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The  additional  matter  necessarily  inserted  in  the  present  Edition 
of  Seton  has  proved  to  be  so  considerable  that  the  Editors  have 
been  compelled  to  reconsider  their  original  intention  of  issuing  the 
work  in  two  Volumes;  and  in  view  of  the  fact  that  the  entire  letter- 
prees  will  extend  to  upwards  of  2,700  pages,  and  thus  be  more 
than  oould  be  conveniently  comprised  within  two  Volumes,  they 
have  decided  that  the  Work  shall  be  published  in  three  Volumes, 
whicli  shall,  as  far  as  practicable,  be  of  equal  size  and  contents. 

Volume  IIL,  which  is  in  an  advanced  state  of  preparation — ^the  text 
being,  in  fact,  already  in  type — will  be  published  at  an  early  date. 
It  will  contain  Chapters  on  "  Suretyship,"  "  Partnership,"  "Specific 
Performance,"  " Specific' Belief,"  "Patents  and  Trade  Marks," 
"  Lands  Clauses  Consolidation  Act,"  "  Eailway  Companies  Act," 
"  Parliamentary  Deposits,"  "The  Companies  Acts,  1867  &  1877, 
and  the  Memorandum  of  Association  Act,"  "  The  Copyhold  Acts," 
"  The  Defence  Acts,"  "  The  Declaration  of  Title  Act,"  and  "  The 
National  Debt  Act";  also  "Addenda,"  containing  corrections 
and  emendations,  and  concise  references  to  the  recent  authorities, 
80  as  to  bring  the  Work  down  to  the  latest  date,  a  General  Index, 
and  Tables  of  all  the  Cases,  Statutes,  and  Eules  and  Orders  of 
Court  specifically  referred  to. 

In  order  to  make  the  present  Volume  more  immediately  useful, 
and  also  permanently  to  meet  the  convenience  of  those  who  may 
have  occasion  to  use  it  apart  from  its  companions,  a  concise 
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Alphabetical  Table  of  Subjects  (p.  xxxix.),  not  in  any  way  designed 
to  take  the  place  of  a  General  Index,  but  merely  intended  to  guide 
the  reader  to  the  several  parts  and  sections  of  the  Volume,  has 
been  appended  to  the  usual  Table  of  Contents. 

The  labour  involved  in  the  preparation  of  the  present  Volume' 
has  been  so  great  that  the  entire  time  at  command  of  the  Editors 
has  been  necessarily  devoted  by  each  of  them  to  his  particular 
department  of  the  Work ;  and  they  regret  that  they  have  thus  been 
prevented  from  availing  themselves  of  all  the  aid  which  the  kind- 
ness of  the  profession  has  placed  at  their  service.  Much  assistance, 
however,  has  been  received,  and  for  this  they  hope  to  make 
suitable  acknowledgment  in  the  Preface  to  the  third  Volume. 

In  conclusion,  the  Editors  beg  to  state  that  they  will  be  very 
grateful  for  any  suggestions,  corrections,  and  emendations  which 
may  reach  them  in  time  to  admit  of  insertion  in  the  text  of 
Volume  m.,  or  in  the  Addenda  to  the  whole  Work. 


Lincoln's  Inn, 

February,  1893. 


C.  C.  M.  D. 
W.  C. 
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ment of  persons  to  manage  infant's  estate— Conyeyanciug  Act,  s.  42. 
16.  Ck>nfirmation  of  contract  by  trustees  of  an  infant's  estate  for  the  pur- 
chase of  real  property.  17.  Sale  of  infant's  realty  purchased  out  of  per- 
sonal estate  postponed.  18.  Costs  and  apprenticeship  premium  raised 
by  mortgage.  19.  Costs  of  prosecuting  an  action  charged  on  infant's 
estate 860—867 

Notes  :— Guardian  and  his  ward — Sale  of  infant's  property — Dealing  with 
infant's  or  lunatic's  estate — conyersion  of  infant's  estate — Management 
of  land  and  receipt  of  income  during  minority — Conveyancing  Act — 
Deal^g  with  lunatic's  estate       ......    867—873 

(n.)   EENEWINa    OB    ORANTINO    LEASES    UNDER    11    G.    lY.    &    1    W.    IV. 

c.6o  ..--• 873 

FoBHs: — 1.  Order  to  renew  lease  under  s.  12.  2.  Order  on  petition  to 
grant  new  lease — s.  17.  3.  To  surrender  old  and  accept  new  lease — 
premium  charged  on  premises  and  raised  by  mortgage — ss.  12,  14. 
4.  Order  to  grant  lease  on  application  in  chambers — s.  17.  5.  Order 
as  to  lease  of  mines,  &c.,  infants  being  co-tenants  with  other 
persons      ----------    873—876 

Notes  :—Benewing  or  granting  leases  under  11  G.  IV.  &  1  W.  IV. 
C.66 876,877 

Section  VI.— Custody— Eeligioits  Instruotion— Eesidencb  Abroad. 

(l.)  ORDERS  relating  TO  THE  CUSTODY,  RELiaiOUS  INSTRUCTION,  AND 
RESIDENCE  OF  INFANTS. 

Forms: — 1.  Infant  to  be  deliyered  to  the  custody  of  his  mother.  2.  In- 
junction against  remoyin^  infant  out  of  the  jurisdiction.  3.  Custody, 
residence,  and  leaye  to  yisit.  4.  Inquiry  what  provision — guardian — 
sdieme—residence^maintenjuice— custody — father  restrained  from  in- 
terfering. 5.  Order  under  the  Infants'  Custody  Act  (36  &  37  V.  c.  12), 
s.  1,  for  deUveiy  of  infant  to  his  mother.  6.  Custody  of  infants  com- 
mitted to  mother — guardians — ^proyision — father  excluded,  except  at 
stated  times.  7.  Order  under  the  Guardianship  of  Infants  Act,  1886. 
8.  Order  regulating  residence  during  holidays.  9.  Mother  having 
become  a  Boman  Catholic  removed  from  bein^  guardian.  10.  Infant  to 
be  brought  up  in  the  Boman  Catholic  religion.  11.  Infant  to  be 
brought  up  in  the  Church  of  England.  12.  Custody  given  to  foreign 
guaraian.  13.  Additional  guardian  of  person— leave  to  travel.  14.  Tem- 
porary residence  abroad.  15.  Guardian  having  removed  infant  ward 
out  of  jurisdiction,  to  bring  her  within.  16.  Infant  restored  to  his 
friends  abroad    ---------    877—883 

KoTES :— Custody — ^Infants'  Custody  Act,  1873— Guardianship  of  Infants 
Act,  1886 — ^Production  enforced  by  habeas  corpus — Religious  education 
—Eeddence  abroad 883—888 
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(II.)  OEDEBS  TO  ENFORCE  PBODXJCTION  OF  THE  PEESON  OF  THE  INFAKT. 

Forms:-—!.  Order  to  produce  infant  in  Court.  2.  Injunction  against  in- 
ducing infant  to  take  monastic  yows — serjeant-at-arms  to  bring  infant 
before  the  Court.  3.  Serjeant-at-arms  to  take  and  deliver  infant  to 
custodian  appointed  by  the  Court.  4.  Order  for  habeas  corpus,  6.  Order 
on  return  of  habeas  to  deliver  custody  -        -        -        -  Pages  888 — 890 


SEonow  Vn.— Marriage  op  iNFAirr. 

(1.)  MARRIAGE  AND  SETTLEMENT  OF  INPANT*8  PROPERTY. 

Forms: — 1.  Proposals  of  marriage.  2.  Order  in  chambers  on  adjourned 
petition  of  proposed  husband  for  leave  to  marry  a  ward  of  Court. 

3.  Marriage  of  infant  ward — ^wife's  fund  in  Court  settled  by  order. 

4.  Order  in  chambers  on  adjourned  petition  of  intended  husband  and 
ward  of  Court,  sanctioning  her  mamage,  and  a  settlement  of  her  pro- 
perty under  18  &  19  V.  c.  43.  6.  Order  sanctioning  the  marriage  of  an 
infant  ward,  and  an  advance  for  outfit,  with  adjournment  to  cnambers 
to  approve  a  settlement  under  18  &  19  V.  c.  43.  6.  Order  approving 
settlement  of  fortune  of  infant  (not  a  ward)  on  adjourned  petition  under 
18  &  19  V.  c.  43.  7.  Outfit  from  fund  in  Court— costs.  8.  Restraining 
interference  with  infant  ward.  9.  Order  restraining  marriag^  or  inter- 
course with  ward.  10.  Order  nwi  to  commit  for  contempt  in  interfering 
with  a  ward.  11.  Committal  for  improper  conduct  towards  the  person 
of  a  ward.  12.  Habeas  corpus  to  bring  up  prisoner  in  contempt  for  mis- 
conduct towards  a  ward.  13.  Husband  committed — inquiry  as  to 
abettors.  14.  Husband  committed — minister  and  witnesses  to  attend 
Court.  15.  Infant  apprehended  for  breach  of  order  to  attend.  16.  Hus- 
band undertaking  to  execute  settlement,  discharged.  17.  Discharge 
on  undertaking  of  contemner  and  his  father.  18.  Settlement  after 
marriage  of  ward — contempt  condoned.  19.  Infant  ward  to  be  at 
liberty  to  marry         ----.----    891—900 

Forms: — ^Marriage  of  ward  of  Court — contempt  of  Court  —  Settlement 
directed  by  Court— Infants*  Settlement  Act  -        -        -    900—904 

(n.)  ORDERS  UNDER  MARRIAGE  ACTS,  4  O.  IV.  C.  76,  AND  19  &  20  V.  C.  119. 

Forms: — 1.  Marriage  sanctioned  under  s.  17.  2.  Previous  inquiry — father 
9ion  compos — s.  17.  3.  Forfeiture  declared — ^inquiry  as  to  property — 
settlement  excluding  guilty  party — costs — s.  23.  4.  Forfeiture  declared 
under  4  G.  IV.  c.  76,  and  19  &  20  V.  c.  119 — order  declaring  trusts  of 
the  infant's  property  --------      904,  905 

Notes 906, 907 


CHAPTER  XXXIX. 

PAUPERS  AND  PAUPER  LUNATICS. 

Section  I.— Paupers. 

Forms  : — 1.  Order  to  admit  pit  to  sue,  or  deft  to  defend,  in  formd  pauperis, 

2.  Leave  for  person  not  a  party  to  prosecute  claim  in  forma  pauperis. 

3.  Leave  to  appeal  in  forntd  pauperis  -        -        -     •  -        -        -    908 

Notes  :— Dispaupering— Costs  -        -        -        -        -        -        -    909—910 
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Section  II.— Paupeb  Lttkatios. 

Fobm:— Funds  in  Court  belonging  to  pauper  lunatic,  applied  to  pay  ex- 
penses incoxred  in  his  support     .-..--    Page  910 

Notes 911,912 


CHAPTEB  XL. 

80L1CIT0KS. 
8BGTI0N  I.— SOI-ICITOB'8  AtTTHOKITT—EeTAIWEE— NOMINATION  BY  COUBT 

—Change  op  Solicitob. 

Forms: — 1.  Action  brought  without  authority,  dismissed  with  costs,  to  be 
paid  by  solr,  or  repaid  by  him  to  pit,  with  pit's  own  costs.  2.  Solr  to 
pay  pit's  costs  of  action  brought  witnout  authority.  3.  Solr  to  pay  costs 
of  action  instituted  without  authority.  4.  To  amend  writ  by  striking 
out  name  of  pit  used  without  authority.  5.  Order  on  summons  nomi- 
nating solrs  to  represent  a  class — 0.  LV.  40  -        -        -        -      913,  914 

Notes  : — ^Action  brought  without  authority — ^Eetainer  of  solr— Nature  and 
extent  of  authority — ^I^'otice  to  solr — Conyeyancing  Act,  1882 — Changing 
solr---^ 916—919 

Section  n.—SoLiciTOB'fl  Lien. 

(l.)  UEN  ON  FAPEBS. 

Forms  : — 1.  Changing  solr — lien  on  papers — delivery.  2.  Solr  to  hand  papers 
to  new  solr,  subject  to  lien,  and  undertaking  to  return  them.  3.  flt*s 
solr  to  hand  papers  to  solr  of  creditor  conducting  action.  4.  Delivery  of 
papers — security  by  lodgment  in  Court — lien  on  fund.  5.  Delivery  of 
papers  by  solr  without  prejudice  to  taxation  and  lien,  the  client  giving 
security,  and  undertaking  to  produce  them.  6.  Delivery  of  deeds,  ftc. 
relating  to  action,  but  retaining  solr's  lien  .        -        -        -    919—921 

Notes  : — ^Nature  and  extent  of  lien — ^Inspection,  production,  and  delivery — 
Determination  of  lien  -----«-    921^25 

(n.)  LIEN  FOB  COSTS  ON  FUND  IN  OOUBT,  OB  FBOFEBTY  BECOYEBED  OB 

Forms  : — 1.  Charging  fund  in  Court  with  solr's  costs— payment — 23  &  24  V. 
c  127,  B.  28.  2.  Another  form.  3.  Solr  declared  entitled  to  a  charge  on 
his  client's  life  interest  in  fund  in  Court— payment  of  income  restramed 
—23  &  24  V.  c.  127,  s.  28.  4.  Fund  in  Court  charged  with  sobr's  costs 
as  against  assignee  ^f  original  client.  5.  Lien  for  costs  declared  on  fund 
in  Court  in  partnership  action— stop  order.  6.  Stop  order  on  taxed  costs 
of  solr.  7.  Charging  property  recovered  or  preserved  with  solr*s  costs — 
sale— 23  &  24  V.  c.  127,  s.  28.  8.  Charging  sum  recovered  with  solr's 
costs — balance  not  ascertained — sect.  28.  9.  Charging  property  re- 
covered by  defts  with  the  costs  of  thoir  solr,  and  direction  for  payment 
by  pit  to  nim  of  costs  previously  ordered  to  be  paid  to  defts.  10.  Charge 
on  property  recovered — ^fund  in  Court  paid  to  solr  on  account.  1 1.  De- 
claration of  charee  without  prejudice  to  right  of  solrs  subsequently 
employed.  12.  The  like,  subject  to  prior  chargiug  order  of  solr  pre- 
viously employed,  and  to  right  of  solr  subsequently  employed-  925—929 

Notes  : — Solr's  lien  on  fund  in  Court — Statutory  lien  on  property  recovered 
or  preserved — Nature  and  extent  of  charge — Priority  of  Hen — assign- 
ment—garnishee  order — Set-off — Compromise — ^lien,  how  affected  by- 
Procedure  to  obtain  charging  order     -----    930—935 
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Section  lII.~^BTTiNa  aside  SEOURinss,  &c.,  obtained  fbom  CuEm. 

Forms  :— 1.  Deed  to  be  security  only  for  what  due  on  taking  accounts — 
dealings  and  transactions — costs.  2.  Mortgage  to  solr  for  costs  to  stand 
as  security  only  for  what  actually  due — taxation  of  costs — ^account  of 
rents.     3.  The  like Pages  935,  936 

Notes  : — ^Dealings  between  solr  and  client — security  to  solr  for  costs — GKf ts, 
sales,  and  purchases— Delay— laches—Statute  of  Limitations  -  937—940 

Section  IV.— Ooitet's  Contbol  otbb  Solicitoks. 

Forms  : — 1.  Attachment  against  solr  for  non-payment  of  money  intrusted 
to  him  for  investment.  2.  Sale  by  Court  set  aside,  solr  to  pay  all 
costs.  3.  Solr  to  pay  costs  occasioned  by  fund  having  been  improperly 
paid  out  through  nis  neglect.  4.  Liability  of  solr  to  make  reparation 
for  improper  proceedings  on  behalf  of  lunatic.  5.  Solr  ordered  at  his 
own  expense  to  stamp  deeds  with  stamps  for  which  he  had  charged  his 
client 940—942 

Notes: — Jurisdiction  over  solrs— Debtors  Act — LiabiliW  of  solr  for  negli- 
gence— ^Liability  of  solr  as  trustee  or  mortgagee — ^Liability  of  firm  of 
solrs— Privilege  --- 942—946 

Section  V.— Striking  off  the  Eoll,  or  Suspendino. 

Forms  : — 1.  Order  to  strike  solr  off  the  roll  at  his  own  request.  2.  Order 
nisi  to  strike  solr  off  the  roll  for  misconduct.  3.  Like  order.  4.  Order 
nt«t,  on  paying  full  costs,  not  made  absolute.  5.  Order  made  absolute. 
6.  Substituted  service  of  subpoena  to  name  a  new  solr  in  place  of  one 
struck  off  the  rolls.  7.  Order  to  suspend  solr.  8.  Solr  restrained  from 
renewing  his  certificate.     9.  SoLr  to  answer  matter  in  affidavit.  946—949 

Notes  : — Procedure — Jurisdiction,  when  and  how  exercised        -    949 — ^952 


CHAPTER  XLI. 
trustees. 

Section  I. — ^Breach  of  Trust  generally. 

Forms  : — 1.  Inquiry  as  to  money  received  by  trustees  of  whom  one  was  an 
infant.  2.  Inquirv  as  to  dealings  with  trust  funds.  3.  Inquiries  as  to 
deceased  trustee's  balance,  and  as  to  the  trust  estate,  and  dealings  there- 
with, and  with  the  income  thereof,  and  as  to  the  purchase  of  land. 
4.  Uninvested  trust  money — account  of  dividends  not  received,  with 
interest  thereon — half-yearly  rests.  5.  Inquiries  as  to  adopting  accoimts 
on  behalf  of  infants — title  deeds — account  of  trust  funds.  6.  Accounts 
and  inquiries  as  to  trust  property,  rente,  and  interest — surrender  of 
copyholds — customary  heir — ssde  of  stock  and  effects — possession  of  title 
deeds — duty  payable.  7.  Account  and  inquiry  as  to  the  funds  under 
two  settlements,  in  action  by  trustee  for  his  discharge.  8.  New  trustee 
appointed — former  trustee  to  replace  stock  and  dividends.  9.  Fraudulent 
trustee  declared  personally  liable — account— payment  into  Court — ap- 
pointment of  new  trustee — costs.  10.  Order  for  payment  by  trustees 
where  intended  to  be  registered  as  a  judgment     -        -        -    953 — 958 

Notes: — Breaches  of  trust  generally — Outstanding  funds — Assignment — 
notice — Payment  into  Court— Xiability  of  trustees  for  each  otiier's  acts 
— Liability  for  default  of  agents,  bankers,  or  solrs — Remedies  for  breach 
of  trust— Following  trust  funds— Remedy  against  trustee  personally — 
Bankruptcy  of  trustee  —  Directors  of  companies  —  Married  women — 
Parties 969—971 
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Section  U. — B&bach  of  Trust  by  Imfrofek  iKYBsnaEirr,  or  Nok- 

CONYERBION — Ck>VCUBKE2rCB»  A0QT7IESCBNCB  AIW  LACHES,  BY  GE8TUIS 
QUE  TBUSTEXT. 

F0BM8  :~1.  Inqniiies  as  to  trust  funds  and  loss  by  improper  inyestment,  or 
non-investment.  2.  Investment  declared  improper.  3.  The  like^pay- 
ment  by  instalments — security  to  be  sold  on  d^ault — arrangement  not 
to  prejudice  appeal.  4.  Inquiries  as  to  loss  by  non- conversion  and  non- 
invesbnent,  ana  as  to  acquiescence.  5.  Inquiry  as  to  acquiescence  in 
alleged  breach  of  trust.  6.  Trustees  declared  liable  in  respect  of  non- 
oonversion  and  purchase  of  shares.  7.  Order  to  replace  stock  improperly 
sold.  8.  Contribution  between  «.  q.  ir.  9.  Advances  to  exor — ^repay- 
ment to  mortgagee  with  costs      -----  Pages  971 — 974 

Notes: — ^Breach  of  trust  —  improper  investment — Nature  and  extent  of 
trustee's  liability — Payment  of  trust  fund  into  Court — Breach  of  trust 
— non-conversion — ^Acquiescence  and  concurrence  by  c$,  q,  tr, — Statutes 
of  Limitations — ^Married  women  ------    975 — 981 

Section  HI.— Breach  of  Trust— Wilful  Default— Charoino  with 
Interest  or  Profits. 

Forms: — 1.  Inquiry  as  to  wilful  default — ^bankrupt  trustee.  2.  Further 
order  for  leave  to  prove  for  the  balance.  3.  Inq[uiry  if  exors  might 
have  recovered  trust  moneys.  4.  Trustee  to  bnnff  into  Court  trust 
funds  misappropriated  by  insolvent  co-trustee,  wim  interest,  and  to 
prove  against  his  estate.  5.  Inquiry  as  to  employment  of  balances. 
6.  Inquiry  as  to  exors'  balances.  7.  Interest  on  balances  left  in 
banker's  nands.  8.  Interest  on  balances  retained  since  last  order. 
9.  Direction  for  annual  rests  and  compound  interest.  10.  Employment 
of  assets  in  trade — deft  charged  with  profits  and  interest      -    982 — 985 

Notes  :— Wilful  default— Charging  with  interest  on  profits         -    985—989 

Section  IV.— Breach  of  Trust— Fraudulent  Trustees. 
Form  :— 1.  Leave  to  prosecute  fraudulent  trustee  (24  &  25  Y.  c.  96)    -    989 
Notes     ----------..989 

Section  Y.— Costs,  Charges,  and  Ezfenses. 

FoRics : — 1.  Costs,  charges,  and  expenses  beyond  costs  of  action.  2.  Same, 
to  be  raised  by  the  trustees.  3.  Inquiry  as  to  costs,  charges,  and 
expenses.  4.  Costs  against  exor  of  an  exor  who  has  committed  a  breach 
of  trust  and  died  insolvent.    5.  Bight  to  indemnity     -        -      990,  991 

Notes  : — Costs  of  actions  and  proceedings— Trustees  severing  in  defence^ 
Separate  sets  of  costs— Charfi;es  and  expenses— Indemnity  and  priority 
— ^Allowances — ^Trustees  to  have  no  costs  or  to  pay  them — ^Trustees 
disclaiming  or  refusing  to  convey — Charges  by  trustees  acting  as  solrs, 
surveyors,  &c.   ---------    991 — 998 

Section  YI.— Investment  of  Trust  Funds  and  Management  of  Trust 

Property. 

Forms: — 1.  Investment  on  mortgage  of  freeholds  or  copyholds  in  England 
or  Wales.  2.  Inquiry  as  to  such  investment.  3.  Liberty  to  trustees  to 
expend  money  for  specified  purposes.  4.  Contract  and  lease  approved — 
trustees  to  be  at  Kberty  to  execute  them.  5.  Liberty  to  trustee  to  bring 
action.  6.  Trustees  to  defend  action.  7.  Leave  to  promote  bill  in 
Parliament 999,  1000 

Notes: — Investment  of  trust  funds — general  powers  of  trustees — ^Invest- 
ment under  special  powers — Trustee  holding  shares— Management  of 
trust  property — effect  of  judgment  for  administration — ^Discretionary 
powers  of  trustees — Compromise — Sale— receipts         -       -  1001 — 1007 
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Section  Vn.— Trtjstkes  actin'o  uinDEB  the  Attthoritt  of  the  Coxtbt 
TJNBEE  22  &  23  V.  c.  35;  23  &  24  V.  C.  38. 

FoBMS : — 1.  Petition — ^judicial  opinion  as  to  investments — costs,  c.  35,  s.  30; 
c.  38,  8.  9.  2.  The  like — as  to  accepting  offer  to  repurchase  a  house — 
costs  to  be  a  charge.  3.  The  like— on  summons  in  chambers — as  to 
enforcing  ooyenants  in  settlement.  4.  The  like— on  summons  as  to 
compromise        -------         Pages  1007,  1008 

Notes 1008—1010 

Section  Yin.— Tbustee  Belief  Acts,  1847  and  1849  (10  &  11  Y.  o.  96, 
AND  12  &  13  V.  0.  74). 

FoBMS : — 1.  Costs  of  paying  in  paid  from  corpus— interest,  subject  to  costs 
of  application,  paid  to  tenant  for  life.  2.  Order  for  transfer  into 
Court 1010 

Notes  : — ^Pi-ovisions  and  scope  of  Acts — Pa^rment  or  transfer  into  Court — 
trustee's  affidavit — Payment  in,  when  justifiable — Effect  of  payment 
into  Court — ^Payment  or  transfer  out  of  Court— Costs — County  Courts  - 

1011—1016 

Section  IX.— Appointino  New  Tbustees  in  an  Action  oe  otjt  of  Couet. 

Foems  : — 1 .  Judgment  appointing  new  trustees.  2.  Trustees  to  be  appointed 
in  chambers,  with  leave  to  apply  for  vesting  order  or  conveyance. 
3.  Leave  to  exercise  power  of  appointing  trustees  under  s.  31  of  the 
Conveyancing  Act.  4.  Leave  to  appoint  trustee — Conveyancing  Act, 
1881,  s.  34.  5.  Appointing  trustees  of  an  infant,  and  for  management 
of  his  estate — Conveyancing  Act,  1881,  s.  42  (1).  6.  Trustees  to  hold 
property  in  trust  for  mf ant—Conveyancing  Act,  ss.  42,  43  -  1017 — 1019 

Notes  : — Lord  Cranworth*s  Act — Conveyancing  Acts — ^Lostrument  of  appoint- 
ment— ^Eemoval  of  trustee — ^Friendly  Societies  Acts      -         1019 — 1024 

Section  X.— Conveyance,  Vesting,  and  Tbansfeb  of  Trust  Property, 
independently  of  the  Appointment  of  Trustees— Trustee  Act, 
1850,  ss.  3—16,  19—28,  31,  37,  40,  61,  52— Trustee  Act,  1852, 
ss.  1—7,  10,  11. 

Forms: — 1.  Lifant  trustee  or  mortgagee— vesting  lands — 13  &  14  V.  c.  60, 
s.  7.  2.  Beleasing  contingent  right  of  infant  trustee  or  mortgagee  in 
lands — s.  8.  3.  Disposing  of  the  contiDgent  right  of  infant  trustee  or 
mortgagee  in  lands — s.  8.  4.  Sole  trustee  out  of  the  jurisdiction  or  not 
found— vesting  lands — s.  9.  5.  Joint  trustee  out  of  jurisdiction,  or  not 
found— vesting  lands—s.  10.  6.  Sole  trustee  out  of  jurisdiction,  or  not 
found — releasing  contingent  right  to  lands — s.  11.  7.  Sole  trustee  out 
of  jurisdiction,  or  not  found — disposing  of  contingent  right  in  lands — 
8.  11.  8.  Joint  trustee  out  of  jurisdiction,  or  not  found — disposing  of 
contingent  right  in  lands — s.  12.  9.  Vesting  lands,  where  uncertain 
which  of  several  trustees  survived — s.  13,  10.  Vesting  lands,  where 
uncertain  whether  the  last-known  trustee  be  living  or  dead — s.  14. 
11.  Vesting  lands,  where  trustee  has  died  intestate  without  an  heir,  or 
where  the  heir  or  devisee  is  not  known — s.  15.  12.  Vesting  estate  of 
person  presumed  to  have  died  after  order  for  sale.  13.  Beleasmgor  dis- 
charging contingent  right  of  unborn  persons  in  lands — s.  16.  14.  v  esting 
for  the  estates  of  unborn  persons  m  lands — s.  16.  15.  Vesting  lan£ 
whereof  mortgagee  has  died  seised  before  1st  January,  1890— s.  19. 
.  16.  Vesting— representation  taken  out  after  date  of  order  appointing 
trustees — Conveyancing  Act,  s.  30.  17.  Vesting  in  trustee  by  way  of 
mortgage.  18.  Vesting  in  exors  of  mortgagee  legal  estate  in  copy- 
holds outstanding  in  infant  heir— 50  &  51  V.  c.  73,  s.  45.  19.  Persons 
appointed  to  convey  or  assign  lands,  or  release  or  dispose  of  con- 
tingent rights  therein — s.  20.  20.  Vesting  copyhold  or  customary 
lands—s.  28.    21.  Vesting  copyholds  covenanted  to  be  surrendered  to 
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Bfles  ol  settlement — death  of  coyenantor.    22.  Yeeting  copyholds  for 
estate  of  ciistoinaiy  heir  of  the  devisee  of  trosfc  estates,  the  devisees  in 
trust  of  such  devisee  having  disclaimed.    23.  Vesting  lands  or  contin- 
gent right  in  lands,  where  trustee  refuses  or  neglects  to  convey  or 
aasign  for  twenty-eight  days  after  demand — 15  &  16  Y.  c.  55,  s.  2. 
24.  Where  bank  officer  is  appointed  to  transfer  stock — s.  20.    25.  Vest- 
ing right  to  transfer  stock,  joint  trustee  being  out  of  the  jurisdiction,  or 
not  found,  or  it  bein^  uncertain  whether  he  is  Hving  or  d^— ss.  21,  31 ; 
or  where  he  is  an  mfaoit— 15  &  16  V.  c.  55,  ss.  3,  6.    26.  The  like- 
stock  in  the  names  of  two  trustees  and  a  cestui  que  trust  (a  woman  since 
married)^.  22.    27.  Vesting  order — securities — exors  having  proved 
the^will  in  Scotiand  refusing  to  prove  here — one  resident  in  Scotland, 
the  other  resident  in  England,  but  refusing  to  transfer — ss.  24,  25. 
28.  Vesting  right  to  transier  stock  where  sole  trustee  is  out  of  the  juris- 
diction or  not  found,  or  it  is  uncertain  whether  he  be  living  or  dead — 
8.  22 ;  or  an  infant — 15  &  16  V.  c.  55,  ss.  3,  6.     29.  Vesting  chose  in 
action,  where  joint  trustee  ia  out  of  jurisdiction  or  not  found,  or  it  is 
uncertain  whether  he  be  living  or  dead — s.  22.    30.  Same  where  sole 
trustee.    31.  Vesting  right  to  transfer  stock  where  sole  trustee  neglects 
or  refuses— ss.  23,  31 ;  15  &  16  V.  c.  5o,  s.  6.     32.  Vesting  right  to 
transfer  stock  where  joint  trustee  neglects  or  refuses  to  transfer — ss.  24, 
31 ;  15  &  16  V.  o.  55,  s.  6.    33.  Vesting  chose  in  action,  where  sole 
trustee,  or  one  of  the  trustees,  neglects  or  refuses  to  sue— es.  23,  24. 
34.  Vesting  right  to  transfer  stock  standing  in  the  name  of  a  deceased 
person— s.  25 ;  15  &  16  V.  c.  55,  ss.  5,  6.     3d.  Vesting  right  to  transfer 
stock  standing  in  the  name  of  infant  and  deceased  trustee — s.  2 ;  15  &  16 
y.  c.  55,  s.  3.    36.  Like  order  for  vesting  right  to  transfer  stock  standing 
in  name  of  an  infant,  and  of  deceased  trustees  (the  stock  having  been 
BO  placed  by  mistake,  though  still  subject  to  the  trusts  of  the  testator's 
will)  in  the  legal  personal  representative,  and  for  transfer  into  Court — 
15  &  16  V.  c.  55,  s.  3.     37.  Vesting  stock  where  person  nee^lects  to 
transfer  twenty-eight   days   after  order  served — 15   &   16  V.   c.   55, 
88,  4—6.    38.  The  like — on  motion  of  co-trustee~15  &  16  V.  c.  55,  s.  4. 
39.  Vesting  right  to  sue  for  chose  in  action,  where  person  refuses 
twenty-ei^t  days  after  order  served — 15  &  16  V.  o.  55,  s.  4.    40.  Pay- 
ment of  costs  and  expenses — s.  51.     41.  Vesting  stock  in  new  liquidator 

Pages  1024—1040 

Notes: — ^Trustee  Acts  generally — ^vesting  orders — ^Beleasing  contingent 
rights— Definition  of  words  used — Sect.  2 — ** Trust"  and  ** trustee" 
within  the  Acts — ^Devolution  of  trust  and  mortgage  estates — Married 
women  trustees — Lunatic  trustees  or  mortgagees— Vesting  orders — 
infant  trustees  and  mortgagees — Sects.  7,  8— Trustees  out  oi  the  juris- 
diction, not  to  be  found,  &c. — Neglect  or  refusal  to  convoy — Deceased 
mortgagee — ^Appointing  person  to  convey  or  transfer  land  or  stock — 
Sects.  20,  21,  28,  Act  of  1852,  s.  6— County  Palatine  Court  of  Lancaster 
— County  Palatine  Court  of  Durham — Vesting  stock  or  choses  in  action 
— ^trustees  infants,  out  of  the  jurisdiction,  or  not  found — neglect  or 
refusal  to  transfer — Copyholds — Who  may  apply,  and  mode  of  applica- 
tion—Service—Sects. 44  to  49— Evidence— Costs  -        -         1040—1056 

Section  XL— Persons  entitled  to  Lands  dieected  to  be  Sold,  Con- 
veyed, .&c.,  DECLAEED  TeUSTEES- VESTING  OR  CONVEYING— TRUSTEE 

Act,  1850,  ss.  29,  30,  53— Trustee  Act,  1852,  s.  1. 

Po&ics: — 1.  Infant  declared  trustee  on  sale  under  judgment— ss.  29,  30 — 
1  to  convey — s.  20.  2.  Lifant  declarod  trustee  of  estates 
i  to  be  mortgaged — s.  30 ;  and  person  appointed  to  execute  mort- 
gage— ^s.  20.  3.  Declaration  that  persons  not  in  esse  would,  on  coming 
mto  esse,  be  trustees — ss.  29,  30;  and  appointing  person  to  convey  to 
purchaser  or  mortgagee — s.  20.  4.  Declaration  mat  parties  are,  or  that 
persons  on  coming  into  eM6  would  be,  trustees,  and  directing  conveyance 
or  vesting — s.  30.  5.  Specific  performance — infant  declared  trustee— 
B.  30;  person  apiK>inted  to  surrender  copyholds— s.  20.  6.  Specific  per- 
fcnmaaoe — ^releasing  contingent  rights  of  persons  not  in  eMe— s.  30 ; 
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person  appointed  to  conyejr  for  infants  to  pnrohasers,  on  payment — s.  20. 
7.  Specinc  performanoe — infant  and  persons  not  in  esse  declaied  trustees 
for  purpose  of  granting  lease — co-deft  aj^pointed  to  assign.    8.  Deft 
declared  a  trustee  for  the  purpose  of  granting  a  lease.    9.  Speoific  per- 
formance of  agreement  for  exchange  of  lands — ^releasing  contingent 
rights — appointing  person  to  oonyey.     10.  Infant  and  parties  abroad 
(wife,  ana  nusband  m  her  right)  declared  trustees  after  judgment  for 
partition-^persqns  appointed  to  conyey — ^ss.  20,  30.     11.  I^laratioa 
that  parties  are,  and  that  persons  not  in  esse  will  be,  trustees  on  sale 
under  the  Partition  Acts — s.  30.     12.  All  parties  dedcured  trustees  of 
estates  directed  to  be  sold  imder  the  Partition  Act,  and  that  unborn 
persons  on  coming  into  esse  will  be.     13.  Infants  declared  trustees  for 
the  purpose  of  sale  under  the  Partition  Act.     14.  Nim  compos  declared 
trustee  of  leaseholds  directed  to  be  sold — order  in  Chancery  only — s.  29, 
and  Act  of  1852,  s.  1.     15.  The  like,  as  to  person  of  unsound  mind — 
s.  29,  and  Act  of  1852,  s.  1.    16.  Committee  to  conyey  legal  estate  in  share 
of  lunatic  tenant  in  tail  after  partition— s.  30.     17.  Vesting  lands  in,  or 
appointing  person  to  conyey  to,  purchaser  under  decree — 15  &  16  Y.  c.  55, 
s.  1.     18.  Sale  in  lieu  of  yesting  order — ^Intestates'  Estates  Act,  1884. 

19.  Mortgagor's  estate  in  infant  hei]>— executrix  of  mortgagor  to  oonyey. 

20.  Barring  estate  tail  in  fayour  of  purchaser — 13  &  14  Y.  c.  60,  s.  30 ; 

15  &  16  Y.  c.  55,  s.  1.  21.  The  like— where  infants  and  unborn  -penona 
entitled  in  tail.  22.  Order  yesting  leaseholds  in  equitable  mortgagee 
after  default  under  judgment  for  redemption,  or  for  mortgagor  to 
assign        --------        Pages  1057—1067 

Notes -       -        1068-1070 

Section  XII.— ApponrrMENT  of  New  Trustees,  and  Yestino  Obdebs 

CONSEQUENT  THEREON— TbUSTEB  AcT,  1850,  88.  32 — 36,  AND  TRUSTEE 

Extension  Act,  1852,  ss.  8—11. 

Forms:— 1.  Appointing  new  trustee,  and  yesting  order— ss.  32,  34,  35;  15  & 

16  Y.  c.  55,  8.  9.  2.  New  trustee  in  lieu  of  a  lunatic  and  trustee  abroad 
— ^yesting  mortgaged  lands  and  right  to  sue — ss.  32,  34;  and  Act  of 
1852,  s.  3.  3.  New  trustee  in  lieu  of  non  compos  trustee  for  sale  without 
legal  estate — yesting  for  such  estate  as  he  nad.  4.  Appointing  new 
trustees  where  stock  comprised  in  trust — ss.  32—37 ;  15  &  16  Y.  c.  55, 
ss.  6,  8.  5.  New  trustees — exors  refusing  to  transfer — ^yesting  right  to 
call  for  transfer,  and  to  transfer  stock — ss.  32,  35 ;  15  &  16  Y.  c.  55, 
ss.  6,  7.  6.  New  trustee  in  place  of  a  bankrupt  on  motion.  7.  Trust 
company  appointed  a  trustee.  8.  Yesting  right  to  transfer  railway  stock 
in  new  trustees.  9.  Yesting  right  to  apply  to  the  bank  for  payment  of 
cash  carried  oyer  to  the  Commrs  of  the  National  Debt.  10.  Ap^int- 
ment  of  new  trustees— yesting  stock  and  cash  arisen  from  conyersion  of 
East  India  Stock,  standing  in  name  of  deceased  trustee,  as  suryiyor  in  a 
joint  account.  11.  Appointment  of  new  trustees  of  stock  standing  to 
the  account  at  the  bank  of  a  body  that  had  ceased  to  exist,  and  yesting 
right  to  transfer,  &c.— ss.  32,  35 ;  and  15  &  16  Y.  c.  55,  s.  9.  12.  Costs 
made  a  charge.  13.  Undertaking  by  beneficiaries  when  appointed 
trustees 1070—1076 

Notes  :— Who  may  be  appointed  trustees,  and  their  number— Eyidenoe* 
Yesting  order  on  appomtment  of  new  trustees     -        -        -  1077 — 1082 


CHAPTER  XLn. 

CHARITIES. 

Section  I.— Administration  of  Charities  generally. 

Forms  : — 1.  Judgment  for  scheme — ^new  trustees — inquiries  as  to  yalue,  in- 
come, and  letting  of  property— rents.    2.  DixectionB  for  scheme  for 
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r^golating  chaiity.  3.  Saine->endowineiit  of  churchee — other  charities. 
4.  A.  G.  to  hare  notice.  5.  Inquiry  in  whom  lands  rested,  and  as  to 
past  and  future  management.  6.  Inquiry  as  to  property— account  of 
rents  and  fines — ^inquiry  as  to  letting — scheme — new  trustees.  7.  In- 
quiry as  to  cbaritiee  and  their  apportionment  under  8  &  9  Y.  c.  70,  and 
52  a.  3,  c.  101.  8.  Order  adopting  scheme  filed.  9.  The  like.  10.  The 
like— scheme  scheduled  to  order.  11.  Scheme  scheduled  to  certificate 
&dopted,with  consequent  direction— costs.  1 2.  Scheme  and  mode  of  letting 
superseded — new  sdieme  adopted — ^new  trustees— lands  vested  in  official 
trustee — costs.  13.  Leave  to  enfranchise  cop^rholds.  14.  Apportionment 
of  costs.  15.  Relator's  extra  costs  allowed— inquiry.  16.  Trustees*  and 
I  lelator^s  extra  costs,  with  interest,  to  be  raised  by  mortgage.     17.  Direc- 

tions under  18  &  19  V.  c.  90,  s.  17,  for  payment  of  costs  to  or  by  the 
Crown,  in  suits  on  behalf  of  tiie  Crown         -        -        Pages  1083 — 1089 

Notes  : — (reneral  jiuisdiction — Commencement  of  action — Charitable  trusts 
executed  ey-pres — Power  of  the  Court  oyer  visitors  and  trustees — Power  of 
a  majority  of  the  trustees — Usage — Legacy  and  succession  dufy — Scheme 
for  charity — Schemes  for  schoob — ^Endowed  Schools  Acts — Sir  Smmuel 
Eomilly's  Act,  52  G.  3,  c.  101 — ^Appointment  of  trustees — Vesting  charity 
proper^ — ^Becent  enabling  statutes — ^Allotments  Extension  Act — Costs 

1089—1104 

SEcnoN  n.— Obdees  in  Chambers  xTimsB  the  Chabitable  Tbusts  Acts. 

PoRics:— 1.  Appointment  of  trustees— 16  &  17  V.  c.  137,  s.  28.  2.  Eemoval 
and  appointment  'of  trustee.  3.  Vesting  land,  or  any  term  or  estate 
therein,  in  official  trustee  — 16  &  17  V.  c.  137,  s.  48;  18  &  19 
V.  c.  124,  s.  15.  4.  Directions  as  to  deeds.  5.  Order  for  leave  to 
transfer  stock  or  deposit  securities,  Ac. — 16  &  17  V.  c.  137,  s.  51; 
18  &  19  V.  c.  124,  8.  25.  6.  Order  to  transfer  stock  or  deposit  securi- 
ties, &c — same  sections.  7.  Official  trustees  to  transfer  stock  into  their 
names,  and  to  pay  dividends  to  tiie  trustees  of  the  charity — 16  &  17  V. 
c  137,  ss.  51,  52;  18  &  19  V.  c.  124,  ss.  12,  21,  25;  50  &  51  V.  c.  49, 
s.  4.  8.  Official  trustees  to  receive  dividends— 16  &  17  V.  c.  137,  s.  51 ; 
18  &  19  V.  c.  124,  ss.  14,  18,  24;  23  &  24  V.  c.  136,  s.  12;  50  &  51  V. 
c.  49,  s.  4.  9.  Payment  of  principal  money  to  official  trustees — 18  &  19 
V.  c.  124,  ss.  12,  18,  23.  10.  Transfer  of  stock,  and  payment  of  interest 
out  of  Court  to  the  official  trustees— 16  &  17  V.  c.  137,  s.  51 ;  18  &  19 
V.  c.  124,  s.  25.  11.  Transfer  to  a  liability  account  with  restraining 
order.  12.  Directions  as  to  costs.  13.  Order  that  college  render 
accounts  of  chiuity — 32  &  33  V.  c.  56,  s.  49;  and  Charitable  Tnists  Acts, 
1853  and  1855.  14.  Leave  to  trustees  to  sell  property  not  a  charitable 
endowment— Charitable  Trusts  Act,  1855  (18  &  19  V.  c.  124),  s.  29. 
15.  Declaration  of  right  to  sell  without  consent  of  Charity  Com- 
j  missioners-        - --  1105—1110 

Notes:— Charitable  Trusts  Acts— Charitable  Trusts  Act,  1853;~legal  pro- 
I  ceedings — Jurisdiction  of  Courts  of  law — Powers  of  Charity  Commis- 

sioners— ^Exemptions  from  Act — Act   of    1855 — ^Act  of   1860— Act  of 
1869  —  Charitable  lYustees  Incorporation  Act,  1872  —  City  of  London 
Parochial  Charities  Act,  1883— Charitable  Trusts  Act,  1887— Charitable 
I  Trusts  (Recovery)  Act,  1891— Charity  Inquiries  (Expenses)  Act,  1892 

1110— 1117 

SECTioif  m.— Settino  aside  Leases— Account  of  Chabity  Peopebty. 

Pobhb  : — 1.  Mode  of  letting  declared  improper — ^inquiries  as  to  property — 
what  steps  proper  to  set  aside  leases  and  recover  past  rents — condition 
of  school— master's  income.  2.  Inquiries  as  to  church  property  and 
leases — churchwardens  to  be  served.  3.  Order  to  take  proceedings  to  set 
aside  improper  leases  of  charity  estates.  4.  Judgment  setting  aside 
lease.  5.  Tne  like — ^where  a  house  which  the  minister  had  the  right  to 
occupy  has  been  leased  wil^out  his  sanction.  6.  CoUege  declared  trustee 
— increased  income  apportioned  amongst  the  charities  -  1117 — 1119 

Notes  :— Setting  aside  leases  of  charity  estates— Improper  election  of  objects 
VOL.  n.  ^ 
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of  charity — ^Breaoh  of  trust— Bemoving  trustees  of  obarities — ^Takin^ 
accounts  against  charity  tinistees — Application  of  funds — When  increaseo. 
rents,  &c.  belong  to  the  charity  -        .        •        •        Pages  1119 — 1124 

Section  IV.— Guts  to  Chaeities  by  Deed  or  Will. 

FoBMS  r—l.  Charitable  legacies  declared  yoid  pro  tanta.  2.  The  like— short 
form.  3.  Land  devi^  to  charity  directed  to  be  sold — ^Mortmain  and 
Charitable  Uses  Act,  1891,  s.  6.  4.  Gift  by  "will  on  secret  trusts  for 
charity  declared  void — gift  for  bells  and  belfry  of  any  new  church  to  be 
erected,  partly  void — 43  G.  3,  c.  108.  6.  Bequest  for  building  when 
land  should  oe  given— scheme  to  be  settled  for  application  cy^pres 
meanwhile.  6.  Establishing  charity — apportioning  pure  and  mixed 
personalty — scheme — further  order — supplemental  suit— trust  deed 
established.  7.  Graut  to  charity  declared  void.  8.  Inquiry  whether 
testator  executed  a  deed  enrolled.  9.  Order  to  enrol  deea  after  nroi>er 
time — 51  &  52  V.  c.  42,  s.  5.  10.  Gift  to  charity  by  deed  declared  void. 
11.  Accounts  of  personalty  in  administration  action,  distinguishing  pure 
from  mixed.  12.  Other  forms  for  distinguishing  pure  from  mixed 
personalty.  13.  Inquiries  as  to  charities  and  their  treasurers.  14.  In- 
quiries as  to  charities  and  lands  in  mortmain.  15.  Apportioning 
legacies  between  realty  Tless  sum  charged)  and  mixed  ana  pure  per- 
sonalty—costs. 16.  Declaration  that  charity  legacies  ought  to  abate. 
17.  Legacy  to  be  placed  out  on  mortgage,  and  residuary  bequest,  so  far 
as  payable  from  realty,  declared  void— -gift  of  shares  in  foreign  mines 
valid — costs— scheme.  18.  Order  where  testator  has  given  a  pecuniary 
legacy  which  abates,  and  marshalled  his  estate  so  as  to  give  the  whole 
residuary  pure  personalty  to  charities.  19.  Declaration  as  to  funds  for 
payment  of  debts,  &c.,  where  testator  has  marshalled  his  assets  in  favour 
of  the  charity.  20.  Extension  of  time  for  sale  of  real  estate — ^Mortmain 
and  Charitable  Uses  Act,  1891,  s.  5.  21.  Order  authorizing  retention 
of  land— Mortmain  and  Charitable  Uses  Act,  1891,  s.  8     -    1124—1135 

Notes  : — ^Validity  of  gifts  by  deed  or  will — Gifts  and  acts  inter  vivos — What 
is  a  charity — ^What  gifts  by  will  are  void — ^Be^uests  for  the  purpnose  of 
buildings,  purchasing  land,  &c. — Property  which  could  not,  previously 
to  54  &  55  V.  c.  73,  be  given  to  cnarities  by  wiU — Property  which, 
independently  of  54  &  55  V.  c.  73,  may  be  given  to  charities  by  will — 
Gifts  to  chanties  by  will  under  the  Mortmain  and  Charitable  Uses  Act, 
1891— Charities  enabled  to  take  land  given  by  will — Marshalling — Costs 
and  charges— apportionment       -        -        -        -        •         1135—1148 


CHAPTER  XLIII. 

ACCOUNT. 

Section  L— General  Account— Original  Judgment. 

FoRlfS : — 1.  Judgment  or  order  for  account.  2.  Judgment  for  inquiries  and 
accounts  in  action  by  building  contractor  against  his  employer  and  the 
architect.  3.  Inquiiy  as  to  amount  due  to  railway  contractor  for  works 
and  materials.  4.  Account  of  what  remains  due  to  railway  contractor, 
with  directions  as  to  the  allowance  or  disallowance  of  particular  items. 
5.  Account  of  imcommuted  tithes.  6.  Leave  to  inspect  banker's  books. 
7.  Leave  to  adopt  proceedings  in  former  action    -        -  1149 — 1152 

Notes  : — Submitting  to  account — account  against  pit  or  co-deft — Payment 
into  Court — Right  to  account  generally — Special  directions— evidence 
— Wilful  default — Proceeding  under  the  order — ^Allowances — ^Set-off — 
Appropriation  of  payments— Statute  of  Limitations     -        -  1148 — 1165 
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Sbctiox  it.— Aooouinra  against  Aozirrs. 

Pqrxs:— 1.  Aooount  against  confidential  solr  of  intestate.  2.  Account  against 
8olr— moneys  received  and  paid — dealings  and  transactions — costs. 
3.  Acoonnt  against  confidential  agents  and  solrs — ^interest  allowed  on 
Iwtii  sides.  4.  Aoconnt  in  action  by  principal  against  steward.  5.  Agent 
to  account  for  all  profits,  &c.  of  transactions  excepting  his  commission. 
6.  Acoonnt  against  an  agent.  7.  Account  against  managing  agent  of 
pit's  bnsinees.  8.  Accounts  between  principal  and  stookbrd^ers.  9.  Ac- 
count of  remittances  from  India  to  agent  here.  10.  Inquiry  as  to  sum 
due  for  salvage,  &c. Pages  1166— 1169 

Notes  :— Bight  to  judgment— Extent  of  an  agent's  liability      -  1 169— 1 173 

Sbgtion  m.— Settled  Account. 

FoBMS:— 1.  Usual  form  of  direction  not  to  disturb  settled  account.  2.  Usual 
form  of  direction  for  leave  to  surcharge  and  falsify.  3.  Accounts  to  be 
oopcloaive,  with  leave  to  show  errors.  4.  Release  to  stand  as  to  sums 
paid  and  account  stated — leave  to  surcharge  and  falsify.  5.  Accoimt  in 
action  by  overseers  of  the  poor  against  late  rate  collector — settled  accounts 
not  disturbed — cleave  to  surcharge  and  falsify.  6.  Special  directions  as 
to  settled  accounts,  and  as  to  particular  items.  7.  Accounts  in  former 
action  adopted,  with  leave  to  surcharge  and  falsify.  8.  Stated  account 
set  aside— general  account         -----        -1174—1176 

Notes  :--Form  of  order — ^What  is  a  settled  account —Surcharging  and 
fedsifjing,  and  opening  settled  accounts     ...        -1176—1179 

SBCTIOK  IV.— GbKBBAL  ACCOUlffT— PuBTHEB  CONSIDEKATIOy. 

FoBM      --• 1179 

NoiB8:--Oo8t0— Interest U80— 1183 


CHAPTER  XUV. 

ADMINISTRATION  OF  THE  ESTATES  OF  DECEASED  PERSONS. 

Bection  I. — Creditor's  AcnoN—ORiaiNAL  Decree,  Judgment  or 

Order. 

PoBHS : — 1.  Administration  of  personalty  at  the  trial,  or  on  summons  under 
0.  XV.  1,  or  O.  LV.  3 — ^testacj  or  mtestacy.  2.  The  like — ^personalty 
and  realty — ^testacy.  3.  Admmistration  of  realty  and  personalty  at  the 
trial,  or  nnder  O.  XV.  1— intestacy.  4.  Payment  of  pit's  debt  on  ad- 
mission of  assets.  5.  Administration — crecUtor's  action  commenced  by 
originating  sunmions — ^proceedings  not  to  be  taken  under  order  without 
leave  of  Judjge.  6.  G^end  administration — accounts,  &c.  not  to  be 
prosecuted  without  leave  of  tiiie  Judge  in  person — 0.  lv.  15,  15a.  7.  In- 
quiry for  the  i)urposes  of  adnmustration  m  a  creditor's  action — transfer 
of  another  action  from  Queen's  Bench  Division — 0.  XLix.  5.  8.  Order 
in  Chambers  for  account  of  pit's  debt  on  admission  of  assets.  9.  Inquiry 
as  to  heir,  or  real  repreeves.  10.  Inquiry  for  customary  heir.  11.  In- 
quiry as  to  realty,  wnere  will  not  within  1  V.  c.  26     -        -  1184—1188 

Notes: — ^Form  of  order  or  judgment — frame  of  action — ^Representation — 
Probate  and  confirmation — probate  duty — Customs  and  Inland  Bevenue 
Acts,  1881  and  1889— Effect  of  jnrobate— Parties— Rirfit  to  judgment 
or  order — ^Bight  to  judgment  againfit  the  real  estate— Establishing  will 
against  the  heir — ^Account  and  nature  of  debts  and  their  priorities — 
Leeal  and  equitable  assets — Exors'  right  to  give  preference  in  papnent 
of  debts — ^Interest  on  debts — Sale  of  realty — Mortgagee  consenting  to 
sale — Sale  free  from  incumbrances — Conveyancing  Act,  1881,  s.  6 — 
Bents— accoimt  of ,  when  directed       -        -        -        -        -1188—1208 

h2 
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Section  n.— Cbeditob*8  Action  by  MoBTOAasE. 

FoBHS :— 1.  Legal  mortgagee—sale  of  mortgaged  estate— deficiency  to  be 
answered  by  general  assets,  with  acoounts.  2.  The  like— administratioii 
of  assets  generally — inquiry  as  to  payments.  3.  Equitable  mortgagee 
— administration  of  assets  generally.  4.  The  like— sale  of  mortgaged 
estate,  administration  of  personalty  and  sale  of  realty  not  comprised  in 
the  mortgage.  6.  Further  order — equitable  mortgage — deficient  estate 
—order  of  paying  costs Pages  1209— 1211 

Notes -.-Costs 1211—1214 

Section  m.— Allowance  and  Disallowance  of  Claims  by  Cbeditobs. 

FoBMS : — 1.  Order,  on  summons  adjourned  into  Court,  allowing  claim. 

2.  The  like,  disallowing  claim.  3.  Order  in  chambers  allowing  claims 
sent  in  after  the  proper  time.  4.  Order  for  leave  to  prove  after  time  for 
adjudication.  5.  After  certificate,  but  before  further  consideration. 
G.  After  further  consideration,  on  undertaking  as  to  costs     -  1214, 1215 

Notes  : — ^Establishing  debts  or  credits — Procedure — ^Debta  provable-^T^e 
for  proving  debts— Contribution  to  costs  of  action — Statutes  of  Limita* 
tions 1216—1225 

Section  IV.— Cbeditob's  Action— Pubtheb  Considebation. 

FoBMs:— 1.  Assets  sufficient — paying  in  balance— payment  of  costs  and 
debts.     2.  Bei>resentative  to  apply  balance  for  costs  and  pav  in  residue. 

3.  Assets  deficient— apportionment.  4.  Payment  of  debts  by  represen- 
tative out  of  residue  after  payment  of  costs.  5.  Exor  to  apportion 
the  residue  when  assets  deficient.  6.  Exor  to  make  a  dividend. 
7.  Eetum  of  probate  duty.  8.  Exor  to  apportion  outstanding  estate 
among  creditors.  9.  After  sale  by  consent  of  mcumbrancers  still  unpaid. 
10.  If  realty  not  previously  ordered  to  be  sold,  or  proceeds  of  sale  in- 
sufficient. 11.  Leave  to  apply  in  chambers  for  payment  of  purchase- 
money.  12.  Accoimt  of  rents.  13.  Account  of  personal  estate  (and 
rents^  carried  on.  14.  Deficiency  to  be  raised  by  mortgage,  and  applied. 
15.  Deficiency  to  be  raised  by  mortgage  or  sale    -        -  1225 — 1231 

Notes  : — Form  of  order — Subsequent  interest— Mode  of  payment — costs  of 
action — assets  deficient — Insolvent  estate* — Administration  in  bank- 
ruptcy        1231—1236 

Section  V.— General  Administration— Obiqinal  Judgment  ob  Obdeb. 

Forms  : — 1.  Administration  of  intestates'  personalty — at  the  hearing  or  on 
summons  under  0.  XY.  1.  2.  If  at  suit  of  administrator.  3.  Adminis- 
tration of  testator's  personalty  at  suit  of  person  interested.  4.  Testator's 
personalty  and  realty  in  action  by  person  interested,  or  by  trustees  and 
exors.  5.  General  administration — certain  accoimts  aud  inquiries  not 
to  proceed  without  the  leave  of  the  Judge  in  person  —  0.  xv.  15a. 
6.  General  administration  —  certain  accounts  not  to  proceed  without 
leave  of  the  Judge  in  person.  7.  Beal  estate  to  be  applied  onl^  in  case 
of  deficiency  of  personalty  to  pay  debts  or  legacies.  8.  Admimstration 
of  intestate's  personalty  and  realty  at  the  suit  of  the  heir,  against  the 
widow  and  other  children — heirship  proved.  9.  Inquiry  as  to  rents  and 
account.  10.  Specific  devises  distinguished — otiier  realty  and  leaseholds 
to  be  sold.  11.  Inquiry  where  the  testator  had  been  dead  many  yeara. 
12.  Administration  of  personalty  of  an  intestate  who  died  more  than 
twenty  years  before  suit— 23  &  24  V.  c.  38,  s.  13.  13.  Inquiry  as  to 
residuary  personal  estate.  14.  Inquiry  as  to  property  subject  to  will — 
conversion  of  leaseholds.  15.  Inquiry  as  to  leaseholds.  16.  Inquiry 
whether  shares  incumbered.  17.  Inquiry  as  to  settlements.  18.  In- 
quiry as  to  advances  by  testator.     19.  Inquiry  as  to  advances  to  chil- 
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dien  of  intestate.  20.  Inquiry  as  to'  advances  by  exors  out  of  shares. 
21.  Inquiry  as  to  advances  generaUy.  22.  Wilful  default.  23.  Pay- 
ment of  l^acy  on  adnussion  of  assets.  24.  The  like — feme  covert 
legatee  consenting — payment  to  husband  less  duty.  25.  Legacy  to  be 
iMud  into  Ck>art — account  of  what  due — inquiry  if  paid,  settled  account 
oeing  alleged,  but  not  proved.  26.  Costs  of  action  defended  by  leave 
under  O.  xvi.  9,  made  costs  of  administration      -        Pages  1237—1245 

Notes  : — ^Right  to  jud^poient  or  order  for  administration — Court  fees — Form 
of  account  of  annuities — additional  accounts  and  inquiries — ^Administra- 
tion order  on  originating  summons — 0.  ly.  3,  4>— Administration  of 
realty — ^Parties — CLassification  order — Gteneral  pecuniary  bequests — ^Will 
in  execution  of  power — ^Admission  of  assets — assent  to  legacy — Appro- 
priation of  legacy— Statutes  of  Limitations  -        -        -  1246—1257 

SEcnoN  YI. — General  Admikistratiok— Fubtheb  Consideration. 

Forms  : — 1.  Directions  for  payment  of  costs,  debts,  and  legacies,  and  divi- 
sion of  residue.  2.  Fund  lodged  in  Court — ^pa3rment  of  costs  and 
legacies.  3.  Titie  to  residue  oeclared — executor  to  pay  in  infant's 
share,  and  to  distribute  other  shares.  4.  Distribution  of  assets — sale  of 
realty.  5.  Declaration  that  infant  heir  is  entitled  to  surplus  proceeds. 
6.  Brin^^ing  advances  into  hotchpot.  7.  Directions  as  to  costs  where 
shares  incumbered— one  set  to  be  allowed  in  respect  of  each  share. 
8.  Priority  of  incumbrances  on  shares  declared— costs  apportioned  on 
two  funds 1257—1260 

Notes  : — ^Payment  into  Court — ^Payment  out  of  Court — ^Interest  on  legacies 
— Bringmg  advances  into  hotchpot — Costs  of  action — Assets  deficient — 
Costs— general  personalty — Costs— mixed  residue — Costs  where  claim 
fails — Costs  generally — Costs  of  incumbered  shares — severing 

1261—1271 

Section  YIL— Special  Jxtdgments  against  Befresentatites. 

FoRlcs: — 1.  Against  exors  of  sole  exor.  2.  Against  surviving  exor,  and 
exor  of  deceased  exor.  3.  Against  exors  of  both  exors.  4.  Against 
exor  of  exor  of  acting  exor.  5.  Exors  indebted  to  estate.  6.  Where 
Pit  does  not  seek  to  charge  deceased  exor's  estate.  7.  Executrix  marry- 
ing. 8.  Accounts  against  representative  of  widow  executrix,  who  sur- 
vived her  second  husband — inquiry  as  to  specific  bequests— rents — 
occupation.  9.  Lunatic  exor  and  Ms  committee.  10.  Bankrupt  exor — 
receipts  between  bankruptcy  and  certificate.  11.  Same— receipts  after 
oertincate — husband  and  wife.  12.  Same— receipts  by  assignees  made 
Defts.  13.  Account  of  bankrupt's  estate  receiv^  by  a  testator  whose 
exor  was  bankrupt     -------  1272—1277 

Notes  : — ^Accounts  where  some  of  the  exors  have  died — Payments — Accounts 
and  discharge 1277,  1278 

Section  Vni.— Conduct  of  Action. 
Form  :— Prosecution  of  judgment  or  order  given  to  creditor        -        -  1278 
Notes: — Conduct  of  proceedings — Costs    ------  1279 

Section  IX.— -Ltabiuty  of  the  Estate  and  Indemnity. 

FoBMS :— 1.  Exor  to  defend  action  and  be  indemnified.  2.  Transfer  out  on 
giving  security  against  contingent  liabilities.  3.  Inquiries  as  to  tes- 
&tor^s  liabili^  as  surety  or  partner.  4.  Inquiry  as  to  testator's  liability 
as  trustee  and  his  receipts.  5.  Inquiry  as  to  testator's  liabilities  under 
covenants  in  leases— leave  to  propose  security.  6.  Direction  for  exors* 
indemnity  against  leases.     7.    The  Uke  — assets  deficient— inquiry- 
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8.  Inquiry  as  to  liability  under  contracts.  9.  Direction  for  indemnity 
by  adult's  bond,  and  stop  order  on  infant's  shares.  10.  Injiuiry  whether 
proper  to  insure  lives.  11.  Inquiry  as  to  release  being  executed. 
12.  Decree  in  action  by  residuary  legatees  against  specific  legatee  of 
bank  shares,  and  her  husband,  and  tne  trustees  of  her  settlement,  to 
indemnify  Pit's  and  the  testator's  exor  againsto  coste    Pages  1278—1283 

Notes:— Bight  to  release 1283—1285 

Section  X.— Eetaiiteb  of  his  owk  Debt  by  Executob. 

Form  :— Exor  to  retain  his  own  debt  ------  1285 

Notes  :— Eight  of  retainer— Effect  of  judpnent  or  order— What  debte  may 
be  retained— Transfer  of  administration  to  bankruptey— Eetainer  hj 
heir  or  devisee  --------  1285^1288 

Section  XI.— Peesonal  Estate  exonerated. 

Forms  : — 1.  Judgment  to  execute  trusts  of  will  exonerating  personalty. 
2.  Directions  to  distinguish  specific  effects  first  liable  under  will,  and 
for  sale  by  exors.  3.  Debte  declared  payable  out  of  residue  in  exonera- 
tion of  property  specifically  given.  4.  Debte  and  legacies  apportioned 
between  pure  and  mipure  personalty   -----  1288,  1289 

Section  XII.— Mortoaqes  and  Charqes. 

Forms: — 1.  Inquiry  as  to  incumbrances,  and  if  paid  off.  2.  Inouiry  as  to 
charges  sul^isting  at  and  created  since  testator's  death.  3.  Inquiry  as 
to  charges,  and  by  whom,  and  if  paid  off,  how.  4.  Inouiry  as  to  agree- 
ment for  mortgage.  5.  Directions  to  apportion  punmase-money,  part 
of  esteto  being  suoject  to  distinct  mortgages.  6.  Inquirv  as  to  mortgages 
subject  to  agreement  not  to  be  paid  off.  7.  Inquiry  wnether  intesteto's 
esteto  liable  for  stipend  of  a  clergyman,  and  what  provision  should  be 
made.    8.  Declaration  that  realty  only  ia  liable  -        -        -  1290—1292 

Notes: — ^Incumbrances  created  before  the  tostetor*s  decease — ^Exoneration 
of  personal  esteto  from  primary  liability  to  pay  mortgage  debte — Eeal 
Estate  Charges  Act,  17  &  18  V.  c.  113,  and  subsequent  Acte— Incum- 
brances created  by  the  exor  or  devisee — Sale  of  real  estete  by  exor  or 
devisee— Stetutory  powers  of  selling  and  mortgaging   -  1292 — 1298 

Section  Xin. — Eedemption  in  Administration  Action  by  Devisee. 

Form 1299 

Notes -----  1299 

Section  XIV.— Dower,  and  Election  by  Widow. 

Forms  : — 1.  Judgment  for  general  admon  of  intesteto's  estete,  with  inquiries 
as  to  dower  and  freebench,  widow  consenting  to  sale.  2.  Inquiry  as  to 
right  to  dower— sale,  subject  or  free.  3.  Dower  deducted  in  accounte  of 
rente— receiver  to  keep  down  dower.  4.  Election  between  dower  and 
legacy— inquiry.  5.  Election  between  dower  and  annuity — inquiry. 
6.  Widow  electing  to  take  by  wiU,  trustees  to  keep  up  residence 

1300—1302 

Section  XV.— Sales  and  Contracts. 

Forms  :— 1.  Inquiry  as  to  sale  of  realty,  and  proceeds.  2.  The  like,  with 
account.  3.  Inquiry  as  to  contracte.  4.  The  like  inquiry,  and  as  to 
title— completion,  account  of  rents.    5.  Inquiry  as  to  mteetoto's  build- 
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ing  contTactB.  6.  Ixujuiiy  as  to  sales  and  contracts  by  trustee  and  exor. 
7.  Inquiry  aa  to  option  to  purchase.  8.  Direction  to  complete  sale. 
9.  Inquiry  as  to  deferring  sale.  10.  Eight  of  pre-emption  declared. 
11.  Direction  to  sell  if  right  of  pre-emption  be  not  exercised.  12.  In- 
quiry as  to  carrying  into  effect  agreement  for  exchange.  13.  Exchange 
of  estates  notwithstanding  judgment  for  sale        -        Pages  1302—1305 

Nons:— Equitable  conyersion  by  will  or  contract — ^Failure  of  purpose  of 
oo&Terauxi— Beoonyersion 1306—1308 


SEcnov  XVI.— Leases  and  Ogcxtpatiok— Pebmanent  Imfbovements. 

Forms:—!.  Inquiry  as  to  leases  granted.  2.  Inquiry  as  to  occupation  rent 
— Booount  3.  Deft  to  be  charged  with  occupation  rent.  4.  Inquiry 
M  to  occupation  by  trustees.  5.  Inquiry  as  to  improTements.  6,  The 
like,  as  to  buildings 1309,  1310 


SEcmoir  Xyn.— CABEYiNa  ok  BITSINE88. 

PoBlcs: — 1.  Inquiry  as  to  carrying  on  testator's  business  for  infants.  2.  In- 
quiiy  as  to  testator's  business,  and  whether  to  be  continued  or  disposed 
of.  3.  Inquiry  as  to  business  carried  on,  and  stock  and  profits.  4.  In- 
quiiT  as  to  intestate's  farming  business  and  expenditure  thereon  since 
his  death.  5.  Inquiry  as  to  testator's  interest  in  business.  6.  Inquiry 
as  to  testator's  trade — use  of  assets — sale  of  effects— and  if  with  widow^ 
a»ent  7.  Interest  and  profits  of  trade  since  testator's  death  to  be  dis- 
tinguished. 8.  Inquiry  as  to  yaluation  of  stock-in-trade,  and  if  taken 
by  testator's  sons  under  will.  9.  Remuneratiou  allowed  to  exors  for 
carrying  on  farms.  10.  Inquiries,  &c.,  where  testator's  assets  are  suffi- 
cient to  meet  his  debts  at  the  time  of  his  death,  but  insufficient  to  meet 
the  debts  incurred  by  the  carrying  on  of  his  business  pursuant  to  his 
▼ill 1310—1313 

Notes 1314—1316 

SeCTIGK  XVm. — OUTSTAITDISG  EsTATE. 

PoBMS : — 1.  Inquiry  as  to  outstanding  estate,  and  as  to  taking  proceedings. 
2.  OutstancUng  estate  to  be  got  in.  3.  Inquiry  as  to  continuing  inyest- 
ments.  4.  Inquiry  as  to  continuing  or  calling  in  sccuritios.  5.  Inquiry 
as  to  conyerting  foreign  securities,  &c.  6.  Inquiries  as  to  inyestments 
— compromise  and  conyersion  of  estate.  7.  Direction  to  continue 
foreign  securities.  8.  Leaye  to  trustoe  to  compound  debt.  9.  Sum  due 
on  bond  from  father  of  infant,  c.  q.  ir.  to  be  paid  by  instalments. 
10.  Inquiries  as  to  testator's  liability  under  covenant's  and  trusts,  as  to 
sale  of  library,  and  felling  timber  during  life  tenancy        -     1316 — 1319 

Notes 1319—1321 


Section  XIX.— Inquikies  as  to  Peksoxs. 

FomCB : — 1.  Inquiry  as  to  next  of  kin  generally.  2.  Inquiry  as  to  testator's 
marriage,  and  as  to  lus  wife,  cmldren,  and  issue.  3.  Inouiry  as  to 
testators  children.  4.  The  like.  5.  Inquiry  as  to  testators  cnildren 
and  issue.  6.  Inquiry  as  to  female  legatee  and  her  issue.  7.  Inquiry 
as  to  children,  and  their  mother,  and  any  ajypointment.  8.  Presumption 
of  death — preliminary  inquiries.  9.  Inquiries  as  to  lejB^tee,  and  if  dead 
testate  or  intestate,  and  as  to  his  children  or  next  of  km.  10.  Inquiries 
as  to  legatees  and  their  issue,  and  their  representatiyes.  11.  Old  fund 
—inquiry  as  to  persons  entitled        -----    1321 — 1323 

Notes  : — Classes  of  persons— inquiries— Meaning  of  particular  expressions 
—Next  of  kin— Absent  parties 1324-^1329 
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SscnoK  XX.— Domicile  and  lex  uksl, 

FoBKs: — 1.  Inquiry  as  to  domicile  —  effect  of  bequest  —  next  of  kin. 
2.  Inquiry  as  to  domicile,  and  property,  and  effect  of  will.  3.  Aocoixnt 
against  administrators  here  and  in  Australia — inquiries  as  to  domicile 
and  next  of  kin.  4.  Inquiry  as  to  residuary  legatee,  her  domiciLs,  aud 
next  of  kin.  5.  Inquiry  as  to  persons  entitled,  imder  a  ^t  to  heirs,  by 
the  law  of  France.  6.  Scotch  aomicile — inquiries  as  to  rights  of  wido^w 
and  children.  7.  Inquiries  as  to  real  estates  in  Ceylon  of  a  testator 
domiciled  in  England— general  administration — ^manager.  8.  Accounts 
— declarations  as  to  real  estates  in  Austria  and  Hungary — ^liability  for 
deterioration  in  nature  of  waste  by  tenant  for  Hfe     -  Pages  1329 — 1333 

Notes 1334—1339 

Ssonox  XXI.— Election  to  take  T7in)EB  ob  against  the  Will. 

FoBMs: — 1.  Parties  declared  bound  to  elect  between  settlement  and  will. 
2.  Election  by  infants  as  to  takine  under  settlement — ^inquiry.  3.  Infant 
heir  and  widow  to  elect — election  by  the  Court  for  the  infant — ^by  coimsel 
for  the  widow.  4.  Deyise  of  wife's  property — ^inquiry  if  she  elected  to 
take  under  ihe  will.  5.  Further  order,  widow  having  elected,  declara- 
tion that  her  property  passed.  6.  Election  against  wUl — compensation. 
7.  Proof  agamst  estate  of  deceased  person  for  loss  occasioned  by  her 
election  to  take  against  testator's  will.  8.  Election  to  take  under  will — 
release  to  be  executed 1339—1342 

Notes 1342—1344 

SBcmoN  XXn.— Declarations  belatikq  to  General  Bequests  and 

Devises. 

FoBics: — 1.  Declaration  of  person  meant — dass.  2.  Legacy  declared 
waived.  3.  Legacy  declared  lapsed.  4.  Legacy  to  dissolved  charity 
declared  lapsed.  5.  Legacy  declared  vaHd,  free  from  illegal  obligation. 
6.  Besidue  declared  distributable  under  the  statutes.  7.  Next  of  kin 
declared  entitled  to  legacy.  8.  Will  declared  effectual  appointment,  and 
to  make  fund  part  of  general  personal  estate.  9.  Bequest  declared  not 
to  be  specific,  but  subject  to  payment  of  legacies  thereout.  10.  Intestacy 
declared,  save  as  to  tnings  ej'itadem  generis,  11.  Bequest  held  to  be  in 
satisfaction  of  testator's  covenants.  12.  Shares  of  residue  adeemed 
pro  tanto  by  subsec^uent  advances.  13.  Bequest  to  grandchildren, 
divisible  at  a  future  tmie,  declared  to  vest  immediately,  subject  to  letting 
in  any  bom  within  twenty  years  afterwards.  14.  Becjuest  declared  void 
for  remoteness.  15.  Gift  charged  on  real  estate  void  for  remoteness, 
and  to  sink  into  estate.  16.  Gift  void  for  remoteness  —  consequent 
inquiries.  17.  Declaration  under  Thellusson  Act,  39  &  40  G.  3,  c.  98. 
18.  Person  deemed  dead,  and  his  share  fallen  into  residue.  19.  Declara- 
tion that  a  devise  on  a  double  contin^ncjr  faQed.  20.  Parties  declared 
seised  of  estate  as  tenants  in  common  m  tail,  including  a  bankrupt,  with 
remainders.  21.  Forfeiture  declared.  22.  Trustees  having  disclaimed, 
heir  declared  trustee        -------    1344 — 1360 

Notes  : — Legacies  charged  on  realty — Cumulative  legacies — Satisfaction  and 
ademption  of  legacies  by  advances  to  the  legatee — (Hfts  to  attesting 
witnesses — ^Bequests  to  executors— Contingent  remainder — Conditional 
gifts— Bestiaint  on  alienation— Bemoteness  of  limitations      1350—1356 

SEOTioif  XXHL— Sfecipio  and  Dehonstbative  Bequests  and  Devises. 

FoBMS: — 1.  Inquiries  as  to  spedifio  legacies — contribution  for  debts.  2.  De- 
ficiency to  be  raised  by  sale  or  mortgage  out  of  specifically-bequeathed 
leaseholds.  3.  Specific  bequests  to  contribute  for  debts,  costs,  &c. — 
proportions  to  be  paid,  or  legacies  to  be  sold.  4.  Account  of  specific 
bequests,  and  inquuy  in  what  proportion  specific  devises  and  bequests 
should  contribute.     5.    Specific  devises  and  bequests  to  contiibute. 
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6.  Defidency  to  l>e  raised  by  sale  or  mortgage  out  of  deyised  estates 
rateably.  7.  Spe<nfic  legatees  and  devisees  to  pay  into  Court  contriba- 
tions  for  debts—sales  in  default.  8.  Inquiry  what  comprised  in  specific 
bequest  of  business.  9.  Inquiry  as  to  specific  effects,  distinguii^dng 
domestic  from  trade.  10.  Inauiry  as  to  specific  devise,  and  whether 
accepted.  11.  Inquiry  as  to  plate  and  jew^s.  12.  Inquiry  as  to  plate 
— any  lost  to  be  yalued.  13.  Inquiry  as  to  stock  meant.  14.  Direction 
for  delivery  of  specific  bequests.  15.  Executors  to  assign  specifically- 
bequeathea  leasenolds.  16.  Widow  to  have  the  use  of  effects.  17.  In- 
ventory to  be  made  of  specific  effects  given  to  widow  for  life.  18.  Like 
direction,  and  security  to  be  given.  19.  Like  direction,  heirlooms. 
20.  Heirlooms — gift  of,  declared  void  for  uncertainty.  21.  Executory 
trust  of  jewels  bequeathed  as  heirlooms.  22.  Legatee  not  entitled  to 
accept  part  only.  23.  Declaration  that  legacy  not  being  specific  was 
not  adeemed.  24.  Legacy  payable  out  of  snecific  fund.  25.  Demon- 
strative legacies  to  be  paid  out  of  fund  proviaed,  and  the  balance  out  of 
the  genersd  estate — ^abatement — a  gift  to  each  of  the  **  eight  children" 
of  A.,  held  a  gift  to  nine.  26.  Donatio  mortis  causd.  27.  Donatio  mortis 
muad — secret  trust     -        -        -    '    -        -        -        Pages  1357— 1365 

Notes: — Specific  and  demonstrative  bequests — ^Ademption  of  specific  be- 
quests-—Lapse— Application  of  spednc  bequests  for  payment  of  debts- 
Heirlooms — Donatio  mortis  causd         -        .        .        .  1365—1371 

Section  XXTY.— AinarrnEs  and  Rbnt-chaeqes. 

FoBMS : — 1.  Stock  to  be  set  apart  to  answer  annuity.  2.  Appropriated  fund 
declared  to  sink  into  residue.  3.  Value  to  be  set  on  annmty.  4.  Annuity 
declared  to  be  payable  during  widowhood.  5.  Government  annuity  to 
be  purchased  by  transfer  of  stock.  6.  Purchase  with  given  sum  of 
stock  in  name  of  trustee  for  a  lunatic.  7.  like  order  in  the  names  of 
trustees  for  a  feme  covert,  out  of  stock  set  apart— residue  to  be  paid  to 
remaindermen.  8.  Gk>vemment  annuities  to  be  purchased  and  paid 
conditionally.  9.  Annuities  declared  only  for  life,  and  from  the  end  of 
the  period  for  accumulation — Pit  to  be  let  into  possession  from  that 
time.  10.  Payment  into  Court  of  part  of  purcnaee-money  of  land 
charged  with  an  annuity — Conveyancing  Act,  s.  5.  11.  Judgment  to 
secure  annuity  charged  on  realty — account  of  arrears  and  interest. 
12.  Annuities  charged  on  realty  to  be  made  good  out  of  corpm 

1371—1375 

Notes. — Duration  of  annuity — Bights  of  annuitant  generally — ^Yalue  of 
annuity — aright  to  receive — Purchase  of  annuity  for  lunatic— Legacy 
duty— Income  tax — ^Arrears — Statute  of  Limitations — Growing  pay- 
ments— Interest  on  arrears  of  annuity — ^Nature  of  the  charge— Purity 
—sale  of  property  charged  -        -        -        .        -  1375—1380 

Sectiok  xxv. — ^Abateicent  and  Appobtionmbnt  of  Leoaoieb  and 

Annuities. 

FoEics : — 1.  Apportionment,  in  case  of  deficiency,  among  legatees — ^legacy 
duty,  2.  Legacies  to  abate,  having  regard  to  paymente  on  account. 
3.  Leg^es  not  entitled  to  priority  over  annuities,  and  both  to  abate— 
annuities  free  of  duty.  4.  The  like,  having  regard  to  paymente. 
5.  Legacies  to  abate — declaration  as  to  gifte  to  widow       -    1381 — 1383 

Notes 1383, 1384 

Sbction  XXYI.— Lapsing  to  the  Obown. 

FOBMS :— 1.  Crown  declared  entitled.  2.  The  same— life  interest.  3.  Tes- 
tetor  intestate  as  to  impure  personalty — Crown  entitled.  4.  Marriage 
declared  void,  propertv  vested  in  the  Crown.  5.  Account  at  suit  of 
next  of  kin  against  Solr  te  the  Treasury  who  had  administered.  6.  Ac- 
cumulation beyond  legal  limits — ^ondif^osed-of  surplus  divided  between 
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the  widow  and  the  Crown,  there  being  no  next  of  kin.  7..  Leave  to 
traverse  inquisition  and  return  taken  on  commission  of  escheat— 6  Hen.  6, 
c.  16 ;  10  Hen.  8,  cc.  8  and  10  -        -        -        -  Pages  1384—1386 

Notes 1387,1383 

Section  XXYII.— Set-off  between  Debt  and  Legacy. 

FoKM : — Sum  found  due  to  one  of  the  next  of  kin  in  respect  of  his  share  set 
off  against  debt  due  to  the  administrator  personallj  -        .        -      1388 

Notes 1389 

SBcnoN  XXVIII.— Payment  on  Sbcukity  to  Eefund,  if  Titlb 

BISFLACED. 

FoBMS :— 1.  Payment  on  giving  security  to  refund,  if  other  next  of  kin. 
2.  The  like,  in  case  of  future  children.  3.  The  like.  4.  Person  deemed 
to  be  dead— payment  on  giving  security  -        -        -        -      1390,1391 

Notes 1391,1392 

Section  XXIX.-— Befunbing  Leqactes. 

FOBKS :— 1.  Distributed  assets  made  liable  for  debts— accounts  of  nersonalty 
and  realty — inquiries  as  to  executor's  debt  and  testator's  liability  and 
distributea  assets— realty  declared  liable  if  personalty  not  recoverable. 
2.  Administratrix  who  had,  after  notice  of  calls,  distributed  the  estate, 
to  pay  the  costs,  and  in  default  administration  accounts.  3.  Executors 
who  had,  by  mistake,  divided  the  estate  between  five  beneficiaries  in- 
stead of  six  liable  to  pay  the  sixth  his  share     -        -        -      1393, 1394 

Notes  : — Refunding  in  favour  of  creditors— executor's  liability — Befunding 
in  favour  of  legatees  and  next  of  kin        -        -        -        -    1395 — 1397 

Section  XXX.— Mabshalung  Assets. 

FoBMS: — 1.  Estates  devised  in  trust  to  pay  debts,  marshalled  in  favour  of 
pecuniary  legatees  and  annuitants.  2.  Assets  to  be  applied  in  their 
proper  order  to  pay  debts — ^residuary  personalty— descended  realty — 
rents  and  profits — realty  charged  with  debts— legal  and  equitable  assets 
apportionea.  3.  The  like— realty  devised  to  pay  debts— realty  devised 
not  charged — realty  appointed.  4.  The  like— pecuniary  legacies — realty 
charged— specific  and  pecuniary  devises.  5.  The  like — residuary  per- 
sonalty, including  lapsed  specific  bequests— descended  realty — pecuniary 
legacies.  6.  Residuary  realty  and  specific  devises  and  bequests  liable 
pari  poMu.  7.  Estates  devi^ed,  chareed  with  debts  and  annuity,  mar- 
shalled for  legatees  and  annuitants— abatement.  8.  Debts  having  been 
paid  out  of  ^neral  personalty,  and  part  of  realty  passing  by  residuary 
devise,  pecuniary  legatees  not  entitled  to  marshal,  and  specific  legatees 
to  contribute  equally  with  the  devisees.  9.  Legacies  payable  out  of  two 
funds,  otJiers  out  of  one  of  them  only— marshalling.  10.  Apportioning 
legal  and  equitable  assets,  and  enforcing  priorities  of  debts.  11.  Beal 
estate  charged  with  debts  resorted  to  in  exoneration  of  personalty  in  favour 
of  legatee— declaration  by  consent  as  to  possible  future  augmentation  of 
personalty 1398—1405 

Notes  : — Marshalling — Order  in  which  assets  are  applied  in  payment  of  debts 
— Marshalling  so  as  to  enforce  the  order  of  assets — Mai^halling  between 
legal  and  equitable  assets 1406—1408 

Section  XXXI.— Eecoupino. 

FoBMS : — 1.  Executors  to  stand  in  creditors'  or  legatees'  place.  2.  The  like 
—inquiry  and  declaration.  3.  Where  executor  has  compounded,  to  be 
recouped  actual  amounts.  4.  Hecouping  realty  amount  applied  for  pay- 
ment of  debts.     6.  Eecouping  realty  for  timber  cut  -        -      1409, 1410 

Notes-       -- .-.---'  HIO 
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SBOTXOir  XXXn.— Teitant  fob  Life  of  Besidtts. 

FoBMS:— 1.  Inquiries  as  to  dear  residue,  and  inyeetments  and  diyidends. 
2.  The  like — two  testators — ri^ht  of  tenant  for  life — contingent  legacies. 
S.  Inquiry  as  to  capital  sufficient,  with  first  year's  income  thereof,  to 
pay  debts,  &c  4.  Further  order — frights  declared — children  and  de- 
sooodants  to  take  per  stirpes — ^recouping  tenants  for  life— costs—pay- 
ment of  income.  5.  Inquiry  as  to  investments,  and  if  in  consols,  and  as 
to  diyidends.  6.  Inquiries  as  to  ajyplication  of  oorput  and  income  of 
testator's  personalty  and  realty,  to  pay  debts  and  interest,  as  between 
tenant  for  life  and  remainderman.  7.  Inquiries  as  to  payments,  and 
inves^ents  in  the  funds,  and  diridends,  actual  or  possible.  8.  I^fits 
of  buaness  declared  to  be  income     ...        -  Pages  1410 — 1417 

Notes:— GonTersion  as  between  tenant  for  life  and  remainderman — Besidue, 
corpM^  and  income  -         -------    1417 — 1422 


CHAPTER  XLV. 

SETTLEMENT. 

SEonoN  L— EsTAHT.TimTWG,  Ayoidino,  aso)  Bectiftiko  SsTTLsiCBirrs. 

(l.)  KNFOBCnrO  AGBEBKENT  FOB  A  8BTTLE1CENT. 

FosMS:— 1.  Enforcing  against  the  father's  representatives  his  agreement 
prior  to  and  in  consideration  of  the  marriage  to  settle  property  on  his 
daughter.  2.  Enforcing  parol  agreement  by  a  father  on  his  daughter's 
marriage  by  directing  an  assignment  of  the  residence,  which  had  been 
occnpiM  by  the  dau^ter  and  her  husband  since  their  marriage.  3.  En- 
forcing agreement  for  settlement  of  a  widow's  properhr  on  ner  second 
marriage  against  the  trustee  of  her  first  marriage  settlement.  4.  En- 
forcing contract  to  settle  wife's  future  property         -        -      1423,  1424 

Notes  :— Enforcing  agreement  to  settle— Voluntary  settlements  binding  on 
the  settlor — ^After-acquired  property — ^Family  arrangements    -    1425 — 

1431 

(n.)  AYOIDIKO  SBrriiElCENTS. 

FoBlfS : — 1.  Yolnntary  settlement  set  aside  for  improvidence  wiUiout  fraud. 
2.  Be-setUement  set  aside  on  the  ground  of  mistake,  subject  to  dealings 
witii  the  property — vesting  interests  of  unborn  issue.  3.  Settlement 
upon  marriage  with  a  deceased  wife's  niece,  containing  provisions  for 
the  settlor's  children,  whether  by  the  former  or  by  the  intended 
maniage,  set  aside,  except  as  to  the  trust  for  the  settlor  imtil  the 
intendMl  marriage.  4.  Setting  aside  a  settlement  of  pit's  real  and 
personal  property  executed  in  consideration  of  pit's  marriage  with  her 
deceased  sister's  husband.  6.  Declaration — ^property  of  intended  wife 
not  bound  by  settlement — intended  husband  to  deliver  up  same  to  be 
canoeUed 1432—1434 

Notes  : — Avoiding  settlement       -------      1434 

(m.)  BEcnrnNG  settlements. 

Fo&MS : — 1.  Settlement  rectified  so  as  to  carry  out  the  intention  of  an  ante- 
nuptial agreement,  by  declaring  the  pit  absolutely  entitled.  2.  Beoti- 
fication  in  accordance  with  counsel's  draft.  3.  Bectification  of  settle- 
ment by  declaration  indorsed.  4.  Another  form.  5.  Bectification  of 
settlement  of  land — conveyances  to  be  executed.  6.  Bectification  so  as 
to  vest  legal  fee  simple  in  pit  in  evente  which  had  happened.  7.  Becti- 
fication 01  settlement  by  inserting  a  power  of  appointment  by  the  wife 
—new  trustees  appointed.  8.  Bectification  of  settlement  by  inserting 
general  power  01  appointment  by  settlors  before  limitation  te  next  of 
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kin.    9.  The  like,  on  petition  under  the  Tnigtee  Belief  Act— 10  &  11  V. 
c.  96 Pages  1435,  1439 

Notes: — ^Bectifylng  settlements^ oiisdiction  of  Court— Evidence — ^Proce- 
dure—Costs     1440—1442 

Section  II.— Executory  Settlements. 

Forms  :— 1.  Marriage  articles  carried  out — lands  to  be  settled.  2.  The  like 
— lands  to  be  purchased.  3.  The  like — inquiries  as  to  trust  estate, 
incumbrances,  and  advances— new  trustee— leave  to  apply  as  to  sale, 
enfranchisement  or  demise.  4.  Marriage  articles  oompiisin^  intended 
wife's  share  of  real  estate  under  her  father  and  mother's  marriage  settle- 
ment enforced  against  her  infant  child  and  heir-at-law  in  an  action  by 
her  husband  and  other  child — conveyance  directed  under  Trustee  Act, 
1850.  5.  Lands  to  be  purchased  and  settied  pursuant  to  will — interim 
investment.  6.  Inquiry  as  to  purchases  made— and  purchased  lands 
and  future  purchases  to  be  settled.  7.  Settlement  to  be  approved  and 
executed — costs.  8.  Executory  devise— directions  for  strict  settlement 
— heirlooms  and  chattels.  9.  Executory  devise  executed  by  directing  a 
conveyance  to  the  use  of  the  first  taker  during  his  life,  witii  remainder 
to  his    first   and   other    sons   and  daughters  as  purchasers  in    taiL 

10.  Executory   devise  —  life    estates    not   dispumshable    for   waste. 

11.  Judgment  for  settlement  pursuant  to  will.     12.  Investment  in  laud 
to  be  semed  to  the  uses  of  the  settlement  -        .        -    1442 — 1449 

Notes: — Executory  trusts — marriage  articles — settlement  tmder  will — 
Investment  in  land  -------     1449 — 1453 

Section  m.— PERFORMiNa  the  Trusts  of  Settlements. 

(l.)  CARRYING  settlement  INTO  EXECUTION. 

Forms  : — 1.  Judgment  to  perform  trusts  of  settlement,  and  for  accounts  and 
inquiries  as  to  trust  estate  in  suit  by  cs.  q.  ir,  2.  The  like,  in  action  to 
perform  the  trusts  and  for  partition.  3.  Trustees  of  settlement  autho- 
rized to  purchase  reversion  of  leasehold  property,  with  provisions  for 
compensating  tenants  for  life       -----  1454 — 1455 

Notes     --.-----.---  1456 

(11.)  raisma  portions— advancement— hotchpot. 

Forms  : — 1.  Declaration  that  portions  were  well  charged,  with  directions  for 
raising  them.  2.  Portions  to  be  secured  by  mor^ge.  3.  Eaisine  por- 
tions— advances — satisfaction.  4.  Inquiries  as  to  ^vances  and  sniunes. 
5.  Advancement  of  part  of  a  son's  expectant  share  conditionallv  on  his 
executing  a  post-nuptial  settlement.  6.  Hotchpot— life  interest  brought 
into — inouiry  as  to  value — ^inquiries  and  declarations  as  to  settied  and 
appointea  property     -------  1456 — 1459 

Notes  :— Portions— Ademption  and  satisfaction— Advancement  -  1460 — 14dl 

(in.)  EXECUTION  OF  POWERS. 

Forms: — 1.  Defect  in  execution  of  power  supplied.  2.  Defective  execution, 
by  docimient  not  sealed  and  delivered,  of  a  power  to  appoint  by  an  in- 
strument to  be  sealed  and  delivered,  &c.,  aided.  3.  Appointment  set 
aside  as  a  fraud  on  power    -------  1465,  1466 

Notes 1467—1470 

(ly.)  confirmation  of  sales  act,  1862. 

Forms  : — 1.  Trustees  empowered  to  sell  the  surface,  reserving  the  minerals 
—and  also  to  sell  the  minerals  separately.  2.  The  like.  3.  Mortgagee 
empowered  to  sell  minerals  apart  from  the  surface         -        -  1470,  1471 

Notes  :— Confirmation  of  Sales  Act,  25  &  26  Y.  c.  108        -        -        -  1471 
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Sbctior  IY.— Tenant  fob  Life  aitd  Bx^uxdtxmxs. 

(l.)  TDCBEB— B£FAIRa~F088£88I0ir  AITD  l£AKAOElCEirr. 

FOBXS : — 1.  Inquiiy  as  to  tiinber  cut  by  tenant  for  life  or  truBiees.  2.  In- 
quiry as  to  timber,  in  suit  by  tenant  for  life  impeachable  for  waste. 
3.  Declaration  of  rights  of  equitable  tenant  for  life  as  to  timber,  and 
application  of  proceeds.  4.  Investment  of  proceeds  of  timber  cut  in  due 
course  of  management  by  tenant  for  life  mipeachable  for  waste — pay- 
ment of  income — application  of  capital.  5.  Application  of  proceeds  of  a 
larch  plantation  which  has  been  devastated  by  a  storm,  in  replanting 
and  keeping  tip  the  plantation.  6.  Order  in  chambers  for  sale  of  timber 
by  auction — security — payment  of  proceeds  into  Court.  7.  Inquiries  as 
to  plate,  furniture,  ftc,  and  letting  mansion,  renewing  leases,  repairs, 
keeping  up  roads,  and  felling  timber.  8.  Successive  tenants  for  life 
of  minerals — right  to  royalties  on  working— compensation  for  stoppage 
of  working.  9.  Tenant  for  life  let  into  possession  on  giving  security — 
delivery  of  specific  effects.  10.  Leave  for  tenant  for  life  to  occupy 
mansion — ^notice  to  quit.  11.  Trustee  ordered  to  deliver  title  deeds  of 
the  settled  property  to  the  tenant  for  life.  12.  Trustees  of  settlement 
authorized  to  raise  a  sum  by  mortgage  for  the  purpose  of  rebuilding  the 
mansion-house.  13.  Trustees  of  settlement  authorized  to  advance  sum 
to  tenant  for  life  on  his  bond  and  undertaking.  14.  life  estate  declared 
not  forfeited'-costs  charged  on  life  estate    -        -        Pages  1472 — 1479 

Notes  : — ^Tenant  for  life  and  remainderman — ^Bights  and  liabilities 

1479—1483 

(n.)  DIFBOyElCENT  OF  LAlO)  AITD  LIMITED  OWITEBS'  BE8IDEN0E8  ACTS,  1870, 
1871  (27  &  28  V.  C.  114;  33  &  34  V.  c.  66;  34  &  35  V.  0.  84) ;  BOAKD 
OF  AQ&ICULTUKE  ACT,  1889  (52  &  53  Y.  C.  30). 

Poems  :— 1.  Order  under  these  Acts  authorizing  the  Board  of  Agriculture 
to  proceed.    2.  The  like 1484 

Notes 1485 

(m.)  bexewino  lbaees—admissiok  to  copyholds— ooinbibutiok. 

FOBMS : — 1.  Inquiries  as  to  leaseholds,  renewals,  and  receipt  of  rents.  2.  In- 
quiry as  to  future  management  of  leasehold  estate.  3.  Inquiry  as  to 
leases  renewed — ^tenant  for  life  to  contribute— security.  4.  Liability  of 
tenant  for  life*s  estate  for  loss  occasioned  by  not  keeping  the  leasehold 
and  copyhold  estates  renewed.  5.  Pa^rment  of  fine  on  renewal  by  tenant 
for  life — ^period  of  ascertaining  proportion  repayable.  6.  Apportionment 
of  expenses  of  renewal  paid  by  deceased  tenant  for  life — compound  and 
simple  interest.  7.  Tenant  for  life  to  procure  admission  to  copyholds— 
fines— costs  of  appointing  new  trustees,  &c.,  to  be  raised  out  of  corpus  by 
sale  or  mort^gage — tenant  for  life  to  contribute  and  give  security. 
8.  Ecclesiastical  lease  no  longer  renewable— application  of  renewal 
fund  and  proceeds  of  sale— income  only  given  to  tenant  for  life — 23  &  24 
y.  c.  124.  9.  The  like — renewal  fund  to  be  returned  to  tenant  for  life 
— leave  to  sell  leasehold  interest  in  the  tithe,  and  purchase  reversion  in 
fee  of  the  ^ebe  from  the  Ecclesiastical  Commrs.  10.  Enfranchisement 
of  a  rectorial  manor,  glebe,  and  demesne,  held  by  testator  on  lease  for 
lives 1485—1492 

Notes  : — Obligation  to  renew— Expenses  of  renewal— Ecclesiastical  leases— 
23  &  24  V.  c  124 1492—1494 

(IV.)  PBODUCTIOK  OF  CESTUI  QUE  VIE- 6  ANNE,  C.  18. 

POBMS : — 1.  Order  to  produce  c.  a,  v.  at  church  porch — 6  Anne,  c.  18.  2.  To 
produce  before  Commrs,  or  the  Court.  3.  Final  order— c.  q,  v.  not  being 
produced  in  Court 1494,1495 

Noras :— Production  of  c.  j.  v,  imder  6  Anne,  c.  18     -        -        -  1495, 1496 
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(v.)  DI8ENTAILINO  UNDEK  FINES  AND  RECOVERIES  ACT,  3  &  4  W.  4,  C.  74. 

Forms  : — 1.  Consent  by  Court  as  protector  in  case  of  felony  and  limited  to 
letting  in  mortgage— -ss.  33, 48,  49.  2.  Inquiry  as  to  legal  estate— infant — 
protector— beneficiaries— ss.  33,  48.  3.  Order  without  i)revious  inquiry 
— ^infant — ^money — ^land — s.  71.  4.  Inquiry  who  is  entitled,  and  as  to 
charge.  5.  Further  order.  6.  Declaration  of  title,  under  disentailing 
deed,  to  past  and  future  rents,  and  personal  estate  to  be  invested,  fto. — 
B.  71 Psges  1496—1498 

Notes 1498, 1499 


SBcnoN  v.— Settled  Estates  Act,  1877  (40  &  41  V.  o.  18). 

Forms  : — 1.  Order  for  sale  of  estate  of  infants  contingently  entitled.  2.  Sale 
of  copyhold,  under  Settled  Estates  Act,  1877,  by  trustees  appointed 
under  the  Settled  Land  Act 1500,  1501 

Notes  :— Jurisdiction— Procedure— Lease— Sale— Costs  of  proceedings  for 
protection  of  property     --.----      1601,  1502 


SBonow  VI.— Settled  Land  Acts. 

(l.)  FRELIMINART. 

Form  :— Formal  parts  of  orders  under  Settled  Land  Act,  1882  -     1502,  1503 

Notes  : — Settled  Land  Acts— Settlement — ^Settled  land— Powers  of  Court — 
Procedure— Costs  under  the  Acts     -        -        -        .        .    1503—1505 

(n.)  TENANT  FOR  LTFB. 

Forms  : — 1.  Person  appointed  to  exercise  powers  of  tenant  for  life  under 
Settled  Land  Act,  1882,  s.  60.  2.  The  like— on  behalf  of  infant,  for 
purpose  of  particular  contract  under  ss.  3—5,  and  16 — 20.  3.  The  like 
form  under  ss.  6 — 13,  16—20;  infant  tenant  in  fee  simple.  4.  The  like, 
infant  entitled  to  undivided  moieties— Power  to  ^punt  building  leases 
— ^s.  60.  5.  The  like— general  powers  within  specified  limits—^.  55— 
60 1505—1507 

Notes  : — ^Tenant  for  life— Persons  having  powers  of  a  tenant  for  life — ^In- 
fant— Lunatic — ^Dealings  between  tenant  for  life  and  the  estate— Powers 
of  tenant  for  life— Notice  to  trustees     -        -        -        -        1607 — 1511 

(m.)  trustees  ttnder  the  acts. 

Forms  : — 1.  Appointment  of  trustees  for  the  purposes  of  the  Settled  Land 
Act,  1882,  s.  38.  2.  The  like,  on  behalf  of  infant,  for  purposes  of 
particular  agreement— ss.  3—12  and  16—20.  3.  The  like,  infant 
entitled  to  share  in  unconverted  realty— ss.  6 — 13,  19,  20         -        1512 

Notes  :— Trustees  for  the  purposes  of  the  Act— Appointment  by  the  Court 

1513,  1514 

(IV.)  LEASES. 

Forms:— 1.  Order  to  grant  particular  lease  where  no  contract  has  been 
entered  into— ss.  10  or  15.  ^  2.  Order  to  grant  particular  lease  where 
tenant  for  life  has  entered  into  a  contract — ss.  10  or  15.  3.  Liberty  to 
grant  leases — Settled  Land  Act,  s.  10.  4.  Grants  for  building  purposes 
pendinj^  action  in  Chancery  Division— s.  10.  5.  Mining  lease— variation 
accordmg  to  circumstances  of  the  district — appointment  of  trustees — 
in^Euit — ooncurrence  by  tenant  for  life  under  separate  settlements  of 
undivided  shares— ss.  6,  10,  38.    6.  Order  for  payment  into  Court  by 
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lesaee  under  a  mining  lease — 8.  11.    7.  Lease  of  mansion-houfle— «.  13 
—Act  of  1890,  8-10 Pages  1514—1317 

Notes  -.—Leases    -----.-.-     1618, 1519 

(y.)  SAI^ES,  OONTBA^CTS,  AND  OTHER  DISPOSITIONS. 

FoxMS : — 1.  Order  for  sale  out  of  Court  of  mansion-lioufle,  or  of  timber  or 
chattels— 83.  15,  33,  or  37— Act  of  1890,  s.  10.  2.  Order  for  sale  by  the 
Court  of  the  mansion-house,  &c.,  or  of  timber  or  chattels — ss.  15,  35, 
or  37 — Act  of  1890,  s.  10.  3.  Contracts  for  sale  of  mansion'-house,  Ac., 
confirmed.  4.  Leave  to  tenant  for  life  to  sell  specific  heirlooms— s.  37. 
5.  Leave  to  seU  specified  heirlooms,  pending  decision  of  questioa  as 
to  re- investment  of  proceeds.  6.  Dedaranon  as  to  application  of 
proceeds  of  heirlooms  in  discharge  of  incumbrances.  7.  Costs  of 
abortive  sale  charged  on  settled  land— ss.  4,  21  (10),  46  (6),  47,  55  (3). 
8.  Enforcing  contract,  &c. — s.  31.  9.  Order  for  nayment  into  Court  by 
purdiaaer  of  purchase-money  of  settled  land,  timber,  or  chattels — s.  22 

1519—1521 

Notes  : — Sales— Mansion-liouse— Heirlooms— Timber— Contracts 

1521—1523 

(VI.)  APPLICATION  OF  ICONET  UNDER  THE  ACTS. 

FoBMS : — 1.  Livestment — s.  22  (3).  2.  Order  for  application  of  money 
paid  for  a  lease  or  reversion— s.  34  -        -        -        -        -        -       1523 

KoTES : — Capital  money — ^Payment  of  capital  money  into  Court — Application 
of  capital  money— Investment— Money  arising  from  limited  interest 

1524—1527 

(vn.)  OCPBOVEMENTS  AND  KANAOEMENT. 

Forms:— 1.  Scheme  for  improvement — appomtment  of  surveyor — ^applica- 
tion of  capital  money — s.  26.  2.  Adopting  scheme  for  improvements 
under  s.  26  to  be  paid  for  out  of  compensation  money  for  land  taken  by 
a  railway  company.  3.  Order  for  leave  to  apply  capital  money  in  im- 
provements— 8.  26  (2)  (iii.).  4.  Adopting  scheme  for  improvements  to 
oe  paid  for  out  of  capital  money  upon  the  certificate  of  an  architect,  te 
be  approved  at  chambers — ss.  26,  63.  5.  Approval  of  proceedings  before 
theHouseof  Lords— s.  36 1527—1529 

Notes  :— Lnproyemente — Scheme— proceedings  for  protection  of  land 

1529,  1530 

(Vm.)  SErTLBMBHT  BY  WAT  OP  TRUST  POR  SALE     -  -  -       1531,  1532 


CHAPTER  XLVL 

PARTITION  AND  SALE. 

SBcnoH  I.— Orders  tjndbr  the  Partition  Acts,  1868,  1876  (31  &  32  V. 
c.  40;  39&40V.  0.  17). 

FoBHS:— 1.  Sale  at  request  of  persons,  when  ascertained,  interested  in  a 
moiety  or  upwards.  2.  Another  form.  3.  The  like,  with  inquiry  as  to 
incumbrances.  4.  The  like,  with  liberty  to  apply  to  dispense  with 
service.  5.  The  like — ^mortgasee  plaintin.  6.  Declaration  of  righte 
of  parties.     7.  Sale  in  lieu  of  partition— iucumbrancers.     8.  Sale  at 
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like  form — incmnbranoes.    11.  Declaration  of  title  —  liberty  to  bid. 

12.  The   like  —  substituted   service  by  post  of  judgment   for  sale. 

13.  Inquiries  as  to  shares  settled,  and  whether  sale  will  be  more 
beneficial  than  partition— 31  &  32  Y.  c.  40,  s.  3.  14.  Inquiries  as  to 
incumbrances.  15.  Inquiry  as  to  persons  interested — ^liberty  to  apply  at 
chambers  for  sale — receiver.  16.  Inquiry  as  to  rents.  17.  Acooimts, 
rents  and  profits,  and  as  to  repairs  and  outgoings.  18.  Inquiry  as  to 
rents  received,  and  as  to  occupation  rent.  19.  Sum  due  in  req)ect  of 
occupation  rent  charged  upon  the  particular  share  on  further  considera- 
tion. 20.  Inquiry  ipmether  contract  beneficial,  and  if  not,  direction  for 
sale— 31  &  32  Y.  c.  40,  s.  3.  21.  Undertaking  to  purchase  infant's 
share — ^valuation — 31  &  32  Y.  o.  40,  s.  6.  22.  Liberty  to  bid,  and  to  set 
off  purchase-mone]^ — ^1  &  ^^  ^*  c*  ^0>  &•  ^-  ^'^^  Liberty  to  purchase  and 
bid  at  sale.  24.  lime  fixed  for  distribution  of  proceeds  of  sale,  and  ad- 
vertisements directed— 39  &  40  Y.  c.  17,  s.  4.  25.  Sale  of  property  of  a 
botanic  garden  company  after  advertisements  for  claimants.  26.  Order  dis- 
pensing witii  service  of  notice  of  judgment,  and  directing  advertisements. 
27.  Subsequent  order  for  sale.  28.  Sale  out  of  Court  in  partition  action 
at  request  of  plaintiff  and  all  the  defendants  mi  juris  beneficially 
interested,  with  consequent  directions— 31  &  32  Y.  c.  40,  s.  8.  29.  The 
like,  by  trustees — costs— distribution  of  proceeds— 31  &  32  Y.  c.  40,  s.  8. 

30.  Sale    of    part   and   partition    of   part,  on  further  consideratioi|. 

31.  Alternative  order  for  sale,  or  for  partition  on  result  of  inquiries. 

32.  Costs  of  action  to  recover  title  deeds  -        -        -  Pages  1533 — 1549 

Notes  :— Bight  to  partition— Titie— Partition  Acts,  1868,  1876  (31  &  32  Y. 
c.  40 ;  39  &  40  Y.  c.  17)-^Sale  in  lieu  of  partition — request  for  sale 
— Sale  out  of  Court — Parties  to  actions  for  partition — service — further 
consideration — Account  of  rents — Costs       -        -        -         1549 — 1558 

Section  II. — ^Pabtitioi^ 

FoBMS : — 1.  Partition  in  chambers  subject  to  inquiries  directed.  2.  Parti- 
tion in  chambers  on  further  consideration,  with  directions  as  to  deeds 
and  costs  where  infant  interested.  3.  Partition  by  commission,  with 
inouiries  and  special  directions*  4.  Partition  by  commissioners  named 
of  lands  in  a  colony  subject  to  rent-charges.  5.  Order  naming  commis- 
sioners. 6.  Order  for  commissioners  to  make  their  return.  7.  Order 
nisi  to  confirm  commissioners*  certificate.  8.  Order  absolute.  9.  Order 
to  quash  commissioners'  certificate.  10.  Special  inouiries  as  to  shares — 
occupation  rents — timber  cut,  and  stone,  &c. ,  quarriea — ^repairs— accounts 
commission  of  partition  to  issue.  11.  Partition  in  accordance  with 
agreement,  allowance  for  equality  of  partition.  12.  Partition  of  ad- 
vowson — presentation  to  be  alternate — ^persons  under  whom  deft  claimed 
having  presented,  pit  to  have  next  turn.  13.  Next  presentation  to  be 
by  lot,  and  after  presentation  advowson  to  be  sold.  14.  Costs  payable 
by  parties  under  disability  charged  on  their  shares     -        -  1559 — 1567 

Notes: — Partition  by  commission,  or  in  chambers — Conveyances— parties 
imder  disability — Title-deeds— Partition  under  the  Indosure  Acts,  1845 
—1876       --. 1568—1570 

Section  III.— Ascebtaining  Boundabies. 

FoBMS : — 1.  Commission  to  ascertain  boundaries — compensation — apportion- 
ment and  account  of  rents  and  timber  cut.  2.  Ascertaining  at  suit  of 
grantee  of  rent-charge.  3.  Commission  to  issue  to  distinguish  free- 
hold and  copyhold  lands — compensation — deeds — account  of  rents — 
costs 1571,1572 

Notes 1573, 1574 
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CHAPTEE  XL7n. 

MORTGAGES. 

Section  I.— FoBSCLosxTBifi— Salb— Bedeiotion. 

FoBMB : — 1.  ForecloBore  at  hearing— mortgagor  in  possession.  2.  Judgment 
for  amoimt  due — acooimt— credit  for  amount  reoovered  under  judgment. 
3.  Foreclosure  ni>»  —  possession — O.  xviii.  2.  4.  Foreclosure  nUi — 
receiyers'  payments  into  Court  to  be  taken  into  account.  5.  Order  in 
foreclosure  action  by  originating  summons,  avoiding  the  necessity  for  a 
chief  clerk's  certificate.  6.  Payment  in  six  months,  debt  and  interest 
admitted.  7.  Foreclosure  of  freeholds  and  surrender  of  cop^rholds  in- 
cluded in  the  same  mortgage,  mortgagees  (plts^  haying  been  in  posses- 
sion. 8.  Foreclosure— mortgage  of  freehoids  lor  a  term,  and  of  copy- 
holds. 9.  Partial  foreclosure— leaseholds,  part  of  mortgagor's  interest 
haying  yested  in  the  Grown  by  his  conyiction  for  felony.  10.  Fore- 
closure after  part-pa^rment  and  tender.  11.  Mortgagee  in  possession^ 
one  time  to  redeem — infant  deft  -        -        -        -        Pages  1575 — 1580 

Notes  :— Bi^ht  to  foreclose — ^Foreclosure  where  Crown  interested — Staying 
TOoceedings  in  foreclosure  action  on  motion  by  deft— 7  G.  2,  c.  20 — 
I)efectLye  assurances  -------  1581 — 1587 

FoBHs:— 12.  Sale  in  default  of  paynient.  13.  Sale  at  request  of  incum- 
brancers— ^bankrupt  mortgagor  dismissed — ^inquiry  as  to  charg|es  and 
their  priorities.  14.  Sale  at  request  of  mortgagor  or  of  puisne  incum- 
brancer on  payment  into  Court  of  a  security  fund — 15  &  16  V.  o.  86, 
8.  48.  15.  The  like,  with  directions  as  to  reserved  biddings.  16.  Land 
dediured  free  from  incumbrances — ^purchase-money  brou^t  into  Court 
— Conyeyancing  Act,  1881,  s.  5.  17.  Sale  out  of  Court  on  giving 
security,  or  foreclosure  on  failure  to  sell.  18.  Sale  out  of  Coi^  on 
giving  security — ^reserve  price  to  cover  mortgage  debt  and  costs 

1587—1590 

Notes:— Sale 1591—1593 

FoBxs: — 19.  Common  redemption  judgment.  20.  Bedemption  after  tender — 
payment  into  Court— costs,  charges,  and  expenses.  21.  Bedemption — 
chattels.  22.  Bedemption  action — ^tender  declared  to  be  imconditional. 
23.  Bedemption  since  the  Conveyancing  Act,  s.  17 — freeholds  and  copy- 
holds separately  mortgaged — costs.  24.  Appointment  of  person  to  con- 
vey mortgaged  property  for  the  estate  of  a  person  who  cannot  be  found 

1593—1597 

Notes: — ^Big^t  of  redemption — Clandestine  mortgages — Parties  to  fore- 
closure and  redemption  actions — Bepresentative  parties — Persons  entitled 
to  redeem — ^Beconveyance — Foreclosure  and  redemption  of  copyhold— 
Bi^ts  of  mortgagee  and  mortgagor  as  affected  by  tne  Statutes  of  Limi- 
tation— principal — ^Interest — Arrears  of  interest — statutes  of  Limitation 
— ^Title  deeds — Costs — Costs  of  reconveyance  —  Costs,  charges,  and 
expenses  properly  incurred — Costs  of  disclaiming  deft — Costs  of  assignees 
and  trustees — Coste  of  receiver    -----  1597 — 1619 

SBcnoK  n.— Aocotnrrs,  Inquibies,  Deglaeations,  and  Di&ECfnoNs  nr 
FoBSOLOSTmE  AED  Bedeuftiok  Aotionb. 

F0B3C8 : — 1.  Wilful  default— mortgagee  in  possession.  2.  Account  of  rents 
with  rests.  3.  The  like^— annual  rests.  4.  Account  of  rents— repairs 
and  lasting  improvements.  5.  Account  of  sums  laid  out  in  improve- 
ments. 6.  Account  of  insurance  premiums.  7.  Liquiries  as  to  proceeds 
of  sale  of  part  of  mortgaged  premises,  and  as  to  moneys  received  for 
insurance  of  mortgaged  premises — interest  on  amotmts  received.  8.  Sums 
laid  out  in  completing  buildings.  9.  Inquiry  in  redemption  action  as  to 
possession  by  decearod  mortgagee— occupation  rentr—over-payment — 
yoL.  n.  c 
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deft  to  deliver  possession  on  redemption.  10.  Inquiry  as  to  deteriora- 
tion of  moi*tgaged  property  in  foreclosure  action.  11.  The  like — in 
redemption  action.  12.  Land  tax  redeemed  by  mortgagee.  13.  Inquiry 
as  to  incumbrances  on  mortgaged  estate,  and  their  priorities.  14.  In- 
quiries as  to  incumbrances  and  ]>artie8  interested.  15.  Declaration  of 
nght  of  pits  in  a  foreclosure  action  to  property  fraudulently  omitted 
from  their  security,  with  inquiries.  16.  Copyholds  held  to  be  included 
in  mortgage,  though  not  distmguished  as  such.  17.  Mort^gee  selling  at 
an  unreasonably  low  price  charged  with  loss.  18.  Inquiry  as  to  sale- 
insufficient  price.  19.  Inquiry  who  entitled  to  surplus  proceeds  of 
estate  sold  to  satisfy  pit's  mortgage  debt.  20.  Inquiry  as  to  costs, 
charges,  and  expenses.  21.  Costs — allowance  of  special  items — costs  of 
attempted  sale.  22.  Mortgagor  bankrupt — value  of  security  assessed  by 
mortgagee — several  defts — one  time  to  redeem     -        Pages  1620 — 1628 

Notes  : — ^Bights  and  liabilities  of  mortgagor  in  possession — Bights  and  lia* 
bilities  of  mortgagee  in  possession — wilful  default — ^Mor^agee  exer- 
cising power  of  sale — Accounts — ^Annual  rests — Just  allowanoee 

1629—1641 

Section  in. — Successive  Redemptioxs  and  Foeeclosttkes. 

Forms: — 1.  First  mortgagee  v,  second,  and  mortgagor.  2.  Abstract  of  a 
like  judgment — first  mortgagee  in  possession  against  second,  third, 
fourth,  fifth  mortgagees,  and  mortgagor.  3.  Second  mortgagee  r.  first, 
third,  and  mort^gor — part  of  mortgaged  property  leasehold — legal 
estate  outstanding      -------  1641 — 1644 

Notes 1645,  1646 

Section  IV. — ^Enlaeginq  Time  and  Opening  Foreclosuee. 

Forms:  —  1.  Common  order,  enlarging  time  on  motion  before  default. 
2.  Where  mortgagor  failed  to  attend.  3.  Where  mortgagee  has  received 
rents.  4.  Receiver  discharged— balance  paid  to  mortgagee — time  en- 
larged— subsequent  interest.  6.  Time  to  redeem  enlarged — money  in 
the  hands  of  receiver  accounted  for  to  mortgagee— mrther  interest 
waived.  6.  Enlarging  time — discharge  of  receiver  and  payment  of  his 
balance  to  mortgagee.  7.  Enlarging  time — redemption  on  payment  of 
ascertained  amount    -------  1646—1649 

Notes  :— Enlarging  time— Opening  foreclosure  after  certificate    1649 — 1651 

Section  V.— Foreclosure  Absolute— Dismissal  of  Eedemption  Action. 

Forms  : — 1.  Final  order  for  foreclosure.  2.  Foreclosure  absolute  after  judg- 
ment for  immediate  payment.  3.  Foreclosure  absolute — ^mortgage  of  a 
term.  4.  Foreclosure  absolute — receiver.  5.  Foreclosure  absolute — 
possession.  6.  Foreclosure  absolute  at  hearing  against  defts  disclaiming 
by  counsel,  or  submitting  to  stand  foreclosed.  7.  Same,  against  second 
mortgagee  declining  to  redeem.  8.  Same,  on  payment  of  disclaiming 
deft*s  costs.  9.  Dismissal  of  redemption  action.  10.  Opening  fore- 
closure absolute.     11.  Delivery  of  possession    -        -        -    1646 — 1656 

Notes  :  —  Foreclosure  absolute  —  Possession  —  Opening  the  foreclosure 
absolute 1656—1658 

Section  VI.— Foreclosure  and  Eedemption  of  Chattels. 

(i.)  mortgages  of  stock,  &c. 

Forms: — 1.  Foreclosure  of  mortgaged  stock,  and  cash  in  Court.  2.  Stock 
mortgage — where  stock  to  be  replaced,  or  foreclosure.  3.  Foreclosure 
after  charging  order  absolute  agamst  the  deft's  interest  in  stock  held  by 
trustees.  4.  Eedemption  of  particular  portion  of  stock  on  payment  of 
share  of  debt.     5.  Mortgage  of  pension.     6.  Foreclosure  of  chattels 
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Ixrought  upon  or  added  to  the  property  after  tHe  mortgage.    7.  Bedemp- 
tion  of  goods  pledged — oyer-imyment-— assignee        -  Pages  1659 — 1662 

Notes: — ^Foreclosure  and  redemption  of  ohattels— Mortgagee  or  pledges  by 
lactois—Polioiee— Bills  of  sale^BiUs  of  Sale  Act,  1878— Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882 — Chattels  acquired  after  the  mortgage 
— Fixtures — ^Mortgages  of  ships       -----    1662—1684 

Sbctioit  TH.— Mobtgages  by  Oompanies. 

FoBM8:<— -1.  Inquiries  as  to  debentures  affecting  a  company  in  course  of 
winding  up.  2.  Account  in  debenture-holders'  action,  distinguishing 
between  different  classes.  3.  Declaration  of  charge  on  real  and  personal 
property  of  a  company  in  favour  of  debenture-holders — account — sale. 
4.  The  like — accounts,  inquiries,  and  directions — O.  xt.  1.  5.  Judg- 
ment in  debenture-holders  action  against  compan^r.  6.  Declaration  of 
debenture-holders'  charge — ^receiver  and  manaffer — inquiries — ^priority — 
realization.  7.  Declaration  of  priority  of  debenture-holders  over  the 
general  and  unsecured  creditors  of  a  company,  with  directions  for  pay- 
ment. 8.  Mortgage  of  railway — account  of  what  is  due — appointment 
ofreoeiTers.  9.  Lloyd's  bonds---declaration  of  rights  of  holder.  10.  Rail- 
way rent-charges  and  mortgage  debentures — apriorities  declared.  11.  In- 
quiries as  to  rent-charges  granted  by  a  railway  company— application 
oy  receiver  of  balances  after  payment  of  the  working  expenses  in  satis- 
faction of  the  arrears  of  rent-charges        -        -        .  1684 — 1689 

KoTBa : — ^Mortgages  by  companies — ^Debentures  and  debenture  stock 

1690—1693 

Sectiok  Vm.— Equitable  Mobtoaqes. 

FoBiffi: — 1.  Spedfio  performance  of  agreement  to  execute  a  mortgage. 
2.  Equitable  mortgage — appointment  of  receiver — accounts-— conveyance 
in  default  of  payment.  3.  Equitable  mortgage— absolute  conveyance 
free  from  all  equity  of  redemption.  4.  Another  form.  5.  The  like — 
mortgagee  in  possession — ^possession — foreclosure.  6.  Equitable  mort- 
gage of  shares  m  trading  partnership — ^foreclosure — ^redemption  or  pur- 
chase by  the  other  partners.  7.  Declaration  of  equitable  charge — sale. 
8.  Payment  by  instalments— declaration  of  char^ — transfer  of  judgment 
— ^indemnity.  9.  Equitable  mortgage  by  deposit— sale  of  sufficient  part. 
10.  Another  form.  11.  Beceiver's  balance — liberty  to  apply  as  to  funds 
in  the  action.  12.  Mortgage  of  stock  certificates  by  deposit— order  to 
transfer — sale  in  default  of  payment.  13.  Sale  at  suit  of  equitable 
mortgagee  by  deposit  of  railway  debentures.  14.  Equitable  mortgage 
of  poHcy  of  assurance  by  deposit.  15.  Equitable  mortgagor  convicted  of 
felony— sale  with  consent  of  Attorney-General  -        -     1694 — 1702 

Kotbb:— Equitable  mortgages— Bemedies  of  equitable  mortgagee  1702—1706 

Bacnoir  IX.— Lien  is  the  Natxtbe  of  an  Equitable  MoBTaAOB. 

PoBics:— 1.  lien  on  reversion— conveyance.  2.  Establishing  lien  on  rever- 
sion— ^mortgage  or  sale.  3.  Declaration  of  lien  for  expenditure  on  land 
\i^  third  parties  and  of  charee  upon  such  lien  in  favour  of  pits,  with 
rights  of  ledemption  and  foreclosure,  as  in  the  case  of  a  derivative  mort- 
gage. 4.  lien  on  policies  established  by  letter  addressed  to  the  creditor, 
and  bjr  him  delivered  to  the  insurance  office.  5.  Public  Health  Act, 
1875— improvement  expenses  declared  a  charge- account.  6.  Public 
Health  Act^  1875^<iharge  for  improvement  expenses — several  proper- 
ties    1706—1709 

NcOTB 1709—1712 

SscnOV  X. — JUDaMENTS-^JlTDOMENT  LAW  AXESDVXST  AOT 

(27  &  28  V.  0.  112). 
FOBMS: — 1.  Inquiry  as  to  lands  of  judgment  debtor  extended  under  an 
nlngit    onln  of  extended  lands  and  application  of  proceeds--27  &  28  Y* 

c2 
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c.  112,  B.  4.  2.  Inqtury  as  to  lands  delivered  in  execution  by  appoint- 
ment of  receiver — prior  and  subsequent  incumbrancers  distinRuianed — 
sale.     3.  Inquiry  as  to  lands  extended — redemption,  or  in  derault  sale. 

4.  Judgment  ci4ditor  in  possession  by  ele^t--inauiries  and  accounts. 

5.  Judgment  upon  wbich  a  writ  of  execution  baa  been  sued  out,  re- 
turned by  the  sneriff  and  duly  registered,  declared  a  charge  upon  the 
debtor's  equitable  life  interest  in  copyholds,  and  enforced  by  sale. 

6.  Judgment  enforced  by  sale,  where  creditor  vnable  to  obtain  delivery 
by  reason  of  prior  incumbrances.  7.  Judgment  enforced  by  sale. 
8.  Judgment  debt — accounts  and  inquiries— sale — application  of  pro- 
ceeds. 9.  Liberty  to  levy  execution,  notwithstanding  receiver  appointed. 
10.  Judgment  against  a  railway  co. — ^inquiries  wheSier  extended  lands 
were  surplus  lands — 27  &  28  Y.  c.  1 12,  s.  4.  11 .  Sale  and  immediate  con- 
veyance by  CO.  to  adjoining  landowner,  with  right  of  pre-emption,  after 
return  of  mquisition,  without  inquiry — 27  &  28  V.  c.  112,  s.  4 

Pages  1712—1718 

Notes  :— Judgments— Judgment  Law  Acts,  1838—1864    -        -  1719—1723 
Seotiok  XL— Chakoe  m  the  Interest  of  the  Mortgagob  or 

MORTGAQEE. 

Forms: — 1.  Equity  of  redemption  in  settlement.  2.  First  mortgagee  v. 
two  annuitants  and  mortgagor's  assign.  3.  Bedemption  by  tenant  for 
life  of  property  subject  to  charges,  and  held  by  mortgagee  in  possession 
— pit  entitled  to  a  char^  on  property  for  the  excess  of  rents  received  by 
mortgagee  beyond  his  interest,  and  for  the  amount  paid  for  redemption 
and  costs  of  suit.  4.  Kemainderman  t*.  mortgagee  and  tenant  by  cur- 
tesy, he  being  charged  with  interest.  6.  Mortgage  devised  in  trust — 
trustee  and  cb.  q.  tr,  co-pits — one  deft  dowable — apportionment  of  mort- 
gage-money. 6.  Carrying  out  equities  between  parties  entitled  to 
redeem.  7.  Accounts  after  tender  of  amount  due.  8.  Bedemption  by 
person  interested  in  part  only.  9.  Pit  first  mortgagee  of  the  entirety 
and  second  of  a  moiety.  10.  Change  of  interest  pending  action  and 
after  judgment— carrymg  on  proceedings  under  former  judgment  be- 
tween the  new  parties         ------  1723 — 1729 

Notes 1730 

Section  Xn.— Derivative  Mortoages. 

Forms  : — 1.  Derivative  mortgagee  v,  mortgagee  and  mortgagor.  2.  First 
mortgagee  v.  second  and  second's  derivative,  and  mortgagor  and  subse- 
quent incumbrancers.  3.  Mortgagor  v,  transferee  and  ms  derivative — 
costs  of  getting  possession.  4.  Mortgagor  v,  mortgagee  and  his  trustee 
in  liquidation  and  derivative  mortgagees      -        .        .  1730 — 1733 

Notes 1733, 1734 

Section  XIII.— Consolidation  of  Mortgages. 

Forms  : — 1.  Consolidation  of  mortgages  against  purchasers  of  the  equity  of 
redemption — successive  redemptions  and  foreclosures.  2.  ConsoUdation 
of  mortgages — successive  redemptions.  3.  Two  estates — Conveyancing 
Act,  1881— Apportionment  of  costs      -        -        -        -  1734 — 1736 

Notes  : — Consolidation  of  securities  ------  1737,  1738 

Section  XTV.— Marshalling  Securities. 

Forms  : — 1.  Marshalling  securities  in  favour  of  second  mortgagee  as  against 
a  surety  who,  on  payment  of  first  mortgagee's  debt,  has  had  transferred 
to  him  a  security  not  included  in  that  of  second  mortgagee.  2.  Policy- 
moneys  marshalled  in  favour  of  a  surety  from  whom  me  debt  secured 
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by  one  of  aeyeral  mortgaged  policies  has  been  reoovered.  3.  Securities 
inarahalled  in  fayour  of  persons  claiming  under  a  voluntary  settlement 
pnor  to  the  mortgage  -        -        -        -        -        -       Pages  1738—1740 

Notes 1741,1742 

SscnoN  XV. — PuioEiTY— Notice-— Tacking. 

Foiucs: — 1.  Declaration  of  priority  according  to  date.  2.  Priority  ac- 
quired by  prior  notice  declared.  3.  Priority  acquired  bv  registration. 
4.  Declaration  of  priority — subsequent  incumbrancer  without  notice  to 
retain  title-deeds.  5.  Priority  of  charge  under  settlement — sale — subse- 
quent incvunbrancer  without  notice  to  retain  the  deeds,  but  to  produce 
tnexn  for  the  purposes  of  the  sale.  6.  Declaration  of  charge— deeds  to 
be  delivered  up.  7.  Neglect  to  give  notice  to  equitable  mortgagee — 
daznages.  8.  Order  under  Land  Transfer  Act  (38  &  39  V.  c.  87)  to  alter 
register  of  title.  9.  Tacking.  10.  Satisfaction  of /t>j>e7}(2CTi4.  11.  Order 
niai  to  vacate  registration  of  lis  pendma  (30  &  31  V.  c.  47).  12.  Order  of 
course  to  vacate  registration  of  Us  pendens  (30  &  31  V.  c.  47).  13.  Land 
Charges  Begistration  and  Searches  Act,  1888  (51  &  52  V.  c.  51),  s.  14— 
orders  vacated 1742—1746 

KoTBS  : — Priority— -Notice — Shares  and  stocks  in  companies — Prioritv  as 
affected  by  registration — Lis  pendens — ^Possession  of  title-deeds — ^Tacking 

1746-1758 

Section  XVI.— Awwuitibs  aitd  Bent-chasges. 

FoiucB : — 1.  Bedemption  of  annuity.  2.  The  like.  3.  Arrears  of  freehold 
rezwt-charges  raised  by  sale.  4.  Charge  by  Indosure  Commissioners  on 
inlmeritance  of  glebe  lands  enforced  by  sale  -        -        -         1758 — 1700 

KoTSS  :— Annuities— Bent-charges 1760,  1761 


Section  XVn.— Benefit  Butldino  Societies. 

Forms: — I.  Bedemption  on  pavmentof  all  future  subscriptions  until  dis- 
solution of  society — ^probable  duration  to  be  calculated,  and  future  pa^ 
ments  to  be  treated  as  immediately  due.     2.  Profits  payable  to  wit! 


solution  of  society — ^probable  duration  to  be  calculated,  and  future  pay- 
ments to  be  treated  as  immediately  due.  2.  Profits  payable  to  witn- 
drawing  member — no  proyisiou  for  determining  the  probable  duration 


of  the  society — pit  haying  paid  the  trustees*  demands  under  protest. 
3.  Order  for  payment  of  fines  as  a  personal  debt,  and  decree  for  redemp- 
tion of  mortgage.  4.  Foreclosure  —  special  accounts.  5.  Order  to 
indorse  receipt  on  mortgage  and  to  deliyer  up  deeds      -         1762—1765 

Notes 1765—1771 

BacnoN  XVm.— Welsh  Mortoagb 1772 
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ALPHABETICAL  TABLE  OF  PBINCIPAL  SUBJECTS 
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Almtement, 

1132  (charity  legaciee),  1381—1384 
(legacies  and  annuities). 
AcoousT,  Chap.  XLIII.,  1149—1183. 
803   (dowress),    1109,    1117  ei  uq, 
(charity),   1188  ei  uq.  (creditor's 
action),    1200 — 1203    (debts   and 
priorities),  1208  (rents),  1247  (ad- 
ditional),   1277   (after    death    of 
exor),  1557  (rents,  partition),  1620 
ei  aeq.  (mortgage). 
Acknowledgment  of  debt,  1165,  1222, 

1606,  1607. 
Acknowledgment  of  deed,  790. 
Aoqniesoenoe,  972, 973, 979 — 981  (breach 

of  trost). 
Ademption,  1351,  1352  (legacy  by  ad- 
▼anoes),    1368    (specific  beqnests), 
1462  (settlement,  portions). 
AmmriBTaAXzoir,  Chap.  XUV.,  1184— 
1422. 
1005  (judgment,  effect  of),  1083— 
1104    (charities),    1191    (limited 
grant),  1235  (Jai.  bankruptcy). 
Administratiix,  792  (married  woman). 
Admission  of  assets,  1187,  1253,  1254. 
Adoption    of    proceedings,     832  —  837 

(infants). 
Adranoe,    adyanoement,    764  (married 
woman),    1265    (hotchpot),    1351, 
1352   Qegatee),   1458,   1459,    1464, 
1465  (settiement,  portions). 
AdTertisements,    1190,    1397    (exors), 

1544,  1545  (partition). 
Adyowaon,  1550,  1556  (partition). 
Affidarit,    793    (no    settiement),    1011 

(Trustee  Belief  Act). 
After-acquired  property,   1429  (settie- 
ment). 


Agent,  963  (trustee's  liability  for),  1163 
(set-off),  1167—1173  (account). 

Agreement  for  settiement,  1423—1432. 

Allotments  Extension  Act,  1103. 

Allowances,  995  (trustees*),  1159  (ac- 
count), 1214—1225  (claims  by 
creditors),  1277  (executors*),  1638 
ei  teq,  (mortgagees*). 

Annuities,  1247  (account  of),  1371—1381 
(admon),  1381  —  1384  (abatement 
and  apportionment),  1758  — 1761 
(redemption,  sale,  mortgage). 

Ante-nuptial  debts,  752,  762,  775. 

Apparent  posee-sion,  1676,  1677  (bill  of 
sale). 

Appeal,  908  [in  form  A  pauperis). 

Appointment,  1253  (will),  1465—1470 
(execution  of  power). 

Apportionment,  1085,  1130,  1147 
(charities),  1088,  1147,  1260  (costs), 
1130  (legacies),  1228  (estate  amongst 
creditors),  1289  ei  seq,  (charges), 
1381 — 1384  (legacies  and  annuities), 
1398  ei  seq.  (assets). 

Apportionment  Act,  1482. 

Appropriation  of  legacy,  1255,  1267, 
1397. 

Appropriation  of  payments,  1164. 

Assent  to  legacy,  1253,  1264. 

Assets,  1203  (legal  and  equitable),  1395 
ei  teq.  (following),  1398—1408  (mar- 
shalling). 

Assignee  of  husband,  802  ei  teq.  (wife's 
equity). 

Assignment,  932  (solr'slien),  961  (notice), 
1162  (set-off),  1337  (domicile). 

Attachment,  940  (solr). 

Attachment  of  debt,  932  (solr's  lien). 

Attesting  witness,  1363  (gift  to). 
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Attoniinent,  1630,  1672  (mortgage). 
Authority   of    Court,    trustees    acting 

under,  1007—1010. 
Authority  of  solr,  913—917. 
Avoiding  settlement,  1432 — 1435. 


Banker,  963  (trustee's  liabilitj  for), 
1711  (Uen). 

Bankers'  books,  1152. 

Bankruptcy,  762  (married  woman),  923 
(sob's  Hen),  1078  (trustee),  1235 
(admon),  1288  (transfer  of  admon 
to),  1675  (act  of,  biU  of  sale). 

Barring  dower,  809. 

Bill  of  sale,  1669—1681. 

Bills  of  Sale  Act,  1878 . .  1669  et  teg. 

Bills  of  Sale  Act,  1882. .  1677  et  teq. 

Board  of  Agriculture  Act,  1889..  1484, 
1485. 

Bonus,  1483  (capital  or  income). 

Borrowing  powers,  1691. 

Boundaries,  ascertainment  of,  1571 — 
1574. 

Breach  of  trust,  762  (married  woman), 
963  —  971  (generally),  971  —  981 
(improper  inyeetment),  982  —  989 
(wilful  default :  charging  with  in- 
terest or  profits),  989,  990  (fraudu- 
lent trustees),  1121  (charities,  re- 
moyal  of  trustees). 

Broker,  1171  (account),  1711  (lien). 

Building,  1142  (gifts  for  purposes  of). 

Building  society,  1762—1771  (mort- 
gage)- 

Businees,  1310  —  1316  (carrying  on: 
admon). 


Capital  and  income,  1410—1422,  1483. 

Capital  money,  1523—1527  (Settled 
Land  Acts). 

Carrying  on  business,  1310 — 1316  (ad- 
mon). 

Certificate,  951  (renewal  of  solr's). 

Cestui  que  Tie,  1494—1496. 

Chambers,  1053  (Trustee  Acts),  1105  et 
eeq.  (charitable  trusts),  1559  et  eeq. 
(partition). 

Change  of  interest  of  mortgagor  or 
mortgagee,  1723—1730. 


Change  of  solr,  918. 

Charging  orders,  926  etuq,  (solr's  lien). 

CharitaUe  Trustees  Incorporation  A.ot, 
1872.. 1115. 

Charitable  Trusts  Acts,  1105—1117. 

CoAxmEB,  Chap.  XUI...  1083— 1148. 

Charity  Commissioners,  1112  «/  eeq. 

Chattels,  1594,  1659  et  eeq.  (foredosiixe 
and  redemption). 

Children,  802  (equity  to  settlement), 
1Z21  et  eeq.  (inquiries,  &c.). 

Chose  in  action,  803  (wife's),  1034  et  eeq, 
(▼esting  orders),  1663,  1664  (mort- 
gage)- 

Church,  1126  et  eeq.  (bequests  for  build- 
ing, &c.). 

City  of  London  Parochial  Charities  Act, 
1883.. 1116. 

Clandestine  mortgage,  1599. 

Class  inquiries,  1321—1329. 

Classification  order,  1252,  1325. 

Clog  on  equity  of  redemption,  1598. 

Cohabitation,  815  (separation). 

Commission,  1167  ^  eeq,  (account),  1561 
et  eeq.  (partition  by  commission), 
167 let  eeq. (asoertainingboundaries) , 
1598,  1639  (mortgagee). 

Commission  to  take  eyidence,  789  (mar- 
ried woman). 

Company,  1684—1693  (mortgage  by), 
1712  (lien). 

Compound  interest,  988,  1609,  1610. 

Compromise,  834  (infant),  934  (solr's 
lien),  1006  (exors  and  trustees), 
1317  (admon). 

Conditional  gift,  1364,  1355. 

Conduct   of   action,   1190,   1278,    1279 

(admon). 
Conduct  of  sale,  1592. 

Confirmation  of  Sales  Act,  1862 . .  1470— 
1472. 

Consolidation  of  mortgages,  1734—1738. 

Constructiye  notioe,  1 749— 1751. 

Contempt,  895—900  (ward  of  Court), 
940  (solr). 

Contingent  remainder,  1354. 
Contingent  right,  1025  et  eeq.  (Trustee 

Acts). 
Contract,  1523  (Settled  Land  Acts). 
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Gootnot,  777  (husband  and  wife),  832 
dm^,  ^mfant),  1302  H  teq,  (testator 
or  intesiate). 

Oankibiitkm  hj  legatees,  1368  it  m^., 

Goninl  of  Court  over  solzs,  940—946. 

OoBTBnian,  869  (infant's  estate),  971  et 
uq.  (duty  of  tnistees),  1306—1309 
(bj  will  or  contract),  1417—1420 
(tenant  for  life  and  remainderman). 

CSoiiTej,  person  appointed  to,  1049, 1060. 

OonTeyancing  Act,  1881.  .769  (remoYal 
of  roBtrauit  on  anticipation),  857, 
868  (maintenanoe  of  infant),  871 
(moome  during  minoritj) ,  10 1 8  «<  teq, 
(appointment  of  tnistees),  1043,1601 
(trust  and  mortgage  estates),  1208 
(sale  of  real  estate),  1559  (acknow- 
ledgment as  to  title  deeds),  1689, 
1691  (sale  of  mortgaged  property), 
1611  (tiUe  deeds),  1638  (insurance). 

OniTeTancing  Act,  1882.  .918. 

Oqpyholds,  1030,  1031,  1062  (vesting 
orders),  1088  (charity ;  enfranchise- 
ment), 1487, 1488  (settlement),  1660 
(psrtition),  1678,  1596,  1604,  1606, 
1626,  1716  (mortgage,  foredosnze, 
zedemption). 

Goipas,  1379  (diarge  of  annuity),  1418 
—1422  (income;  tenant  for  life), 
1483  (income ;  settlement). 

Costs, 

aoooont,  further  consideration.  .1 180 

sdmon  action 1265—1272 

assets  deficient 1233 

charities.  Crown..  1088, 1103, 1104, 
1147 

oondnot  of  action • .  1279 

oreditors' action   ••»... .1213 

dower 808 

infant 867 

hmatic  trustee  or  mortgagee  . .  1047 

mamed  woman •  764 

mortgagees    1613—1619 

neztfriend    .826 

partition 1668 

protection  of  land •  ....1630 

reconTeyanoe     • 1616 

rectification  of  settlement  ....  1442 

Settled  Land  Acts    1606 

tnrtees « %^\et9eq. 

Trustee  Belief  AiBtB 1016 

vwtiiig orders   •• 1066 


Costs,  charges,  and  expenses,  990—998 
(trustee),  1616,  1617,  1627  (mort- 
gage)- 

Co-trustees,  963. 

County  Courts,  789  (marzied  woman), 
1016  (Trustee  Belief  Acts). 

County  Palatine  Court,  1050,  1061. 

Cranworth's  (Lord)  Act,  1021. 

Credit  of  husband,  wife^s  authority  to 
pledge,  779. 

Creditor's  action,  1184—1208  (original 
judgment),  1209—1214  (action  by 
mortgagee),  1214—1226  (allowance 
and  disallowance  of  claims),  1226— 
1236  (further  consideration). 

Crown,  1384—1388  (Upse),  1685,  1686 
(foreclosure),  1602  (redemption). 

Cumulative  legacies,  1361. 

Curtesy,  764,  1603. 

Custody  of  infant,  877—890. 

Customs  and  Liland  Berenue  Acts,  1881, 
1889..  1194,  1196. 

Cy-prte,  1090—1092,  1126. 


Day  to  show  cause,  830—882. 

Dealings  between  solr  and  client,  937 — 
940. 

Debentures,  1684  it  uq. 

Debenture  stock,  1691  eitiq. 

Debtors  Act,  944  (sohv). 

Debts,  1200—1206,  1214—1226  (credi- 
tor's action),  1232  (payment),  1369 
(application  of  specific  bequests), 
1406  (order  of  application  of  assets). 

Default  by  married  woman,  763. 

Defective  assurance,  1687  (mortgage). 

Defective   execution   of  power,    1466, 

1466,  1469,  1470,  1687. 
Demonstrative  legacy,  1364  it  $0q. 

Deposit,  1692  (sale  on  mortgagee's  ac- 
tion). 

Derivative  mortgage,  1730—1734. 

Devise,  1344  et  $eq.  (g^eral). 

Devisee,  1288  (retainer  by),  1296  (in- 
cumbrances by) ,  1 297  (sale  by) ,  1 299, 
1300  (redemption  in  admon  action). 

Desertion  of  wife,  791. 

Directors,  969  (liability  as  trustees). 
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Diaclfttmer,  997  (Inutee),    1617,    1618 

(mortgagee). 
BiBentafling  deed,  1496—1500. 
Bispanpermg,  909. 
DiTOtoe,  816—818. 
I>oei]iiieniB,  919 — 925  (adhr's  lien  on). 
Domidle,  1329—1339. 
Donatio  moortaa  cttnall,  1365,  1370. 
Dower,  806—810,  1300—1302. 
Dowreas,  1602  (redemption  by). 

Eodedastical  leases,  1489—1491,  1494. 
Ecclesiastical  property,  1665  (mortgage). 
Education  of  infant,  848  ei  $eq. 
Election,    763  (married   woman),   810, 

1301,     1302    (dower),     1339—1344 

(win,  as  to  takingunder  or  against). 
El^t,  1712. 

Endowed  schools,  1096—1098. 
Enfranchisement,  1492  (settlement). 
Enlarging  time  and  opening  forecloenre, 

1646—1651. 
Eqnitable  assets,  1203,  1398,  1404  ^m^. 
Equitable  assignment,  1709. 
Eqnitable  mortgage,  1694—1706. 
Eqnitable  set-off,  1162. 
Eqnity  to  settlement,  793—805. 
Eyidenoe,   1055,    1080  (Trastee   Acts), 

1156  (account),  1325  (dedaiations 

of  testator). 
Execution  against  married  woman,  754. 
Execution  creditor,  1675  (bill  of  sale), 

1712  etteq.  (judgments;  Judgments 

Acts). 
Executor, 

1204  (prefeienoe  by),  1223—1225 
(Statutes  of  Limitation),  1272— 
1279  (special  judgments  against), 
1278  {de  ton  tort),  1285  (retamer 
of  debt),  1285—1288,  1353  (be- 
quest to),  1389  (set-off  by). 
Executory  settlements,  1442—1454. 
Executory  trust,    1363    (admon),    1442 

—1454  (settlement). 
Executrix,  764  (married  woman). 
Exempted  charities,  1113. 
Exoneration  of  personal  estate,  1288 — 

1299. 
Extinguishment  of  power,  1467. 


Factors,    1665    et   teq.    (mortgageB    or 

pledges  by). 
Family  arrangement,  1431. 
Father's  abiUty  to  maintain  infimt  ohild, 

853. 

Felony,  1579,  1702  (lorecaoenre). 

Fines  and  BeooTeries  Act^  1496 — 150O. 

Firm,  945  (solr's  liabiHty). 

Fixtures,  1682,  1683  (mortgage). 

Following  assets,  1895  et  uq. 

Following  tnist  funds,  965,  966,  1164. 

Foredosure,  1575—1619. 

828^^9.  (infant),  1641—1646  (suc- 
oeaaiYe  redemptions  and  fore- 
closures). 

Foreclosure  absolute,  1651—1658. 

Foreign  guardian,  845. 

Forfeiture,  808  (dower),  1479  (life 
estate). 

Fraud,  1155  (account),  1222  (Statute  of 
Limitations),  1466—1468  (execution 
of  power). 

Fraudulent  trustees,  989,  990. 

Friendly  societies,  1024. 

Further  consideration,  1180 — 1183  (ac- 
count), 1225—1236  (creditor's  ac- 
tion), 1267—1272,  1666,  1669  (par- 
tition). 

Gkunishee  order,  932  (solr's  lien). 
General  devises  and  bequests,   1344 — 

1366. 
Gift,  938  (solr  and  client). 
Guardian  ad  litem,  826. 
Guardianship  of  infant,  837—848,  867, 

868. 
Guardianship  of  Infants  Act,   1886., 

847,  880,  885. 

Habeas  corpus,  886,  890. 

Heir,  1200  (establishing  will  against), 
1288  (retainer  by),  1602  (redemp- 
tion by). 

Heirlooms, 

863  (replacing),  1362,  1363,  1370 
(admon),  1446,  1451  (settlement), 
1520,  1522  (Settied  Land  Acts). 

Hotchpot,  1259,  1265,  1459,  1463. 

Husband,  755  (action  against),  779 
(wife's  authority  to  pledge  credit). 
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Husband  and  wife,  755  (qneaiionfl 
between),  777  (oontncts  between), 
778  (mortgage  by),  783—798  (pay- 
ment of  money),  1887  (domicile). 

Lnprorement  GxpenaeB,  1708, 1709, 1712 
(Men). 

Improfement  of  Land  Aots,  1484,  1485. 
LnpforementB,  1309  (admon),  1480, 1481 
(settlement),    1527—1530    (Settled 
Land  Acts),  1640  (by  mortgagee). 
Ineloeore  Acts,  1570  (partition  under). 
Ineome,   1418—1422,   1483  (tenant  for 

life  ffn<^  Ti^«iif^.mflArinan )  > 
Income  tax,  1378  (annnitiea). 
Incombrance,  see  Mobzoi.ox. 
Indemnity,  993  (trostees'),  1173  (agent), 

1280—1285  (exor  or  admor). 
Ihpabt,  Chap.  XXXVm.,  820—907. 
882  (wife),  l^2b  et  seq,,  1048,  1051 
(Testing  arders),  1337  (domicile), 
1343  (election),  1509  (Settled  Land 
Acts),  1542, 1553, 1559  (partition), 
1580,  1592  (foreclosure). 
Infants'  Cnstody  Act,  1873 . .  885. 
Infants'  Belief  Act,  835. 
Infants'  Settlement  Act,  902. 
InsolTent  estate,  1233. 
Liqtection  of  doomnents,  923  (sob's  lien). 
LuoTBDoe,  1638,  1639  (mortgaged  pro- 
perty), and  see  Polioy. 
Interest,   987,  989   (charging  with,  or 
profits),  987,  1180  (rate  of),   1180 
—1183   (acoonnt),    1205   (debts  in 
creditor's  action),  1232  (snbseqnent), 
1265  (legacy),  1378  (arrears  of  an- 
nuities), 1607—1611  (mortgage). 
LiTentory,  1362,  1475. 
Inrestment,  971 — 981  (improper,by  trus- 
tee), 999—1007  (powers  of  trustees), 
1449,   1453,    1454    (in  land),  1623, 
1524,    1526,    1527    (Settled   Land 
Acts). 

Jointare,  810—812. 

Judgment   creditor,    1600    (foreclosure 

action),  1603,  1714  (redemption). 
Judgment  Law  Ainendment  Act,  1712 

—1723. 
Judgments,  1712—1723  (mortgage). 
Judicial  opinion,  1007  et  wq.  (tmsteeti). 


Judicial  separation,  816—818. 

Jurisdiction,  860 — 877  (infant's  pro- 
perty), 942—946  (sohv),  1089  ^^m^., 
1112  (charities),  1337—1339  (domi- 
cile), 1440  (rectification  of  settle- 
ment). 

Jurisdiction,  persons  out  of,  1048,  1051 
(trustee:  Trustee  Acts). 

Laches,  940  (solr  and  client). 
Lapse,  1369. 

Lapsing  to  Crown,  1384 — 1387. 
Lease,    873 — 877    (infant's    property), 
1117  €t  aeq.  (charity  lands),  1309 
(admon),  1480  (tenant  for  life),  1485 
—1494  (renewal),  1514-1519  (Set- 
tled Land  Acts),    1631,    1632   (by 
mortgagor). 
Leaseholds,  1550  (partition). 
Legacy, 

1124  et  teq,  (charitable),  1252 
(account  of  legacies),  1255  (ap- 
propriation), 1256  (Statutes  of 
Limitation),  1264  (interest),  1344 
—  1356  (general),  1357  —  1371 
(spedfio  and  demonstratiye),  1381 
— 1884  (abatement  and  appor- 
tionment). 
Legacy   duty,    1098    (charities),    1377 

(annuities). 
Lex  Loci,  1329—1339. 
Liability  of  testator  or  intestate,  1280— 

1285. 
Lien  in  nature  of  equitable  mortgage, 

1706—1712. 
Lien  of  soUoitor,  019—935. 
Limitations,  Statutes  of, 

808  (dow^),  940  (solr  and  client), 
980  (breach  of  trust),  1165  (ac- 
count), 1220 — 1225  (debts,  credi- 
tor's action),  1256  (legacy),  1378 
(annuity),  1606—1607  (mortgage), 
1610,  1611  (arrears  of  interest). 
Limited  Owners'  Besidenoes  Acts,  1484, 

1485. 
Lis  pendens,  1745,  1746,  1754. 
Lloyd's  bonds,  1688,  1698. 
Locke  King's  Acts,  1294—1296. 
Lunatic,  872  (dealing  with  property), 
910—912  (pauper),  1045  (trustee  or 
mortgagee),     1509    (Settied   Land 
Acts). 
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Maintenance  of  infant,  848— S58. 
Hanagement,  860^871   (infant's   pro- 
perty), 999—1007  (trustoes'  powers). 
Manager,  1686  (mortgage). 
Manor,  1550  (partition). 
Mansion-lionfie,     1519—1521     (Settled 

Land  Acts). 
Marriage  Acts,  904. 
Marriage  articles,  1440,  1442  et  teq. 
Marriage  of  infant,  891—907. 
Mabsied  WoxAir,  Chap.  XXXVII. ,  749 
—819. 
969    (trustee),    981  (acquiescence), 
1045    (trustee),   1337   (domicile), 
1343  (election). 
Married  Women's  Property  Acts,  1870, 

1874..  770— 773. 
Married  Women's  Property  Act,  1882. . 
749—756     (procedure),      77^-777 
(separate  property),  782  (wiU). 
Marshalling,  1146, 1147  (charities),  1398 
—1408  (assets),  1738—1742  (securi- 
ties). 
Minouls,  1470 — 1472  (sale  apart  from 
surface),   1476,  1479,   1480  (tenant 
for  life  and  remainderman),  1641 
(mortgagee). 
Misrepresentation,  761  (married  woman). 
Mixed  fund,  1268  (costs  of  admon  ac- 
tion). 
MoBTOAQB,  Chap.  XLVII.,  1575—1772. 
778  (husband  and  wife),  945  (solr- 
mortgag^),  1025  et  aeq,  (Testing 
orders),  1207  (mortgagee  consent- 
ing to  sale),  1209— 1214  (creditor's 
action  by  mortgagee),  1230,  1231 
(for  payment  of  debts),   1289 — 
1299  (exoneration  and  incidence 
in  admon),  1368  (specific  gifts), 
1478  (settlement,  rebuilding). 
Mortgage  Debenture  Acts,  1693. 

Mortgagee, 

1580,  1620,  1632  st  teq,  (in  posses- 
sion). 

Mortgager, 

1629—1632  (in  possession). 

Mortmain  Acts,  1124—1148. 

Mortmain  and   Charitable  Uses  Acts, 
1888,  1891..  1136,  1137,  1145. 

Municipal     Corporations    Acts,     1102 
(charities). 


Name  and  arms  clause,  1452. 

National  Debt  ConreiBbn  Act,  1001. 

Nationality,  1334. 

Necessaries,  779  (wife),  835  (infant). 

Negligence,  944  (solr). 

New  trustees,  1017—1024  (appointment 

of,  in  action  or  out  of  Court),  1070 — 

1082  (under  Trustee  Acts). 
Next  friend,  751  (married  woman),  823 

—826  (infant). 
Next  of  kin,  1321  et  aeq,,  1327  et  teq. 
Non  compos,  792  (husband  or  wife),  821 

(guardian),  855  (maintenance),  1063 

et  teq.  (Trustee  Acts). 
Non-oonrersion,  978  (breach  of  trust). 
Notice,  961  (assignment,  trustees),  1664 

(assignment  of  chose  in  action),  1742 

— 1754  (mortgage,  priority). 
Number  of  trustees,  1079. 


Occupation,  1309  (admon). 
Occupation  rent,  1557, 1621, 1639,  1640. 
Official   trustees   of   charity  property^ 
1105  etteq. 

Opening  foreclosure,  1650,  1651,  1655, 
1658. 

Orders  haying  effect  of  judgments,  1719, 
1720. 

Originating    summons,    1248   (admon), 
1577,  1582  (foreclosure). 

Outstanding  estate,  1316—1321  (admon). 

Outstanding  funds,  960  (trustees). 

Oyer  payment,  1422,  1614,  1623,  1662. 


Parties,  970  (action  as  to  trust  fund), 
1196  et  teq.  (creditor's  action),  1250 
—1252  (admon  action),  1252,  1325 
et  teq.  (classification  and  representa- 
tion), 1555—1557  (partition),  1599 
et  teq.  (foreclosure  and  redemption), 
1723  —  1730  (change  of  interest, 
mortgage). 

Paetition,  Chap.  XLVI.,  1535—1574. 
1061  et  aeq.  (Trustee  Acts). 

Partition  Acts,  1868,  1876..  1552. 

Paitpbbs  Aiii)  Paufsb  Lttnatigs,  Chap. 
XXXIX.,  908—912. 
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Pajrment  into  Court,  962,  977  (irusteeB), 
1011—1013  (Trofitee  BeHef  Act), 
1153  (aoooimt),  1261,  1262  (admon 
action). 

BByment  out  of  Gonrt,  lOlS  — 1015 
(Trustee  Bdief  Act),  1262—1264 
(admon  action),  1390 — 1392  (Booiiiity 
to  refund). 

Fajment  to  hnaband,  wife,  or  trustees, 
783—793. 

Penons,  inqoixies  as  to,  1321—1329. 

Poliey  of  aasuranoe,  770  $t  »eq.,  775 
(manied  women),  1668, 1669  (mort- 
gage)- 

PortioiiB,  1456—1465. 

Ponessian,  1582, 1657, 1658  (foredosore), 
1620,  1632  et  uq.  (mortgagee). 

Power,  1253  (will  in  execution  of),  1465 
— 1470  (execution  of),  1635,  1636 
(sale  \xj  mortgagee). 

Preference  hj  exor,  1204. 

Presumption  of  death,  1391,  1392. 

Prineipal  and  agent.    See  Agent. 

Priority,  1615  (costs),  1686,  1687,  1691, 
1692  (debenture  holders),  1722  (judg^ 
ment  creditors),  1742 — 1758  (mort- 
gages). 

Piohate  and  confirmation,  1192—1196, 
1336  (domidle). 

Probate  duty,  1193—1195,  1228. 

Pkoduction  of  documents,  923  (solr^s 
Hen). 

Proof  of  debts,  1214—1225  (creditor's 
action). 

Property  recorered  or  pfreserred,  solr's 
lien  on,  925 — 935. 

Purchase,  938  (sdlr  and  client). 


Bailway  contractor,  1150  (account). 

Batificatian,  836  (infant). 

Beal  estate,  1199  (creditor's  judgment 
against),  1206  et  tq.  (sale  in  cro- 
ditor's  action),  1249  (admon  of). 

Beal  Estates  Charges  Acts,  1294—1296. 

Becdpts,  1007  (trustees'). 

BeoeiTer,  844  (infant),  1619  (costs),  1647 
et  «y.,  1687,  1705  (mortgage). 


BeoQDTenion,  1307 — 1809. 

BeconTeyance,  1604,  1616. 

Becouping,  1409,  1410,  1422. 

Beotiflcation,  1436—1442  (settlement). 

Bedemption,  1299  (deTisee:  admon  ac- 
tion), 1593—1619  (mortgage),  1641 
— 1646  (suocessiye  redemptions  and 
foreolosures),  1657  (dismissal  of  ac- 
tion). 

Befunding,  1393—1398,  1422. 

Begistration,  1752—1754  (priority  of 
charge). 

Begistration  of  judgments,  1720,  1721. 

Belease,  1284  (trustee),  1469  (power). 

Beligious  education  of  infant,  881,  886 
—888. 

Bemoteness,  1355,  1356. 

Bemoval  of  next  friend,  825,  826. 

Bemoral  of  trustee,  1023,  1078,  1105, 
1121,  1122. 

Benewal  of  leases,  1485—1494  (settie- 
ment). 

Bent-charges,  1371—1381  (admon),  1550 
(partition),  1689, 1758 — 1761  (mort- 

Bents,  1208,  1557  (account). 
Bepairs,  1475,  1478,  1480,  1481  (settie- 
ment),  1640  (mortgagee). 

Bepresentation,  1191  (admon),  1252, 
1325  (numerous  parties),  1600  ^tM^. 
(foredosure). 

Bepresentative,  1272—1278  (special 
judgments  against),  1603  (redemp- 
tion by). ^ 

Bequest  for  sale,  1553  (partition). 

Besidenoe  of  infant  abroad,  888. 

Besidue,  1366  (residuary  gift),  1420 
(corpus  and  income). 

Bestitution  of  conjugal  rights,  819. 

Bestraint  on  anticipation,  764—771. 
776   (Married   Women's   Property 
Act). 
Bests,  1637,  1638  (annual). 

Betainer,  915  (solr),  1285—1288  (debt  of 

exor). 
Beversionary   property,     789    (married 

woman). 
Bolls,  striking  sobr  off,  946—962. 
Bomilly's  Act,  1098. 
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Sale, 

868  (infant's  property),  938  (solr 
anddient),  1007(trQBteee),  1206— 
1208  (realty,  of,  in  creditor's  ac- 
tion), 1297 — 1299  (exorordeyiaee, 
by),  1302—1309  (testator  or  in- 
testate, by),  1380  (annuity),  1502 
(SetUed  Estates  Act),  1519—1523 
(Settled  Land  Acts),  1533—1558 
(Partition  Acts),  1555,  1590, 1591 
(out  of  Court),  1587—1593  (mort- 
gagee's action),  1598,  1599,  1626, 
1635,  1636,  1640  (by  mortgagee). 

Salvage,  1169  (account). 

Satisfaction,  1351,  1352  (legacy),  146S 
(portions). 

Sayings  of  married  woman,  763. 

Scheme  for  charity,  1087  et  aeq.,  1094 — 
1096,  1126,  1127. 

Schools,  1096  (schemes),  1096—1098  (en- 
dowed). 

Secret  profit  by  agent,  1173. 

Security  to  refund,  1390—1392. 

Separate  estate  of  mairied  woman,  756 

—783. 
Separate  examination  of  married  woman, 

787. 
Separate  use,  trust  for,  759,  1451. 
Separation  and  divorce,  812 — 819. 
Separation  deed,  813—816. 
Sequestrator,  1603  (redemption  by). 
Serjeant-at-arms,  889. 
Service,  1054  (Trustee  Acts). 
Set-off,    933    (fiok's   Uen),   1159—1164 

(account),    1388—1390    (debt    and 

legacy). 

Setting  aside,  935 — 940  (securities,  &c. 
obtained  from  client),  1432—1435 
(settlement). 
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JUDGMENTS  AND  ORDEES. 


CHAPTER  XXXVn. 

MARRIED  WOMEN* 


Sbction  I. — ^Marbisd  Woman  Plaintiff  or  Defendant. 

1.  Judgment  against  a  Married  Woman. 

Thb  Deft  B.  [the  married  woman"],  not  haTing  &o.y  It  is  adjudged 
that  the  Pit  do  recover  against  the  Deft  B.  £ —  and  costs,  to  be  taxed, 
such  sum  and  costs  to  be  payable  out  of  her  separate  property,  as 
hereinafter  mentioned,  and  not  otherwise.  And  Let  execution  hereon 
against  the  Deft  B.  be  limited  to  her  separate  property  not  subject 
to  any  restraint  against  anticipation,  imless  by  yirtue  of  sect.  19  of 
the  Married  Women's  Property  Act,  1882,  such  property  shall  be 
liable  to  execution  notwithstanding  such  restraint. — Scott  v.  Morley, 
C.  A.,  20  Q.  B.  Diy.  120. 

2.  Judgment  against  Woman  married  after  1870,  and  be/ore  1883,  in 
respect  of  an  Ante-nuptial  Debt — Married  Wbmen^s  Property 
Act,  1870  (33  Sf  34  F.  c.  93),  s.  12. 

It  is  adjudged  that  the  Pit  do  recover  the  sum  of  £ —  and  costs,  to 
be  taxed,  against  the  Deft  [the  married  woman],  such  sum  and  costs  to 
be  payable  out  of  her  separate  property,  whether  subject  to  any  restric- 
tion against  anticipation  or  not,  and  not  otherwise. — Axford  v.  Reid, 
C.  A,  22  Q.  B.  Div.  548,  at  p.  553. 

NOTES. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75),  s.  1, 
sab-s.  (2),  "  a  married  woman  shall  be  capable  of  entering  into  and  render-*. 
vol..  n.  3  0 
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ing  herself  liable  in  respeot  of  and  to  the  extent  of  her  separate  propertr  on. 
any  contract,  and  of  siune  and  being  sued,  in  contract  or  in  tort,  or  other- 
wise, in  all  respects  as  if  sne  were  a  feme  9oU^  and  her  hosband  need  not  be 
joined  with  her  as  Pit  or  Deft,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her ;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall  be  her  semuute  pro- 
perty ;  and  any  damages  or  costs  recovered  against  her  in  any  sucn  action  or 
proceeding  shall  be  pa^ble  out  of  her  separate  property,  and  not  otherwiee." 

By  0.  zvi.  16,  married  women  may  sue  and  be  sued,  as  provided  by  the 
Married  Women's  Property  Act,  1S82. 

Under  0.  ZYU.  1,  a  cause  or  matter  shall  not  become  abated  by  the 
marriage,  &c.  of  any  of  the  parties  if  the  cause  of  action  survive  or  oon- 
tinue.  By  r.  2,  in  case  of  the  marriage,  &c.  of  any  party  to  a  cause 
or  matter,  the  Court  or  a  Jud^  niay,  if  it  be  deemed  necessary  for  the 
complete  settlement  of  all  questions  involved  in  the  action,  order  that  the 
husband,  &c.  be  made  a  party  or  be  served  with  notice  in  manner  therein- 
after prescribed ;  and  r.  4  provides  that  where  by  reason  of  marriage,  &c. 
occurring  after  the  commencement  of  a  cause  or  matter,  and  causing  a 
change  or  transmission  of  interest  or  liability,  it  becomes  necessary  or 
desirable  that  any  person  not  already  a  partr  should  be  mtfde  a  party,  an 
order  that  the  proceedings  shall  be  carried  on  between  the  continuing  parties 
and  such  new  parties  may  be  obtained  ex  parte  on  application  to  the  Court  or 
Judge. 

An  application  under  these  rules  need  not  be  made  in  Court,  but  an  order 
may  be  obtained  as  of  course :  Roffey  v.  Miller ,  24  W.  B.  109 ;  Darcy  v. 
WhiUaker,  33  L.  T.  N.S.  778;  24  WT  B.  244 ;  tup.  VoL  I.  p.  105. 

MAKTirRD  WOMAK  PLADTriFF. 

By  the  Married  Women's  Property  Act,  1882,  s.  12,  *'  every  woman, 
whether  married  before  or  after  this  Act,  shall  have  in  her  own  name 
against  all  persons  whomsoever,  including  her  husband,  the  same  civil 
remedies ....  for  the  protoction  and  security  of  her  own  separate  propertv,  as 
if  such  property  belonged  to  her  as  a  feme  sole ;  but,  except  as  aforesaid,  no 
husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort." 

A  married  woman  may  sue  without  her  husband  in  respect  of  a  tort 
committed  before  the  Act,  and  damages  recovered  by  her  so  suing  belong  to 
her  as  her  separate  property  under  s.  1,  sub-s.  2:  Weldon  v.  frinsloWy  13 
Q.  B.  Div.  784  ;  Weldon  v.  Be  Bathe,  14  Q.  B.  Div.  339;  James  v.  Barraud, 
49  L.  T.  N.S.  300;  and,  semble,  that  sub-section,  notwithstanding  the  use 
of  the  words  *'such  action,"  is  not  necessarily  confined  to  actions  by  the 
wife  solely,  but  will  apply  though  the  husband  ia  joined :  Beasley  v.  Booney 
(1891),  1  Q.  B.  509;  but  see  Weldon  v.  Winslow,  13  Q.  B.  Div.  784,  788. 

Where  a  married  woman,  suing  under  the  Act  of  1882,  is  ordered  to  ]^y 
costs,  separate  property,  bound  by  a  restraint  on  anticipation  when  the  action 
was  commenced,  but  becoming  free  before  the  order  is  made,  can  be  made 
available  to  answer  the  costs:  Cox  v.  Bennett,  (1891)  1  Ch.  (C.  A.)  617 ;  Be 
Andrews,  Edwards  v.  Dewar,  30  Ch.  D.  159 ;  sectis,  wnere  she  sues  by  a  next 
friend:  Be  Glanvill,  Ellis  v.  Johnson,  31  Ch.  Div.  532. 

Where  a  married  woman  sues  alone  under  the  Act,  it  must  appear  on  the 
face  of  the  writ  that  she  is  suing  in  respect  of  her  separate  estate :  see 
P.  M.  E.  5. 

Where  two  married  women  presented  a  petition  for  appointment  of  new 
trustees,  the  husbands  being  joined  as  co-petitioners,  the  petition  was 
amended  by  striking  out  the  names  of  the  husbands :  Be  Outwin,  27  SoL  Jo. 
276. 

A  female  Pit  should  be  described  in  the  writ  as  "  spinster,"  "  widow,"  or 
'* married  woman;"  and  so  in  an  originating  summons:  Be  Poinons,  Stitton 
V.  Martin,  W.  N.  (91)  139. 

As  to  the  right  of  a  married  woman  to  sue  in  respect  of  her  interest  in  a 
partnership  of  which  she  is  a  member,  see  Eddowes  v.  Argentine  Loan  Co,,  62 
L.  T.  N.S.  603 ;  63  L.  T.  N.S.  364. 

The  sole  undertaking  of  a  married  woman  as  to  damages  is  sufficient  where 
she  as  sole  Pit  is  entitled  to  an  injunction :  Re  Prynne,  53  L.  T.  N.S.  465; 
W.  N.  (85)  144. 
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A  manied  woman  was  held  to  become  ''discoyert"  witiiin  the  Statute  of 
limitations  (21  Jac  1,  c.  16),  s.  7,  at  the  date  of  the  Married  Women's 
I^perty  Act,  1882,  so  that  time  ran  against  her  as  from  that  date :  Lowe  v. 
Fox,  15  a  B.  Div.  667  ;   Weldan  t.  Need,  51  L.  T.  N.S.  289 ;  32  W.  R  828. 

A  iDanied  woman  suing  alone  cannot  be  required  to  give  security  for  costs 

though  she  has  no  separate  property  ayailable  for  execution :  Re  Isaac, 

.^«»6  T./.,  30  Ch.  D.  418 ;  12  App.  Ca.  206 ;  ThrdfaXl  v.  WiUon,  8  P.  D.  18 ; 

•ecw,  where  she  is  appealuif  wiUiout  a  next  friend:  Whittaker  t.  Kershaw, 

44  CL  Div,  296;  or  if  she  chooses  to  sue  by  a  next  friend,  because  then  he 

A/<7/ze  is  liable  to  the  Deft  for  costs:  Be  Thompson,  Stevens  y.  T,,  38  Oh.  Div. 

317. 

An  application  by  a  husband  against  his  wife  for  damages  under  an 
Tindertaimig  given  by  her  on  an  injunction  subsequently  dissofyed,  is  not  in 
the  nature  of  an  action  of  tort  within  sect.  12  :  HunJt  v.  H.,  W.  N.  (86)  243. 

MoDOT^  recovered  by  a  married  woman  in  an  action  under  the  Act  can  be 
attached  to  answer  a  judgment  against  her :  Holtby  v.  Hodgson,  24  Q.  B.  Div. 
103 ;  but  money  awarded  as  damages  to  the  wife  in  an  action  by  her  and  her 
husband  in  respect  of  personal  injuries  to  her  cannot  be  attached  in  the 
hands  of  their  solr  to  answer  a  judgment  debt  of  the  husband :  Beasley  y. 
Booney,  (1891)  1  Q.  B.  509. 

Next  friend. — ^The  effect  of  the  recent  Act  and  O.  xyi.  16,  is  to  render  the 
former  practice,  under  which  a  married  woman  sued  as  Pit  by  a  next  friend 
(as  to  which  see  Seton,  4th  ed.  pp.  657  ei  seq,),  in  most  cases  obsolete ;.  but 
QUiBre  whether  she  should  not  in  some  cases  still  sue  by  a  next  friend : 
Be  Jordan,  Kino  v.  Picard,  W.  N.  (86)  6. 

An  action  by  a  married  woman  suing  by  a  next  friend  will  be  dismissed 
with  costs  if  the  next  friend  does  not,  when  challenged,  produce  his  authority 
to  commence  the  action :  SchjoU  v.  8.,  19  Ch.  Div.  94. 

As  sect  1,  sub-sect.  2,  is  limited  to  actions  relating  to  the  married  woman 
personally,  it  does  not  remove  her  incapacity  to  act  as  next  friend  or  g^uardian 
ad  liiem :  Be  Duke  of  Somerset,  Thynne  y.  St.  Maur,  34  Ch.  D.  465. 

Where  a  married  woman  sued  by  a  next  friend,  and  the  action  was  dis- 
nussed  because  he  made  default  in  giving  security  for  costs,  a  second  action 
by  another  next  friend  against  the  same  Defts  for  the  same  objects  was 
stayed  until  their  taxed  costs  of  the  first  action  were  paid :  Be  Payne,  Bandle 
V.  hiyne,  23  Ch.  Div.  288 ;  and  it  is  the  duty  of  a  married  woman  to  select  a 
next  friend  who  is  able  to  pay  costs,  if  necessary :  S.  C. 

The  Court  has  now  judicial  discretion  to  direct  a  next  friend  to  give 
security  for  costs  at  any  time :  Mariano  v.  Mann,  14  Ch.  Div.  419. 

Under  Married  Women^s  Property  Act,  1870.— By  the  Married  Women's 
Property  Act,  1870,  s.  11  (re-enacted  in  substance  by  sects.  1  and  5  of  the 
Act  of  1882),  a  married  woman  might  maintain  an  action  in  her  own  name 
for  the  recovery  of  any  wages,  earnings,  money,  and  property,  by  that 
Act  declared  to  be  her  separate  property,  or  of  any  property  belonging 
to  her  before  marriage  and  which  her  husband  should,  by  writing  under 
lus  hand,  have  agreed  with  her  should  belong  to  her  after  marriage  as  her 
separate  property,  and  was  to  have  in  her  own  name  the  same  remedies 
against  all  persons  whatsoever  for  the  protection  and  security  of  such 
wages,  eaminsB,  money,  and  property,  and  of  any  chattels  or  other  property 
parchased  or  obtained  by  means  thereof  for  her  own  use,  as  if  such  wages, 
eainings,  money,  chattels,  and  property  belonged  to  her  as  an  unmarried 
woman.  Under  this  section  a  married  woman  could  maintain  an  action  in 
her  own  name  against  a  wrongdoer  for  her  expulsion  from  a  beerhouse  in 
which  she  carried  on  business  separately  from  ner  husband,  and  for  loss  of 
profits,  stock  in  trade,  and  fixtures  which  she  had  purchased  with  her 
separate  earnings :  Moore  v.  Bobinson,  48  L.  J.  Q.  B.  156. 

KARBIED  WOKAN  DEFENDAITr — ^LIABILITY  TO  BE  SUED. 

Under  Married  Women's  Property  Act,  1882.— The  liability  of  the  married 
woman,  under  sect.  1,  sub-sect.  2,  of  the  Act  of  1882,  to  be  sued  otherwise 
than  in  contract  is  general :  Whittaker  v.  Kershaw,  45  Ch.  Div.  320 ;  but  her 
liability  under  the  sub-section  to  be  sued  in  contract  depends  upon  the 
poBsession  by  her  of  separate  property,  free  from  any  restraint  on  antidpa-? 


752  Married  Women.  [cfiAP.  xxrvn. 

tion  (see  sect.  19)  at  the  time  of  entering  into  the  contract  t  Btogdon  t.  X«0» 
(1891)  1  a  B.  (0.  A.)  661 ;  Palliwr  v.  Gumey,  19  Q.  B.  D.  519;  Re  Shake- 
spear,  Deakin  v.  Lakin,  30  Ch.  D.  169;  Pelton  v.  Harritan,  (1891)  2  O.  B. 
(C.  A.)  422 ;  Braunstein  v.  Lewis,  64  L.  T.  N.S.  265. 

Therefore,  Pit  so  suing  her  must  prove  that  she  had  at  the  time  of  entering 
into  tiie  contract  free  separate  property,  as  to  which  she  midlit  reasonable  be 
deemed  to  have  contracted:  S.CC.;  Leak  v.  Driffield,  24  Q.  B.  D.  98  (not, 
e,g,,  the  clothes  of  herself  and  children,  /S.C.) ;  secus,  where  the  action  is  not 
funded  on  contract,  e.g.,  to  enforce  a  liabililr^  on  her  part  to  refund  to  or 
indemnify  exors  or  trustees :  WhiUaker  v.  Kershaw,  sup. 

And  the  statement  of  chiim  must  contain  an  allegation  that  she  has  separate 
property :  Tetley  v.  Griffith,  W.  N.  (87)  218  ;  36  W.  E.  96 ;  57  L.  T.  N.S.  673. 

As  the  Act  refers  to  future  contracts,  it  does  not  enlarge  the  liability  of 
the  married  woman  to  be  sued  in  respect  of  engagements  or  contracts  entered 
into  previously  to  the  Act :  Be  Boper,  B.  v.  Dciuxuter,  39  Oh.  D.  482,  487 ; 
Conolan  v.  Leyland,  27  Ch.  D.  632 ;  ife  March,  Mander  v.  Harris,  27  Ch.  Div- 
166 ;  Turnhdl  v.  F&rman,  16  a  B,  Div.  234. 

A  wife  is  liable  to  be  sued  by  her  husband  for  money  lent  by  him  to  her 
after  their  marriage,  or  paid  by  him  for  her  after  their  marriage  at  her 
request  made  before  or  after  the  marriaee :  BvUer  v.  B.,  16  Q.  B.  Div.  374  ; 
but  not  for  money  lent  to  her  or  paid  ior  her  before  their  marriage,  as  the 
Act  of  1882  has  not  destroyed  the  common  law  doctrine  of  unity  of  person  : 
8.  a,  14  a  B.  D.  831. 

Generally. — The  trustees  of  the  separate  property  are  not  necessary  parties : 
Pike  V.  Fitzgihhon,  17  Ch.  Div.  454 ;  Be  Peace  and  Waller,  24  Ch.  Div.  405, 407  ; 
Pieard  v.  Hint,  5  Ch.  274 ;  Davies  v.  Jenkins,  6  Ch.  D.  728 ;  Flower  v.  BvlUr^ 
15  Ch.  D.  665 ;  Durrani  y.  Bicketts,  8  Q.  B.  D.  177  ;  but  any  order  made  in 
their  absence  must  be  without  prejudice  to  any  claims  they  may  have  against 
the  trust  estate:  CoUett  v.  Dickenson,  11  Ch.  D.  687,  Form  6,  inf.  p.  758; 
Be  Peace  and  Waller,  sup. 

The  Coiirt  will  not  grant  an  injunction  to  restrain  the  married  woman  from 
dealing  with  her  separate  estate  until  the  Pit  has  established  his  right  by 
obtaining  judgment :  Bohinson  v.  Pickering,  16  Ch.  Div.  660 ;  Nat.  Prov,  Bank 
V.  Tlumas,  24  W.  B.  1013. 

It  has  now  been  decided  (notwithstanding  authority  to  the  contrary,  see 
Hodgson  v.  Williamson,  15  Cn.  D.  87 ;  Vaughan  v.  Walker,  6  Ir.  Ch.  Eep. 
471 ;  8  Ir.  Ch.  Eep.  458 ;  NorUm  v.  Turvill,  2  P.  W.  144)  that  the  defence  of 
the  Statute  of  Lmiitations  is  available  in  respect  of  a  claim  against  the 
separate  estate  of  a  married  woman :  Be  Lady  Hastings,  Hallett  v.  Hastings, 
35  Oh.  Div.  94 ;  and  see  Be  Boper,  B.  v.  Doncaster,  39  Ch.  D.  482,  489. 

A  divorced  wife  should  be  sued  in  her  maiden  name :  see  Evans  v.  Carring^ 
ton,  6  Jur.  N.S.  268 ;  7  Jur.  N.S.  197  ;  Hamer  v.  Tilsley,  8  W.  B.  20. 

Ante-nuptial  debts. — By  the  Married  Women's  Property  Act,  1882,  s.  13, 
''A  woman  after  her  marriage  shall  continue  to  be  liable  in  respect  and  to 
the  extent  of  her  separate  property  for  all  debts  contracted,  and  all  contracts 
entered  into  or  wrongs  committed  by  her  before  her  marriage,  including  any 
sums  for  which  she  may  be  liable  as  a  contributory  either  TOf ore  or  after  she 
has  been  placed  on  the  list  of  contributories,  under  and  by  virtue  of  the  Acts 
relating  to  joint-stock  cos;  and  she  may  be  sued  for  any  such  debt  and  for 
any  liability  in  damages  or  otherwise  under  any  such  contract,  or  in  respect 
of  any  such  wrong ;  and  all  sums  recovered  against  her  in  respect  thereof  or 
for  any  costs  relating  thereto  shall  be  payable  out  of  her  separate  property ; 
and  as  between  her  and  her  husband,  umess  there  be  any  contract  between 
them  to  the  contrary,  her  separate  property  shall  be  deemed  to  be  primarily 
liable  for  all  such  debts,  contracts,  or  wrongs,  and  for  all  damag^ee  or  costs 
recovered  in  respect  thereof:  Provided  always,  that  nothing.in  this  Act  shall 
operate  to  increase  or  diminish  the  liability  of  any  woman  married  before  the 
commencement  of  this  Act  for  any  such  debt,  contract,  or  wrong  as  afore- 
said, except  as  to  any  separate  property  to  which  she  may  become  entitled  by 
virtue  of  this  Act,  and  to  which  she  would  not  have  hieen  entitled  for  her 
separate  use  under  the  Acts  hereby  repealed,  or  otherwise,  if  this  Act  had 
not  passed." 

.A  judgment  debt  recovered  against  a  married  woman  during  a  former 
ooverture  is  a  debt  contracted  before  her  marriage  within  this  section :  Jay 
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T.  Bobimcn^  25  ft.  B.  Div.  467;  PtlUm  t.  Harriam,  (1891)  2  a  B.  (C.  A.) 

By  8. 15,  the  husband  and  wife  may  be  jointly  gued  for  the  ante-nuptial 
debts  or  liabilities,  but  if  it  appears  that  the  husband  is  not  liable  (as  to  wnich 
r.  t»/.  p.  776),  he  is  to  have  judgment  for  his  costs  of  defence  whatever  may 
be  the  result  of  the  action  against  the  wife ;  and  if  it  appears  that  he  is  liable 
for  the  debt  or  damages  recovered  or  any  part  thereof  the  judgment  to  the 
extent  of  tiie  amount  for  which  the  husband  is  liable  is  to  be  a  joint  judg- 
ment agiunst  the  husband  personally  and  against  the  wife  as  to  her  separate 
property ;  and  as  to  the  residue  a  separate  judgment  against  the  wife  as  to 
Ler  separate  property  only. 

Afi  to  the  habuity  of  the  separate  property  in  respect  of  ante-nuptial  debts, 
-p.  inf.  pp.  762,  776. 

JUDOMSNT  AGAINST  ICABBIED  W01L4ir. 

Farm. — ^Under  the  Act  of  1882,  judgment  against  a  married  woman, 
havine  regard  to  s.  1,  sub-s.  2,  and  s.  19,  must  expressly  state  that  execution 
is  to  be  limited  to  her  separate  property  not  subject  to  any  restraint  on 
anticipation,  unless  by  reason  of  s.  19  of  the  Act  the  property  be  liable  to 
execution  notwithstanding  such  restraint :  8ooU  v.  Morley^  20  Q.  B.  D.  120, 
132 ;  see  Form  1,  «fp.  p.  749 ;  and  see  Burnll  v.  Tanner,  13.  Q.  B.  D.  691 ; 
Hicholh  v.  Mor^n^  16  X.  E.  Ir.  409 ;  Johnstone  v.  Browne,  18  L.  B.  Ir.  428. 

Where  the  action  is  ^;rounded  on  the  contract  of  a  married  woman,  who  has 
subsequently  become  discovert,  it  would  seem  that  execution  must  be  limited 
to  such  separate  property  as  she  was  entitled  to  upon  or  immediately  before 
the  determination  of  the  coverture :  see  PeiUm  v.  Harrison,  (1891)  2  Q.  B. 
(C.  A.)  422 ;  Siogdon  v.  Lee,  (1891)  1  Q.  B.  (C.  A.)  661 ;  PallUer  v.  Qurney, 
19  Q.  B.  D.  519;  Re  Shakeepear,  Deakin  v.  Lakin,  30  Ch.  D.  169. 

As  to  the  form  of  judgment  where  the  husband  and  wife  are  jointly  sued 
for  an  ante-nuptial  debt  or  liability,  see  Married  Women's  Property  Act, 
1882,  s.  15,  «ttp. 

Where  the  judgment  is  against  a  woman  married  after  the  Act  of  1870,  and 
before  the  Act  of  1882,  in  respect  of  an  ante-nuptial  debt,  the  separate  pro- 
perty, subject  to  restraint  from  anticipation,  is  liable  equally  with  the  other 
separate  property,  and  the  form  of  judgment  should  be  varied  accordingly : 
see  Axford  v.  Reid,  22  Q.  B.  Div.  648,  653 ;  sup.  Form  2,  p.  749  (explaining 
Downs  V.  Fletcher,  21  Q.  B.  D.  11);  London  and  Provincial  Bank  v.  Bogle,  7 
Ch.  D.  773 ;  Re  Hedgeley,  Small  y.  H.,  M  Ch.  D.  379. 

In  other  cases,  a  judgment  recovered  against  the  separate  estate  of  a 
married  woman  in  respect  of  an  engagement  not  within  the  Act  of  1882 
binds  only  so  much  of  tne  separate  estate  as  the  married  woman  was  entitled 
to  at  the  time  when  the  enfi;agement  was  entered  into,  and  as  remains  undis- 
posed of  at  the  time  of  the  judgment,  and  does  not  affect  separate  estate 
acquired  subsequently  to  the  engagement:  Pike  v.  Fitzgihhon,  17  Ch.  Div. 
454  (reversing  8.  C,  14  Ch.  D.  837,  and  Flower  v.  BuUer,  15  Ch.  D.  665); 
Chapman  v.  Biggs,  11  Q.  B.  D.  27;  and,  therefore,  the  proper  inquiry  to  be 
inserted  in  the  judgment  is,  what  was  the  separate  estate  which  the  married 
woman  had  at  the  time  of  contracting  the  debt  or  engagement,  and  whether 
that  separate  estate  or  any  part  of  it  stiU  remains  capable  of  being  reached 
by  the  judgment  and  execution  of  the  Court :  Pike  v.  Fitzgihhon,  17  Ch.  Div. 
454;  see  Form  4,  inf,  p.  757 ;  and  see  Burrant  v.  Ricketts,  8  Q.  B.  D.  177 ; 
Gloucestershire  Banking  Co.  v.  Phillips,  12  Q.  B.  D.  633 ;  Gallagher  v.  Nugent, 
8  L.  B-  Ir.  353 ;  Re  Roper,  R.  v.  Doncaster,  39  Ch.  D.  482,  491. 

Judgment  hy  de/atdt. — When  application  is  made  for  judgment  against  a 
married  woman  in  default  of  appearance,  inasmuch  as  the  execution  will,  by 
the  judgment  be  limited  in  tne  manner  directed  in  Scott  v.  Morley,  sup.,  it 
will  not  be  necessary  to  require  an  allegation  to  be  inserted  in  the  statement 
of  claim  that  the  married  woman  was  entitled  to  separate  estate  at  the  time 
tiie  contract  was  entered  into :  P.  M.  B.  17. 

In  the  case  of  a  judgment  against  a  married  woman  for  default  of  defence 
being  tendered,  the  derk  taldng  the  judgment  must  see  that  there  is  an  alle- 
gation in  the  statement  of  claim  that  the  married  woman  had  separate 
property  at  the  date  of  'Qie  contract  in  respect  of  which  the  action  is  brought,, 
and  if  there  is  no  such  allegation  the  judgment  must  be  refused  until  the. 
statement  of  claim  is  axnendea:  lhid% 
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Ejfed  of  judgment— judgment  in  the  form  in  Scott  v.  Morley,  mp.  p.  749, 
is  not  a  judgment  against  tne  married  woman  personally,  and  therefore  does 
not  constitute  a  **  debt  due  from  her  "  within  sect.  5  of  tbe  Debtors  Act,  1869, 
capable  of  being  enforced  by  committal :  Scott  y.  Morhy,  sup. ;  Meager  ▼• 
Fellev),  14  Q.  B.  Div.  973;  DrayccU  y.  Harrison,  17  Q,  B.  D.  147;  ./ay  v. 
Bobinson,  25  Q.  B.  Div.  467,  474 ;  or  upon  whidi  (apart  from  sect.  1,  sub- 
sect.  5  of  the  Act  of  1882)  bankruptcy  proceedings  can  be  grounded  agpainst 
her:  Re  Gardiner,  Exp.  Cotilson,  20  Q.  B.  D.  249;  Exp.  Jones,  BeOrissell,  12 
Ch.  Diy.  484;  but  it  is  a  "  judment"  within  0.  XLV.  1,  enforceable  by 
garnishee  proceeding :  Uolthy  y.  Hodgson,  24  Q.  B.  Diy.  103. 

And  as  the  execution  is  (in  conformity  with  sect.  1,  sub-sect.  2  of  the  Act) 
limited  to  the  free  separate  property  of  uie  feme  at  the  time  when  judgment 
is  recovered,  mone3\  subject  to  a  restraint  on  anticipation,  which  accrues  due 
to  her  after  the  judgment  cannot  be  attached  in  the  hands  of  the  trustees  : 
Galmoye  v.  Cowan,  68  L.  J.  Ch.  769;  and  see  Chapman  y.  Biggs,  11  Q.  B.  D. 
27 ;  Cox  V.  Bennett,  (1891)  1  Ch.  (C.  A.)  617. 

If  she  has  no  separate  property,  she  cannot  be  imprisoned  for  non-payment 
of  the  costs  of  the  action :  Re  Walker,  65  J.  P.  651. 

The  rule  of  A'tw^  v.  Hoare,  13  M.  &  W.  494,  and  Kendall  v.  Hamitton,  4 
App.  Ca.  604,  whereby  judgment  recovered  against  one  of  two  joint  con- 
tractors is  a  bar  to  an  action  against  the  other,  applies  to  the  case  of  a  married 
woman  contractor,  in  respect  of  her  separate  property :  Hoare  y.  NiMeU, 
(1891)  2  Q.  B.  (C.  A.)  781 ;  but  judgment  against  ner  is  no  bar  to  a  judgment 
against  her  husband,  as  his  is  not  a  joint  liability  within  the  rule :  Beck  t* 
Fierce,  23  Q.  B.  Div.  316. 

Execution. — The  remedy  against  the  property  of  the  married  woman  vested 
in  trustees  for  her  for  her  separate  use  has  been  in  the  nature  of  equitable 
execution,  by  the  appointment  of  a  receiver  (who  does  not  interfere  with  the 
possession  of  the  trustees,  but  receives  from  them  what  they  would  otherwise 
pay  to  the/emc:  Re  Peace  and  Waller,  24  Ch.  Div.  405),  or  by  a  direction  to 
the  trustees  to  pay,  and  if  any  proceedings  are  pending  between  the  married 
woman  and  her  creditor,  the  order  may  be  obtained  in  such  proceedings 
without  instituting  a  fresh  action:  Re  Peace  and  Waller,  sup.;  M' Gurry  y. 
White,  16  L.  B.  Ir.  322 ;  and  this  mode  of  execution  is  available,  though  the 
interest  of  the  wife  is  reversionary  only :  Fuggle  v.  Bland,  11  Q.  B.  D.  711, 
where  the  Pit,  who  had  obtained  judgment  against  husband  and  wife,  was, 
upon  his  ex  parte  application,  appointed  receiver  of  the  income  of  such  interest, 
if  any. 

Costs,— -An  order  for  payment  of  costs  by  a  married  woman,  suing  without 
a  next  friend  under  the  Act  of  1882,  may  be  enforced  against  any  separate 
property  to  which  she  is  entitled,  free  from  restraint  on  anticipation,  at  the 
time  when  the  order  is  made:  Cox  v.  Bennett,  (1891)  1  Ch.  (C.  A.)  617; 
and  if  the  order  is  for  payment  to  the  trustees  m  whose  hands  the  arrears 
are,  they  may  retain  the  money  in  discharge  of  the  costs :  Ibid, 

Costs  payable  to  a  widow  may  be  set  off  against  costs  given  against  her 
during  coverture  in  a  previous  action  by  her :  Pelton  v.  Harrison  (No.  2), 
(1892)ia  B.  (C.A.)118. 

ACTION  AQAIKST  HIISBAND. 

By  the  Married  Women's  Property  Act,  1882,  s.  14,  a  husband  is  to  be 
liable  for  the  debts  of  his  wife  contracted,  and  for  all  contracts  entered  into, 
and  wrongs  committed  by  her,  before  marriage  (including  her  liability  as  a 
contributory  under  the  Acts  relating  to  joint  stock  cos),  "to  the  extent  of  all 
property  whatsoever  belonging  to  his  wife,  which  he  shall  have  acquired,  or 
become  entitled  to,  from  or  through  his  wife,  after  deducting  any  sums  for 
which  judgment  may  have  been  bond  fide  recovered  against  him  in  any  pro- 
ceeding at  law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in 
respect  of  which  his  wife  was  liable  before  her  marriage  as  aforesaid ;  but  he 
shall  not  be  liable  for  the  same  any  further  or  otherwise ;  and  any  Court  in 
which  a  husband  shall  be  sued  for  any  such  debt  shall  have  power  to  direct 
any  inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  such  property.  Provided 
always,  that  nothing  in  this  Act  contained  shall  operate  to  increase  or 
diminish  the  liability  of  any  husband  married  before  the  commencement  of- 
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tbis  Act,  for  or  in  respect  of  any  sacli  debt  or  other  liability  of  his  wife  as 
aloreeaid." 

The  Act  does  not  abolish  the  general  liability  of  a  husband  for  his  wife's 
'viongfal  acts  (not  in  the  nature  of  breaches  of  trust  or  deyastayits :  v.  s.  24, 
♦n/.p,  7801:  AroJfca  v.  Kattenlmrg,  11  Q.  B.  D.  117. 

The  liusoand  cannot  be  made  liable  under  the  Act  on  a  cause  of  action 

vliich  is  barred  as  against  the  wife  by  the  Statute  of  Limitations,  nor  will 

Bcbowledgment  or  part  payment  by  her  keep  such  cause  of  action  aliye  as 

againBthim:  Beck  v.  Pierce,  23  Q,  B.  D.  316. 

Astoseryioe  on  husband  and  wife,  v.  sup.  Vol.  I.  p.  15. 

By  the  Married  Women's  Property  Act,  1870,  s.  12,  a  husband  was  not  to 

be  liable  by  reason  of  any  marriage  after  the  Act  for  tiie  debts  of  his  wife 

contracted  before  marriage ;  but  by  the  Amendment  Act  of  1874  (37  &  38  Y. 

c.  30)  his  liability  was  restored,  but  confined  to  the  extent  of  the  property 

of  the  wife,  as  enimierated  in  s.  5,  receiyed  or  which  ought  to  haye  oeen 

J^OMTed  by  him ;  but  if  he  did  not  claim  the  limit  to  his  liability,  he  was 

hahle  as  at  the  common  law.    If,  therefore,  he  reHed  on  the  Act,  he  was  put  to 

^.  the  benefit  of  it  in  his  defence:  MaUhewsT,  WhitUe,  13Ch.D.  811.  This 

2*^frr  of  the  husband  ceased  on  the  death  of  his  wife :  Bell  y.  Stacker,  10 

V'  B.  D,  129 ;  and  he  was  not  liable  for  a  debt  contracted  by  the  wife  before 

ae  mainage  in  Jersey,  although  by  the  law  of  that  island  a  husband  is 

Jkhle  to  the  ante-nuphal  debts  of  his  wife :  De  Oreuchy  y.  Wills,  4  0.  P.  D. 

362 ;  and  as  to  the  effect  of  the  section,  see  Fear  y.  CasUe,  8  Q.  B.  D.  380. 

Notwithstanding  the  Act  of  1874,  a  husband  was  held  liable  in  full,  as  oon« 
tribatory  under  sect.  78  of  the  Companies  Act,  1862,  in  respect  of  shares  held 
by  his  wiffe :  i?e  fT.  of  England  Bk.,  Exp.  Haicher,  12  Ch.  D.  284;  but  see 
Buckley,  207 ;  and  see  now  sect.  14  of  the  Act  of  1882,  sup. 
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FBOPEBTY. 

By  the  Married  Woman's  Property  Act,  1882,  s.  17,  "in  any  question 
between  husband  and  wife,  as  to  the  title  to  or  possession  of  property,  either 
party,  or  any  bank,  corporation,  company,  public  body,  or  society,  in 
whose  books  any  stocks,  funds,  or  shares  of  either  party  aro  standing,  may- 
apply  by  summons  or  otherwise  in  a  summary  way  to  any  Judge  of  the  Hi^n 
Court  of  Justice  in  England  or  in  Ireland,  according  as  such  property  is  in 
England  or  Ireland,  or  (at  the  option  of  ^e  applicant,  irreepectiyely  of  the 
Talne  of  the  proi>erty  in  disnute)  in  England  to  the  Judge  of  the  County 
Court  of  the  distiict  .  .  .  ana  the  Judge  of  the  High  Court  of  Justice,  or  of 
the  County  Court,  ...  (as  the  case  may  be),  may  make  such  order  witii 
respect  to  the  property  in  dispute,  and  as  to  the  costs  of  and  consequent  on 
the  application,  as  he  thinks  fit,  or  may  direct  such  application  to  stand  oyer 
bom  time  to  time,  and  any  inquiry  touching  the  matters  in  question  to  be 
made  in  such  manner  as  he  shall  think  fit :  Proyided  always,  that  any  order 
of  a  Judge  of  the  High  Court  of  Justice  to  be  made  under  the  proyisions  of 
tihis  section  shall  be  subject  to  appeal  in  the  same  way  as  an  order  made  by 
the  same  Judge  in  a  suit  pending,  or  on  an  equitable  plaint  in  the  said  Court 
would  be ;  and  any  order  of  a  County  ...  Court,  under  the  proyisions  of 
^  section,  shall  be  subject  to  appeal  in  the  same  way  as  any  other  order 
made  by  the  same  Court  would  oe,  and  all  proceedings  in  a  County  Court 
.  .  .  under  this  section,  in  which,  by  roason  of  the  yalue  of  the  property  in 
dispute,  sudi  Court  would  not  haye  had  jurisdiction  if  this  Act,  or  the 
Married  Women's  Property  Act,  1870,  had  not  passed,  may,  at  the  option  of 
the  Deft  or  respondent  to  such  proceedings,  be  romoyed  as  of  right  mto  the 
TTigb  Court  of  Justice  ...  by  writ  of  certiorari  or  otherwise,  as  may  be  pre- 
smbed  by  any  rule  of  such  High  Court ;  but  any  order  made,  or  act  done  in 
tiie  course  of  such  proceedings,  prior  to  such  remoyal,  shaU  be  yaJid,  unless 
Older  wliftU  be  made  to  the  contrary  by  such  High  Court :  Proyided  also,  that 
the  Judge  of  the  High  Court  of  Justice,  or  of  the  County  Court,  ...  if 
either  party  so  require,  may  hear  any  such  ajyplication  in  his  priyate  room : 
Prtvided  also,  that  any  such  bank,  corporation,  company,  public  body,  or 
society  as  aforesaid,  dball,  in  the  matter  of  any  such  application  for  the 
poiposes  of  oo0tB  or  otherwise,  be  treated  as  a  stal:eholder  only." 
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Section  II. — Separate  Estate. 

(l.)  8EPABATB  ESTATE  Iin)EFBHDENT  OF  BTATX7TB. 

1.  Judgment  establishing  and  directing  Payment  of  a  Claim  by  a 
Creditor  against  a  Married  Wbman^s  Separate  Estate. 

^^  Declabb  that  Deft  M.  is  justly  and  truly  indebted  to  Pit  in  the 
sum  of  £146  19s,  Sd.^  the  amount  of  the  bill  of  exchange  in  the 
pleadings  mentioned,  and  interest  thereon,  and  in  the  sum  of  £80,  the 
amount  of  the  cheque  therein  mentioned ;  And  Let  the  following  &c. : 

1.  An  account  of  what  is  due  in  respect  of  the  said  sums  and  interest ; 

2.  An  account  of  the  separate  estate  of  Deft  M. ;  And  Let  what  on  the 
first-mentioned  account  shall  be  certified  to  be  due  be  paid  out  of  the 
separate  estate  of  Deft  M.  to  the  Pit  together  with  his  costs  of  action^ 
such  costs  to  be  taxed,  &c." — ^Liberty  to  apply  as  to  payment,  and 
generally  as  advised. — McH&nry  y.  Davies^  M.  S.,  8  March,  1870,  B. 
1210;  iS.  C,  lOEq.  88. 

But  as  to  the  proper  form  of  the  inquiry  as  to  separate  estate,  see  Pike  t. 
Fitzgibhon,  inf..  Form  4,  and  p.  761. 

For  declaration  as  to  the  liability  of  a  wife's  separate  estate  under  and  by 
yirtue  of  her  guaranty  for  her  husband's  debt,  with  account  and  inquiry, 
and  Hberty  to  I^lt  to  apply  as  to  raising  the  amotunt  certified  to  be  due,  and 
taxed  costs,  by  sale  or  mortgage  of  the  separate  estate,  see  MorreU  t.  CowaUj 
1877,  B.  1286;  26  W.  E.  808;  reversed,  7  Ch.  Div.  161. 

2.  Judgment  charging  a  Married  Woman* s  Interest  qfter  her  Husband's 
Bankruptcy  with  her  Debts  incurred  before  Marriage. 

^*  Dbglare  that  the  said  W.  Banking  Oo.  are  entitled  to  a  charge 
upon  all  the  interest  of  the  Deft  M.  S.  under  the  indenture  of  settle- 
ment &c.  during  the  joint  lives  of  the  Defts  H.  S.,  and  M.  8.  his  wife, 
for  the  sums  due  to  the  said  Banking  Co.  in  respect  of  the  bills  of 
exchange  and  promissory  notes  in  the  bill  [statement  of  claim"]  men- 
tioned, including  the  Pit's  [the  registered  public  officer']  costs  of  this 
action,  and  that  Deft  H.  [trustee]  is  entitled  to  take  any  costs  incurred 
by  him  in  this  action  separately  from  the  other  Defts  out  of  the  life 
interest  of  the  Deft  M.  S.  under  the  said  settlement  in  priority  to  the 
Pit's  charge.*' — ^Account  of  what  is  due  to  the  Banking  Co.  in  respect 
of  the  said  bills  of  exchange  and  promissory  notes  according  to  the  said 
declaration,  and  for  Pit's  costs  of  this  action,  to  be  taxed ;  And  Let  the 
Deft  n.,  the  trustee  of  the  said  settlement,  after  retaining  his  said  costs 
(if  any)  to  be  taxed  by  the  Taxing  Master,  pay  and  apply  the  said  life 
interest  in  payment  and  satisfaction  of  what  shall  be  certified  to  be  due 
to  the  Pit  on  taking  the  said  account. — ^No  costs  allowed  to  Defts  H.  S. 
and  wife.— See  Chubb  v.  Stretch,  V.-C.  J.,  18  Feb.  1870,  A.  624 ;  9  Eq. 
665. 

For  a  declaration  that,  under  the  circumstances  of  the  case,  £.  L  stock, 
separate  property  of  a  married  woman,  vested  in  the  trustee  of  her  marriage 
settlement,  was  to  be  considered  as  the  property  of  a  feme  eole,  and  as  such 
liable  in  equity  to  make  to  Rt  satisfaction  for  so  much  of  the  debt  contracted 
by  her  while  a  feme  sole,  as  he  has  not  been  able  to  recover  by  means  of  the 
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oatiawry  of  lier  Hufiband ;  with  an  acootmt  of  what  remained  dne  to  Hi, 
taaution  of  costs  and  payment  of  debt  and  costs  by  a  sale  of  the  stock  stand- 
ing in  the  names  of  the  married  woman  and  her  trustee,  see  Bucoe  y.  Kennedy ^ 
1  Bro.  C.  C.  n,  n. ;  followed  in  Chuhh  y.  Stretch,  sup. 

For  dedaration  in  a  suit  to  administer  the  husband's  estate  that  the  — 
hooness  (continued  after  marriage  with  the  husband's  permission  as  a 
separate  boBiness),  stock-in-trade,  and  utensils,  as  such  existed  on  the  day 
of  the  marriaee,  and  aU  accumulations  since  that  time,  belong  to  the  widow 
in  her  own  ridit,  see  Ashtaorth  v.  Oii^rom,  V.-C.  M.,  13  lil^ch,  1877,  A.  659 : 
affiimed,  C.  L  17  May,  1877,  A.  979;  5  Ch.  Diy.  923. 

3.  Separate  Estate  charged  with  Debt. 

Declare  that  sncli  of  the  separate  property  of  the  Deft  F.  as  was 
immediately  before  the  death  on,  &c.  of  her  husband  K.,  and  at  this 
present  date  is  Tested  in  her  or  in  any  other  person  or  persons  in  trust 
for  her,  excluding  any  separate  property  which  during  coyerture  she 
was  restrained  from  anticipating,  is  chargeable  with  the  payment  of 
the  amount  now  due  to  the  Pits  under  the  ooyenants  contained  in  the 
indentures  dated,  &c.,  and  with  the  Pits'  costs  of  this  action.  And  Let 
the  same  stand  charged  therewith  accordingly. — Pike  y.  Fitzgibhon^ 
T.-C.  M.,  as  yaried  by  the  Court  of  Appeal,  5  May,  1880,  B.  1326; 
28  March,  1881,  B.  603;  17  Ch.  Div.  454. 

The  appeal  in  this  case  was  from  so  much  only  of  the  judgment  of  the 
Y.-O.  as  declared  that  the  separate  estate  whidi,  during  coyerture,  the 
married  woman  was  restrained  from  anticipating  was  chiugeable,  and  the 
Coort  of  Appeal  yaried  the  judgment  of  the  Y.-C.  by  substi^ting  the  word 
"  excluding  "  for  "  including." 


4.  Inquiry  as  to  Separate  Estate. 

Ltqfies  what  separate  estate  the  said  [married  woman]  had  at  the 
time  of  contracting  the  debt  or  engagement  in  question,  and  whether 
that  separate  estate,  or  any  part  of  it,  still  remains  capable  of  being 
reached  by  the  judgment  and  execution  of  the  Court. — See  Beport  of 
Pike  y.  Fitzgibhon,  17  Ch.  Diy.  at  p.  461. 

5.  Judgment  charging  against  her  Separate  Estate  a  Debt  incurred  by 
a  Manned  Woman. 

Deolabe  that  the  separate  property  of  the  Deft  S.  H.,  at  the  date  of 
the  agreement  of  &o.,  yested  in  her,  or  in  any  other  person  in  trust  for 
her,  is  chargeable  with  the  payment  of  the  £ —  mentioned  in  the  said 
agreement  of  the  —  &c.,  with  interest  at  the  rate  of  £4  p.  c.  per  ann. 
from  &c.,  and  the  costs  hereafter  directed  to  be  paid ;  And  Let  the  same 
stand  charged  therewith  accordingly : — 1 .  Account  of  what  is  due  to  the 
Fit  for  principal  and  interest  as  aforesaid  under  the  said  agreement, 
and  for  his  costs  of  this  action  (including  the  costs  of  this  appeal),  such 
costs,  BO  iar  as  not  already  taxed,  to  be  taxed  &c.,  and  the  total  amount 
due  for  such  principal  and  interest  and  costs  to  be  certified;  2.  Inquiry 
of  what  the  Deft  8,  BL.'s  separate  property  consisted  at  the  date  of  the 
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said  agreementy  and  in  vliom  it  \r  now  Tested ;  3.  Inquiry  whetlier  anj 
and  what  sum  is  due  in  respect  of  rates  or  taxes  on  the  leasehold  house 
and  prenuses  in  the  pleadings  mentioned,  and  for  which  Defts  8.  S. 
and  F.  H.  [husband'],  or  either  of  them,  are  or  is  liable,  or  by  the  non- 
payment of  which  they,  or  either  of  them,  may  be  danmified. — Such 
sum  (if  any)  to  be  retained  and  satisfied  out  of  what  shall  be  certified 
to  be  due  on  taking  the  account  firstly  hereinbefore  directed. — ^Deft.  F. 
[irtutee]  to  be  at  liberty  to  retain  his  costs  of  this  action  to  be  taxed 
as  between  solr  and  client  out  of  any  trust  funds  (being  the  said 
separate  property  of  the  said  S.  H.)  that  may  be  in  his  hands. — 
Adjourn  further  consideration,  and  the  costs  of  F.  so  far  as  they  shall 
not  be  retained  by  him  out  of  the  said  separate  estate  as  aforesaid  &c. 
— Adapted  from  Picard  v.  Hine^  L.  0.  and  L.  J.  G.,  6  Dec.  1869,  B. 
3203;  6Ch.  274. 

As  to  the  meaning  and  effect  of  this  judgment,  see  observations  in  Pike  y, 
Fitzgibbon,  17  Ch.  Div.  at  p.  460. 

6.  Amount  of  Debt  and  Costs  recovei'ed  in  an  Action  against  a  Mar- 
ried Womanj  declared  a  Charge  upon  her  Separate  Property, 
without  Prqfudice  to  any  Rights  of  her  Trustee  not  made  a 
Party. 

Tax  the  costs  of  the  Pit,  including  the  costs  of  this  application,  and 
declare  that  such  costs,  and  also  the  sum  of  £ —  [the  amount  recovered 
by  the  Pit  in  his  action  for  debt  for  goods  supplied  to  Deft  C.  /).,  a 
married  woman,  living  separate  from  her  husband,  with  an  annuity  settled 
in  trust  for  her  separate  use],  with  interest  on  the  said  sum  at  4  p.  c. 
per  ann.  from  the  date  of  this  order,  are  a  charge  upon  the  annuity 
payable  to  the  Deft  C.  D.,  the  wife  of  B.  D.,  by  the  Deft  E.  [trustee], 
under  the  trusts  of  the  deed  of  separation  dated  &c. ;  but  this  order  is 
to  be  without  prejudice  to  any  rights  (claims)  of  the  said  E.  (against 
the  said  annuity). — ^Plt  C.  to  pay  the  taxed  costs  of  the  husband  B.  D., 
and  add  them  to  his  own,— Collett  y.  Dickinson,  Fry,  J.,  9  April,  1879, 

A.  1202;  11  Ch.  D.  687. 

For  decree  enforcing  against  a  married  woman's  separate  estate,  settled 
with  restraLnt  on  anticipation,  a  judgment  for  her  ante-nuptial  debt  and 
costs,  and  costs  paid  to  tne  husband  under  the  Married  Women's  Property 
Act,  1874,  8.  3,  see  London  Prov.  Bank  v.  Bogle,  V.-O.  B.,  26  Jan.  1878, 

B.  400;7Ch.  D.  773. 

7.  Declaration  of  Charge  on  Married  Woman^s  Separate  EstatCy 
with  Account  and  Inquiry. 

Deolahe  that  the  separate  estate  of  the  Deft  M.  T.,  which  was  on 
the  28th  July,  1875,  and  which  is  now  vested  in  her  or  in  any  other 
person  in  trust  for  her,  was  chargeable  with  the  payment  of  the 
balance  remaining  due  to  the  Pits  as  the  holders  of  the  bill  o{  ex- 
change for  & —  in  the  pleadings  mentioned,  for  principal  and  interest 
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and  expenses  as  therein  mentioned ;  And  Let  tlie  said  separate  estate 

of  the  said  Deft  stand  charged  with  the  payment  to  the  Pits  of  such 

balance  accordingly ;  And  Let  the  following  &c. ;  1.  An  account  of 

what  is  dne  to  the  Pits  as  holders  of  the  said  bill  of  exchange  for 

principal  and  interest  and  expenses  as  aforesaid ;  2.  An  inquiry  of 

vhat  the  separate  estate  of  the  Deft  M.  T.  consisted  on  the  said  28th 

July,  1875,  and  on  the  date  of  this  judgment,  and  in  whom  it  was  Tested 

at  that  date,  and  whether  any  and  what  disposition  thereof  or  dealing 

therewith  hj  the  said  Deft  M.  T.  has  been  made  since  the  aforesaid 

date8.~Adjoum  &c. — Liberty  to  apply. — Lancashire  and  Yorkshire 

Bank,  Limited  Y.  Tee,  V.-C.  H.,  22  Nov.  1875,  B.  1985. 

i'or  Older  on  further  consideration  directing  taxation  of  the  costs  of  the 

tnistee  of  the  settlement  under  which  the  Def  t  M.  T.  was  entitled  to  separate 

^tate,  and  declaring  them  a  char^  upon  so  much  of  the  separate  estate  as 

Bae  was  entitled  to  without  restraint  on  anticipation,  in  priority  to  the  costs 

of  fAePlts,  and  to  the  amoimt  found  due  to  them,  see  /S.  C,  Y.-C.  Hall, 

SONoY.  1876,  B.  1925. 

For  decree  enforcing,  after  the  death  of  a  married  woman,  her  bond,  in 
which  she  had  joined  with  her  husband  as  a  surety,  against  her  separate 
estate,  which  was  declared  jointly  and  sererally  liable  with  the  estates  of  the 
principal  debtor  and  her  husband  to  pay  the  amount,  with  an  account  of  her 
separate  estate  against  her  exors,  see  Beailey  y.  Thomas,  M.  B.,  25  Mar. 
1809,  A.  805;  15  Ves.  596,  604. 

NOTES. 

T&TT8T  FOB  SEPABATE  USE. 

No  particular  form  of  words  is  necessary  to  giye  a  wife  separate  estate  in 
property,  proyided  the  intention  of  excluding  the  marital  right  is  clearly 
indicated:  Massey  y.  Eowen,  L.  R.  4  H,  L.  288;  Green  y.  Britten,  1  D.  J. 
&  S.  649 ;  Stanton  y.  Hall,  2  Buss.  &  M.  180 ;  HaH/ord  v.  Potver,  I.  B.  2  Eq. 
204;  Edwards  y.  Jones,  14  W.  B.  815 ;  Et^,  Killick,  3  Mont.  D.  &  D.  480. 

The  word  '*  sole  "  has  no  fixed  technical  meaning  in  a  will,  and  when  used 
the  whole  instrument  must  be  looked  to  for  its  interpretation :  Massey  y. 
Jfouwi,  L.  B.  4  H.  L.  297  ;  Gilbert  y.  Lewis,  1 D.  J.  &  S.  38  ;  Lewis  y.  Mathews, 
2 Eq.  177,  in  which  cases  gifts  "for  her  sole  use;"  "for  her  sole  use  and 
hen^t,"  "for  her  sole  and  absolute  use  and  benefit,"  were  not  held  to  create 
separate  estate :  and  see  Farrow  y.  Smith,  W.  K.  (77)  21 ;  ^  Amies'  Estate, 
W.X.  (80)61. 

On  the  other  hand,  in  particular  cases,  the  following  expressions : — 

—  "sole  use  and  benefit":  HaH/ord  v.  Power,  I.  B.  2  Eq.  204;  Exp. 

Killick,  3  Mont.  D.  &  D.  480; 

—  "  sole  use  and  benefit  absolutely  ":  Re  Tarsey's  Trusts,  1  Eq.  561 ; 

—  "sole  use  and  disposal":  Bland  y.  Dawes,  17  Ch.  I)«  794;  and  see 

Baker  y.  Ker,  11  L.  B.  Ir.  3 ; 

—  "  sole  benefit " :  Green  y.  BHtten,  1  D.  J.  &  S.  649 ; 

—  "  her  receipt  (for  a  legacy)  to  be  a  sufficient  discharge  to  the  exors  :" 

Lee  y.  Prieaux,  3  JBro.  C.  C.  381 ;  Cooper  y.  Wells,  11  Jur.  N.S.  293 ; 
Surman  y.  Wharton,  (1891)  1  Q.  B.  491,  493 ; 

—  "  the  sole  and  separate  receipt  of  A.  (after  her  husband's  death)  to  be 

a  complete  and  only  discharge  (for  each  payment  of  a  jointure 
rent-charge) ":  Re  Molyneux's  Estate,  I.  B.  6  Eq.  411 ; 

—  "  for  the  benefit  and  use  of  E.  (then  immarried),  the  rents  or  profits 

of  which  estate  she  shall  receiye  from  the  tenants  herself  while  she 
liyes,  whether  married  or  single  " :  Goulder  y.  Camm,  1  D.  F.  &  J. 
146; 
hare  been  held  to  create  separate  use. 

Thiw,  a  discretion  in  trustees  to  "pay,  apply,  and  dispose  of  "  the  trust 
funds  for  the  benefit  of  A.'s  widow  in  such  manner  as  they  should  thiak 
proper,  was  held  to  justify  payments  to  her  during  second  mamage  for 
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Her  separate  use :  Austin  y.  ^.,  4  Ch.  D.  233.  But  a  beqnest  by  a  teetotor 
to  his  widow  of  income  ''  to  be  expended  by  her  as  she  might  tnink  fit  and 
proper,  and  agreeable  to  her  free  will  and  pleasure,"  did  not  giye  her  a 
separate  use  in  the  same :  He  Graham* 8  Trustee  20  W.  E.  289. 

As  between  the  widow  of  a  clerk  in  the  East  India  Co.'s  service  and  her 
second  husband,  her  pension  from  the  '*  Begular  Widows'  Fund  "  was  held  to 
be  for  her  separate  use  :  Re  Peacock's  Trusts,  10  Ch.  D.  490. 

Where  the  gift  was  not  to  be  subject  to  the  debts  of  an^  ''future** 
husband,  it  was  held  that  the  separate  use  could  not  arise  until  after  the 
death  of  the  existing  husband:  King  r.  Lucas ,  23  Ch.  Diy.  712;  and 
conversely  where  an  annuity  during  the  joint  lives  of  husband  and  wife  was 
secured  to  the  wife  for  her  separate  use  by  a  deed  of  separation,  the  separate 
use  was  confined  to  the  existing  ooyerture:  Stogdon  y.  Zee,  (1891)  1  Q.  B. 
(C.  A.)  661. 

A  trust  for  separate  use  during  the  ''  joint  liyes"  of  husband  and  wife  is 
not  determined  oy  the  dissolution  of  their  marriage  by  decree  of  the  Court : 
HamUUm  y.  H.,  (1892)  1  Ch.  376;  and  see  -flc  Tredwell,  Jeffray  y.  T.,  (1891) 
2  Ch.  640. 

The  unauthorized  insertion  of  the  words  "for  her  separate  use*'  in  a 
decree  directing  a  sum  of  stock  to  be  set  apart  to  answer  a  life  annuity 
g^ven  to  a  married  woman  when  single,  was  held,  in  the  absence  of  declara- 
uon  to  that  effect,  not  to  give  her  an  estate  to  her  separate  use,  and  was 
disregarded :  Moore  y.  Walter,  11  W.  E.  713. 

When  attached  to  a  gift  to  daughters  of  certain  shares,  followed  by  a 
contingent  gift  over  to  the  survivors  of  the  daughters,  the  separate  use 
attaches  to  the  contingent  as  well  as  to  the  origmal  shares :  Be  Jarman'a 
TrusUy  1  Eq.  71. 

In  a  marriage  settlement  the  word  **  sole  "  will,  it  seems,  be  more  readily 
construed  as  excluding  the  marital  right :  see  Massey  y.  Bowetiy  L.  E.  4  H.  L. 
288,  297 ;  Exp.  Ray,  1  Madd.  199. 

And  see  cases  collected,  Theobald,  Wills,  435,  436 ;  1  L.  C.  Eq.  6th  ed. 
544  ;  Lewin,  853 ;  Day.  Cony.  vol.  iii.  p.  87. 

The  husband  may,  during  the  coverture,  giye  any  specific  property  to  the 
wife  for  her  separate  use,  without  the  intervention  of  any  trustee :  Exp. 
WhiUhead,  14  Q.  B.  Div.  419;  Walter  y.  Hodge,  2  Sw.  92;  Lucas  v.  L.,  1 
Atk.  270 ;  Lady  Cowper*B  Case,  cited  in  Oraham  y.  Londonderry,  3  Atk.  393 ; 
and  if  the  husband  permit  the  wife  to  carry  on  a  business  separately  for  her 
own  benefit,  it  becomes  her  separate  property :  Aahworth  y.  Outram,  5  Ch. 
Div.  923 ;  Exp.  Whitehead,  sup.;  Slanning  y.  Style,  Calmady  y.  C,  3  P.  W. 
334,  338 ;  Pearse  v.  P.,  W.  N.  (77)  120. 

Ajs  to  gifts  by  strangers  to  the  separate  use  of  a  married  woman,  and  the 
distinction  between  property  so  giyen  and  the  paraphernalia  of  the  wife,  see 
Maoqueen,  Husband  and  Wife,  3rd  ed.  p.  115 ;  Crawley,  Husband  and  Wife, 
p.  60. 

Communication  to  a  married  woman  of  an  intention  to  give  her  £10,000, 
'*to  be  settled  as  might  be  most  agreeable  to  herself  and  her  husband," 
followed  by  payment  of  the  money  to  her  separate  account  at  a  bank,  was 
held  to  make  the  monejr  her  separate  property,  notwithstanding  it  was 
afterwards,  without  advice,  transferred  from  her  account  to  that  of  her 
husband:  Carnegie y.  C,  22  W.  E.  695. 

The  effect  of  a  gift  for  the  sole  and  separate  use  of  a  married  woman, 
where  no  restraint  on  anticipation  is  imposed,  is  to  vest  the  property  in  her 
for  all  purposes  as  fully  as  if  she  were  a  feme  sole,  or  as  in  the  case  of  the 
like  gift  to  a  man :  London  Chartered  Bank,  Ac.  y.  Lempriere,  L.  E.  4  P.  C. 
572,  595;  Taylor  v.  Meads,  4  D.  J.  &  S.  597. 

Property  settled  on  the  marriage  of  a  woman  in  trust  as  she  should  during 
coverhire  by  deed  or  will  appoint,  and  subject  thereto  for  her  separate  use 
for  life,  and  absolutely  if  she  survived  her  husband,  is  her  separate  property 
so  as  to  be  bound  by  her  general  engagements :  Mayd  y.  Field,  3  Ch.  D.  587. 

BIGHTS  AND  LIABILITIES  JN  BE8FECT  07  SEFABATE  ESTATE. 

A  feme  covert  acting  with  respect  to  her  separate  estate  is  competent  to  act 
in  all  i-espects  as  if  she  were  a  feme  sole :  see  Hulme  y.  Tenant,  1  Bro.  C.  C. 
16;  1  L.  0.  Eq.  481 ;  Peacock  y.  Monk,  2  Yez.  J90 ;  London  Chartered  Bank, 
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Ac  T.  Zewipnere,  L.  B.  4  P.  C.  572;  Skinner  y.  Todd,  30  W.  E.  267 ;  Barber 
T.  Qrtgwn,  49  L.  J.  Exch.  731. 
And  although  the  Court  will  not  make  a  decree  against  her  in  personam 

«»  Jfurrayy.  Barlee,  3  M.  &  K.  220;  Ayletty,  AafUon,  1  M.  &  Or.  Ill; 
arne  v.  HouUedge,  18  Ea.  497  ;  National  Prov.  Bank  v.  Thomas,  24  W.  B. 
1013),  debts  incurred  by  ner  on  the  credit  of,  or  with  intent  to  charge,  her 
separate  estate,  would  always  (independently  of  tiie  recent  Acts)  bind  and  be 
enfoToed  against,  each  separate  property:  Holme  y.  Tenant,  sup,;  Ficard  y. 
Hine^  5  Ch.  275 ;  McHenry  y.  Davies,  10  Eq.  88,  sup.  Forms  1,5;  Bowling  y. 
Maguire^  LL  &  Qoo.  t.  Plnnk.  1,  19 ;  as  also  her  guaranty  of  her  husband's 
debt :  Morrdl  y.  Cowan,  6  Ch.  D.  166  (reyersed  on  other  grounds,  7  Ch.  Diy. 
151) ;  and  with  costs  of  enforcing  the  charge :  8.  C,  As  to  the  liabpity  of  a 
mamed  woman  with  serrate  estate  to  costs  in  the  Probate  Diyidon,  see 
Morris  y.  Freeman,  3  P.  D.  6o. 

Oeneral  Engagements. — ^A  married  woman  would,  preyiously  to  the  Acts, 
be  comx>eUed  to  fulfil  her  obligations  when  she  had  separate  property  which 
could  1^  made  ayailable  for  the  purpose ;  and  not  only  special  engagements, 
as  bonds,  bills,  and  promissory  notes,  but  also  her  general  engagements 
would  bind  her  separate  estate  if  shown  to  haye  been  nwde  with  reference  to 
and  upon  the  faith  and  credit  of  that  estate :  Johnson  y.  Gallagher,  3  D.  F. 
&  J.  494,  514,  5 ;  Vaughan  y.  Vanderstegen,  2  Drew.  363 ;  Bdden  y.  Nicholas, 
8  Jur.  N.S.  884 ;  Otoens  y.  Dickinson,  Cr.  &  Ph.  48 ;  Davies  y.  Jenkins,  6  Ch. 
D.  728 ;  London  Chartered  Bank  of  Australia  y.  LempriSre,  L.  E.  4  P.  0.  572, 
593;  and  see  Pollock,  Contr.  65 ;  but  a  married  woman  did  not,  before  the  Acts, 
by  haying  separate  estate,  acquire  an  equitable  status  of  capacity  to  contract 
debts,  so  as  to  enable  her  to  bind  separate  estate  to  which  she  might  after- 
wards become  entitled :  Fike  y.  Fitzgibbon,  17  Ch.  Diy.  454 ;  sup.  Forms  3,  4 ; 
King  y.  Lucas,  23  Ch.  Diy.  712 ;  Myles  y.  Burton,  14  L.  E.  Ir.  258 ;  and  see 
Be  Boper,  B.  y.  Doncaster,  39  Ch.  D.  482,  488. 

And  thus  a  confirmation  by  a  feme  sole  after  majority  of  a  coyenant  to 
settle  property  entered  into  hj  her  when  an  infant  only  bound  property 
which  she  had  acquired  at  the  time  of  confirmation  :  Smith  y.  Luccu,  18  Ch. 
B.  531 ;  and  see  Buekmaster  y.  B.,  35  Ch.  Diy.  21 ;  S.  C,  nom.  Seaton  y. 
S.,  13  App.  Ca.  61 ;  Duncan  y.  Dixon,  44  Ch.  D.  211. 

Whether  such  obligations  and  engagements  had  been  so  contracted  de- 
pended upon  the  circumstances  of  each  particular  case :  see  Mrs,  Matthew^ 
man's  Case,  3  Eg.  781 ;  Hartford  y.  Power,  I.  E.  3  Eq.  602 ;  and  see  Gordon 
V.  Silber,  25  Q,  B.  D.  491,  where  hotel-keepers  were  held  entitled  to  a  lien  on 
the  separate  property  of  the  wife  staying  with  her  husband  at  the  hotel. 

The  intention  to  charge  her  separate  estate  might  be  implied,  e.  g.,  where 
she  was  liying  separate  from  her  husband:  Johnson  y.  Gallagher,  3  D.  F.  &  J. 
494;  TullettY,  Armstrong,  4  Beay.  319;  Murray  y.  Barlee,  3  M.  &  K  220; 
but  not  in  general  when  she  was  liying  with  her  husband  :  Be  Bromley,  21 
W.  E.  155 ;  and  the  intention  to  bind  the  separate  estete  would  be  inferred 
when  by  her  next  friend  she  obtains  the  common  order  to  tax  her  solicitor's 
hill :  Be  Peace  <k  Waller,  24  Ch.  Diy.  405. 

The  Stetute  of  Limitations  is  applicable  by  analogy  to  an  action  against  a 
married  woman  in  respect  of  her  separate  estate  :  Me  Lady  Hastings,  Hallett 
y;  Hastings,  35  Ch.  Div.  94 ;  Be  Boper,  B.  y.  Doncaster,  39  Ch.  D.  482,  489. 

Being  liable  to  make  good  her  contracto  out  of  her  separate  estete,  she  is 
also  entitled  to  their  benefit,  and  to  enforce  them  by  specific  performance 
when  willing  to  pay  the  consideration  out  of  her  separate  estete  :  Dowling  y. 
Mnguire,  LI.  &  Goo.  t.  Plunk.  1. 

^e  liability  of  a  married  woman's  separate  estete  for  her  general  engage- 
ments did  not,  howeyer,  giye  the  creditors  any  charge  upon  the  propeity ; 
and  pending  an  action  to  obtain  payment  of  a  debt  she  will  not  be  restrained 
from  alienating  her  separate  property :  Nat.  Prov.  Bank  y.  Thomas,  24  W.  E. 
1013;  Bobinson  y.  Pickering,  16  Ch.  Diy.  660. 

Misrepresentation. — Sbe  will  not  be  allowed  to  disappoint  a  mortgagee  who 
has  adyanoed  money  on  the  faith  of  misrepresentetions  in  which  she  has  con- 
cuired :  Sharps  v.  royt  4  Ch.  35 ;  Vav^han  y.  Vanderstegen,  2  Drew.  363 ; 
and  as  against  a  purchaser  her  equity  to  a  settlement  might  have  been  barred 
by  her  concurrence  in  a  fraudiilent  representetion,  eyen  though  made  under 
wiaWfa]  ooerGion :  Be  LusKs  Trusts^  4  Uh,  591,   And  she  has  been  held  bound 
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in  equity  to  make  good  a  representation  made  on  her  behalf  to  the  Ckrart 
while  she  was  an  infant,  and  on  the  faith  of  which  a  marriage  and  settlement 
had  been  sanctioned :  MilU  v.  Fox,  37  Oh.  D.  153. 

If  by  false  representation  that  she  has  power  to  charge  her  reversionary' 
interest,  she  has  induced  the  person  adyancing  the  money  not  to  inquire  into 
the  truth  of  her  statement,  ner  separate  estate  is  liable  to  make  good  the 
fraud :  Oreen  y.  Lyon,  21  W.  B.  695 ;  and  so  if  she  executes  an  unacknow- 
ledged  deed  for  yalue,  concealing  the  fact  of  her  marriage,  and  describing 
herself  as  a  feme  sole :  Be  Mclntyre's  Tr,,  21  L.  B.  Ir.  42 ;  and  see  Barrow 
y.  ManninOy  W.  K.  (78)  122 ;  though  if  the  mortgage  deed  recites  the  settle- 
ment by  wmch  she  is  restrained  from  anticipation,  the  mortgagee  is  put  upon 
inquiry,  and  her  separate  estate  is,  it  seems,  not  liable :  Arnold  y.  iVoodhafiu, 
16  Eq.  29 ;  Hobday  v.  Pefer«,  28  Beav.  354. 

She  will  not  be  allowed,  by  the  exorcise  of  a  general  power  of  appointment, 
to  disappoint  creditors  in  whose  favour  she  has  charged  her  separate  estate : 
London  Chartered  Bank  v.  Lempriere,  L.  B.  4  P.  C.  572;  following  Johnton 
y.  Gallagher,  sup,,  and  disapproving  the  decision  in  Shattock  v.  S.,  2  Eq. 
188,  that  property  settled  to  the  separate  use  of  a  married  woman  for  life, 
with  power  to  appoint  the  reversion,  is  not,  having  been  appointed  by  will, 
liable  after  her  death  for  payment  of  her  debts;  and  see  Blatchfordy,  T\  oolley, 
2  Dr.  &  Sm.  204. 

So,  also,  where  she  has  contracted  to  take  shares  in  her  own  name,  her 
separate  estate  is  liable  for  calls :  Mrs,  Maitheivman^B  Case,  3  Eq.  781 ;  and  to 
indenmify  her  trustee  who,  on  the  faith  of  her  representations,  has  obtained 
an  allotment  of  new  shares,  against  calls  and  liabilities  incurred  on  her 
behalf :  Butler  v.  Cumpaton,  7  Eq.  16. 

Where  she  has  joined  her  husband  in  securing  a  loan  upon  her  separate 
estate  and  effected  a  policy  of  assurance  as  a  collateral  security,  she  cannot, 
after  her  husband's  death,  obtain  the  poUcy-money  without  paying  off  the 
mortgage :  WtJiter  v.  Easum,  12  W.  B.  784,  1018. 

Torts  or  Breaches  of  Trust, — ^But  although  a  wife's  separate  property  is 
liable  for  contracts  made  expressly  or  inf erentially  with  intent  to  charge  it ; 
and  also  for  frauds  relating  to  the  separate  estate ;  and,  where  not  restrained 
from  anticipation,  for  an  actual  appropriation  of  a  portion  of  the  estate 
settled  to  her  separate  use  {Clive  v.  Carew,  1  J.  &  H.  199);  and,  where  re- 
strained from  anticipation,  to  the  extent  of  the  arrears  of  income  already  due 
{Femberton  v.  McGill,  1  Dr.  &  Sm.  266),  her  separate  estate  was  not  (pre- 
viously to  the  Married  Women's  Property  Act,  1882,  v,  inf.  pp.  773  et  seq,) 
liable  for  her  general  torts  or  breaches  of  trust,  the  liability  for  which  at- 
tached to  her  husband  :  Wain  ford  v.  Heyl,  20  Eq.  321 ;  Arnold  y,  Woodhams, 
16  Eq.  29;  Keays  v.  Lane,  I.  B.  3  Eq.  1 ;  ^  Smith's  Estate,  40  L.  T.  N.S. 
389;  Davies  v.  Stanford,  61  L.  T.  N.S.  234;  and  the  interest  of  a  married 
woman  c.  q,  t,  will  not  be  impounded  to  answer  a  breach  of  trust,  if  she  did 
not  take  an  active  part  in  it,  but  merely  acquiesced  or  approved :  Sawyer 
V.  S,,  28  Ch.  Div.  596 ;  but  see  now  the  liustee  Act,  1888,  s.  6,  inf.  p.  768 ; 
and  see  Lewin,  Trusts,  1043. 

Antenuptial  Debts, — The  principle  that  debts  incurred  by  a  married  woman 
might  be  enforced  a^nst  her  separate  estate  extended  to  her  debts  incurred 
bemre  marriage,  which  could  not  be  recovered  from  the  husbeind  by  reason 
of  his  bankruptcy :  Chubb  v.  Stretch,  9  Eq.  655 ;  sup,  p.  756,  Form  2. 

Bankruptcy. — Though  she  had  separate  property,  she  could  not  be  made  a 
bankrupt :  Exp,  Holland,  9  Ch.  307 ;  Exp.  Junes,  Be  Orissell,  12  Ch.  Div. 
484 ;  Exp,  Coulson,  Be  Gardiner,  20  Q.  B.  D.  249. 

In  Day  v.  Freund,  35  L.  T.  N.S.  551,  a  writ  having  been  issued  for  goods 
sold  and  delivered  against  a  married  woman  tradmg  separately  from  her 
husband,  to  which  a  defence  was  raised  that  she  had  presented  a  liquidation 
petition,  under  which  proceeding;s  in  bankruptcy  were  pending,  the  only 
order  upon  the  creditor's  application  for  judgment  was  that  he  be  at  liberty 
to  ^o  in  and  prove  under  the  bankruptcy  for  his  debt  and  the  costs  of  the 
action. 

A  married  woman  trading  separately  from  her  husband  by  the  custom  of 
London  might  be  made  bankrupt  in  respect  of  debts  contracted  m  such  trading : 
Lavie  v.  Fhillips,  3  Burr.  1776 ;  Exp,  Carrington,  1  Atk.  206. 

A  husband's  rig^t  to  admimster  to  his  wife's  estate  will  not  yest  in  his 
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imai&d  in  baotoi^tcy :  In  the  goods  of  Turner,  12  P.  D.  18 ;  and  the  rule 
^uU  the  httsband  is  tnistoe  of  the  separate  propertj  when  none  other  is 
appomted  applies,  though  the  property  becomes  separate  by  virtue  of  a 
nuirriage  contract  entered  into  in  a  foreisn  country  :  Exp,  Sibeth,  Be  8,,  14 
Q.  B.  Diy.  417 ;  so  that  snch  property  wm  not  pass  to  his  trustee  in  bank- 
roptcy :  8.  C;  see  Exp.  Whitehead,  Be  W.,  14  Q.  B.  Div.  419. 

_  Fovjer  of  DUpoeition, — ^A  married  woman,  where  not  restrained  from  aliena- 
tion, has,  as  incident  to  her  separate  estate,  the  same  power  of  disposition  of 
the  equitable  fee  by  deed  inter  vivoe  or  by  will  as  if  she  were  ^feme  Bole: 
Taylor  v.  Meads,  4  D.  J.  &  S.  597  ;  Hall  v.  Waterhouae,  5  Giff.  64 ;  Fride  v. 
BiM,  7  Ch.  64 ;  proyided  that  the  equitable  fee,  and  not  a  mere  life  estate, 
has  been  settled  for  her  separate  use:  Trouibeck  v.  Boughey,  2  £q.  534. 

By  3  &  4  Will.  IV.  c.  74,  a  married  woman,  with  iiie  concurrence  of  her 
husband,  was  enabled,  by  deed  acknowledged,  to  convey  her  real  estate  and 
bind  her  inters  therein,  though  not  herself  personally :  Crofts  v.  Middleton, 
8  D.  M.  &  G.  192;  Avery  v.  Qriffin,  6  Eq.  606;  Cahill  v.  C,  8  App.  Ca. 
420. 

Her  concurrence  in  a  sale  without  a  deed  acknowledged  was  inoperative : 
Frat^  V.  BoUans,  3  Oh.  717;  and  the  acknowledgment  would  not  be  supplied  : 
Lassence  v.  Tiemey,  1  Mac.  &  G.  551. 

It  has  been  held  that  since  the  Act  of  1882  the  husband's  concurrence 
and  the  acknowledCTient  are  no  longer  necessary  in  order  to  enable  her 
to  convey  the  legal  estate:  Be  Drummond  and  Davie,  (1891)  1  Ch«  524, 
at  p.  531. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  6,  land  vested  in  her  as 
a  bare  trustee  may  be  conveyed  by  her  as  if  she  were  a  feme  sole. 

Election  hy  Married  Woman. — On  the  eround  that  she  shall  not  avail  her- 
self of  her  &aud  {Savage  v.  Foster,  9  Mod.  35^,  it  has  been  held  that  she  may 
elect  80  as  to  affect  her  interest  in  real  estate  without  deed  acknowledged, 
and  that  effect  will  be  given  to  her  election  :  Barrow  v.  ^.,  4  K.  &  J.  409 ; 
WiOoughhy  y.  Middleton,  2  J.  &  H.  344;  Crawley,  79,  131. 

But  see  Nicholl  v.  Jones,  3  Eq.  696,  that  an  agreement  to  compromise 
proceedings  in  the  Probate  Court  affecting  her  interest  in  real  estate  is  not 
binding,  and  cannot  be  enforced  against  her  in  the  absence  of  deed  acknow- 
ledged, although  the  agreement  has  been  acted  upon  and  property  enjoyed 
by  her  under  it :  Turner  v.  T.,  2  D.  M.  &  G.  28. 

She  may  also  elect  so  as  to  affect  her  interest  in  personalty :  Griggs  v. 
Oihson,  1  Eq.  685;  where  not  restrained  from  anticipation:  Be  Vardon's 
Trusts,  31  Ch.  Div.  275,  and  v,  inf,  p.  768 ;  but  unless  the  case  faUs  within 
Sir  B.  Malins'  Act  (20  &  21  V.  c.  57)  fsee  inf,  p.  789),  she  cannot  resort  to 
the  doctrine  of  election  in  order  to  dispose  of  her  reversionary  interest  in 
personalty:  WUliams  v.  Mayne,  I.  R.  1  Eq.  519  (not  following  Wall  v.  W., 
15  Sim.  513) ;  and  as  she  has  an  absolute  power  of  disposition  over  property 
settied  to  her  separate  use,  she  can  elect  to  take  it  as  land  or  money  as  if  she 
were  sui  Juris :  Be  Davidson,  Martin  v.  2'rimmer,  11  Ch.  Div.  341 ;  and  as  to 
her  jK)wer  to  elect  during  coverture  to  confinn  a  marriage  settlement  made 
dunng  her  infancy,  see  Smith  v.  Lucas,  18  Ch.  D,  531 ;  Wilder  v.  Pigott,  22 
Oh.  D.  263;  Hamilton  v.  H,  (1892)  1  Ch.  396 ;  and  that  the  mere  appoint- 
ment of  a  new  trustee  of  a  settlement  is  not  equivalent  to  a  confirmation, 
see  Haywood  v.  Tidy,  63  L.  T.  N.S.  679. 

An  action  by  a  widow  for  a  declaration  that  a  settlement  was  inoperative 
IB  not  per  se  an  election  so  as  to  preclude  a  restraint  on  anticipation  from 
binding  her  interest  on  her  subsequent  coverture :  Hamilton  v.  H,,  sup. 

Savings. — ^The  saving  of  a  wife's  separate  estate,  like  the  income,  become 
her  separate  estate  with  the  same  incidents :  Qore  v.  Knight,  2  Yem.  535 ; 
Muggeridge  v.  Stanton,  1  D.  P.  &  J.  107 ;  Brooke  v.  B,,  25  Beav.  342 ;  Duncan 
V.  Cashin,  L.  B.  10  C.  P.  554;  ite  8mUh,  4  Jur.  N.S.  1193;  Lewin,  874; 
Aod  eabject  to  the  same  liability  in  respect  of  her  engagements :  Butler  y, 
Cumpston,  7  Eq.  16. 
And  similarly,  her  sayings  out  of  alimony  allowed  to  her  after  a  divorce 

d  mensS  et  thoro,  before  1858,  became  her  own  property,  and  could  not  be 

claimed  hy  her  husband  after  her  death :  Moore  v.  Barber,  13  W.  R.  935 ; 

snd  so  out  of  a  maintenance  allowed  on  separation  :  Brooke  v.  B,,  25  Beav. 

jM7 '  or  to  the  wife  of  a  lunatic,  living  apart  from  him,  under  an  order  in 
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Innaqy,  not  ezpieaaly  stating  that  tlie  allowanoe  was  for  her  sepunto  use  : 
lie  Oiiods  of  Tharp,  3  P.  Diy.  76 ;  «ec(M,  savings  out  of  money  sopplied  by  the 
husband  for  household  purposes :  Barrack  y.  MeCtdloch,  3  K.  &  J".  1 14  ; 
Mew  Y.  M.,  15  Beay.  629. 

Advancement, — ^Under  a  power  to  apply  for  her  adyanoement  or  benefit  a 
I>ortion  of  the  capital  of  a  fund  settled  to  the  separate  use  of  a  wife  for  life, 
with  remainder  to  her  duldren,  trustees  haye  been  allowed  to  maJce  _  an 
advance  to  the  husband  on  his  personal  security  for  the  purpose  of  settm^ 
him  up  in  business :  Be  Kershaw's  Trusts,  6  Eq.  322. 

Curtesy. — The  husband's  curtesy  attaches  to  estates  of  inheritance,  wHether 
leffal  or  equitable,  of  which  the  wife  is  seised  for  her  separate  use :  Cooper  y. 
Macdonald,  7  Ch.  D.  258;  Aj^eUm  v.  Rowley,  8  Eq.  139;  HarHs  v.  J£oti^ 
14  Beav.  169 ;  FolUtt  v.  Tyrer,  14  Sim.  125 ;  contra,  Moore  v.  Webster,  3  Eq. 
267  ;  and  the  law  in  this  respect  is  not  altered  by  the  M.  W.  P.  Act,  1882  : 
HopcY,  H,,  (1892)  2  Ch.  336;  Re  Lambert's  Estate,  Stanton  y.  L.,  39  Ch.  I>. 
626 ;  Lewin,  849,  876. 

Where  a  testator  devised  freeholds  to  his  daughter  (who  predeceased  him) 
for  her  separate  use,  her  husband  was  entitled  as  tenant  by  the  curtesy,  as 
there  was  no  means  by  which  he  could  have  obtained  seisin,  and  impotenttd 
excusat  legem:  Eager  v.  Furnivall,  17  Ch.  D.  115. 

Rights  against  Husband* — A  husband  who  has  by  post-nuptial  deed  settled 
a  house  (private  hotel)  and  business  on  the  wife,  to  be  carried  on  by  her  as  if 
she  vrere  a  feme  sole,  will  be  restrained  from  interfering  in  the  conduct  of  the 
business,  and  also  from  continuing  in  possession  of  the  private  hotel  and 
premises,  or  any  part  thereof :  Wocd  v.  IT.,  19  W.  B.  1049 ;  and  an  interim 
mj  unction  was  granted  to  restrain  a  husband  from  using  for  his  own 
puiposes,  and  not  for  the  purpose  of  consorting  with  his  wife  (who  was 
takmg  proceedings  in  divorce  against  him),  a  leasehold  house  in  which  she 
was  residing,  and  which  was  settled  on  her  for  life  for  her  separate  use: 
Symonds  v.  Hallett,  24  Ch,  Div.  346 ;  and  see  Oreen  v.  (?.,  5  Ha.  400,  n. 

Improvements  by  the  husband  on  the  wife's  separate  r^  estate  will  enure 
for  her  benefit,  e.g»,  her  interest  in  houses  so  built  will  be  for  her  separate 
use :  Barrack  v.  McCulloch,  3  K.  &  J.  110. 

And  as  to  the  creation,  incidents,  and  liabilities  of  separate  estate,  see 
Hulme  V.  Tenant,  1  L.  C.  Eq.  536. 


(U.)  BSSTEAINT  OK  ANTICIPATION. 

1.  Restraint  on  Anticipation  removed — Conveyancing  Act^  1881, «.  39. 

Upon  the  application  of  M.,  the  wife  of  L.,  and  upon  hearing  the 
solr  for  the  applicant,  and  upon  reading  &a,  Let  the  restraint  against 
anticipation  imposed  by  the  will  of  the  testator  E.,  on  the  annuity  of 
£1,000  payable  to  the  applicant  for  her  separate  use  for  life,  be 
removed,  in  order  that  the  applicant  M.  may  raise  by  way  of  loan  a 
sum  not  exceeding  £700,  with  interest  at  the  rate  of  £5  p.  c.  per  ann., 
secured  by  the  said  annuity,  and  a  policy  of  assurance  to  be  effected  on 
the  life  of  the  applicant.  And  Let  the  trustees  or  trustee  for  the  time 
being  of  the  will  of  K.,  out  of  any  surplus  money  from  the  said  annuity, 
after  providing  for  interest  and  premiums  payable  in  respect  of  the 
securities  for  £ —  mentioned  in  the  affidavit  of  &c.,  and  without  preju- 
dice to  the  said  securities,  from  time  to  time  pay  off  and  dischai^  the 
mortgage  security  hereby  authorised,  to  the  intent  that  the  same  may 
be  paid  and  satisfied,  and  that  the  restraint  on  anticipation  removed  as 
aforesaid  may  attach  to  the  said  annuity. — Re  Landers,  Pearson,  J.,  at 
Chambers,  18  Dec.,  1885,  B.  1640. 
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2.  Mortgage  nottcithstafiding  JRestraint — Repayment  secured  by  Life 

Policy. 

Upon  Hie  application  by  originating  sonunons  of  A.  B.  &c.,  and  upon 
hearing  oonnsel  for  the  applicant  and  for  the  respondent,  And  the 
Jndge  heing  of  opinion,  that  it  is  for  the  applicant's  benefit  that  she 
should  be  allowed  to  bind  her  interest  in  the  property  to  which  she  is 
entitled  for  life  under  the  said  wills  (notwithstanding  that  she  is 
rastrained  from  anticipation)  to  an  extent  not  exceeding  £3,500,  pro- 
vided only  that  she  is  to  raise  such  sum  on  mortgage  at  a  rate  of 
interest  not  exceeding  £5  p.  c.  per  ann.,  on  the  security  of  the  policies 
of  insurance  to  the  same  amount  on  her  life  and  of  her  interest  in  the 
pn>pertj  aforesaid,  and  provided  also  that  the  money  so  raised  shall 
not  be  liable  to  be  called  in,  but  shall  be  repayable  by  instalments  not 
exceeding  £600  per  ann. ;  And  the  applicant  having  been  personally 
examined  by  the  Judge,  and  consenting  to  this  order,  and  desiring  to 
be  at  liberty  to  raise  such  sum  upon  such  terms,  and  that  her  interest 
be  bound  accordingly.  Let  it  be  referred  to  the  Taxing  Master  to  tax, 
as  between  solr  and  client,  the  costs  of  the  applicant  and  respondents  of 
this  application  and  order,  and  of  carrying  out  the  same,  including  in 
the  costs  of  the  respondents  any  charges  and  expenses  incurred  of  and 
incidental  to  this  application  and  order,  and  carrying  out  the  same ; 
And  upon  the  applicant  raising  the  sum  aforesaid  on  such  security  as 
aforesaid,  and  on  the  terms  aforesaid,  notwithstanding  that  she  is 
restrained  from  anticipation,  Let  the  interest  of  the  applicant  in  the 
property  be  bound  accordingly ;  And  Let  such  sum  when  raised  be  paid 
to  the  respondents,  they  by  their  coimsel  undertaking  to  apply  the 
same  in  payment  of  the  said  costs  when  taxed,  and  thereafter  in  the 
payment  of  the  debts  mentioned  in  the  schedule  to  the  applicant's  said 
affidavit  filed  &c.,  so  far  as  the  same  will  extend  and  to  pay  over  the 
surplus  (if  any)  to  the  applicant.  And  the  respondents,  the  trustees,  by 
their  counsel  further  undertaking  to  retain  out  of  the  applicant's  income 
under  the  said  wills,  and  apply  such  sums  as  may  be  necessary  in 
payment  of  the  premiums  on  the  said  insurance  policies,  and  in  pay- 
ment of  the  instalments  to  the  mortgagees,  and  of  the  interest  on  the 
balance  of  the  principal  moneys  from  time  to  time  outstanding,  Let 
the  said  trustees  be  at  liberty  to  retain  such  sums  and  to  apply  the 
same  in  manner  aforesaid,  the  receipts  of  the  insurance  co.  or  cos.,  and 
of  the  mortgagees,  to  be  a  good  discharge  to  the  trustees  for  each  such 
payment  And  Let  the  applicant  within  one  month  from  the  date 
hereof  execute  a  proper  settlement  (the  form  thereof  to  be  settled  by 
the  Judge  in  case  the  parties  differ)  of  all  the  furniture  supplied  by 
Messrs.  Shoolbred  as  in  her  said  affidavits  mentioned,  upon  trusts  the 
same  aa  the  trusts  of  the  personal  property  to  which  she  is  entitled 
under  the  said  wills. — ^Liberty  to  apply.— jKc  Bingley^  Ohitty,  J.,  at 
Chambers,  1  Nov.  1888,  A-  1594. 
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3.  Liberty  for  Married  Woman  restrained  from  Anticipation  to 
charge  her  Life  Estate. 

Upon  the  application  by  originatiiig  summons  of  A.  B.,  the  -wife  of 
C.  D.,  and  of  tiie  said  0.  D.,  and  upon  hearing  oonnsel  for  the  appli- 
cants and  for  the  respondents,  Declare  that  it  is  for  the  benefit  of  A.  S. 
that,  notwithstanding  the  restraint  against  anticipation  imposed  by  the 
will  of  E.  F.,  she  should  be  at  liberty  to  charge  her  life  estate  in  the 
trust  funds  by  the  said  will  settled  in  trust  for  and  now  standing  in 
the  names  of  the  present  trustees  of  such  will  as  therein  mentioned. 
And  Let  the  said  A.  B.  be  at  liberty  to  charge  her  life  interest  with  an 
annual  sum  not  exceeding  £50  for  the  purpose  of  raising  by  mortg^age 
sufficient  to  pay  certain  debts  to  that  amount  incurred,  together  with 
the  costs  of  and  relating  to  such  mortgage  and  of  this  application, 
and  consequent  thereon,  such  costs  to  be  taxed  &c. — Re  Hale,  Chitfy,  J., 
at  Chambers,  11  Tan.  1887,  A.  238. 

4.  Another  Form. 

Upon  the  appeal  of  A.  B.  &c.,  Let  the  said  A.  B.  be  at  liberty  to 
bind  her  life  interests,  both  in  possession  and  reyersion,  under  the  will 
of  C.  D,  by  way  of  mortgage,  for  the  purpose  of  raising  £ — ,  and  to 
charge  her  said  life  interests  in  the  property  comprised  in  the  said  will, 
with  payment  of  the  said  £ —  and  interest,  and  the  premiums  on  a 
policy  of  assurance  for  £ —  on  her  life,  notwithstanding  the  restraint 
on  anticipation  contained  in  the  said  will,  and  by  any  preliminary  deed 
or  deeds  of  mortgage  to  raise  any  part  or  parts  of  the  said  £ — ,  not 
exceeding  in  the  aggregate  £ — ,  pending  negotiations  for  raising  the 
said  £ — ;  And  Let  such  deed  or  deeds  be  in  such  form  and  on  such 
conditions  as  the  said  A.  B.  may  think  fit,  and  be  binding  on  her 
said  life  interests  notwithstanding  the  restraint  on  anticipation  in  the 
said  will.  Directions  as  to  payment  and  application  of  the  said  £ — . 
Re  Little,  0.  A.,  2  Feb.  1887,  A.  141 ;  S.  C,  36  Ch.  Diy.  701. 

5.  Married  Woman  to  be  at  liberty  to  concur  in  a  Mortgage. 

Upon  the  application  of  A.  B.,  the  wife  of  0.  D.,  and  upon  hearing 
the  solr  for  the  applicant,  Let  A.  B.  (notwithstanding  the  restraint 
&c.)  be  at  liberty  to  concur  with  her  daughters,  E.  F.  and  O.  H., 
in  executing  a  mortgage  of  the  hereditaments  hereinafter  described, 
that  is  to  say  &c.,  &c.,  in  fee  simple  to  secure  the  payment  of 
£ —  proposed  to  be  forthwith  adyanced  or  paid  by  the  mortgagee 
to  the  applicant,  and  the  said  E.  F.  and  O.  H.,  and  also  such  further 
sums  (if  any)  not  exceeding  £ —  as  may  be  adyanced  to  them  in 
order  to  proyide  for  the  payment  of  the  purchase-money  of  the 
piece  of  ground,  messuages,  and  hereditaments,  situate  at  &c.,  if  the 
same  shall  be  purchased  by  the  applicant  and  the  said  E.  F.  and  Qc,  H., 
or  by  the  said  Qc.  H.  for  their  benefit,  and  the  costs,  charges,  and 
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czpennes  in  idation  to  Bach  puchaae,  with  interest  upon  Btioh  principal 
smns  at  £4  p.  c.  per  ann.  And  upon  such  mortgage  being  executed 
bj  the  applicant,  Let  all  the  right  and  interest  of  the  applicant  in  the 
said  lierodiiameniB,  and  the  rents,  profits,  and  income  thereof  under 
the  trusts  of  the  said  will  and  otherwise,  be  bound  by  the  said  mort- 
gage, and  charged  with  the  payment  of  the  principal  moneys  and 
interest  thereby  intended  to  be  secured  as  if  the  applicant  had  been 
unmarried  at  the  time  of  the  execution  thereof. — Re  MarshaU^  'Fry,  J., 
at  Chambers,  16  March,  1883,  B.  427. 

6.  Piiymeni  of  Debts  of  Married  Woman  out  of  Corpus^  notmth* 
standing  Restraint — Purchase  of  Government  Annuity. 

The  application  by  originating  summons  of  A.  B.,  which  upon 
hearing  &c.  in  Chambers  was  adjourned  &o. ;  And  upon  hearing  counsel 
lor  the  Pit  and  Defts,  Let,  notwithstanding  the  Pit  is  restrained  from 
anlicipation  of  her  interest  under  the  will  of  0.  D.,  the  Defts  sell  the 
£ —  consols  forming  part  of  her  share  of  the  testator's  residuary  estate 
now  standing  in  their  names  and  held  by  them  upon  the  trusts  by  the 
said  will  declared,  and  out  of  the  proceeds  of  such  sale  and  £ — ,  the 
balance  of  that  share,  when  the  same  shall  be  reoeiyed  by  them,  retain 
and  pay  the  costs  of  all  parties  of  this  application,  to  be  taxed  &c.  as 
between  solr  and  dient,  and  thereout  also  pay  the  debts  now  owing 
by  the  Fit,  and  inyest  the  residue  in  the  purchase  in  their  names  of 
a  Goyemment  annuity  for  the  Pit,  such  annuity  to  be  made  subject  to 
a  restraint  on  anticipation.  Liberty  to  apply. — Re  SavUle,  Watkins  t. 
Malcolm^  Stirling,  J.,  25  April,  1888,  B.  458. 

7.  Payment  ofHushancPs  Debts — Restraint  removed — Amount 
secured  by  Policy  on  Life  of  Wife. 

TTfox  the  application  of  A.  B.,  the  wife  of  0.  D.  See.,  and  E.  and  F., 
the  applicant's  solrs,  personally  undertaking  to  pay  out  of  the  moneys 
to  be  reoeiTcd  by  them  under  this  order  the  amoimts  due  to  the  creditors 
of  the  applicant's  husband,  but  not  to  exceed  £ — ,  Let  the  said  A.  B. 
(notwithstanding  the  restraint  against  anticipation  imposed  upon  her 
by  the  indenture  of  settlement  dated  &o.)  be  at  liberty  to  charge 
her  life  interest  in  such  trust  funds  with  a  sum  of  money  not  exceed- 
ing £ — ,  and  interest  thereon  at  £5  p.  c.  per  ann.,  and  the  premium 
on  a  policy  of  assurance  to  be  effected  on  the  life  of  the  said  A.  B.  to 
secure  the  repayment  of  the  said  principal  sum  of  £— . — Re  Taylor^ e 
Settlement,  North,  J.,  at  Chambers,  12  May,  1892,  B.  596. 

NOTBS. 

Asin  the  case  of  separate  Use,  no  set  fonn  of  words  is  required  to  control 
flie  power  of  anticipation :  Baker  v.  Bradley,  7  D.  M.  &  O.  597  ;  White  v. 
Jerndfe,  21  W.  B.  454;  Field  y.  Evans,  15  Sim.  375 ;  FleUher  y.  Oreeny  33 
Beay.  426 :  Be  Smith,  Chapman  y.  Wood,  51  L.  T.  N.S.  501. 
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The  reetraint  on  anticipiktion  may  apply  to  an  absolute  interest  as  -well  as 
to  a  life  estate,  and  so  that  the  feme  cannot  alienate  either  the  corpus  or 
income  during  coverture :  Re  Ellis'  Trusts,  17  Eq.  409 ;  Baggett  v.  Meux^  1 
Ph.  627;  TvUat  v.  Armstr(mg,  4  M.  &  Or.  377;  Be  Benton,  Smith  v.  S.,  19 
Ch.  D.  277  ;  Be  Clarke's  Trusts,  21  Oh.  D.  748 ;  ^  Sarel,  10  Jur.  N.8.  876 ; 
4  N.  E.  321 ;  Be  Gaskell,  11  Jur.  N.S.  780;  Be  Sown,  (THdlloran  v.  SUng^ 
27  Ch.  Div.  411;  Be  Grey,  Aeason  v.  Greenwood,  34  Oh.  Div.  712;  if  an 
intention  is  shown  tiiat  the  trustees  should  retain  the  property,  and  pay  the 
income  only  to  her :  Be  Bourn,  sup. ;  Be  Spencer,  Thomas  Y.S.,  30  Ch.  D.  183  ; 
Be  Currey,  Gibson  v.  Way,  32  Ch.  D.  361 ;  Be  Grey,  sup, ;  Be  Hutchings  to 
Burt,  68  li.  T.  N.S.  6;  Be  Tippett  and  NewhouU,  37  Ch.  Div.  444;  disap- 
proving the  distinction  drawn  in  previous  cases  between  a  gift  of  a  sam  of 
money  and  an  income -producing  fund :  see  Be  Croughton's  Trusts,  8  Ch..  I>- 
460 ;  Be  Clarke's  Trusts,  21  Ch.  D.  748 ;  Be  Taber,  ArmM  v.  Kayess,  61  li.  J. 
Ch.  721;  Be  Coombes,  W.  N.  (83)  169;  and  may  operate  as  a  resfcraiiit 
while  the  property  is  reversionary,  though  ineffectual  when  it  falls  into 
possession:  Be  Bown,  sup,;  but  will  not  necessarily  be  confined  to  the 
duration  of  a  preceding  particular  estate :  Be  Tippett  and  Newbould,  37  Oh. 
Div.  444.  .  . 

But  the  restraint  is  of  no  avail  unless  the  income  is  given  to  the  separate 
use,  and  a  gift  to  the  separate  use  will  not  be  implied  from  the  mere  existence 
of  the  restraint :  Stogdon  v.  Lee,  (1891)  1  Q.  B.  661. 

The  trustee  of  property,  to  the  income  of  which  a  married  woman  is 
entitled  for  her  separate  use  without  power  of  anticipation,  is  not  justified 
in  paying  the  income  to  a  person  holdmg  a  power  of  attorney  from  husband 
and  wife  to  receive  and  sue  for  any  moneys  due  to  them :  Kenrick  v.  Wood, 
9  Eq.  333 ;  and  see  Be  Vardon's  Trusts,  31  Ch.  Div.  276, 

A  married  woman  cannot  sanction  the  investment  of  her  separate  estate 
upon  improper  securities :  Davies  v.  Hodgson,  25  Beav.  177  ;  nor  release  her 
trustees  from  liability  incurred  by  their  disregard  of  a  restraint  on  anticipa- 
tion :  Dickson  v.  Hook,  14  W.  R.  652 ;  CresswSl  v.  Dewell,  12  W.  E.  123. 

Separate  profwrty  settled  with  a  restraint  on  anticipation  cannot  be  validly 
charged  by  a  wife  during  coverture :  Boberts  v.  Watkins,  47  L.  J.  Q.  B.  652  ; 
36  L.  T.  N.S.  79,  and  cases  there  cited ;  Pike  v.  Fitzgihhon,  17  Oh.  Div.  466, 
467 ;  even  in  case  of  deliberate  fraud  by  her :  Cahill  v.  C,  8  App.  Cas.  420, 
427 ;  6  L.  R.  Ir.  227 ;  7  L.  B.  Ir.  361 ;  Be  GlanviU,  Ellis  v.  Johnson,  31  Ch. 
Div.  632;  Stanley  r,  S.,1  Ch.  D.  689;  Th(mas  v.  Price,  46  L.  J.  Ch.  761  ; 
nor  bound  by  a  previous  covenant  for  settlement  of  after-acquired  property  : 
Be  Currey,  Gibson  v.  Way,  S2  Oh.  D.  361  :  nor  by- an  order  of  the  Court  in 
proceedings  imder  the  Matrimonial  Causes  Act,  1884  (47  &  48  Y.  o.  68),  s.  3  ; 
Michell  V.  M,,  (1891)  P.  (0.  A.)  208;  secus,  semble,  under  22  &  23  V.  c.  61, 
8.  8 ;  Pratt  v.  Jenner,  1  Ch.  493 ;  nor  affected  by  a  judgment  summons  under 
the  Debtors  Act,  s.  6  j  Meager  v.  Pdlew,  14  Q.  B.  Div.  973 ;  nor  applied  in 
payment  of  costs  of  proceedings  improperly  instituted  by  her  by  a  next 
friend :  Be  GlanviU,  Ellis  v.  Johnson,  31  Ch.  Div.  632 ;  dissenting  from  Be 
Andrews,  Edwards  v.  Dewar,  30  Ch.  D.  169;  but  as  to  her  liabuity  when 
suing  under  the  Married  Women's  Property  Act,  1882,  v.  «up.  p.  754. 

But  where  a  married  woman  becomes  liable  to  refund,  a  subsequent  order 
declaring  the  liability  will  affect  arrears  of  income,  subject  to  a  restraint, 
which  had  accrued  due  in  the  interval :  Be  Dixon,  D,  v.  Smith,  36  Ch.  Div.  4. 

A  married  woman  cannot  be  put  to  her  election  as  to  property  which  she 
is  restrained  from  anticipating  :  Be  Vardon's  Trusts,  31  Ch.  Div.  275 ; 
Be  Wheailey,  Smith  v.  Spence,  27  Ch.  D.  606;  unless  under  a  special 
condition  in  the  will :  Whitwell  v.  Wilson,  W.  N.  (90)  171. 

Formerly,  a  married  woman  restrained  from  anticipation  could  not  be  held 
Hable  in  respect  of  breaches  of  trust ;  but  now,  under  the  Trustee  Act,  1888 
(61  &  62  V.  c.  69),  s.  8,  where  a  trustee  has  committed  a  breach  of  trust  at 
her  instigation  or  request,  or  with  her  consent  in  writing,  the  Court  may, 
notwithstanding  such  restraint,  impound  her  interest  by  way  of  indemnify 
to  the  trustee.  As  to  the  effect  of  this  section,  see  Bicketts  v.  B.,  62  L.  T. 
N.S.  263 ;  Lewin  on  Trusts,  1044. 

She  can  only  deal  with  the  interest  of  a  fund  settled  to  her  separate  use 
without  power  of  anticipation  after  it  has  become  payable,  and  not  with  an 
^portioned  part  up  to  tne  date  of  assignment:  Be  Brettle,  2  D.  J.  &  S.  79; 
JoUands  v.  Burdett,  10  Jur.  N.S.  349. 
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WiePB  a  feme  while   sole  mortgaged  her  life  interest,  and  afterwards 

'i^&nied,  and  effected  a  second  mortg;age,  which  was  inoperatiYe,  as  to  a 

f^  which  she  was  restramed  from  anticipating,  it  was  held  mat  the  securities 

iDO^^^e  iziarshalled  so  that  the  interest  due  to  the  first  mortgagee  should  be 

paid  oat  of  the  portion  of  the  income  which  was  not  ayailable  for  the  second 

mortgagee:  BeLoder's  Trusts^  66  L.  J.  Oh.  230;  35  W.  E.  58 ;  W.  N.  (86J 166. 

Words  creating  separate  estate  without  power  of  anticipation,  tnough 
apparentlj^  restricted  to  the  marriage  then  contemplated,  will  not,  imless 
tne  intention  be  eiEpTessly  declared,  ro  limited  to  that  marriage :  Hawkes  y. 
Euhback,  11  Eq.  5 ;  ite  Oaffee,  1  Mac.  &  G.  541. 

The  clause  restraining^  alienation,  though  inoperatiye  during  discoverture, 
reviyes  in  case  of  subsequent  marriage :  see  TiUiett  y.  Armstrong ^  Scarborouah 
y.  Barman,  1  Beav.  1,  34  ;  4  M.  &  Or.  377,  378 ;  but  may  be  removed  by  the 
act  of  therein*  while  discoyert,  e.g.,  a  coyenant  to  settle,  though  the  interest 
waspeyeraonary :  Be  Wood,  W.  y.  Hooper,  61  L.  T.  N.S.  197. 

And  a  proyision  for  the  sole  and  separate  use  of  a  woman  iu  case  she 
should  Boryiye  her  intended  husband,  with  a  restraint  on  anticipation,  has 
"been  held  to  render  the  property  iualienable  during  the  intendea  as  well  as 
any  future  coverture  :  Be  Molyneux*8  Estatty  I.  R.  6  Eq.  411. 

)kcu9  if  the  gift  ia  expressly  made  to  the  separate  use  of  the  wife  inde- 
pendently of  the  particolar  husband  (named) :  Moore  y.  Morris,  4  Drew.  33. 

Where  a  life  interest  was  giyen  to  a  married  woman  with  a  restraint  on 
anticipation,  and  a  gift  oyer  on  her  decease,  or  on  her  anticipating  the 
income,  and  Bh.e  afterwards  assiened  by  way  of  mortgage,  the  assignment 
being  held  yyliolly  inoperatiye,  there  was  no  forfeiture,  '*  anticipating  '*  not 
being  equiyalent  to  attempting  to  anticipate :  Re  Wormald,  FranJe  y.  Muzeen, 
43  Cm.  Div.  630.  In  StewaH  y.  Fletcher,  Z»  Ch.  D.  627  {sup.  Vol.  I.  p.  188), 
tiie  Court,  in  ordering  pa^pnent  of  diyidends  to  a  woman  restrained  from 
anticipation,  added  a  direction  that  they  were  not  to  be  paid  to  any  attorney, 
except  upon  an  affidayit  or  statutory  declaration  by  such  attorney,  that  he 
reoeiyed  them  on  her  behalf,  and  for  ner  use,  and  not  for  any  other  person  to 
whom  she  had  assigned,  or  purported  to  assign  them. 

£yen  for  t^e  benefit  of  a  married  woman,  the  Court  could  not  release  her 
separate  estate  from  the  restraint  upon  anticipation:  Robinson  y.  Wheels 
Wright^  6  D.  M.  &  G.  535 ;  21  Beay.  214 ;  Re  Glanvill,  Ellie  y.  Johnson,  31 
Ch.  Diy.  532 ;  nor  aid  her  in  anticipating,  though  by  the  law  of  her  husband's 
domicil  the  clause  against  anticipation  failed :  Feillon  y.  Brooking,  25  Beay.  218. 

Bdease  of  restraint  under  Conveyancing  Act, — ^Now  by  the  Conyeyanc- 
ing  Act,  1881  (44  &  45  V*  c.  41),  s.  39,  the  Court  may,  "notwithstanding 
that  a  married  woman  is  restrained  from  anticipation,  where  it  appears  to 
the  Conrt  to  be  for  her  benefit,  by  judgment  or  order,  with  her  consent, 
Innd  her  interest  in  any  property."  GHie  power  of  the  Court  under  this 
section  is  discretionary  and  to  be  exercised  only  where  a  strong  case  is 
made  out:  Re  Little,  Harrison  t.  H,  40  Ch.  Diy.  418;  and  with  refer- 
ence to  some  particular  disposition  to  be  made  by  the  feme :  Re  Warren, 
52  L.  J.  Ch.  928 ;  49  L.  T.  N.S.  696.  The  Court  must  be  satisfied  that 
it  will  be  for  the  benefit  of  the  wife  indiyiduaUyto  grant  the  apphcation : 
Re  Jordan,  Kino  y.  Ficard,  34  W.  B.  270  ;  W.  N.  (86)  6 ;  Rb  Currey, 
56  L.  J.  Ch.  389;  Re  Segrave's  Trusts,  17  L.  E.  Ir.  424;  Re  Millar,  25 
L.  B.  Ir.  107 ;  Re  Tennant,  25  L.  E.  Ir.  522;  Re  Flood,  11  L.  E.  Ir.  355; 
and  not  merely  for  the  benefit  of  the  husband :  Tamplin  y.  Miller,  30  W.  E. 
422 ;  or  to  benefit  the  wife  by  releasing  a  power  to  appoint  amongst  her 
children :  Re  Little,  40  Ch.  Diy.  418 ;  and  see  Ounynghxme  y.  Thurlow,  1 
B.  &  M.  436;  -fife  Raddiffe,  R.  y.  Bewes,  (1892)  1  Ch.  0.  A.  227 ;  (1891)  2  Ch. 
662 ;  and  generally  as  to  the  circumstances  under  which  the  Court  will  dis- 
charge the  restraint,  see  Lewin,  893,  894;  Hodges  y.  H,,  20  Ch.  D.  749;  Re 
Milner^B  Sett.,  (1891)  3  Ch.  547. 

The  application  xmder  the  section  should  be  by  summons :  Latham  y.  L., 
W.  N.  (89)  171 ;  Re  LillwaWs  Settlement  Trusts,  30  W.  E.  243.  As  to  not 
requiring  trustees  to  be  seryed,  and  as  to  form  of  order,  see  Re  Little* s  Will, 
36  Ch.  D.  701 ;  and  as  to  separate  examination  of  married  woman,  see  Hodges 
V.  H,  20  Ch.  D.  749 ;  Musgrave  y.  Sa/ndeman,  48  L.  T.  N.S.  215. 

A  restraint  against  alienation  of  rents  and  profits  does  not  nreyent  a  wife 
(equitable  tenant  in  tail)  from  barring  the  entail  and  defeating  her  husband's 
light  to  curfceey  Vy  devising  the  estate :  Cooper  v.  Macdonald,  7  Ch.  D.  288. 


770  Married  Women.  [chap,  xxxvzr* 

When  the  restriction  against  alienation  is  carried  beyond  the  legal  limit 
it  may  be  rejected,  leaving  the  appointment  for  separate  use  yaJid:  Me 
Cunynghame*B  Settiement,  11  Eq.  324 ;  Teagu^s  Settlement,  10  Eq.  564  ;  Me 
Ridley,  BuckUm  v.  Hay,  11  Ch.  I).  645  ;  Re  Errtngton,  Bawtree  v.  E.,  W.  N. 
(87)  23;  Herbert  v.  Webster,  15  Gh.  D.  610 ;  or  upheld  so  far  as  it  is  applic- 
able to  persons  in  esse,  and  therefore  within  the  legal  limit :  Armitage  t-. 
Coate;  35  Beav.  1  :  see  Lewin,  894,  and  Re  Dawion,  Johnston  y.  Hill,  39 
Gh.  D.  155  (as  to  person  past  age  of  child-bearing). 

As  to  the  effect  of  sect.  19  of  the  Married  Women's  Property  Act,  1882, 
see  in/,  p.  776. 

As  to  the  effect  of  a  judicial  separation  upon  a  restraint  on  anticipation, 
see  Waite  y.  Morland,  38  Ch.  D.  135. 

(m.)   SEPABATE  ESTATE  UlTDEB  THE  MAKRTED  WOMSN'b  FBOFEBTT  ACTS. 

Appointmetit  of  Trustees  ofTolicy  Money — Married  W6fnen*s 
Property  Act,  1882,  «.  11. 

Upon  the  petition  of  A.  B.,  Let  C.  D.  of  ftc,  and  E.  F.  of  &c.,  be 
appointed  trustees  for  the  purpose  of  receiying  from  the  London  and 
Lancashire  Assurance  Co.  £ —  bonuses  and  other  moneys  payable 
under  the  policy  effected  in  that  office  on  the  life  of  X.,  dated  &c.,  and 
numbered,  Ac— -Rtf  Davies^  Poliey,  Ohitty,  J.,  16  Noy.  1891,  A.  1717; 
S.  C,  (1892)  1  Ch.  90. 

For  a  like  order  under  the  Married  Women's  Property  Act,  1870,  s.  10,  see 
Re  Turner,  Y.-G.  B.  at  Ghambers,  14  Sept.  1875,  B.  1592;  Seton,  4th  ed. 
p.  663. 

For  order,  on  petition  of  widow  and  children,  appointing  trustees  to  receiye 
the  policy-money  and  declaring  the  trusts  on  which  it  was  to  be  held,  t.  e.,  after 
payment  of  costs  as  between  solicitor  and  client,  to  inyest  the  residue,  and 
pay  the  income  to  widow  for  life  for  her  separate  use,  without  power  of 
anticipation,  with  remainder,  as  to  both  capital  and  income,  for  the  children 
at  twenty-one,  or  marriage  under  that  age,  in  equal  shares ;  if  but  one  child, 
the  whole  to  that  one  child,  with  remaindor,  if  neither  child  attained  twenty- 
one,  or  married  under  that  age,  for  the  widow  absolutely :  Re  Mellor*s  Policy, 
Y.-G.  M.,  13  July,  1877 ;  6  Uh.  D.  127 ;  a  subsequent  order  was  made  on 
the  7th  Dec.  1877,  distributing  the  policy  moneys  as  if  the  husband  had  died 
intestate :  see  7  Gh.  D.  200 ;  but  see  Re  Adams'  Policy  Trusts,  inf.  p.  772. 

mabbied  women's  peoperty  acts,  1870  axd  1874. 

The  character  of  separate  estate  was  extended  by  the  Married  Women's 
Property  Act,  1870  (33  &  34  Y.  c.  93),  to  the  following  descriptions  of  pro- 
perty :— 

Sect.  1.  The  wages  and  earnings  of  any  manied  woman  acquired  by  her 
after  the  9th  August,  1870,  in  any  employment,  occupation,  or  trade  in  which 
she  was  engaged  or  which  ehe  carried  on  separately  from  her  husband,  and  also 
any  money  or  property  so  acquired  through  tne  exercise  of  any  literary, 
artistic,  or  scientific  skill,  and  all  inyestments  of  such  wa^es,  &o.,  or  pro- 
perty, were  to  be  deemed  to  be  properhr  held  and  settied  to  ner  separate  use 
mdependently  of  any  husband;  and  her  receipts  alone  were  to  be  a  good 
discharge  for  such  wages,  &c. 

This  section  was  held  to  apply  not  only  to  the  earnings  of  a  separate  busi- 
ness carried  on  by  a  married  woman,  but  also  to  the  business  and  stock  in 
trade  from  which  the  earnings  were  made :  Ashworth  y.  Outram,  5  Gh.  Diy.  923, 
939 ;  and  see  Lovell  y.  Newton,  4  G.  P.  D.  7 ;  Re  Dearmer,  James  y.  D,,  53 
L.  T.  N.S.  905 ;  and  after  her  death  such  earnings  formed  equitable  assets : 
Re  Poole,  Thompson  y.  Bennett,  6  Gh.  D.  739. 

Sect.  2.  Deposits  in  the  sayings  banks  in  the  name  of  a  married  woman, 
or  of  a  woman  who  shall  marry  after  such  deposit,  were  to  be  deemed  to  be 
her  separate  property,  and  to  be  accounted  for  and  paid  to  her  as  if  edie  were 
unmarried. 

By  sect.  3,  it  was  proyided  that  any  manied  woman,  or  woman  about  to 
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he  manied,  might  apply  to  the  Governor  and  Company  of  the  Bank  of 

£k^iid  or  of  Ireland,  oy  a  form  to  be  provided  for  that  purpose,  that  stock 

not  being  less  than  £20,  to  which  the  woman  so  applying  was  entitled,  or 

viiich  she  was  aboat  to  acquire,  might  be  transferred  to,  or  made  to  stand  in 

the  books,  &c.  in  the  name,  or  intended  name,  of  the  woman,  as  a  married 

woman  entitled  to  her  separate  use ;  and,  on  such  form  being  entered  in  the 

books  aecordingly,  the  same  should  be  deemed  to  be  her  separate  property, 

and  should  be  transferred  and  the  dividends  paid  as  if  she  were  an  unmarried 

woman:  provided  that  if  any  such  investment  in  the  funds  was  made  by  a 

married  woman  by  means  of  moneys  of  her  husband  without  his  consent,  the 

Court  might,  on  application  nnder  sect.  9  of  the  Act,  order  such  investment, 

and  the  diyidends,  or  any  part  thereof,  to  be  transferred  and  paid  to  the 

ImsbBnd* 

Under  this  section  a  fnnd  in  Court  to  which  a  married  woman  was  entitled 
for  her  separate  use,  or  subject  to  her  power  of  appointment,  might,  with  the 
eansent  of  the  husband  and  the  reversioner,  be  transferred  into  her  name 
pursuant  to  the  Act:  Be  Bartholomew,  19  W.  E.  95;  23  L.  T.  N.S.  433; 
Be  BuUin,  23  L.  T.  N.S.  523  ;  Frank  v.  Mackay,  I.  B.  8  Eq.  93 ;  and  where 
one  of  the  applicants  was  under  age,  and  a  wara  of  Court  at  the  time  of  her 
marnage,  the  fund  was  ordered  to  be  settled  on  her :  Be  Butlin,  sup, 

TJntu  stock  in  the  Bank  of  England  (to  which  a  married  woman  had 
become  entitled,  under  sect.  7,  for  her  sej^arate  use)  was  actually  standing 
in  her  name,  under  sect.  3,  she  had  no  right,  and  the  Bank  could  not  he 
compelled,  to  transfer  the  stock  without  the  concurrence  of  her  husband : 
Howard  Y.  Bank  of  England,  19  £q.  29d. 

Sect.  4.  The  like  provisions  were  made  with  respect  to  paid-up  shares,  or 
any  debenture  or  debenture  stock,  or  any  stock  of  any  incorporated  or  joint 
stock  CO.,  to  the  holding  of  which  no  liaoility  was  attached,  and  to  which  a 
maziied  woman,  or  woman  about  to  be  married,  was  entitled ;  and  by  sect.  5, 
with  respect  to  anv  share,  benefit,  debenture,  right,  or  claim  in,  to,  or  upon 
the  funds  of  an  industrial  and  provident,  friendly,  benefit,  building,  or  loan 
society,  to  the  holding  of  which  share,  &c.,  no  liability  was  attached :  see 
i2^.  V.  Camaiie  Bail.  Co.,  8  L.  B.  Q.  B.  299. 

Sect.  7.  Personal  property  to  which  any  married  woman  after  the  9th 
August,  1S70,  should  become  entitled  under  an  intestacy  (whatever  the 
amount :  Be  Voaa,  King  v.  F.,  13  Ch.  D.  504),  or  money  not  exceeding  £200 
under  any  deed  or  wiU ;  and, — 

iietL  8.  The  rents  and  profits  of  any  freehold,  copyhold,  or  customary- 
hold  property,  which  should  descend  upon  any  woman  married  after  9th 
August,  1870,  as  heiress  or  co-heiress  of  an  mtestate — ^were,  subject  and 
wiuout  prejudice  to  the  trusts  of  any  settlement  affecting  the  same,  to 
belong  to  her  for  her  separate  use,  and  her  receipts  alone  were  a  good 
discharge  for  the  same. 

This  section  does  not  give  her  an  enlarged  dominion  over  the  inheritance : 
Jokn$<m  V.  J.,  35  Ch.  D.  345. 

Sect.  9.  In  questions  between  husband  and  wife  as  to  property  by  the  Act 
dedaied  to  be  separate  property  of  the  wife,  either  party  might  apply  by 
Bommons  or  motion  to  the  (Chancery  Division  of  the  High  Coiirt  of  Justice) 
or,  irrespective  of  the  value  of  the  property,  to  the  Judge  of  the  County 
Court. 

Sect  10.  A  married  woman  might  effect  a  policy  of  insurance  upon  her 
own  life  or  tiie  Hfe  of  her  husband  for  her  separate  use,  and  the  same  and  all 
benefit  thereof,  if  expressed  on  the  face  of  it  to  be  so  effected,  should  enure 
aoocffdingly,  and  the  contract  be  as  valid  as  if  made  with  an  unmarried 
woman.  A  policy  effected  by  a  married  man  on  his  own  life,  and  expressed 
to  be  for  the  benefit  of  his  wife,  or  of  his  wife  and  children,  was  to  enure, 
and  be  deemed  a  trust  for  ihe  benefit  of  his  wife  for  her  separate  use  and  of 
his  children,  according  to  the  interest  so  expressed,  and  so  long  as  any  object 
of  the  trust  remained  was  not  to  be  subject  to  the  control  of  the  husband,  or 
to  his  creditors,  or  form  part  of  his  estate :  see  on  this  section,  Holt  v.  JSver<iU, 
2  Ch.  D.  266. 

Where  the  interest  to  be  taken  by  the  widow  and  her  children  was  not 
expressed  on  the  face  of  the  policy,  the  money  secured,  though  in  the  first 
instance  ordered  to  be  held  upon  the  usual  trusts  (see  Be  ^^^^t^^l% 
Tmts,  6  Ch.  D.  127),  was  on  subsequent  application  alloved  to  be  distributed 
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as  if  the  husband  had  died  intestate,  the  widow  being  poor,  and  the  inoome  of 
the  policy  moneys  insufficient  for  the  maintenance  ox  herself  and  children. : 
8,  a,1  Gh.  D.  200.  This  was  not  followed  in  Be  Adam'$  Policy  TrtuU,  23 
Oh.  D.  525,  where  Chitty,  J.,  intimated  the  opinion  that  tinder  a  policy  for 
the  benefit  of  wife  and  children,  the  widow  took  for  life  for  her  separate  nM, 
with  remainder  to  the  children  as  joint  tenants,  and  a  recital  was  inserted  in. 
the  order  that  ^e  suryiying  children  took  as  joint  tenants ;  but  in  lie  Setftaw^^ 
SeyUrn  Y.  Satterthwaite,  34  Ch.  D.  511,  North,  J.,  held  that  in  such  a 


widow  and  children  took  concurrently  as  joint  tenants;  and  this  has  sinoe 
been  followed  by  Oiitty,  J. :  Be  Daviet'  Foliey,  (1892) 


ICh.  90. 

Where  the  appointment  by  the  Court  of  a  new  trustee  is  required,  the 
petition  or  summons  should  he  entitled  also  in  the  matter  of  the  Trustee  Act» 
and  in  the  matter  of  the  Act  of  1882 :  Be  Soutar's  Policy  Trusts,  26  Ch.  D. 
236;  and  the  Court  can  imder  ite  general  jurisdiction  appoint  two  ne^w 
trustees:  SchvUze  y.  5.,  56  L.  J.  Ch.  356 ;  56  L.  T.  N.S.  231. 

Where  ihe  fund  was  te  be  retained  on  behalf  of  infante,  the  Court  declined, 
to  appoint  a  single  trustee  under  this  section :  Bt  HowsovCb  Policy  TrustSy  W. 
N.J85)  213. 

Where  a  person  effected  a  policy  upon  his  own  life  under  the  M.  W.  P.  Act 
for  the  benefit  of  his  wife  for  ner  separate  use,  and  of  the  children  to  be  bom. 
of  the  marriage  as  he  should  appoint,  and  he  died  without  having  exercised 
the  power  of  appointment,  leaying  his  widow  and  one  child,  an  infant, 
surviying,  the  policy  money  was  directed  to  be  paid,  as  te  one  moiety  to  the 
widow,  and  as  to  the  other  moiety  te  be  invested  m  trust  for  the  child,  and  the 
income  during  minority  paid  to  the  widow  for  his  maintenance :  Be  EdwardB* 
Policy,  V.-C.  M.,  28  W.  E.  72;  and  see  Fisher  v.  Shirley,  43  Ch.  D.  290. 

Sect.  11 .  A  married  woman  mije^ht  maintain  an  action  in  her  own  name  for 
the  recovery  of  any  wages,  earnings,  money,  and  property  declared  by  the 
Act  to  be  separate  property,  or  of  any  property  belonging  to  her  before  mar- 
riage, and  which  her  husband  should  by  writing  under  his  hand  have  agreed 
wiui  her  should  belong  to  her  after  marriage  as  her  separate  property,  and  she 
was  to  have  in  her  own  name  the  same  remedies,  both  dviland  criminal,  for 
the  protection  and  security  of  such  wages,  &c,,  as  if  they  belonged  to  her  as 
an  unmarried  woman.  See  on  this  section,  Summers  v.  City  Bank,  L.  B.  9  C.  P. 
580;  Howard  v.  Bank  of  England,  19  Eq.  295;  Duncan  v.  Cashin,  L.  B.  10 

C.  P.  554. 

This  section  did  not  allow  a  married  woman  to  be  sued  alone  without  her 
husband  in  an  action  to  charge  her  separate  earnings  with  a  debt  contracted 
by  her:  Hancock  v.  Lahlache,  3  C.  P.  1).  197;  AtuH)od  v.  Chichester,  3  Q.  B. 

D.  722 ;  but  applied  so  as  to  allow  her  to  present,  without  a  next  friend,  a 
petition  f orpayment  of  her  separate  property  out  of  Court :  Be  Fisher^  s 
TrusU,  30  W.  ft.  56. 

Sect.  12.  A  husband  was  not,  by  reason  of  his  marriage  after  the  passing 
of  the  Act,  to  be  liable  for  the  debte  of  his  wife  contracts  before  marriage ; 
and  the  wife  was  liable  to  be  sued  for,  and  any  property  belonging  to  her  for 
her  separate  use  was  liable  to  satisfy  such  debte  **  as  if  iQie  had  continued 
unmarried." 

Under  this  section  the  separate  property  of  the  wife  remained  liable  for  her 
antenuptial  debts  even  though  she  was  restrained  from  anticipation :  Axford 
V.  Beid,  22  Q.  B.  Div.  548 ;  Be  Hedgdy,  Small  v.  H.,  34  Ch.  D.  379;  London 
and  Provincial  Bank  v.  Bogle,  7  Ch.  V,  773 ;  but  she  could  not  be  made  a 
bankrupt :  Be  Holland,  9  Ch.  307. 

The  husband  surviving  and  taking  out  admon  to  the  wife  was,  notwith- 
standing the  section,  liable  for  her  debte :  Turner  v.  CauIJield,  7  L.  B.  Ir.  347. 

Sect.  13.  A  married  woman  having  separate  property  might  be  made  liable 
for  the  maintenance  of  her  husband  where  he  became  chargeable  to  a  imion 
or  parish,  and  the  order  might  be  made  and  enforced  against  her  in  the  same 
way  as  such  an  order  might  be  made  and  enforced  against  a  husband  by  the 
Poor  Law  Amendment  Act,  1865  (31  &  32  Y.  c.  122),  s.  33 ;  and  by  sect.  14, 
she  was  to  be  subject  to  the  same  liability  for  tiie  maintenance  of  her  children 
as  a  widow. 

By  the  Amendment  Act  of  1874  (37  &  38  Y.  c.  50),  as  to  marriages  which 
took  place  after  the  30th  July,  1874,  the  liability  of  the  husband  was 
restored  (sect.  1),  but  was  confined  to  tiie  extent  of  the  fortune  of  the  wife 
receired,  or  whidi  ou^ht  to  haye  been  received,  by  him,  if  he  pleaded  that 
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Hmit  to  his  liability ;  but  it  was  in  his  option  either  to  claim  this  limit  to  his 
liability  or  not,  and  if  he  did  not  so  claim  it,  he  was  liable  for  the  wife's 
debts  in  the  same  manner  as  the  husband  originally  was  at  common  law. 
Under  this  Act,  therefore,  a  creditor  of  the  wife  suing  the  husband  and  wife, 
was  not  bound  to  allege  facts  showing  the  liability  of  the  husband,  but 
the  husband,  reiving  on  the  Act,  had  to  plead  it  by  way  of  defence  :  Matthews 
T.  WhitUe^  13  Ch.  D.  811 ;  but  the  liability  of  the  husband  did  not  continue 
after  the  wife's  death  :  BeU  y.  Siwker,  10  Q.  B.  D.  129. 

By  sect.  22  of  the  Married  Women's  Property  Act,  1882,  the  Acts  of  1870 
and  1874  are  repealed,  but  such  repeal  '*  shall  not  affect  any  act  done  or  right 
acquired  while  either  of  such  Acts  was  in  force,  or  any  nght  or  liability  of 
any  husband  or  wife,  married  before  the  commencement  of  mis  Act"  (i.e.,  the 
Act  of  1882),  **  to  sue  or  be  sued  imder  the  provisions  of  the  said  repealed  Acts 
or  either  of  them,  for  or  in  respect  of  any  debt,  contract,  wrong,  or  other 
matter  or  thing  whatsoever,  for  or  in  respect  of  which  any  such  right  or 
liability  shall  mtve  accrued  to  or  against  such  husband  or  wife  ^bef ore  the 
commencement  of  this  Act." 

MAKKTKD  WOKEK's  PBOPESTY  ACT,  1882. 

Capacity  of  Married  Woman. — ^By  sect.  1  of  the  Married  Women's  Property 
Act,  1882  (45  &  46  Y.  c.  75),  sub-sect.  1,  ''  a  married  woman  shaU  in  accord- 
ance with  the  provisions  of  this  Act,  be  capable  of  acquiring,  holding,  and 
disposing  by  will  or  otherwise,  of  any  real  or  j^rsonal  propeity,  in  the  same 
manner  as  if  she  were  a/eme  sole,  without  the  mtervention  of  any  trustee." 

Sect.  1  is  a  general  section,  which  is  to  be  construed  with  sects.  2  and  5 
(v.  inf.)  :  Be  Cuno,  Mansfield  y.  M,,  43  Ch.  Diy.  12, 15 ;  and  see  Be  Drummond 
and  Davie,  (1891)  1  Ch.  524,  534. 

As  this  sub-section  does  not  deal  with  the  devolution  of  property  undisposed 
of  by  the  feme,  it  does  not  affect  the  marital  right  of  the  husband  as  against 
the  next  of  kin :  ^  Lambert  $  Estate,  8tant(m  v.  Z.,  39  Ch.  D.  626 ;  Sur- 
man  v.  Wharton,  (1891)  1  Q.  B.  491,  493 ;  Smart  v.  Tranter,  43  Ch.  Diy.  587 ; 
nor  deprive  him  of  his  estate  by  the  curtesy  in  her  realty  undiaposed  of : 
Hope  v.  H.,  (1892)  2  Ch.  336 ;  nor  does  it  alter  the  status  of  the  feme  so  as 
to  affect  the  operation  of  the  rule  whereby  husband  and  wife,  under  a  gift 
to  them,  take  as  one  person :  Be  Jupp,  J,  v.  Bitckwell,  39  Ch.  D.  148 ;  Be 
March,  Mander  v.  Harris,  27  Ch.  Diy.  166 ;  24  Ch,  D.  222 ;  Be  Dixon,  Byram 
V.  TM,  42  Ch,  D.  306. 

As  to  the  effect  of  the  Act  in  reference  to  the  will  of  the  married  woman, 
V.  inf.  p.  782. 

By  sub-sect.  2  (r.  mp,  p.  749),  a  married  woman  is  rendered  capable  "  of 
entering  into  and  rendering  herself  liable  in  respect  of,  and  to  the  extent  of 
her  separate  property  on  any  contract,"  and  of  suing  and  being  sued,  either 
in  contract,  or  tort,  or  otherwise ;  and  any  damages  or  costs  recovered  by 
her  are  to  be  her  separate  property,  and  any  dcunages  or  costs  recoyered 
against  her,  are  made  payable  out  of  her  separate  property.  This  enact- 
ment is  not  retrospective :  Davies  v.  Stanford^  61  L.  T.  N.S.  234 ;  and  it 
does  not  abolish  the  general  liability  of  the  husband  for  his  wife's  torts : 
Seroka  v.  KaUenhurg,  17  Q.  B.  D.  117. 

By  sub-sect.  3,  "  every  contract  entered  into  by  a  married  woman  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to  bind  her 
separate  property,  unless  the  contrary  be  shown." 

JBy  sub-sect.  4,  *  *  every  contract  entered  into  by  a  married  woman  with 
respect  to  and  to  bind  her  separate  property,  shall  bind  not  only  the  separate 
property  whic^  she  is  possessed  of  or  entitled  to  at  the  date  of  the  contract, 
out  also  all  separate  property  which  she  may  thereafter  acquire." 

These  enactments  do  not  enable  a  married  woman  who  has  no  separate 
property  to  bind  herself  by  contract:  Stogdon  v.  Lee,  (1891)  1  Q.  B.  (0.  A.) 
661 ;  Faaiser  y.  Gurney,  19  a  B.  D.  519 ;  Be  Shakespear,  Deahin  v.  Lakin,  30 
Ch.  D.  169;  and  see  FelUm  v.  Harrison,  (1891^  2  Q.  B.  (C.  A.)  422;  and, 
tiierefore,  the  Pit  suing  her  must  prove  that  she  nad  at  the  time  of  entering 
into  the  contract,  separate  property,  free  from  restraint  on  anticipation,  as  to 
which  she  might  reasonably  be  deemed  to  have  contracted :  Tetley  v.  Griffith, 
57  L.  T.  N.S.  673;  36  W.  JB.  96;  W.  N.  (87)  218;  Braunstein  v.  Levns,  64 
L.  T.  N.S.  265;  Leak  v.  Driffield,  24  a  B.  D.  98;  secus,  where  Pit  is 
suing  otherwise  t^^^^  in  contract,  as  in  that  case  the  liability  of  the/«me  to- 
be  sued  is  general ;  Whittakw  y.  Kershaw,  45  Ch.  Diy.  230,  327,  329. 
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Semhle,  the  enactments  are  not  retrospeotiye  bo  as  to  affect  oontractB 
entered  into  previously  to  1883 :  Be  Roper,  B.  v.  Dmcaeter,  39  Ch.  D.  482,  487  ; 
and  see  C<m<dan  v.  Leyland,  27  Ch.  D.  d32 ;  Be  March,  Mander  v.  Harris,  27 
Ch,  Div.  166 ;  TumbtUl  v.  Forman,  16  Q.  B.  Div.  234 ;  but  a  consent  ord«r 
after  1883,  referring  to  arbitration  questions  under  a  contract  made  before 
1883,  was  held  to  be  a  new  contract :  Conolan  y.  Leyland,  sup. 

As  the  Act  refers  to  separate  property  only,  the  contract  of  the  married 
woman  will  not  affect  property  acquired  bv  her  after  the  coverture :  Beckett 
V.  TVmAjct,  19  Q.  B.  D.  7 ;  or  separate  property  subject  to  restraint  on  antici- 
pation at  the  time  of  the  contract,  but  afterwards  becoming  free  therefrom 
on  the  coverture  ceasing :  Felton  v.  Harruon,  (1891)  2  Q.  B.  422 ;  but  it  -will 
affect  separate  property  acquired  during  a  subsequent  covertiiro:  Jay  v. 
Bohirmm,  26  Q.  B.  Div.  467. 

By  sub-sect.  ^,  '*  every  married  woman  carrying  on  a  trade  sex>arately 
from  her  husband  shall,  in  respect  of  her  separate  property,  be  subject  to  the 
bankruptcy  laws  in  the  same  way  as  if  she  were  a /me  «o&." 

As  power  is  not  **  property,"  a  married  woman  adjudicated  bankrupt  under 
this  sub-section,  cannot  be  compelled  to  exercise  a  general  power  in  favour 
of  the  trustee  in  bankruptcy :  Exp,  Qilchrist,  Be  Armstrong,  17  Q.  B.  Div. 
621. 

As  to  the  position  before  the  Act  of  a  married  woman  in  regard  to  tbe 
bankruptcy  laws,  v.  sup.  pp.  762, 763. 

Woman  married  after  the  Act. — By  sect.  2,  "every  woman  who  marries 
after  the  commencement  of  this  Act  shall  be  entitled  to  have  and  to  hold  as 
her  separate  property  and  to  dispose  of  in  manner  aforesaid,  all  real  and 
personal  property  which  shall  belong  to  her  at  the  time  of  marriage,  or  shall 
DC  acquired  oy  or  devolve  upon  her  after  marriage,  including  any  wages, 
earnings,  money,  and  property  gained  or  acquired  by  her  in  any  employments 
trade,  or  occupation  m  which  she  is  engaged,  or  which  she  carries  on 
separately  from  her  husband,  or  by  the  exercise  of  any  literary,  artistic,  or 
scientific  skilL" 

As  to  the  protection  extended  to  the  trade  or  business  from  which  the 
earnings  arise,  see  Ashworth  v.  Outram,  5  Ch.  Div.  923,  sup,  p.  770. 

Where  a  married  woman  carries  on  a  separate  trade  it  must  be  assumed, 
unless  the  contrary  is  shown,  that  she  has  separate  property :  Eddowes  v. 
Argentine  Loan  Co.,  63  L.  T.  N.S.  364. 

Woman  married  before  the  Act, — By  sect.  5,  "  every  woman  married  before 
the  commencement  of  this  Act  shall  be  entitled  to  have  and  to  hold  and  to 
dispose  of  in  manner  aforesaid  as  her  separate  property  all  real  and  personal 
property,  her  title  to  which,  whether  vested  or  contineent,  and  whether  in 
possession,  reversion,  or  remainder,  shall  accrue  after  uie  commencement  of 
this  Act,  including  any  wa^es,  earnings,  money  and  property,  so  gained  or 
acquired  by  her  as  aforesaid." 

As  the  section  relates  to  the  accruer  of  title,  it  does  not  affect  the  rights  of 
the  husband  in  respect  of  property  which  accrues  in  title  before,  but  faUs  into 
possession  after  the  Act :  Beid  v,  B.,  31  Ch.  Div.  402 ;  overruling  previous 
decisions  cited,  Lewin,  848. 

But  a  mere  spes  successionis,  as  one  of  a  class  of  possible  next  of  kin,  is  not 
a  contingent  title  within  the  section ;  and  on  the  class  becoming  ascertain- 
able subsequently  to  the  Act,  the  section  applied:  Be  Parsons,  Stockley  v.  P., 
45  Ch.  D.  61 ;  dissenting  from  Be  Beaupre's  Trusts,  21  L.  E.  Ir.  (C.  A.) 
397. 

And  damages  awarded  to  the  wife  in  an  action  by  her  and  her  husband, 
in  respect  of  personal  injury  to  her,  must  be  her  separate  property  under 
this  section,  if  they  are  not  so  under  sect.  1,  sub-sect.  2  :  Beasley  v.  Booney, 
(1891)  1  Q.  B.  609. 

Stocks,  Shares,  <fcc.  of  Married  Women, — ^By  sect.  6,  **all  deposits  in  any  post 
office  or  other  savings  bank,  or  in  any  other  bank,  all  annuities  granted  by 
the  commissionera  for  the  reduction  of  the  nationsJ  debt,  or  by  any  other 
person,  and  all  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  in  the  books  of  the  Gk)vemor  and  Company 
of  the  Bank  of  England,  or  of  any  other  bsmk,  which,  at  the  commencement 
of  this  Act"  (1st  January,  1883),  **are  standing  in  the  sole  name  of  a 
married  .woman,  and  all  shares,  stock,  debentures,  debenture  stock,  or  other 
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lotereeta  of  or  in  any  corporation,  company,  or  public  body,  municipal,  com- 
»a»cial,  or  otherwise,  or  of  or  in  any  industrial,  proyident,  friendly,  benefit, 
twnlflTng,  or  loan  society,  which  at  uie  oommencement  of  the  Act  ore  stand- 
"^  -1^  L  ^""°®"  (••  *•»  ««»»Wc,  her  sole  name),  •*  shall  be  deemed,  unless  and 
imtol  liie  contrary  be  shown,  to  be  the  separate  property  of  such  married 
wonian ; "  and  the  fact  that  such  property  is  stanoinff  in  the  sole  name  of  a 
niamed  woman  "  shall  be  sufficient  primd  facie  evidenoe  that  she  is  bene- 
tunauy  entitled  thereto  for  her  separate  use,  so  as  to  authorize  and  empower 
oer  to  peoeiTe  or  transfer  the  same,  and  to  receive  the  dividends,  interest, 
•jUd  jjpofits  thereof,  without  the  concurrence  of  her  husband,"  and  to  in- 
demnify the  sereral  persons,  public  bodies  and  companies  concerned  in  respect 

A  Y^  ^^  ^'  ^  ^^^  deposits,  annuities,  sums,  shares,  stock,  debentores, 

^wMotuw  stock,  and  other  interests  as  referred  to  in  the  last  section,  which 

TOrtheoommenoement  of  the  Act  shall  be  allotted  to  or  made  to  stand  in 

<!J    ^i^Mio  of  a  married  ^woman,  are  to  be  deemed,  unless  and  imtil  the 

^^™7.  ^  shown,  to  be  her  separate  property,  in  respect  of  which,  so  far  as 

wiy  halnhtj^inay  be  incident  thereto,  her  separate  estate  is  alone  to  be  liable. 

•oQt  nothing  in  the  Act  is  to  require  or  authorize  any  corporation  or  com- 

P^yto  admit  any  married  ^^oman  to  be  a  holder  of  any  shares  or  stock 

aemn,  to  which  any  liability  may  be  incident,  contrary  to  the  provisions  of 

t&0  ins^ment  regulatings  such  corporation  or  company. 

By  sect.  8,  the  above  provisions  are  extended  to  the  case  of  stocks,  shares, 
Ac  mvested  in  the  names  of  any  nuuried  woman  jointly  with  any  persons  or 
person  other  than  her  husband ;  and  by  sect.  9,  the  ooncurrenoe  of  the 
husband  in  any  transfer  is  rendered  unnecessary. 

By  sect  10,  where  an  investment  has  been  made  by  a  married  woman  by 
means  of  moneys  of  ber  busband,  without  his  consent,  the  Court  may,  upon 
sa  application  under  sect.  17  (v.  9up.  p.  7do),  order  such  investment,  and  the 
diTidends  thereof,  or  any  part  thereof,  to  be  transferred  and  paid  respectively 
to  the  husband. 

iWicy  o/Auuranee. — Sect.  II  provides  that  a  married  woman  may  effect 
a  policy  upon  her  own  life,  or  the  life  of  her  husband,  for  her  separate  use ; 
and  tliat  a  policy  of  aaauranoe  effected  by  any  man  on  his  own  life,  and 
expressed  to  be  for  tbe  benefit  of  his  wife,  or  of  his  children,  or  of  his  wife 
and  duldren,  or  any   of   them,  or  by  any  woman  on  her  own  life,  and 
expressed  to  be  for  the  benefit  of  her  husband,  or  of  her  children,  or  of  her 
hosbuui  and  children,  or  any  of  them,  shall  create  a  trust  in  favour  of  the 
objects  therein  named,  and  the  moneys  payable  under  such  policy  shall  not, 
60  long  as  any  object   of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  or  be  subject  to  his  or  her  debts.    The  insured  may, 
by  the  policy,  or  by  any  memorandum,  appoint  a  trustee  or  trustees  of  the 
moneys  payable  under  the  policy,  and  from  time  to  time  appoint  a  new 
trustee,  or  new  trustees  thereof,  and  mav  make  provision  for  the  appoint- 
ment of  a  new  trustee,  or  new  trustees  thereof,  and  for  the  investment  of 
tbe  policy  moneys;   and  in  default  of  any  such  appointment,  such  policy, 
immediately  on  its  being  effected,  is  to  vest  in  the  insured  in  trust  for  the 
purposes  aforesaid.      If*  a-t  any  time,  there  shall  be  no  trustee,  or  it  shall  be 
expedient  to  appoint  a  new  trustee,  or  new  trustees,  the  appointment  may  be 
made  by  any  Court  baving  jurisdiction  tmder  the  Trustee  Act,  1850,  or  the 
Acts  amendmg  the  same. 

?or  the  cases  on  tbe  corresponding  section  (sect.  10)  of  the  Married 
Women's  Property  Act,  1870,  r.  mp.  p.  771. 

'When  the  object  of  the  trust  is  performed,  or  becomes  incapable  of  per- 
formance, the  policy  reverts  to  the  estate  of  the  iosured.  Therefore,  where 
the  death  of  the  insured  was  caused  by  the  felonious  act  of  his  inle,  who  was 
the  sole  cestui  que  trust  under  the  policy,  his  executors  could,  in  the  absence 
(rf  stipulation  to  the  contrary,  recover  from  the  insurance  office  on  the  policy : 
Cfedwf  V.  Muiwd  Beaerve  Fwnd,  (1892)  I  Q.  B.  (0.  A.)  147. 

iln^i^tiptiaZ  DebU. — ^By  sect.  13  (v.  sup.  p.  752),  a  woman,  after  her 
marriage,  is  to  continue  liable  to  the  extent  of  her  separate  estate  for  her 
ante-nuptial  debts,  contracts,  or  wrongs,  and  may  be  sued  accordingly,  and 
all  sams  leooTored  against  her  shall  be  payable  out  of  h^r  separate  property, 
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and  as  between  her  and  her  husband,  unless  there  be  any  contract  betweezL 
them  to  the  contrary,  her  separate  property  is  to  be  primarily  liable. 

The  section  extends  to  debts  contracted  under  the  powers  of  the  Act 
during  a  former  coverture :  Jay  v.  Robinson,  25  Q.  B.  Div.  467 ;  Pdton  v. 
Harruon,  (1891)  2  Q.  B.  422 ;  but  as  the  Act  does  not  destroy  the  unity  of 
person  existing  between  husband  and  wife,  he  cannot  sue  her  for  money  lent 
to  or  paid  for  ner  at  her  request  before  their  marriage :  ButUr  v.  J?.,  14  Q, 
B.  D.  831. 

By  sect.  14,  a  husband  is  liable  for  his  wife's  ante-nuptial  debts,  contracts* 
and  wrongs,  to  the  extent  of  aU  property  whatsoever  belonging  to  her  which 
he  shall  have  acquired  or  become  entitled  to,  from  or  through  her,  after 
deducting  therefrom  any  payments  made  by  him,  and  any  sums  for  which. 
judgment  may  have  been  bond  fide  recovered  against  him  in  respect  of  such 
debte,  &c.,  but  he  shall  not  be  Hable  for  the  same  any  further  or  otherwise. 

The  husband  can  avail  himself  of  the  Statute  of  Ijimitations  in  respect  of 
his  wife's  ante-nuptial  debt  as  from  the  time  when  the  debt  accrued  due  by 
her  :  Beck  v.  Pierce,  23  Q.  B.  Div.  316. 

By  sect.  16,  the  husband  and  wife  may  be  sued  jointly  in  respect  of  any 
sudi  debt  or  liability,  if  the  Pit  seeks  to  establish  his  claim  against  them 
both.  If  the  husband  is  not  found  liable,  he  is  to  have  jud^ent  for  his 
costs  of  defence,  whatever  may  be  the  result  of  the  action  agamst  the  wife  ; 
and  if  the  husband  is  liable  for  part,  the  judgment  to  the  extent  of  the 
amount  for  which  he  is  liable  is  to  oe  "a  joint  judgment  against  the  husband 
personally,  and  against  the  wife  as  to  her  separate  property ;  and  as  to  the 
residue ''  of  the  debt  or  damages,  '*  a  separate  judgment  against  the  wife  as  to 
her  separate  property  only.** 

Settlements  excepted  from  Act. — Sect.  19  enacts,  "nothing  in  this  Act  con- 
tained shall  interfere  with  or  affect  any  settlement,  or  a^ement  for  a 
settlement,  made  or  to  be  made,  whether  Defore  or  after  marriage,  respecting 
the  property  of  any  married  woman.** 

The  effect  of  this  provision  has  been  held  to  be  that  the  operation  of  a  settle- 
ment is  to  be  determined  precisely  as  under  the  previous  law,  so  that  no  one 
who  could  have  taken  an  interest  under  that  law  is  to  be  deprived  thereof : 
Be  Onslow,  Plowden  v.  Oayford,  39  Ch.  D.  622,  625;  Hancock  v.  iT.,  38  Ch. 
Div.  78 ;  and  property  which  would  have  been  bound  by  a  settlement  if  the 
Act  had  not  passed,  will  not  be  touched  by  sect.  5 :  Hancock  v.  J7.,  sup,; 
considering  Be  Queade's  Trusts,  53  L.  T.  N.S.  74 ;  33  W.  B.  816 ;  54  L.  J.  Ch. 
786.  Therefore,  a  covenant  for  settlement  of  the  wife's  after-acquired 
property  entered  into  by  the  husband  alone,  will  still  be  as  effectual  as  it 
would  have  been  before  1883:  Be  Whitaker,  Christian  v.  TF.,  34  Ch.  Div. 
227  ;  Hancock  v.  H,  sup. ;  and  see  Re  Stonor's  Trusts,  24  Ch.  D.  195 ;  Hem- 
ingway V.  Braithwaite,  61  L.  T.  N.S.  224 ;  but  when  the  settlement  has 
passed  an  interest  to  a  married  woman,  the  statutory  incidents  attach 
thereto:  Be  Onslow,  sup.;  and  if  she  becomes  discovert  and  marries  again, 
she  will  hold  it  as  separate  property  in  accordance  with  the  Act:  8,  C; 
and  an  alienation  by  her  which  would  not  have  been  practicable  before 
the  Act,  is  not  an  interference  with  or  act  affecting  the  settlement: 
Exp.  Boyd,  Be  Armstrong,  21  Q.  B.  Div.  264 ;  where  the  separate  life  estate 
of  ^feme  made  bankrupt  under  sect.  1,  sub-sect.  5,  was  held  to  pass  to  her 
trustee  in  bankruptcy. 

Bestraint  on  anticipation, — Sect.  19  further  provides  that  nothing  in  the 
Act  contained  **  shall  interfere  with  or  render  inoperative  any  restriction 
against  anticipation  at  present  attached  or  hereafter  to  be  attached  to  the 
enjoyment  of  any  property  or  income  by  a  woman  under  any  settlement, 
agreement  for  a  settlement,  will,  or  other  instrument ;  but  no  restriction  on 
anticipation  contained  in  any  settlement,  or  agreement  for  a  settlement,  of  a 
woman's  own  property  to  be  made  or  entered  into  by  herself  shall  have  any 
validity  against  debts  contracted  by  her  before  marriage,  and  no  settlement, 
or  a^eement  for  a  settlement,  shall  have  any  greater  force  or  validity  against 
creditors  of  such  woman  than  a  like  settlement,  or  agreement  for  a  settle- 
ment, made  or  entered  into  by  a  man  would  have  against  his  creditors.** 

Under  this  section  property  subject  to  a  restraint  on  anticipation,  whether 
belonging  to  the  married  woman  at  the  time  of  the  contract,  or  subsequently 
aoquipdd,  is  not  bound  though  the  coverture  has  afterwards  determined : . 
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Mion'x.  MarrisM,  (1891)  2  Q.  B.  (0.  A.,)  4^2 ;  BeekeUy.  T<Mer,  19  aB.D. 
7 ;  MyleB  t.  Burton,  14  L.  B.  Ir.  258 ;  «ectM,  where  the  property  becomes  free 
from  the  reetraint  dming  the  coyertore,  as  then  sect.  1,  sub-sect.  4,  is  ap- 
lOicable :  tup.  p.  773 ;  Coo?  ▼.  BenneU,  (1891)  1  Ch.  (0.  A.)  617. 

Money  in  the  hands  of  a  trustee  in  respect  of  separate  property  subject  to 
a  Teetraint  on  anticix>ation,  and  accruing  due  after  judgment,  cannot  be 
attached  by  the  judgment  creditor :  Oalmoye  y.  Cowan,  58  L.  J.  Ch.  769. 

A  debt  contracted  during  a  preyious  coyerture,  is  a  debt  contracted  before 
marriage  within  the  section  :  Jay  y.  Bobinson,  25  Q.  B.  Diy.  467. 

The  concluding  clause  applies  only  to  settlements  made  after  the  Act: 
BeeieU  t.  Taaker,  «up. ;  My  lea  y.  Burton,  aup. ;  Smith  y.  Whiihck,  55  L.  J. 
Q.  B.  286 ;  and,  read  with  the  first  clause,  has  been  held  not  to  preyent  a 
married  woman,  as  against  creditors  subsequent  to  her  marriage,  settling 
her  separate  property  by  a  post-nuptial  settlement  on  herself  with  a  restraint 
on  antidpafcion :  Hemingway  y.  BraUhtvaite^  61  L.  T.  N.S.  224. 

(rv.)  ooirrRACTS  betweek  htjsbani)  am)  wife. 

Husland  and  wife  may  bargain  inter  se,  and  a  contract,  afterwards  em- 
bodied in  a  post-nuptial  settlement,  by  which  something  is  giyen  un,  and 
something  taken  in  exchan^  on  either  side,  is  a  tranfoction  for  yaluable 
oonsiderauon,  and  is  not  ayoided  under  27  Eliz.  c.  4,  as  against  a  subsequent 
purchaser  for  yalue  from  husband  and  wife  without  notice:  Teatdale  y. 
BraithvxiiU,  4  Ch.  D.  85 ;  5  Ch.  Diy.  630 ;  Be  Foster  and  Listeria  Contract,  25 
W-  R  553 ;  Hewison  y.  Negus,  16  Beay.  594  (affirmed  17  Jur.  567) ;  Shurmur 
y.  Sedgwick,  24  Ch.  D.  597 ;  and  see  Atkinson  y.  Smith,  3  D.  &  J.  186; 
McGregor  y.  M.,  21  a  B.  Diy.  424. 

Where  the  husband  acts  as  solr,  it  is  his  duty  to  explain  most  fully  any 
proyisions  in  the  settlement  of  his  wife's  property  which  are  in  his  fayour, 
and  the  burden  of  |)roof  will  lie  on  his  represyes  to  uphold  the  settlement 
after  his  death,  if  it  is  ex  facie  improper :  Loveey  y.  Smith,  15  Ch.  D.  655. 

And  on  the  question  of  consideration  between  husband  and  wife,  see  May, 
Vol.  Conv.  281 ;  Dart,  V.  P.  1001,  1005. 

When  in  litigation  with  her  husband  she  can  be  bound  by  her  a£p*eement 
to  compromise  or  submit  matters  in  dispute  between  them  to  arbitration : 
Bateman  y.  Boss,  1  Dow,  235 ;  McGregor  y.  3f.,  21 Q.  B.  Diy.  424 ;  Hart  y.  H, 
18  Ch.  D.  670 ;  the  right  to  compromise  being  incident  to  the  right  to  sue : 
Beaant  y.  Wood,  12  Ch.  D.  605,  622;  Boae  y.  B.,  8  P.  Diy.  98;  and  see 
Williams  y.  Baily,  2  Eq.  731 ;  Cahill  y.  C,  8  App.  Ca.  420.  431,  436. 

With  respect  to  property  which  the  wife,  though  entitled  for  her  separate 
use,  is  restrained  from  anticipating,  she  has  no  power  of  contracting  with 
her  husband  or  with  other  persons :  WcUrond  y.  W.,  Joh.  18. 

Since  the  Married  Women's  Property  Act,  1882,  a  husband  may  sue  his 
wife  for  money  lent  by  him  to  her  after  their  marriage,  and  for  money  paid 
by  him  for  her  after  the  marriage,  at  her  request  made  either  before  or 
after  the  marriage :  Butler  y.  B,,  16  Q.  B.  Diy.  374 ;  secus,  as  to  money  lent 
to  her  or  paid  i6r  her  before  the  marriage,  as  the  Act  has  not  destroyed  the 
unity  of  person  between  husband  and  wife ;  S.  C,  14  Q.  B.  D.  831. 

Husband  and  wife,  before  Sir  IL  Malins'  Act,  could,  by  deed  acknow- 
ledged, validly  dispose  of  her  reyersionary  interest  in  the  proceeds  of  realty 
dmct^d  to  be  sola :  Tuer  y.  Turner,  20  Beay.  560 ;  Brigqs  y.  Chamherlaine, 
11  Ha.  69 ;  and  also  in  monej  directed  to  be  laid  out  m  land :  Forbes  y. 
Adams,  9  Sim.  462 ;  but  not,  it  seems,  in  money  to  be  laid  out  in  land  or 
otherwise :  Smithwick  y.  S.,  5  L.  T.  N.S.  23  (M.  E.  Ir.). 

On  the  question  of  gifts  between  husband  and  wife,  see  Grant  y.  (7.,  34 
Beay.  623,  and  cases  there  cited.  See  also  Be  Breton's  Estate,  Breton  y.  Woollven, 
17  Ch.  D.  416;  Lewin,  67,  68 ;  and  as  to  gifts  of  separate  property  by  wife 
to  husband,  and  the  distinction  between  capital  and  income,  see  Lewin,  881 
seq. :  Be  Curtis,  Hawes  y.  C,  52  L.  T.  N.S,  244 ;  Be  Flamank,  Woods  y.  Cock, 
40  Ch.  D.  461 ;  Be  Blake,  B.  y.  Power,  W.  N.  (89)  46;  37  W.  E,  441 ;  Ed- 
wards y.  Cheyne,  13  App.  Ca.  385 ;  Be  Toungy  Trye  y.  Sullivan,  28  Ch.  D. 
705 ;  Be  Winn,  Beed  y.  IT.  57  L.  T.  N.S.  382 ;  W.  N.  (87)  157. 

By  the  Married  Women's  Property  Act,  1882  (45  &46  Y .  c.  75),  s.  3,  any  money 
or  other  estate  oi  the  wife  lent  or  entrusted  by  her  to  her  husband  *\for  the 
poipoee  of  any  trade  or  business  carried  on  oy  him  or  otherwise,'*  is  to  be- 


778  Married  Women.  [chap.  xxxm. 

tareated  as  assets  of  his  estate  in  case  of  bis  baiikraptcy,  and  she  10  to  be 
entitled  to  a  dividend  as  creditor  after  all  other  creditors  are  satisfied. 

This  section  does  not  apply  where  the  loan  is  not  to  the  hosband,  Irat  to 
his  firm  :  Be  Tuff,  Exn.  Nottingham,  19  Q.  B.  D.  88 ;  nor  for  porpoees  un- 
connected with  ms  trade  or  business  :  Be  TttUtvell,  Exp,  T,,  56  L.  J.  Q.  B. 
548;  35  W.  B.  66;  but  see  Alexander  v.  Damhill,  21  L.  B.  (Ir.)  511. 
The  section  is  not  retrospectiye :  Be  Home,  64  L.  T.  N.S.  301.  And  aB  the 
section  refers  only  to  bankruptcy,  it  does  not  preclude  the  widow  retainingr 
as  administratrix  money  advanced  to  her  husband  for  his  business :  Be  May^ 
Crawford  v.  3f.,  45  Ch.  D.  499;  but  in  the  event  of  bankruptcy,  the  ajina 
will  ue  on  the  wife  to  show  that  the  money  was  not  lent  for  the  purposes  of 
the  trade  or  business :  Be  Oenese,  Exp,  Dtatrict  Bk,  of  London,  16  Q.  B.  I>. 
700. 

By  s.  10  of  the  Act,  nothing  in  the  Act  contained  '<  shall  eive  validity  as 
agamst  creditors  of  the  husband  to  any  g^t  by  a  husband  to  his  wife  of  aziy 
property  which,  after  such  gift,  shall  continue  to  be  in  the  order  and  dispo- 
sition or  reputed  ownership  of  the  husband,  or  to  any  deposit  or  otner 
investment  of  moneys  of  the  nusband  made  by  or  in  the  name  of  his  wife, 
in  fraud  of  his  creditors ;  but  any  moneys  so  deposited  or  invested  may  be 
followed  as  if  this  Act  had  not  passed." 

(v.)   MOBTOAGES  BY  HTTSBAND  AND  WIFE. 

Where  a  wife  joins  her  husband  in  mortgaging  her  estate,  she  is  not  to  be 
considered  as  having  parted  with  or  affected  her  estate  in  the  equity  of 
redemption,  unless  a  dear  intention  to  that  effect  be  shown:  Jackson  y» 
Innes,  1  Bli.  104 ;  Busambe  v.  Hare,  2  Bli.  N.S.  192. 

The  uses  of  a  settlement  may,  however,  be  defeated  b^  a  mortgage  by- 
husband  and  wife  of  the  settled  property  in  exercise  of  their  joint  power  of 
appointment :  Jones  v.  Daviee,  8  Ch.  D.  205. 

Where  several  successive  mortgages  of  the  wife's  estate  were  made,  a 
variation  in  the  langua^  of  the  later  deeds  was  held  to  ^ow  a  change  of 
intention,  and  the  estate  m  the  equity  of  redemption  was  treated  as  altered : 
Bamett  v.  WUsm,  2  Y.  &  C.  C.  407. 

A  mortgage  by  a  husband  of  his  wife's  chattels  real  reserving  the  equity 
of  redemption  to  himself,  is  not  such  an  alienation  as  to  destroy  her  right, 
on  surviving,  to  redeem :  Clark  v.  Burgh,  2  Col.  221 ;  and  see  HiU  v. 
Edmonds,  5  I).  &  S.  603;  FigoU  v.  P.,  4  Eq.  549;  McCullagh  v.  Littledale, 
I.  E.  9  Eq.  465. 

If  money  borrowed  by  husband  and  wife  be  applied  for  the  husband's 
benefit,  the  wife  is  regarded  as  a  surety  only,  and  entitled  to  have  her 
husband's  estate  applied  in  exoneration  of  her  own,  and  also  to  redeem  the 
mortgage  and  stand  in  the  place  of  the  mortgagee :  Hudson  v.  Carmichael, 
Kay,  613;  E,  Huntingdon  v.  Cs.  Huntingdon,  2  L.  C.  Eq.  1032;  Bobinson  v. 
Che,  1  Vez.  252 ;  Cleaves  v.  Paine,  1  D.  J.  &  S.  87,  inf.  p.  796;  secus,  if  her 
estate  has  been  mortgaged  to  pay  her  own  ante-nuptial  debts,  or  the  money 
has  not  been  received  by  the  husband  but  appHed  for  her  use :  Lewis  v.  Kangle, 
Amb.  150 ;  E,  Kinnovl  v.  Money,  3  Swa.  201,  n. ;  Clinton  v.  Hooper,  1  Ves.  j. 
173 ;  and  an  inquiry  will  be  directed  on  this  point :  see  Thomas  v.  T,,  7  Dec. 
1855,  B.  1196  ;  2  K  &  J.  85. 

If  the  mortgage,  though  for  the  husband's  benefit,  is  made  in  exercise  of  a 
joint  power  of  appointment  for  raising  money  by  mortgage  or  otherwise,  and 
the  only  interest  of  the  wife  is  subject  to  the  power,  the  property  charged  is 
not  the  estate  of  the  wife  so  as  to  give  her  the  right  of  exoneration  as  a 
surety  as  against  her  husband's  interest :  Scholefidd  v.  Lockwood,  4  D.  J.  &  S, 
22 ;  32  Beav.  434. 

Separate  property  of  a  married  woman  mortgaged  by  her  to  secure  a  sum 
and  lurther  advances  to  her  or  her  husband  was  held  to  be  charged  with 
further  advances  made  to  the  husband  alone  :  Oreenough  v.  Shorrock^ 
4  N.  R.  40. 

A  married  woman  cannot  directly  or  indirectly  morteage  property  settled 
to  her  separate  use  without  power  of  anticipation,  and  her  interest,  during 
coverture,  will  be  protected,  even  though  she  has  fraudulently  suppressed  the 
circumstances  of  the  property :  Thomas  v.  Price,  46  L.  J.  Ch.  761 ;  Stanley 
t. /Sf.,  7  Ch.  D.  589.  V^    *'  /  .  , 
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Oa  a  mortgage  of  the  infe's  estate  for  the  huaband's  debt,  reseryin^  the 
equity  of  redemption  to  the  wife,  she  was,  upon  his  bankruptcy,  held  entitled, 
the  aasigneeeof  the  husband  not  claiming  the  right,  to  redeem  as  against  ^e 
mortgagee,  and  to  a  settlement  of  the  property  so  redeemed  upon  herself  and 
children :  Qleave$  y.  Paine,  1  D.  J.  &  S.  87,  tV*  p-  796. 

If  a  woman  married  before  the  Dower  Act  joins  with  her  husband  in  a 
ziMRt^a^  of  his  freehold  estate  to  secure  his  debt,  and  the  equity  of  redemp- 
tion IS  bmited  to  the  husband  alone,  she  has  no  right  to  redeem  in  respect  of 
lier  dower,  which  was  extinguished  both  in  equity  and  at  law ;  and  her  right 
to  dower  being  extingriiRhqi  she  had  no  property  as  to  which  any  ri^ht  to 
redeem  as  a  surety  could  arise :  Dawson  y.  Whitehaven  Banky  6  Ch.  Diy.  218 
(reyersmg  4  Ch.  D.  639,  and  discussing  and  explaining  Jadc9on  y.  Parker, 
Amb.  687 ;  Jaekaan  y.  Innes,  1  Bli.  104). 

A  mortgage  by  husband  and  wife  of  her  reyersionary  interest  being  to 
secure  adyanoes  to  her  before,  and  to  him  after  the  marriaae,  the  common 
foreclosure  decree  was  made  against  both :  Lewis  y.  Poole,  3  Giff.  636. 

Where  the  wife  had  joined  her  husbcmd  in  mortgagiiig  her  property  to 
secure  his  debt,  the  form  of  decree  was  a  judgment  agunst  the  husband  for 
payment  personally  of  the  amount  certified,  and  in  default  foreclosure  of 
husband  and  wife :  see  Gibbon  y.  Walker,  38  L.  T.  N.S.  217. 

A  married  woman  is  bound  at  once  by  a  decree  for  foreclosure,  and  has  no 
day  to  show  cause  or  to  redeem  after  the  coyerture  has  determined  (see 
MaUack  y.  OaUm,  3  P.  Wms.  352),  but  the  decree  ou^ht  not  to  be  made 
absolute  at  onoe,  eyen  by  consent,  on  an  affidayit  yeiifymg  the  amount  due : 
HarrUon  y.  Kenruedy,  1  Uare,  li. 

For  decree  giying  a  wife  the  rig^t  to  redeem  one  of  two  estates  of  hers, 
mor^aged  separately  to  the  same  person  for  separate  sums,  and  directing 
distinct  accounts  of  uie  sums  due  on  the  two  mortgages,  see  HiU  y.  Edmonds, 
Y.-G.  P.,  4  June,  1852,  A.  1380,  5  D.  &  S.  603 ;  and  see  Fish.  Mort.  1120, 
for  an  abstract  of  the  decree. 


(VI.)  ATJTH01LITY  07  Wli^JS  TO  PLEDGE  HEE  HITSBMd's  CBEDIT. 

During  cohabitation  the  implied  authority^  of  the  wife  to  pledge  her  hus- 
band's credit  is  limited  to  necessaries,  and  thmgs  falling  within  the  domestic 
department  ordinarily  confided  to  her  management:  PhillipMm  y.  Hayter, 
L,  E.  6  0.  P.  38 ;  and  see  Zaney.  Ironmonger,  13  M.  &W.  368 ;  Jolly  y,  Bees, 
15  C.  B.  N.S.  628;  Debenham  y.  MeUcm,  ^  App.  Ca.  24;  and  is  no  greater 
where  the  husband  is  a'  lunatic  than  in  the  ordinary  case  of  hiisba^d  and 
wife :  Richardson  y.  Dubois,  L.  B.  5  Q.  B.  51 ;  but  the  insanity  of  the 
husband  does  not  necessarily  terminate  the  authority  of  the  wife  implied 
from  his  holding  her  out  as  his  aeent :  Drew  y.  Nunn,  4  Q.  B.  Diy.  661. 

A  husband  is  not  liable  to  a  deotor's  summons  for  debts  contracted  without 
his  authority  by  his  wife  carrying  on  business  separately  in  her  maiden 
name :  Ea^>  Shipherd,  10  Ch.  IHy.  573. 

When  hying  apart,  but  not  judicially  separated,  the  wile  primd  facie  has 
no  authority  to  bind  her  husband,  and  it  is  for  the  party  seeking  to  charge 
the  husband  to  make  out  from  the  circumstances  of  the  separation,  e,  g,, 
where  she  has  been  deserted,  or  compelled  by  the  husband's  misconduct  to 
leaye  him,  or  the  separation  is  by  mutual  consent,  and  she  is  not  sufficiently 
xmuntuned — ^his  ri^t  to  recoyer  against  the  husband :  see  Macq.  H.  &  W, 
145;  EasOand  y.  Burchell,  3  a  B.  D.  432;  Wilson  y.  Glossop,  20  Q.  B.  Diy. 
354. 

Expenses  incurred  by  a  wife  preliminary  and  incidental  to  a  suit  for  resti- 
tution of  conjugal  rights,  or  to  obtain  a  judicial  separation  or  dissolution  of 
marriage,  can  be  reooyered  from  the  husband  or,  after  his  death,  from  his 
estate,  as  necessaries  for  which  she  has  implied  authority  to  pledge  his 
credit:  Wils<m  y.  Ford,  L.  E.  3  Ex.  63;  Stocken  y.  Pattrick,  29  li.  T.  N.S. 
507 ;  Brown  y.  Ackroyd,  5  E.  &  B.  819 ;  and  see  Be  Hooper,  2  De  J.  &  S.  91 ; 
OUaway  y.  Hamilton,  3  C.  P.  Diy.  393  ;  but  it  must  be  shown  that  the  pro- 
ceedings were  necessary  in  fact :  Taylor  y.  Hailstone,  52  L.  J.  Q.  B.  101. 

Money  adyanced  to  a  deserted  wife  for  the  purpose  of  her  support  can  be 
zeooyered  from  the  husband :  Deare  y.  Soutteny  9  Eq.  151 ;  and  see  Jenmr  y. . 
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Morris,  3  D.  F.  &  J.  45 ;  as  also  medical  expenses  inoorred  by  her  in  oonse- 
quenoe  of  the  husband's  cruelty:  Beale  y.  Ara^iny  36  L.  T.  N.S.  249  ;  and 
necessaries  supplied  for  the  maintenance  of  their  child  imder  seven  years,  of 
whom  tiie  wife,  living  separate  from  her  husband  by  reason  of  his  adultery, 
had  the  custody  by  an  oraer  of  the  Court  of  Chancery  under  2  &  3  V.  c.  54  : 
Bazeley  v.  Forder,  L.  E.  3  a  B.  569. 

A  verdict  in  the  Divorce  Court  that  the  wife  has  been  guilty  of  adultery, 
not  followed  (from  the  adultery  of  the  husband)  by  any  decree  altering  the 
Uatus  of  the  parties,  affords  no  defence  to  an  action  for  neoessaiies  supplied 
to  the  Deft's  wife  whilst  living  apart  from  him :  Needham  v.  Bremner,  Li.  S* 
1  C.  P.  583. 

Money  advanced  to  the  wife  of  a  lunatic,  and  applied  by  her  in  payment 
of  necessary  expenses,  may  also  be  recovered  from  his  estate,  thoug^h  she 
has  a  separate  income :  Be  Woo<rB  Estate,  3  D.  F.  &  J.  465 ;  but  see  as  to  the 
common  law  rule,  Bichardson  v.  Dubois,  L.  B.  5  Q.  B.  51. 

And  generally  as  to  the  liability  of  a  husband  during  coverture  for  his 
wife's  contracts,  see  Manhy  v.  Scott,  2  Sm.  L.  C.  488;  Macq.  H.  &  W.  136, 
145 ;  Chitty,  Contr.  270  et  seq. 


(VII.)   HAHHIED  WOMAN  EXECUTKIX. 

A  married  woman  may  be  appointed  and  may  act  as  executrix,  but  (pre^- 
viously  to  the  Married  Women  s  Property  Act,  1882)  not  without  the  consent 
of  her  husband :  see  Wms.  Exors.  185 ;  Clerke  v.  C,  6  P.  D.  103. 

The  husband  of  an  executrix  was  liable  during  coverture  for  her  devastavit 
committed  during  coverture,  but  not  further  than  to  the  extent  of  the 
testator's  assets  possessed  or  come  to  the  husband's  or  wife's  hands  after 
their  marriage.  And  this  liability  of  the  husband  (except  as  her  admor) 
ceased  upon  the  death  of  the  wife :  see  Wms.  Exors.  1837 ;  Smith  v.  5.,  21 
Beav.  385 ;  Adair  v.  Shaw,  1  Sch.  &  Lef.  243. 

The  husband's  liabilitv  for  her  breaches  of  trust  extended  to  those  arising 
from  negligence,  as  well  as  those  caused  by  her  active  misconduct:  Bahin 
V.  HugJus,  31  Ch.  Div.  390 ;  and  a  husband  was  held  accountable  for 
income  overpaid  to  his  wife,  who  was  tenant  for  life  and  co-trustee  imder  a 
wiU :  Be  Smith's  Estate,  Clifford  v.  WashingUm,  48  L.  J.  Ch.  205. 

If  a  married  woman,  who  had  been  appointed  executrix,  accepted  probate 
and  survived  her  husband,  she  and  her  estate  were  liable  for  devastavit  during 
coverture,  even  though  it  were  the  act  of  her  husband :  see  Soady  v.  Turn- 
hull,  1  Ch.  494  (and  cases  there  cited) ;  Adair  v.  Shaw,  1  Sch.  &  Lef.  243 ; 
Wms.  Exors.  1840. 

The  husband,  being  liable  for  her  debts  contracted  before  marriage  by  the 
Married  Women's  Property  Amendment  Act,  1874,  to  the  extent  of  the  pro- 
perty ac<juired  by  him  in  right  of  her,  was  also  liable  during  coverture  for 
her  previous  devastavit. 

By  the  Married  Women's  Property  Act,  1882,  s.  24,  the  word  *•  contract" 
in  that  Act  is  to  include  the  acceptance  of  anv  trust,  or  of  the  office  of 
executrix  or  admimstratrix,  and  the  provisions  of  the  Act  as  to  liabilities  of 
married  women  are  to  extend  to  all  liabilities  by  reason  of  any  breach  of  trust 
or  devastavit  committed  bv  any  married  woman,  being  a  trustee  or  executrix 
or  administratrix,  either  oefore  or  after  her  marriage,  and  her  husband  is  not 
to  be  subject  to  such  liabilities  imless  he  has  acted  or  intermeddled  in  the 
trust  or  admon.  This  section  must  be  read  in  connection  with  sects.  1 ,  13,  and 
19,  sup,  pp.  773,  775,  776,  and  sect.  18,  which  provides  that  a  married  woman 
who  18  an  executrix  or  adminiBtratrix  alone  or  jointly  with  others,  or  a 
trustee  alone  or  jointljr  of  property  subject  to  any  trust,  may  sue  or  be  sued, 
and  transfer,  or  join  in  transferring,  any  public  or  other  stocks,  funds,  or 
investments  in  that  character  without  her  husband  as  if  she  were  a/emc  sole. 

Sect.  18  does  not  deal  with  land,  and,  quaere,  therefore,  whether  a  married 
woman  trustee  of  land  can  convey  otherwise  than  by  deed  acknowledged. 

Since  the  Act  it  is  no  longer  necessary  that  the  husband  should  join  in  the 
admon  bond  :  In  the  goods  of  Ay  res  ^  8  P.  D.  168. 

But  there  is  nothing  in  the  Act  to  ts^e  away  the  general  liabiliW  of  a 
husband  for  his  wife's  wrongful  acts :  Siroha  v.  KaUenourg,  17  Q.  B.  t>.  117. 
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(Ym.)  yARRncn  woicak's  will. 

The  Comt  of  Probate  had  no  jurisdiction  to  decide  qaestions  as  to  the 
Talidity  of  a  married  woman's  wul,  yiz.,  whether  her  testamentary  power 
was  validly  executed,  or  whether  ^ere  was  separate  property  to  give  her 
teetamentuy  capacity,  but  simply  granted  probate  to  enable  a  Court  of 

auity  to  decide  whether  the  power  and  execution,  or  the  capacity,  were 
£<aeni:  Barnes  v.  Vincent,  5  Moo.  P.  C.  201 ;  NoUe  v.  Phelps,  L.  E.  2  P. 
&  M.  276;  S.  C,  40  L.  J.  P.  &  lilL,  60.  But  smhle,  since  the  «lud.  Act,  s.  24 
(7),  the  I^bate  Division  has  full  power,  if  all  parties  interested  are  before 
the  Court,  finally  to  decide  these  questions :  see  Be  Tharp,  Tharp  v.  MaC' 
donald,  3  P.  Div.  76. 

The  renunciation  by  an  intended  husband  of  his  marital  rights  is  not 
Bnfficieiit  to  clothe  the  wife  with  a  testamentary  power  over  her  real  pro- 
perty :  Dye  V.  D.,  13  a  B.  Div.  147. 

For  the  general  incapacity  of  a  married  woman  to  make  a  will,  see  Wms. 
EXOTB.  46,  &c. 

Exceptions  to  the  general  rule  are : — 

(a)  When  the  husband  waives  his  jua  mariti  to  personal  property  of  the 
wile,  so  as  by  his  consent  to  give  effect  to  a  will  mi^e  by  her  during  cover- 
ture. 

The  assent  must  be  to  the  particular  will,  with  full  knowledge  of  its  con* 
tents,  and  not  merely  to  her  making  a  will :  see  Bex  v.  BetkstDorth,  2  Stra. 
891  ;  WiOock  v.  Noble,  L.  B.  7  H.  L.  680. 

The  assent  having  been  ratified  after  her  death  cannot  be  revoked: 
Chappea  V.  CTiarlton,  56  L.  J.  P.  D.  73 ;  67  L.  T.  N.8.  496. 

His  death  in  her  lifetime,  by  determining  his  jiia  mariti,  operates  as  a 
revocation  of  the  assent,  and  therefore  if  the  wife  survives,  the  will,  though 
made  with  his  assent,  is  void  a^;ainst  her  next  of  kin,  muat  be  re-executed, 
and  will  not  pass  property  acquired  by  her  since  his  death  :  NoUe  v.  Willock, 
8  Ch.  778 ;  Be  Price,  Stafford  v.  S,,  28  Ch.  D.  709 ;  Be  Totmg,  Trye  v.  Sullivan, 
28  Ch.  D.  705 ;  Qood$  of  Smith,  1  Sw.  &  Tr.  126 ;  Wms.  Exors.  55 ;  eecue,  his 
death  after  her,  but  before  taking  out  probate :  Be  Goods  of  Cooper,  6  P.  D.  34. 
A  subsequent  testamentary  instrument  not  referring  to  the  mrevious  will  is 
not  a  sufficient  republication :  Be  Smith,  Bilke  v.  Boper,  45  Ch.  D.  632,  ex- 
plaining  Bowley  v.  Eyton,  2  Mer.  128. 

The  Wills  Act  (1  Y.  c.  26^  does  not  relieve  a  married  woman  from  her  pre- 
vious testamentary  incapacity ;  sect.  24  does  not  operate  so  as  to  give  effect 
to  her  win  over  property  not  in  her  power  to  dispose  of  when  the  will  was 
made ;  and  her  will,  invalid  in  other  respects,  is  not  rendered  valid  by  the 
death  of  her  husband  in  her  lifetime :  Be  Wdlladon,  12  W.  B.  18 ;  Noble  v. 
WUlock^  eup,;  and  see  Th(mae  v.  J<mes,  1  D.  J.  &  S.  63 ;  2  J.  &  H.  475. 

On  the  other  hand,  where  a  married  woman  had  a  partial  testamentary 
capacity,  her  will  has  been  allowed  to  operate  on,  or  probate  has  been 
limited  to,  property  which,  from  being  her  separate  estate  (see  Goods  of 
Smith,  1  Sw.  &  Tr.  125 ;  Be  Crofts,  L.  B.  2  P.  &  M.  18},  or  from  her  having 
a  testamentary  power  (see  A.  G.  v.  Williamson,  14  W.  B.  910;  Be  Be  Pradel, 
L.  B.  1  P.  &  M.  454),  she  could  dispose  of  by  wHl. 

{b)  Wills  made  under  and  iu  execution  of  a  power:  see  Sugd.  Pow.  153; 
Farwell,  Pow.  94 ;  Wms.  Exors.  50. 

Under  such  a  will  the  duty  of  administering  the  fund  is  transferred  from 
the  original  trustees  to  the  exors:  Be  Hoskins'  Trusts,  46  L.  J.  Ch.  274; 
PhilbrSl^s  Trusts,  13  W.  B.  576 ;  who  take  as  appointees  and  not  as  pers 
represves:  Be  goods  of  Tomlinson,  6  P.  D.  209;  and  see  Brownrigg  v. 
Pike,  7  P.D.  61,  65;  Be  goods  ofHombuckle,  15  P.  D.  149;  Bwnaby  v. 
JS^'  Bev.  Int.  Soc,  54  L.  J.  Ch.  466. 

where  the  married  woman  by  her  will  appoints  exors,  and  directs  them  to 
apply  the  funds  in  payment  of  legacies  which  do  not  exhaust  the  fund,  or 
wmch  fail,  the  exors  hold  the  surplus  as  part  of  her  personal  estate :  Bous  v* 
Jackson,  29  Ch.  D.  521 ;  BeHorton,  51  L.  T.  N.8. 420 ;  Be  Ickeringill,  Hinsley 
V.  /.,  17  Oh.  D.  151 ;  Be  Pinede's  Sett.,  12  Ch.  D.  667 ;  Wilkinson  v.  Schnei- 
der, 9  Eq.  423;  Brickenden  y.  Williams,  7  Ec^.  310;  the  question  depending 
on  the  existence  of  an  intention  by  the  appointor  to  take  the  property  out  <3 
the  instrument  creating  the  power  for  all  purposes :  Be  De  Lusi^a  Trusts,  3 
L.  B.  Ir.  232;  i2^  Fined^9  Sett.,  sup.;  Be  Van  Hagan,  Sperling  v.  Bochfort, 
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16  Ch.  Diy.  18 ;  WillougKby-Osbame  y.  Holyoake,  22  Ch.  D.  238 ;  and  the  rale 
applies  to  real  estate :  6e  Van  HagaUy  tup, ;  but  not  where  the  appointment 
is  to  an  intended  beneficiary  without  the  intervention  of  a  trustee :  Re  Dame»* 
TruiU,  13  Eg.  163;  i^  2>e  LusCb  Trusts,  sup.;  and  the  mere  fact  that  an. 
ezor  of  the  wul  is  appointed  is  not  sufficient  eyidenoe  of  such  intention :  Be 
ThursUm,  T.  v.  Evans,  32  Oh.  D.  608. 

As  to  tiiie  question  to  what  extent  property  subiect  to  a  power  of  appoint- 
ment yested  in  a  married  woman  becomes,  on  the  exercise  of  the  power  by 
her,  assets  available  for  the  satisfaction  of  her  engagements,  see  Lewin,  877; 
In  re  Roper,  R.  v.  Doncaster,  39  Ch,  D.  482. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75),  sect.  4, 
the  execution  of  a  general  power  by  wiLl  by  a  married  woman  shall  have  the 
effect  of  making  the  propeHy  appomted  liable  for  her  debts  and  other  liabili- 
ties, in  the  same  manner  as  her  separate  estate  is  made  liable  under  the  Act 

(c)  Wills  relating  to  property  settled  to  her  separate  use — ^in  re6})ectof 
wnich,  bo^  real  and  personal,  she  has  the  same  disposing  power  as  if  she 
were  &fem€  sole :  Taylor  y.  Meads,  4  D.  J.  &  S.  597 ;  HaU  y.  WaierhouM,  5 
Giff.  64 ;  Pride  y.  Bulb,  7  Ch.  64 ;  and  her  will  will  pass  after-acquired 
separate  property  though  she  had  none  when  she  made  it :  Ckarlemoni  y. 
Spencer,  11  L.  B.  Ir.  347, 490 ;  but  as  the  separate  property  is  equitable  assets, 
her  exor  will  have  no  right  of  retainer :  Re  Podf^,  Thompson  y.  Bennett,  6 
Ch.  D.  739 ;  and  the  exors  are  entitled  to  probate,  and  all  the  personal  estate 
yests  in  them /urc  representationis :  Brownrigg  y.  Pike,  7  P.  D.  61,  65. 

{d)  Wills  of  separate  property  acquired  under  the  Married  Women's  Pro- 
perty Acts :  see  sup,  pp.  770  et  seq. 

Sect.  1  of  the  Ad;  of  1882,  read  together  with  sects.  2  and  5,  confers  a  testa- 
mentary power  of  disposition  only  in  respect  of  8ex>arate  proj^erty,  and  there- 
fore the  will  of  a  married  woman  will  not  pass  property  acquired  by  her  after 
the  coverture,  unless  republished,  the  principle  of  Willock  v.  Noble,  L.  B.  7 
H.  L.  580,  being  still  applicable:  Re  Smith,  Bilke  v.  Roper,  45  Ch.  D.  632; 
Re  Cuno,  Mansfield  v.  M,  43  Ch.  Div.  12 ;  Re  Smith,  (flements  y.  Ward,  35 
Ch.  D.  589,  597;  Re  Williams,  59  L.  T.  N.8.  310;  Re  Taylor,  Whiiby  v. 
Eighton,  57  L.  J.  Ch.  430 ;  Re  Price,  Stafford  y.  S.,  28  Ch.  D.  709. 

The  Act  will  not  be  construed  retro^ectively  further  than  is  absolutely 
necessary  :  Re  March,  Mander  v.  Harris,  27  Ch.  Div.  166. 

The  Act  does  not  mean  that  a  testatrix  is  to  be  deemed  to  have  become  a 
widow  at  the  time  when  it  came  into  operation ;  and  therefore  a  will  made 
previously  to  the  Act  by  a  woman  who  dies  in  her  husband's  lifetime  is  not 
within  the  principle  of  Noble  y.  Willock,  sup,  p.  781 ;  Re  Bovjen,  James  v.  /., 
(1892)  2  Ch.  291. 

Since  the  Act  probate  of  the  will  of  a  married  woman  under  a  power  is 
granted  to  the  exors  in  general  form,  and  the  ri^t  of  the  husband  to  admon 
cceterorum  is  excluded :  Re  goods  ofJevers,  13  L.  K.  Ir.  1;  Re  Lambert,  Stanton 
y.  L,,  39  Ch.  D.  626  {q,  v.  as  to  the  effect  of  the  new  Probate  Bules  of  March, 
1887) ;  and  wherever  there  is  evidence  of  the  existence  of  separate  property 
probate  will  be  minted  to  the  exor  :  Re  goods  of  Price,  12  P.  D.  137;  Harding 
Y,  Sutton,  59  L.  T.  N.S.  838;  Re  Lambert,  sup,;  thoueh  the  will  deals  only 
with  real  estate:  Re  goods  of  Cubbon,  11  P.  D.  169;  but  such  probate  only 
enables  the  exor  to  get  in  the  assets,  whether  the  feme  had  power  to  dispose 
of  them  by  will  or  not,  and  does  not  affect  the  beneficial  title :  Smart  v. 
Tranter,  43  Ch.  Div.  587  ;  40  Ch.  D.  165. 

By  sect.  23,  for  the  purposes  of  the  Act,  the  legal  pers  represve  of  any 
married  woman  is,  in  respect  of  her  separate  estate,  to  heiye  the  same  rights 
and  liabilities  and  be  subject  to  the  same  jurisdiction  as  she  would  he  if 
living.  The  husband  taking  jure  mariti  is  legal  pers  represve  within  this 
section,  and  therefore  liable  to  her  debts  to  the  extent  of  the  separate  pro- 
perty:  Surman  y.  Wharton,  (1891)  1  Q.  B.  169. 

(c)  Wills  of  property  acquired  after  a  protection  order  under  20  &  21  V. 
c.  85,  s.  21. 

The  order  has  a  retrospective  effect,  so  that  property  acquired  during  the 
whole  period  of  desertion  may  be  validly  bequeauied:  Goods  of  Elliot,  L.  B.  2 
P.  &  M.  274 ;  and  the  will  is  valid  though  made  after  obtaining,  but  before 
registration  of  the  order :  Re  Faraday,  2  Sw.  &  Tr.  369.  Where  the  protection 
order  was  obtained  improperly,  the  Court  set  aside  the  order,  and  pronounced 
against  the  will :  Mahoney  v.  McCarthy,  (1892)  P.  21. 

(/)  Wills  of  property  acquired  after  a  decree  for  judicial  separation* 
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(g\  Wnis  of  pToperty  to  -whicli  a  married  woman  is  entitled  aa  ezecaiiix, 
and  UL  -vliich  tlie  husband  has  no  beneficial  interest ;  see  Wms.  Exors.  47. 

And  as  to  the  mode  of  admon  of  assets  nnder  the  -will  of  a  married  woman, 
see  liewin,  875;  Be  De  Burgh  Lawsarii  De  B.  L,  t.  Be  B.  L.,  41  Gb.  D.  568, 
where  under  the  will  of  a  married  woman  directing  her  exors  to  pay  her 
debts,  and  appointing  property  to  them,  it  was  neld,  aooording  to  the 
pcinclple  of  Be  Tangueray-Wiilaume  and  Landau,  20  Oh.  Diy.  465,  that 
the  so-xalled  debts  were  a  charge  upon  the  appointed  property. 

And  that  a  husband  exor  of  his  wife's  testamentary  appointment,  not  oon- 
tftTOTTig  any  charge  of  debts  and  funeral  expensea,  may  retain  sudi  saqMnses 
tii0^^  the  estate  is  insufficient  for  creditoro,  aeeBe  M*Myn,  LigMbown  y.  if., 
33  (^  D.  575. 

The  devolution  of  undisposed-of  separate  estate  of  a  married  woman  is  not 
altered  by  the  Married  Women's  Property  Act,  1882 ;  it  therefore  belongs  to 
ber  husband,  and  her  exors  are  trustees  of  it  for  him :  Be  Lambetfe  Esktte, 
Sianton  v.  L.,  39  Ch.  D.  626;  SmaH  y.  TrafUer,  43  Ch.  Diy.  587;  40  Ch.  D. 
166 ;  and  his  right  as  tenant  by  the  curtesy  is  not  taken  away :  Hope  y.  H,, 
(1892)  2  Ch.  336. 

Section  HE. — "Payusist  to  Husband,  "Wife,  ob  Trustees. 

1.  Ihim/er  and  Payment  to  Husband  of  Woman  married  be/ore 
1883,  tehere  no  Settlement, 

Upon  hearing  &c.,  and  upon  reading  an  affidayit  of  the  Flte  [or 
Dofts]  A.,  and  B.  his  wife,  filed  the  —  day  of  — ,  of  no  settlement 
[^£nter  any  other  evidence"],  and  the  certificate  of  the  fond ;  And  the  Fit 
[or  Deft]  B.  the  wife  of  the  Pit  [or  Deft]  A.  being  present  in  Court 
and  examined,  and  consenting  and  desiring  that  the  £ —  Consols,  and 
the  & —  cash  hereinafter  mentioned,  should  be  transferred  and  paid  to 
the  said  A.  her  husband,  Let  the  fund  in  Court  be  dealt  with  as 
directed  in  the  schedule  hereto. — [Add  Payment  Schedule,  directing 
transfer  and  payment  to  the  husband.] 

Tbe  order  may  be  made  at  the  hearing,  or  on  further  consideration,  or  on 
petition,  or  when  the  fimd  is  under  £1,000,  or  in  other  cases  within  0.  LY.  2, 
on  summons  in  Chambers. 

When  the  fund  is  directed  to  be  carried  to  a  separate  account,  and  it  is  not 
intended  that  the  parties  should  again  come  to  the  Court,  the  liberty  to  apply 
may  be  expressly  reseryed  to  be  at  Chambers :  see  Be  HotckktsB,  8  £q.  643, 
650. 

2.  Same — tcAere  an  existing  Settlement  does  not  affect  the  Fund, 
Upon  hearing  &c.,  and  upon  reading  the  affidayit  of  A.  and  B.  hi^ 
wife,  filed  &c.,  of  no  settlement  or  agreement  for  a  settlement,  except 
the  indenture  of  settlement  [or  agreement  for  a  settlement]  dated  &c., 
made  between  &c.,  being  the  exhibit  marked  X  in  the  said  affidayit 
referred  to  [Enter  any  other  evidence'],  and  the  certificate  of  the  fund^ 
And  the  Court  being  satisfied  that  the  (share  of  the  saidB.  in  the)  sum 
of  £ —  cash  [or  Cons.]  hereinafter  mentioned  is  not  nor  is  any  part 
thereof  subject  to  the  trusts  of  the  said  indenture  [or  agreement}, 
or  in  any  manner  comprised  therein  or  aSected  thereby,  and  the  sai4 
B.  &c.,  being  present  &c.,  Let  &g.  [Form  1]. 

The  Court  must  be  satisfied  whether  the  settlement  Til  any)  affects  the 
fond,  and  for  that  purpose  acts  upon  the  certificate  oi  counsel,  which  is 
usually  taken  as  condusiye ;  but  if  there  be  any  question  it  should  be  sub- 
mitted.by  counsel  to  the  Ceurt. 

3b2         ^ 
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3.  Same — on  Application  and  Examination  iu  Chambers. 

Upon  the  application  of  A.,  and  B.  his  wife,  &c.,  and  npon  reading 
an  affidavit  &c.  [Form  1 ;  Or  if  an  existing  settlement  does  not  affect  the 
fund^  state  as  in  Form  2,  and  addy  And  the  Judge  being  satisfied  that 
the  (share  of  the  said  B.  in  the)  said  &c.,  is  not,  nor  is  any  part 
thereof,  subject  to  the  trusts  of  the  said  indenture,  or  agreement^ ;  And 
the  said  B.  being  present  in  Chambers  and  examined  by  the  Judge, 
and  consenting  and  desiring  &c..  Let  &c.  [Form  1,  sup,"]. 

In  Chambers  the  chief  clerk  inspects  the  settlement,  to  ascertain  whether 
it  affects  the  fund,  before  the  order  is  made. 

4.  Order  for  Examination  by  Commissioners. 

Let  B.,  the  wife  of  A.,  attend  X.,  T.,  and  Z.  of  &c.,  or  any  two  of 
them,  who  are  to  examine  her  separately  and  apart  from  the  said  A. 
her  husband,  whether  she  desires  to  have  the  £ —  Consols  and  £ — 
cash  in  Court  to  the  credit  &c.,  or  any  and  what  part  thereof,  settled 
for  the  benefit  of  herself,  her  husband,  and  children  in  such  manner  as 
the  Court  shall  approve,  or  whether  she  desires  that  the  said  £ —  Con- 
sols and  £ —  cash,  or  any  or  what  part  thereof,  should  be  transferred 
and  paid  to  the  said  A.  her  husband ;  and  to  take  her  examination  in 
writing,  which  is  to  be  signed  by  her  and  certified  by  them,  and  the 
signing  of  such  examination  and  of  the  certificate  of  the  said  X.  T.,  and 
JZ.,  or  such  of  them  as  shall  act  under  this  order,  is  to  be  verified  by 
affidavit ;  But  previously  to  such  examination  the  said  A.  and  B.  his 
wife  are  severally  to  make  an  affidavit  that  no  settlement,  or  agree- 
ment for  a  settlement,  whatsoever  hath  been  made  or  entered  into 
before,  upon,  or  since  their  marriage ;  or  in  case  any  such  settlement, 
or  agreement  for  a  settlement,  hath  been  made  or  entered  into  as 
aforesaid,  then  the  said  A.  and  B.  his  wife  are  by  their  affidavit  to 
identify  such  settlement,  or  agreement  for  a  settlement,  and  state  that 
no  other  settlement,  or  agreement  for  a  settlement,  has  been  made  or 
entered  into  as  aforesaid;  And  after  the  return  of  such  examination 
and  certificate  such  further  order  shaU  be  made  as  shall  be  just ;  [Or 
if  on  petition  J  And  Let  this  petition  stand  over  until  after  the  return  of 
the  said  certificate  and  examination.] 

The  above  form  was  revised  and  approved  by  the  Master  of  the  BoUs  and 
the  Yice-Ghanoellors,  the  old  form  bemg  considered  not  sufficiently  explicit. 

JFor  an  order  for  examination  by  commrs,  in  a  colony,  of  two  married 
women,  "to  whom,  and  in  what  manner,  and  for  what  purpose  they  are 
willinff  and  desirous  that  their  respective  shares  in  the  testator's  residoary 
estate  — **  or  of  the  stocks  or  funds  representing  the  same,  or  any  sum  or 
sums  on  account  of  the  same,  as  the  same  shall  oecome  payable  or  divisible 
(not  exceeding  in  value  in  respect  of  each  such  share  the  sum  of  £1,500), 
shall  be  paid,  transferred,  applied  or  disposed  of,"  see  Mdcdonald  v.  MaO" 
hemie,  M.  B.  at  Chambers,  5  March,  1873,  B.  522. 

If  the  petition  prays  payment,  it  should  be  directed  to  stand  over  till  after 
the  return* 

Per  fozms  of  affidavit  verifying  signatures,  see  Dan.  Forms,  p.  779. 
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5.  Order  for  transfer  to  a   Woman  married  before  1883,  who  had 

obtained  a  Protection  Order y  of  a  Reversionary  Interest  which  had 
fallen  into  possession  since  her  desertion, 

Upoif  the  petitioii  &c. — ^And  this  Court  being  of  opinion  that  the 
Petr  is  abeolntelj  entitled  to  the  funds  hereinafter  mentioned  as  if  she 
were  9k  feme  sole,  Liet  the  fund  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto.  [Add  Payment  Schedule  directing  fund  to  be  carried 
OTor  to  the  credit  of  the  matter,  '^The  separate  property  of  C.  E., 
the  wife  of  J.  E.,  as  if  she  were  a  feme  sole,"  with  direction  to  pay  the 
dividends  to  her  on  her  separate  receipt.] — See  Re  Whittingham^s 
Trusts,  V.-C.  W.,  4  May,  1864,  B.  1064 ;  S.  C,  12  W.  E.  775. 

For  decree  dedaiing  a  married  woman  executrix  and  residuary  legatee 
who  had  obtained  a  protection  order,  entitled  to  transfer  consols  standing  in 
the  name  of  her  testatrix  in  the  Bank  of  England,  and  to  receiye  the  divi- 
dends thereon  as  if  she  were  2^  feme  soUy  see  Baihe  y,  Bk.  of  England,  Y.-C.  W., 
4  June,  1858,  A.  1184;  4  K  &  J.  564. 

For  order  on  further  consideration  in  an  admon  suit  for  payment  to  a 
mairied  woman,  suing  as  a/eme  sole  imder  a  protection  order,  of  her  share  in 
the  testator's  estate,  upon  her  affidavit  of  the  continuance  of  the  separation, 
and  of  there  having  been  no  settlement  or  agreement  for  a  settlement,  see 
EwaH  V.  Chubh,  V.-O.  HaU,  26  May,  1875,  A.  1505;  20  Ea.  454. 

For  order  for  transfer  of  a  fund  paid  into  Court  imder  the  Trustee  Belief 
Acts  to  a  woman  who  had  been  deserted  by  her  husband  for  more  than 
twenty  years,  as  if  she  were  a  feme  sole,  see  lie  Fope^s  Trust,  V.-C.  M.,  16 
April,  1873,  B.  1090 ;  21  W.  B.  646. 

For  order  for  transfer  to  a  wife,  who  had  been  declared  entitled  to  a  settle- 
ment and  subsequently  divorced  in  a  colony,  of  her  fund  standing  to  the 
separate  account  of  her  husband  and  herself,  without  regard  to  any  claim  by 
her  divorced  husband  or  his  mortgagees,  or  claim  to  a  settlement  by  the 
children,  see  B&Uh  v.  Leims,  13  W.  B.  129. 

For  order  on  petition  by  a  wife  and  her  sister  for  payment  of  the  wife*s 
legacy^  and  the  whole  accumulations  thereon  since  payment  into  Court,  to 
^e  aster  by  whom  she  had  been  supported  during  her  husband's  desertion, 
two  days  alter  her  marriage  in  1846,  see  Be  Ford,  M.  B.,  18  June,  1863, 
A.  1332;  32Beav.  621. 

6.  Examination  of  Woman  married  before  1883  as  to  Post-nuptial 

Settlement. 

And  B.,  the  wife  of  A.,  being  present  &c.,  and  examined  whether  she 
is  satisfied  with  the  indenture  of  settlement  dated  &c.,  made  &c.,  and 
expressing  herself  satisfied  therewith,  and  consenting  and  desiring  that 
the  £ —  Consols  hereinafter  mentioned  should  be  transferred  to  the 
trustees  of  the  said  settlement,  Let  the  said  settlement  be  confirmed.—^ 
[Add  Payment  Schedule  directing  transfer  to  the  trustees.] — See 
Lsalher  v.  L.,  V.-C.  S.,  17  Nov.  1854,  B.  128. 

7.  Order  for  Examination  as  to  Post-nuptial  Settlement. 

Let  J.,  the  wife  of  T.,  attend  &c.,  or  any  two  of  them,  who  are  to 
examine  her  separately  and  apart  from  her  said  husband,  whether 
she  is  satisfied  with  the  settlement  made  by  the  indenture  dated  &c., 
and  made  &c.,  and  whether  she  is  desirous  that  the  same  should  be 
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carried  into  execution ;  (And  that  the  £ —  Consols  and  £ —  cash  in 
Court  &c.,  shall  be  transferred  and  paid  to  &c.,  the  trustees  named 
in  the  said  indenture  of  settlement,  to  be  held  and  applied  by  them 
upon  the  trusts  thereof ;)  And  if  it  shall  appear  that  she  is  not  satis- 
fied with  the  said  settlement,  then  the  said  &c.,  or  such  of  them  as 
shall  examine  her,  are  to  inquire  whether  she  desires  to  have  the 
said  £ —  &c.  [Form  4,  sup.  p.  784],  and  to  take  her  examination  in 
writing,  which  is  to  be  signed  by  her  and  certified  by  them  (and  the 
Bigning  of  such  examination  and  certificate  is  to  be  verified  by  affi- 
davit) ;  After  return,  further  order. — See  Trevena  v.  21,  V.-C.  E.,  17 
Nov,  1848,  B.  286. 

For  like  order,  after  marriage  of  infant  ward,  with  father's  consent,  bi^t 
without  the  Court's  previous  approval,  see  Day  v.  D.,  M.  B.,  4  Dec.  1847, 
A.  246;  llBeav.  35. 

For  decree  in  an  admon  suit  on  the  Pit  E.,  the  wife  of  Pit  T.,  being  present 
in  Court  and  examined,  and  consenting  and  desiring  that  the  legacy  of  £ — 
&ud  interest  thereinafter  mentioned  should  be  paid  to  her  husband,  that  the 
Deft  (the  exor)  pav  to  the  said  T.,  in  right  of  his  wife  E.,  the  sum  of  £— , 
bequeathed  to  her  by  the  will  of  the  testatrix,  less  the  simi  of  £ —  for  legacy 
duty  paid  thereon,  together  with  the  sum  of  £ —  for  interest  on  the  sum  of 
£ —  at  tiie  rate  of  4  p.  c.  per  ann.,  see  Re  Loveday,  Aylmer  v.  Winterhotkam, 
V.-C.  W.,  25  Jan.  1858,  410. 

8.  Payment  to  Hmhand^  Wife  married  before  1883  electing  to  take 

Money  arising  from  Land  as  Money. 

AsiD  B.,  the  wife  of  A.,  being  present  &c.,  and  electing  to  take  the 
£ —  Consols  hereinafter  mentioned  as  money,  and  consenting  and 
desiring  that  the  same  should  be  transferred  to  the  said  A.,  her  hus- 
band, Let  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto. — [Add  Payment  Schedule  directing  fund  in  Court  to  be  trans- 
ferred to  A.  in  right  of  his  said  wife.]— See  Re  Carrington,  V.-C.  K., 
3  March,  1856,  A.  609;  i?*  Worthington,  M.  E.,  16  Dec.  1853,  B.  218; 
9  W.  E.  769,  n. — In  case  of  an  entail,  see  Form  9,  inf. 

Por  order  to  paj  interest  of  stock  in  Court  arising  from  land  to  husband 
and  wife's  assignee,  on  proof  that  she  had  duly  acknowledged  the  deed  of 
assignment,  see  Be  Lewis,  V.-C.  S.,  2  July,  1858,  B.  1334. 

For  order  in  Chambers  for  examination  of  wife  as  to  the  disposition  of  an 
annuity  of  £100,  payable  to  her  out  of  the  interest  of  a  fund  in  Court,  set 
apart  to  answer  it,  after  consideration  by  the  Judge  himself,  see  Watts  v.  W., 
Y.-C.  W.,  20  July,  1859,  B.  2337.  Such  consent  was  dispensed  with  as  to 
an  annuity  of  £40 :  Yates  v.  Madden,  V.-C.  K.,  25  Jan.  1856 ;  and  see  inf. 
Nt^tea,  pp.  787,  788. 

Fqt  oraer  for  wife's  examination  as  to  a  share  of  a  legacy,  in  the  hands  of 
exors,  but  that  part  to  which  she  was  entitled  for  her  separate  use  to  be  paid 
to  her,  see  Fletcher  y.F.^U.  B.,  31  July,  1854,  A.  1517. 

And  for  her  examination  as  to  a  compromise  respecting  a  fund  in  the 
exor's  hands,  Watts  v.  Al/ord,  V.-C.  W.,  3  March,  1855,  Eeg.  Min.  126. 

9.  Order  for  Examination  as  to  Money  arising  from  Landy  subject  to 
Entail,  after  disentailing  Deed^-S  8f  4  W.  IV.  c  74,  ss.  84—88. 

*'  Upon  reading  the  said  Petition  &c.  {^Enter  usual  evidence  as  to  title, 
and  disentailing  deed^;  and  an  examined  copy,  signed  by  &e.,  the 
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TQgistrar  of  oeridficates,  of  the  certificate  of  &c.,  two  of  the  perpetnal 
y  Conmm  appointed  under  the  statute  for  taking  the  acknowledgments 

of  married  women,  that  the  said  deed  was  on  the  &c.,  duly  acknow- 
"  lodged  hefore  them  by  the  said  E." — ^Directions  as  to  two-thirds. — 

''  And  Let  the  remaining  third  part  of  the  said  £ —  be  carried  over^  to 
I  the  credit  of  this  cause,  &o.,  to  an  account  to  be  intituled,  '  The  account 

p  of  £.,  the  wife  of  W.,'  subject  to  further  order ;  And  Let  the  said  E. 

attend  &c.,  or  any  two  of  them,  who  are  to  examine  her  &c."  [Form  4, 

p.  784]. — [Add  Payment  Schedule  directing  carrying  over.] — See  Exp. 

Brassey,  V.-C.  K.,  6  Nov.  1850,  A.  187. 

FoT  order  on  like  evidence  for  payment  to  the  trustee  under  a  deed  didy 
acknowledged,  see  Be  Taylory  Feddery.  P.,  M.  E.,  5  Dec.  1859,  B.  277. 

10.  Order  for  Examination  by  Commissioners  as  to  He-investment  of 
Hind  in  Land,  or  electing  to  take  it  as  Money. 

Let  the  Fetr  A.,  the  wife  of  the  Petr  L.,  &c.,  attend  &c.,  or  any  two 
of  them,  who  are  to  examine  her  separately  and  apart  from  the  said 
L.,  her  husband,  touching  the  disposition  of  the  consols  and  cash  by 
the  Schedule  hereto  directed  to  be  carried  over  to  the  account  of  A., 
the  wife  of  L.,  entitled  under  the  will  of  S.  deceased,  whether  she' 
elects  to  have  the  same  laid  out  in  the  purchase  of  lands  to  be  settled 
according  to  the  will  of  S.,  the  testator  in  &c.,  named ;  And  if  not  laid 
out  in  lands,  whether  she  desires  to  have  the  same  or  any  and  what 
part  thereof  settled  for  the  benefit  of  herself,  her  husband,  and  children 
in  such  manner  as  the  Court  shall  approve,  or  whether  she  desires  that 
the  same  or  any  and  what  part  thereof  should  be  transferred  to  the  said 
L.  her  husband ;  And  to  take  her  examination  in  writing  &c.  [Form  4, 
p.  784]. — [Add  Payment  Schedule  directing  fund  to  be  carried  over  to 
ahove  account.] — ^And  see  Re  Huichinsonj  V.-C.  S.,  30  April,  1861,  A. 
802;  following  BinfordY.  Bawden,  L.  C,  6  July,  1792,  A.  365;  1  Ves. 
jun.  512 ;  2  Ves.  jun.  88 ;  JExp.  Ellison,  2  Y.  &  0.  528 ;  Soiory  v.  A,  8 
V.  E.  339 ;  Be  Tyler,  lb.  540. 

NOTES. 

T&AirSFEB  Ain>  FAYICENT  OF  MAKRTKD  WOKAlf's  FUin>-H9EPABAXE 
EXAMINATION. 

Taymad  to  Hwiband, — ^Before  directing  payment  to  the  husband  of  a  fund, 
not  sabject  to  any  settlement,  to  which  a  woman  married  before  1883  is  en- 
tilled,  the  Court  requires  to  be  satisfied  by  her  separate  examination  that  she 
giree  a  free  and  unbiassed  consent  to  such  payment :  see  Beaumont  v.  Carter, 
32Beav.  586 ;  Wordstporth  v.  Dayrell,  4  W.  ±1.  689;  Milnes  v.  Busk,  2  Ves.  jun, 
488;  and  it  is  not  sufficient  that  her  wishes  have  been  ascertcuned  by  the 
trapses :  Be  Swan^  2  H.  &  M.  34.  An  affidavit  of  no  settlement  is  also  re- 
quirod;  or  if  tiiere  be  a  settlement,  it  must  be  identified  and  produced,  and 
me  Court  must  be  satisfied  (by  the  certificate  of  counsel)  that  it  does  not 
affect  the  fund  proposed  to  be  paid  out :  see  Britten  v.  -B.,  9  Beav.  143 ;  Bose 
y.  MUy  1  Beav.  270 ;  but  it  is  now  usual  for  the  Court  to  look  at  the  settle- 
ment, counsel  cft^^^^g  attention  to  the  main  points. 

l!7Ga  when  it  is  proposed,  with  the  husband's  consent,  to  pay  the  fund  to 
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the  wife  on  her  separate  reo^pt,  her  examinatioii  will  not  be  diBpenaed  with  r 
Muut  V.  Eeaviaide,  7  Jur.  N.S.  817 ;  9  W.  E.  649 ;  Oibhons  y.  Kihbnf,  10  W.  B. 
65 ;  uaioflB  she  ia  entitled  to  the  fund  for  her  separate  nse,  in  which  case  her 
examination  and  consent  in  Court  are  unnecessary:  see  Macq.  H.  &  W. 
304 ;  Crawley,  86;  but  an  affidavit  of  no  settlement  must  be  produced:  Anon., 
3  Jur.  N.S.  839. 

In  WortUworth  y.  DayrtU,  4  W.  B.  689,  the  consent  of  a  married  woman 
to  the  transfer  to  her  husband  of  a  fund  in  Court,  her  separate  property,  was 
requiroil,  though  she  had  joined  him  in  a  petition  for  the  purpose ;  but  m  .& 
Crump,  34  Beay.  570,  a  fund  settled  to  her  separate  use  was,  on  the  petition 
of  hereolf  and  her  husband,  ordered  to  be  transferred  into  their  joint  namea 
without  hor  examination  and  consent. 

But  according  to  the  usual  practice,  where  the  fund  is  the  wife's  separate 
property,  the  petition  should  be  by  her  alone,  and  payment  should  be  to  her 
ou  her  separate  receipt. 

If  Iho  petition  is  for  payment  of  diyidends  of  a  fund  in  Court  representing 
promrty  settled  to  her  separate  use  and  compulsorily  taken,  the  costs  of  the 
husband,  if  made  a  respondent,  are  not  payable  by  the  railway  co.  or  other 
public  IxKly :  0$home*B  Estate,  W.  N.  (78)  179. 

Upon  the  application  of  husband  and  wife  for  payment  te  him  of  a  life 
aD nutty  giyen  to  her  by  will,  her  consent  was  held  unnecessary :  ShUUio  y. 
CotieU^  1  Jur.  N.S.  385. 

Formerly  the  transfer  of  a  married  woman's  fund  would  not  be  directed  at 
the  healing :  see  Campbell  y.  Harding,  6  Sim.  283 ;  Amies  y.  SkUlem,  14  Sim. 
431 ;  and  a  petition  was  necessary.  But  since  13  &  14  Y.  c.  35,  s.  28  (now 
repeale<l,  but  replaced  by  0.  zxxyn.  1),  enabling  the  Court  to  receiye  proof 
by  affidavit  of  all  proper  parties  being  before  the  Court,  and  of  all  matters 
neceH^ar^'  to  be  i>royed,  payment  haiB  been  ordered  at  the  hearing,  or  on 
further  consideration. 

It  BmmB  that  the  Court  cannot  refuse  to  take  the  wife's  consent,  unless 
eireiimjstances  of  fraud  appear,  or  compulsion  on  the  part  of  the  husband : 
WillaUy.  Cay,  2  Atk.  67 ;  Wright  y.  Butter,  2  Ves.  jun.  673,  677  (and  cases 
there  cited) ;  and  see  Longhottom  y.  Pearce,  3  D.  &  J.  545,  n. ;  Biddies  y. 
Jackson,  lb.  544 ;   White  y.  Herride,  4  Ch.  345. 

If  tho  married  woman  is  under  twenty-one,  her  consent  will  not  be  taken : 
8Uthh&  V.  Sargon,  2  Beay.  496 ;  Abraham  y.  Netvcomb,  12  Sim.  566  (oyerruling 
Guilifi  y.  G.,  7  Sim.  236) ;  Shipwatf  y.  Ball,  16  Ch.  D.  376.  And  a  ward  of 
Court  whose  maxriage  has  been  without  its  sanction  or  in  contempt  will  not 
be  allowed  to  waiye  her  right  to  a  settlement  out  of  her  own  property  by 

S"\Tiig  her  consent :  Stackpoole  y.  Beaumont,  3  Ves.  89 ;  Gynn  y.  Gilbard,  1 
r,  iS;  !=?.  356. 

Tho  married  woman  may  elect  to  take  as  personalty  a  fund  in  Court 
repreBenting  realty,  to  which  she  is  absolutely  entitled,  and  upon  her  being 
separately  examined  and  consenting,  it  may  be  paid  out  to  her  husband  with- 
out any  deed  being  executed:  Standering  y.  Hall,  11  Ch.  D.  652;  Be  Bobins* 

Amount  of  Fund. — Before  taking  the  married  woman's  consent  the  amount 
of  the  fund  must  be  ascertained,  and  the  actual  sum  known :  Moss  y.  Dunlop, 
8  W.  E,  a9 ;  Sperling  Y.  Bochfort,  8  Ves.  180;  Godber  y.  Laurie,  10  Pri.  152. 

But  her  consent  will  be  taken  if  the  ascertained  amount  is  liable  to  diminu- 
tion by  coste  only :  Packer  y.  P.,  1  Coll.  92. 

And  where  the  married  woman  is  only  entitled  after  payment  of  coste,  her 
consent  refers  to  the  residue  of  the  fund  after  such  payment :  Musgrove  y. 
F(mHi,  1  Jur.  N.S.  1086. 

Consent  may  also  be  taken  as  to  the  parte  ascertained  from  time  to  time : 
PmvtU  y.  MerreU,  V.-C.  K  B.,  1848,  B.  61,  1853,  B.  22. 

In  Macdonald  y.  Mackenzie,  M.  R.  at  Chambers,  5th  March,  1873,  B.  532, 
an  order  was  made  for  the  examination  by  commission  abroad  of  two  married 
women  ae  to  their  shares,  or  the  stocks  representing  the  same,  or  any  sums 
on  ac^count  of  the  same,  as  the  same  should  become  payable  or  diyisible  (not 
©xcoeding  in  yalue  in  respect  of  each  such  share  the  sum  of  £1,500). 

Slims  below  £200,  or  £10  a  year,  or  a  sum  likely  to  be  reduced  below  that 
amount  by  coste,  may  be  paid  out  without  teking  the  married  woman's 
examination :  Elworthy  v.  Wickstead,  IJ.  &  W.  69 ;  Boberts  y.  CoUeU,  1  Sm. 
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&  G.  laS ;  Wdlaot  r.  Grtenwood,  16  Ch.  D.  362 ;  not  following  Be  Shaw,  49 
L.  J.  CL  213. 

This  limit  haa  in  recent  cases,  when  the  husband  consents  to  nayment  to 
his  wife  on  her  own  separate  receipt,  been  raised  to  £500 :  see  Jke  Morton*$ 
Estate,  W.  N.  (74)  181 ;  Be  Webb;  Be  SheUon,  V.-C.  H.,  13  July,  1877.  B. 
2198,  2208  (in  which  cases  Y.-C.  H.  said  this  was  his  usual  practice) ; 
Andrewea  v.  TyreU,  29  Sol.  Jo.  622. 

And  separate  examination  has  been  dispensed  with  when  the  fund  was 
leas  than  £dO  a  year ;  as  also  an  affidavit  of  no  settlement  where  the  shares 
were  very  small :  see  Veal  v.  F.,  4  Eq.  116. 

But  under  special  circumstances  separate  examination  was  required 
altiiough  the  fund  to  be  paid  to  the  wife  was  under  £200 ;  White  y.  Herriek, 
4Ch.  345. 

As  against  her  husband  and  his  mortgagee,  payment  to  a  married  woman 
on  her  separate  receipt  of  part  of  a  fund  in  Court  to  which  she  was  entitled 
was  refused,  and  this  part  (one-third  of  the  fund)  was  ordered  to  be  paid  to 
the  mortgagee  and  the  remaining  two-thirds  to  be  settled  on  the  married 
woman  and  her  children :  Be  Grant,  14  W.  B.  191. 

County  Court. — ^With  respect  to  examination  and  consent  in  the  Oounty 
Oourts,  it  is  provided  by  County  Court  Bulee,  1889,  0.  xxxvii.  r.  6,  that 
where  an^  married  woman  is  interested  in  any  principal  money,  stock,  shares, 
or  securities  exceeding  in  value  £2(K),  or  £10  in  annual  payments,  ^e  shall 
be  examined  by  the  Judge  apart  from  her  husband  to  ascertain  whether  tiie 
same  shall  be  jraid  to  him  or  made  the  subject  of  a  settlement ;  and  if  the 
Court  thinks  fit  to  make  a  settiement,  and  in  all  cases  where  she  is  under 
age,  shall  by  its  judgment  make  a  settlement  accordingly.  The  settlement 
may  be  ordered  to  be  prepared  by  counsel  and  settied  by  the  Judge. 

CommUeian, — When  the  wife  is  resident  abroad,  a  commission  will  be 
ordered  to  take  her  consent  before  ordering  a  transfer  to  the  husband  : 
Ireland  v.  Trembaith,  14  W.  B.  275;  Gibbons  v.  Kibbey,  7  Jur.  N.S.  1298. 
For  the  practice  as  to  taking  and  authenticating  the  examination  of  a 
married  woman  resident  abroad,  see  Minet  y.  Myde,  2  Bro.  C.  C.  663; 
BourdilUm  y.  Adair,  3  Bro.  C.  C.  237 ;  Campbell  v.  French,  3  Ves.  321 ; 
Dan.  89. 

Bevereionary  Property. — Where,  from  the  nature  of  the  property,  as  in  the 
case  of  a  reversionary  interest  in  personalty  before,  or  not  affected  by,  20  &  21 
y.  c.  57  (Sir  B.  Malins'  Act),  the  married  woman  could  not  dispose  of  it,  the 
Court  would  not  take  her  consent :  Whittle  v.  Henning,  2  Ph.  731 ;  11  Beav. 
222 ;  Box  y.  B.,  Dru.  t.  Su^.  42 ;  nor  allow  the  acceleration  of  her  interest 
in  order  to  deal  with  it,  as  if  in  possession :  Brandon  v.  Woodthorpe,  10  Beay. 
463 ;  Furdew  v.  Jackson,  1  Buss.  1 ;  Cresswell  y.  Dexvell,  4  Giff .  460.  And 
see  Fitzgerald  y.  F.,  L.  B.  2  P.  C.  83 ;  Bogers  v.  Acasier,  14  Beav.  445,  that 
the  inalienable  character  of  the  wife's  reversionary  interest  cannot  be  altered 
by  the  husbcmd's  release. 

As  to  the  effect  and  (limited)  operation  of  Sir  B.  Malins'  Act  (20  &  21  Y. 
c  57),  see  Be  Baichelor,  Sloper  v.  Oliver,  16  Eq.  481 ;  21  W.  B.  901,  to  the 
effect  that  with  the  concurrence  of  her  husband  (except  in  cases  where  under 
3  ft  4  W.  lY.  c.  74,  s.  91,  his  concurrence  may  be  dispensed  with,  see  Be  Alice 
Sogers,  L.  B.  1  C.  P.  47),  and  by  deed  duly  acknowledged,  a  wife  is  enabled 
to  dispose  of  personal  estate  to  which  she  is  entitled  in  reversion  (not  being 
settled  upon  her  by  any  settlement  or  ^moment  for  a  settiement  on  her 
marriage,  sect.  4,  see  Clarke  y.  Green,  2  U.  ft  M.  474),  discharged  from  her 
husband's  interest  in  her  right  as  fully  and  effectually  as  if  she  were  &feme 
io2e— these  words  pointing  to  the  operation  and  not  to  the  formalities  of  the 
deed ;  and  also  to  release  and  extinguish  her  equity  to  a  settiement,  so  as  to 
ffje  the  assignee  for  value  an  absolute  title  without  any  deduction  in  respect 
of  claims  upon  the  husband's  interest  in  the  wife's  right.  And  the  deed  does 
not  operate  as  that  of  the  husband  and  wife  according  to  their  respective 
interests ;  and  the  concurrence  of  the  husband  wiU  be  good  although  there 
is  a  right  of  retainer  against  him:  Be  Baichelor,  sup.;  or  although  he 
may  previouflly  have  executed  a  creditor's  deed,  or  been  adjudicated  bank- 
rapt:  i2e  Jakeman's  Trusts,  23  Oh.  D.  344;  Cooper  y.  Macdonald,  7  Ch. 
D.288. 
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An  order  for  caiiTeyance  of  a  married  woman's  interefli,  under  20  ft  21  "Vm. 
c,  57,  which  has  been  obtained  by  fraud  or  snppreasion  of  material  facts,  mtky 
be  set  aside ;  but  a  clear  case  must  be  shown  for  so  doing :  Exp,  CockertU,  i 
C.  P.  D.  39 ;  and  see  Fowke  t.  Draycott,  29  Ch.  D.  996. 

The  words  '*  any  personal  estate  whatsoever"  in  the  Act  are  not  confined 
to  such  eouitable  choses  in  action  as  a  legacy  or  property  held  in  trust  for 
the  /em«,  Dat  extend  to  a  legal  chose  in  action,  8u<m  as  a  policy  of  insurance 
effected  in  her  name:  WUheHfyr.  Backham,  eoh.  J.  Ch.  511;  38W.B.363; 
W.  N.  (91)  57. 

5ee  also  upon  this  statute,  2  L.  C.  £q.  917,  918 ;  and  see  NichoUon  y, 
iJrury  Buildings  Co.,  7  Ch.  D.  48. 

AlUiough  a  married  woman  cannot,  independently  of  Sir  B.  Mai  ins*  Act« 
alienate  her  reversionary  interest,  and  a  settlement  by  her  of  such  interest  Lb 
Ttiid  and  incapable  of  confirmation,  and  can  be  Tali<lated  only  by  some  new 
dJ>fposition  by  her  while  sui  juris  {Buckmastcr  v.  -B.,  35  Ch.  !Div.  21 ;  S.  C, 
H.  L.  nom.  Beaton  y.  S.,  13  App.  Ca.  61  ;  Druitt  v.  Willens,  23  L.  E.  Ir. 
436),  yet  a  compromise  of  proceedings  affecting  such  interest  on  her  separate 
property  which  she  is  restrained  from  anticipating,  may  be  sanctioned  oy  the 
l"<mrt  and  will  bind  her  interest:  see  Brooke  v.  L,  Mostyn,  2  D.  J.  &  S. 
373 ;  L.  B.  4  H.  L.  304 ;  WiHon  v.  HilJ,  25  L.  J.  Ch.  156;  WaU  v.  Bayers, 
9  Eq.  58. 

The  share  of  a  married  woman  in  the  proceeds  of  real  estate  devised  upon 
trust  for  sale,  in  terms  amounting  to  a  conversion  out-and-out,  may  be  dis- 
posed of  under  the  Fines  and  Becoveries  Act  (3  &  4  W.  IV.  c.  74),  even  though 
reversionary,  as  being  an  interest  inland:  BriggsY,  Chamberlain,  11  Ha.  69; 
Tu€T  V.  Turner,  20  Beav.  560 ;  Boteyer  v.  Woodman,  3  Eq.  313  ;  Be  Jakeman*$ 
TrusU,  23  Ch.  D.  344 ;  and  see  Franks  v.  Bollans,  3  Ch.  717.  And  although 
the  land  was  purchased  with  trust  moneys  which  the  trustees  had  no  power  so 
to  invest,  the  reversionary  interest  of  the  /erne  is  within  the  Act :  Be  Durrani 
and  Sioner,  18  Ch.  Div.  106. 

But  in  the  case  of  a  debt  secured  on  land,  the  x>ower  of  disposition  is  avail- 
able only  where  the  husband  and  wife  cannot  togjether  dispose  of  the  debt, 
aud  not  where  the  wife  is  only  entitled  to  a  reversionary  share :  Be  NewUnCs 
Tntsts,  23  Ch.  D.  181,  187,  distinguishing  Williams  v.  Cooke,  4  Giff.  343. 

Deed  acknowledged, — ^Acknowledgments  of  married  women  are  not  to  be 
taken  by  a  Master  of  the  Queen* s  Bench  Division,  nor  by  a  Begistrar  of  the 
l*robate.  Divorce,  and  Admiralty  Division :  O.  ltv.  r.  12 ;  nor  by  chief 
clerks  in  tiie  Chancery  Division  :  0.  LV.  r.  16. 

As  to  acknowledgments  sworn  in  a  colony,  see  Be  Alice  Eliza  Smith,  50 
I.,  J.  a  B.  32. 

^Where  by  order  of  a  Y.-C.  a  settlement  was  to  be  executed  by  an  infant 
Biarried  woman,  the  Court  allowed  the  certificate  of  acknowledgment  under 
3  &  4  W.  rV.  c.  74,  8.  84,  to  be  varied,  by  omitting  the  words  **  of  full  age  "  : 
lie  Lacey,  6  Q.  B.  154 ;  jRe  Luke,  1  N.  C.  265;  and  see  Exp.  WaUis,  7  0.  B. 
K.8.  303. 

A  certificate  has  been  allowed  to  be  filed  though  not  made  or  signed  by  a 
commiBsioner  until  more  than  twenty  years  after  the  deed  was  acknowledged : 
J!e  Chalker,  47  L.  J.  C.  P.  78. 

The  purchase-money  of  real  estate  belonging  to  a  married  woman  may  be 
paid  out  to  her  upon  her  separate  examination  without  deed  acknowledged : 
Jle  Hayes  9  W.  B.  769;  Be  Worthington,  M.  B.  16  Dec.  1853,  B.  218,  sup, 
p.  786 ;  Be  Tyler,  8  W.  B.  540 ;  but  in  Be  BelVs  Estates,  25  W.  B.  901,  a  deed 
acknowledged  was  required  before  ordering  a  transfer,  into  the  joint  names 
of  husband  and  wife,  of  the  proceeds  of  real  estate,  sold  under  the  Settled 
Estates  Act,  to  which  the  survivor  was  absolutely  entitled. 

And  where  the  shares  were  very  small  (less  than  £50)  both  examination 
ftnd  deed  acknowledged  have  been  dispensed  with :  Knapping  v.  TonUiMon, 
18W.B.684;i?eCW^\^^^,13^.B.401,  ^.  ,    ,     .        , 

But  genewdly  a  mamed  woman  s  mterest  m  land  to  which  she  is  not 
entitled  for  her  separate  use  can  only  be  validly  passed  by  deed  acknowledged 
under  the  Fines  and  Becoveries  Act :  Franks  v.  Bollans,  3  Ch.  717. 

A  main  purpose  of  the  separate  examination  is  to  ascertain  whether  the 
Tjurchase-money  for  land  sold  is  to  belong  to  the  husband  or  not,  and  if  the 
^if e  refusee  a  provision  out  of  it  she  must  be  treated  as  haying  lelinquiahed 
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all  Her  intereet,  even  thongh  part  of  the  money  is  left  outstanding  in  trustees 
by  -way  of  indemnity  against  charges :  Tennent  v.  WtUh,  37  Ch.  D.  622. 

She  Gannot  bind  heTself  to  convey  the  estate  :  Avery  v.  Oriffin,  6  Eq.  606 ; 
WUliafM  V.  WaUnr,  9  Q.  B.  D.  676 ;  nor  be  compelled  to  complete  a  contract 
with  a  purchnaer  made  by  her  husband  and  herself :  Emery  v.  Wacey  8  Ves. 
505;  CatUe  v.  Wilkinson,  5  Ch.  534 ;  Barker  v.  Cox,  4  Oh.  D.  464;  Barnes  v. 
Wood,  8  Eq.  424;  Cahai  v.  C,  8  App.  Gas.  420. 

An  order  under  3  &  4  W.  TV.  c.  74,  s.  91,  empowering  a  married  woman 
to  dispose  of  her  real  estate  without  the  concurrence  of  her  husband,  does  not 
affect  his  right  at  common  law  to  the  rents  and  profits :  Fotuke  v.  DrayeoU, 
29  Ch.  D.  996 ;  and  as  to  the  discretion  which  the  Court  exercises  in  dispens- 
ing with  the  concurrence  of  the  husband,  see  Be  Clarets  TmeU,  49  L.  J.  C.  P. 
657 ;  Be  Cdine,  10  a  B.  D.  284. 

Statutory  Powers, — ^A  decree  for  sale  instead  of  partition  may  be  made 
under  the  Partition  Act,  1868  (31  &  32  Y.  c.  40),  s.  3,  at  the  request  of  a 
mazzied  woman  Pit :  Higgs  v.  Dorkis,  13  Eq.  280 ;  but  she  could  not,  without 
her  husband  joining  therein,  give  the  undertaking  to  purchase  mentioned  in 
sect.  5  :  Brinhvater  v.  Batdiffe,  20  E^.  528. 

She  may,  by  separate  examination  m  Court,  elect  to  have  her  share  of  the 
proceeds  of  real  estate,  sold  by  order  of  the  Court  in  a  partition  action, 
treated  as  personalty  and  paid  out  to  her  husband :  Stanaering  v.  Hall,  11 
Ch.  D.  652 ;  Be  Bohins,  27  W.  E.  705. 

By  the  Partition  Act,  1876  (39  &  40  V.  c.  17),  s.  6,  a  request  for  sale  may 
now  be  made  on  an  undertaking  given  to  purchase  on  the  part  of  a  married 
woman,  &c.,  by  the  next  friend,  &c.;  and  an  order  made  on  such  a  request 
operates  as  a  conversion  of  her  share  into  personalty :  Wallace  v.  Greenwood, 
16  Ch.  D.  362  ;  and  as  to  the  form  of  such  request,  see  Grange  v.  White,  18 
Ch.  D.  612,  and  inf.  Chap.  XLVI.,  "Partition,"  Sect.  m. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  5,  a  married  woman  in 
whom  any  freehold  or  copyhold  hereditament  is  vested  as  a  bare  trustee  (see 
Be  Docwra,  D,  v.  Faith,  29  Ch.  D.  693)  may  convey  or  surrender  the  same 
as  if  she  were  a  feme  sole.    See  on  this  section.  Dart,  V.  P.  665. 

The  separate  examination  of  a  married  woman,  applying,  or  consenting 
to  an  application,  under  the  Settled  Estates  Acts,  as  to  ner  consent,  whether 
the  property,  tiie  subject  of  the  application,  is  settled  to  her  separate  use  or 
not,  is  required  by  the  Settled  Estate?  Act,  1877  (40  &  41  V.  c.  18),  ss.  50-^52, 
though  the  woman  was  married  before  1883,  unless  the  property  was  acquired 
after  1883 :  Be  Harris*  Settled  Estates,  28  Ch.  D.  171.  For  mstances  in  which 
her  separate  examination  has  been  dispensed  with,  see  ffalliday's  Estates,  12 
Eq.  199;  MarshalVs  Estates,  15  Eq.  66;  Thome's  Estates,  20  W.  B.  587;  and 
see  inf.  Chap.  XLV.,  "SETTLEMEm'." 

A  married  woman's  consent  to  a  transfer  to  her  husband  may  be  retracted 
so  long  as  the  transfer  remains  incomplete  :  FenfoM  v.  Mould,  4  Eq.  562. 

Desertion* — Independently  of  the  protection  as  against  her  husband  and  all 
creditors  and  persons  claiming  under  him  given  by  20  &  21  Y.  c.  85,  s.  21, 
and  21  &  22  Y.  c.  108,  ss.  7,  8,  to  the  propertv  and  earnings  of  a  deserted 
wife  who  has  obtained  a  protection  order,  which  have  been  acquired  since  the 
oommencement  of  such  desertion,  the  Court  has  long  since  treated  anything 
acquired  by  a  deserted  wife  in  the  absence  of  her  husband  as  her  separate 
property,  and  not  liable  to  the  die^position  of  her  husband :  see  Cecil  v.  Juxon, 
1  Atk.  278. 

Accordingly  a  wife  deserted  for  more  than  twenty  years  has  been  held 
entitled  to  a  transfer  to  herself  as  a  feme  sole  of  her  share  of  residue  paid  into 
Court  under  the  Trustee  Belief  Acts :  Be  Fope's  Trust,  21  W.  B.  646,  sup. 
p.  785. 

And  like  orders  for  payment  to  a  wife  who  had  obtained  a  protection 
order  were  made  in  Be  Bainsdon,  7  W.  B.  184 ;  Be  Insole,  1  Eq.  470 ;  and  in 
Heath  v.  Lewis,  13  W.  B.  129,  to  a  wife  who  had  been  divorced  in  one  of  the 
colonies,  as  &/eme  sole  discharged  from  any  claim  by  her  children  to  a  settle- 
ment to  which  before  her  divorce  she  had  been  declared  entitled. 

The  receipt  ot  a  wife  who  has  obtained  a  protection  order  under  20  &  21 
V.  c  85,  &  21  is  a  viJid  discharge  for  a  legacy  bequeathed  to  her  before  and 
pwd  to  her  after  the  date  of  the  order :  Coward  and  Adams'  Furcha^,  20  Eq. 
179;  and  see  I/iehoU<m  y.  Drury  Co.,  7  Oh.  D.  48;  ^  Emery  «  TrusU,  60 
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L.  T.  N.S.  197 ;  and  on  reeumption  of  ooHabitation  subsequent  mortgagees  of 
the  wife  by  deed  acknowledged  have  priority  over  mortgagees  of  the  nuBband 
by  deed  unacknowledged  by  her  made  previously  to  the  protection  order  and 
the  death  of  the  tenant  for  life :  Be  Emery* $  Trusts,  60  L.  T.  N.S.  197. 

Administratrix  or  Executrix. — ^When  a  wife  is  entitled  to  money  in  Court 
as  administratrix,  or  executrix,  payment  is  directed  to  be  made  *'  to  B.  the 
wife  of  A.  as  the  legal  pers.  represve  of  C.  deceased,"  and  unless,  as  is  now 
commonly  the  practice,  the  words  " on  her  separate  receipt"  are  added,  the 
Paymaster  requires  the  husband  to  join  in  the  receipt:  Be Eawkstuorth, 
W.  N.  (87)  113 ;  see  Kingsman  v.  K.y  6  Q.  B.  Div.  122 ;  but  see  the  Married 
Women^s  Property  Act,  1882  (45  &  46  V.  c.  75),  ss.  1,  2,  5,  24 ;  and  Lewin, 
35. 


HTJSBAin)  0£  WIFE  OF  UNSOUND  MIND. 

The  husband  being  non  compos^  payment  was  ordered  to  the  wife,  or  her 
solicitor  for  her,  of  the  dividends  of  a  legacy  in  Court  given  to  her :  Steed  v. 
Caltey,  2  M.  &  K.  52 ;  and  though  the  wife  had  separate  property,  the  estate 
of  her  deceased  lunatic  husband  was  liable  for  necessaries  supplied  to  her 
during  lunacy :  Davidson  v.  Wood,  11  W.  B.  561 ;  1  D.  J.  &  8.  465. 

Where  the  wife  is  of  unsound  mind,  the  surplus  income  of  her  separate 
estate  after  providing  for  her  maintenance  has  been  paid  to  the  husoand : 
Edwards  v.  Abrey,  2  Ph.  37 ;  and  the  whole  income  has  been  paid  to  him  on 
his  undertaking  to  apply  the  same  for  the  maintenance  and  support  of  his 
wife  and  of  the  children  of  the  marriage ;  Re  Spiller,  6  Jur.  N.S.  386  ;  or  to 
apply  the  same  for  her  maintenance,  where  the  expense  of  keeping  her  at  an 
asylum  exceeded  the  amount  of  the  income:  Re  T — ,  15  Ch.  D.  78  ;  and  her 
consent  to  investments  was  dispensed  with  upon  petition  under  the  Trustee 
EeHef  Act:  S.  C. 

In  the  earlier  cases  the  Court  would  not  allow  the  husband  of  a  lunatic 
wife  any  part  of  the  principal  in  respect  of  his  past  payments,  and  as  a  rule 
a  fund  m  Court  of  a  married  woman  of  unsound  mind  will  not  be  transferred 
to  him  imconditionally. 

In  Caldecott  v.  Harrison,  1840,  A.  511,  the  fund  was  paid  out  to  the  hus- 
band on  his  giving  security  to  refund. 

In  Symes  v.  Lee,  26  L.J.  Ch.  665,  payment  of  the  dividends  to  the  husband 
until  further  order  was  at  once  directed,  and,  on  his  giving  security  either 
upon  property  of  his  own  or  personally  with  four  competent  sureties  to  re- 
transfer  me  stock  as  the  Court  shoula  direct,  transfer  to  him  of  the  stock 
was  likewise  ordered. 

In  Baker's  Trusts,  13  Eq.  168,  the  accrued  dividends  on  a  fund  settled  to 
the  separate  use  of  a  married  woman,  inmate  of  a  pauper  lunatic  asylum  in 
Australia  (her  husband  bein^  unable  to  support  ner),  were  ordered  to  be 
paid  to  the  colonial  Master  in  Lunacy  for  ner  past  maintenance,  and  also 
future  dividends  during  the  lunatic^s  life,  or  until  further  order :  see  also 
Peters  v.  GroU,  7  Sim.  238. 

When  a  married  woman  has  obtained  an  order  under  the  Fines  and 
Eecoveries  Act  (3  &  4  W.  IV.  c.  74),  s.  91,  for  disposing  of  her  real  estate 
without  the  concurrence  of  her  husband,  in  cases  where  by  reason  of  his 
absence,  incapacity  or  lunacy,  it  cannot  be  obtained,  it  is  not  necessary  that 
she  should  acknowledge  the  deed :  Ooodchild  v.  Dougal,  3  Ch.  D.  650. 

Applications  for  such  an  order  must  be  suppoited  by  the  affidavit  of  a 
medical  man,  and  not  merely  by  an  affidavit  verifying  a  medical  certificate : 
Re  Reeves,  24  W.  R.  848. 

The  order  under  this  section  wiU  simply  give  the  married  woman  authority 
to  convey  (following  the  language  of  tne  section),  without  sanctioning  any 
particular  form  of  conveyance :  Re  Woodall,  3  C.  JB.  639. 

And  see  for  the  form  of  order,  Exp,  Dujffill,  6  Sc.  N.  R.  30. 

Under  the  summary  jurisdiction  given  by  the  Lunacy  Regulation  Acts, 
1853  and  1862  (16  &  17  V.  c.  70,  25  &  26  V.  c.  86),  the  L.  C,  as  '*  the  person 
entrusted,  &c.,  had  no  statutory  power  to  pass  tne  legal  estate  of  a  married 
woman  of  unsound  mind,  so  as  to  dispense  with  her  acknowledgment  under 
the  Fines  and  Recoveries  Act.  The  order  directed  a  sale  and  declared  idl 
beneficial  interest  of  the  married  womigi  bound  by  the  order  i  aee  Be  8taf>les, 
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4I>.J.^  S.  257.    See  now  the  Lunacy  Act,  1890  (53  &  54  Y.  o.  5),  88.  120, 

APFIDAYIT  OF  KO  SETTLEHElTr. 

The  affidavit  of  no  settlement  ahonld  be  by  husband  and  wife,  or  by 
the  widow  if  she  is  the  surriyor,  and  if  there  be  a  settlement  it  must  he 
identified  bjr  their  or  her  affidavit  as  the  only  settlement,  and  produced ;  and 
the  Court  wiU  inspect  the  deed,  or  must  be  satisfied  by  counsel's  certificate, 
or,  if  in  Chambers,  by  the  affidavit  of  the  solr,  tnat  it  does  not  affect 
the  fond  in  question,  and  inspection  of  the  deed  itself  by  the  chief  clerk. 

By  the  S.  C.  F.  E,  1886,  r.  61,  where  funds  in  Court  are  by  an  order 
directed  to  be  paid,  transferred,  or  delivered  to  a  woman  in  her  own  ri^ht 
who  is  not  married  at  the  date  of  the  order,  or  who,  being  married 
at  that  date,  shall  become  a  widow,  and  such  woman  shall  marry  before 
payment,  transfer  or  deHvery  of  such  funds,^  they  shall  be  paid,  transferred, 
or  delivered  to  such  woman  without  the  intervention  or  concurrence  of 
her  husband,  in  the  same  manner  as  if  she  had  remained  unmarried, 
uxwn  an  affidavit  by  her  and  her  husband  of  no  settlement  or  a^ee- 
ment;  or  in  case  of  such  settlement  or  agreement,  on  their  affidavit  iden- 
tifying it,  and  stating  that  no  other  settlement  or  agreement  has  been 
made  or  entered  into,  and  an  affidavit  of  their  solr  of  ms  having  perused 
each  settlement,  &c,  and  that  it  does  not  affect  the  fund. 

An  affidavit  that  the  property  in  question  is  not  settled  or  is  not  affected 
by  the  settlement  is  not  sufficient.  It  must  be  shown  either  that  there  is  no 
settlement)  or  if  there  be  a  settlement  it  must  be  produced  to  satisfy  the 
Court  (the  certificate  of  counsel  to  that  effect  being  adopted)  that  it  does  not 
affect  the  property,  as  the  judgment  and  belief  of  the  parties  as  to  its  effect 
cannot  be  rehed  on :  Britten  v.  B.,  9  Beav.  143  ;  Rose  v.  BolU,  1  Beav.  270. 

For  the  form  of  the  affidavit  of  no  settlement  by  husband  and  wife,  see 
9  Beav.  143,  n. ;  Dan.  Forms,  pp.  780,  781. 

The  affidavit  of  the  wife  alone  has  been  allowed  when  the  husband  is 
abroad:  WiUeinaon  v.  Schneider,  9  £q.  423;  Elliott  Y.  Bemmington,  9  Sim. 
502. 

And  payment  to  a  wife  suing  as  a  feme  sole  under  a  motection  order  of  her 
share  in  an  admon  suit  has  been  made  upon  her  affidavit  that  the  sepa- 
ration continued,  and  that  there  was  no  settlement  or  agreement  for  a  settle- 
ment: Ewart  V.  Cht^h,  20  £q.  454. 

When  the  husband  refuses  to  make  the  affidavit,  one  by  her  of  no  settle- 
ment, and  another  as  to  the  husband's  refusal,  have  been  admitted:  see 
Awm,,  3  Jur.  N.S.  839. 

And  whfflre  the  affidavit  could  not  be  obtained,  the  fund  has  been  paid  out 
to  the  husband's  assignee  after  the  wife's  death,  on  proof  of  there  having 
been  no  children :  Clarke  v.  Woodwardy  25  Beav.  455. 

The  affidavit  of  the  solr  has  also  been  admitted  under  special  circum- 
staooes  as  snjffioient  where  both  husband  and  wife  were  abroad :  Woodward 
T.FraU,  16  Eq.  127. 

Money  in  Conrt  to  which  a  widow  has  become  entitled  in  possession  since 
her  husband's  death  will  not  be  ^dd  out  to  her  without  an  affidavit  of  no 
setttenent  upon  their  marriage :  Elrington  y,  E.,  ^  Drew.  545. 


Sbctiok  IV. — Okdbu  foe  Sbttlbmbnt— Wife's  Equity. 

1.  Where  Feme  Covert  on  being  examined  desires  a  Settlement. 

Ahd  B.,  the  wife  of  A.,  being  present  in  Oonrt  and  examined,  and 
denring  that  the  said  consols  (and  cash)  should  be  settled  for  the 
benefit  of  horBelf ,  her  husband,  and  her  children  in  such  manner  as 
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the  Oonrt  shall  approve,  Let  a  proper  settlement  of  the  said  £- —  &a 
(or  of  such  part  thereof  as  the  Judge  shall  direct)  be  approved  hy  the 
Judge ;  [^If  on  petitiony  And  Let  the  further  consideration  of  this  peti- 
tion be  adjourned  to  Chambers,  If  at  the  trial,  or  on  further  eonsuiera' 
tion,  And  any  of  the  parties  are  to  be  at  liberty  to  apply  in  Chambers 
respecting  such  settlement,  and  the  disposition  of  the  said  fund,  as  they 
may  be  advised]. 

2.  Furthet*  Order  in  Chambers. 

Upok  the  petition  of  &c.  [Form  3,  Vol.  I.,  p.  338 ;  or,  Upon  the  apjili- 
cation  of  &c.,  Form  3,  Vol.  I.,  p.  272] ;  and  upon  reading  &c.  \_Enter 
evidence]  \  and  the  Judge  being  of  opinion  that  the  settlement  proposed  to 
be  effected  by  the  indenture  hereinafter  mentioned  is  a  proper  settlement 
to  be  made  of  the  said  &c.,  upon  &c.,  and  that  the  indenture  (marked  X) 
intended  to  be  made  between  &c.,  and  identified  by  the  signature  of  the 
Chief  Clerk  in  the  margin  of  the  engrossment  thereof,  is  a  proper  inden- 
ture for  giving  effect  to  such  settlement,  Let,  upon  the  execution  of  such 
indenture  by  the  said  A.  and  B.  his  wife,  and  such  other  parties  as  the 
Judge  shall  direct,  being  certified  [or,  and  by  &c.  [name  the  other 
parties  to  execute'],  such  execution  to  be  verified  by  affidavit],  the  fund 
in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. — [Add  Pay- 
ment Schedule  directing  transfer  of  fund  in  Court  to  the  persons  named 
for  that  purpose  in  the  Chief  Clerk's  certificate]. 

See  S.  C.  F.  B.,  1886,  r.  11. 


3.   WTiere  the  Application  is  made  originally  in  Chambers. 

TTfon  the  application  of  &c. ;  and  B.,  the  wife  of  A.,  being  present  in 
chambers  and  examined  by  the  Judge,  and  desiring  that  the  £ —  &c. 
should  be  settled  &c.  [Form  1,  sup,] ;  And  the  Judge  being  of  opinion 
&c.  [Form  2,  sup.]. 


4.  Inquiry  y  whether  any  Settlement,  and  if  proper^  and  {fnotj 
Direction  for  Settlement. 

Let  an  inquiry  be  made  whether  the  Pit  [or  Deft]  A.  has  made  any 
and  what  settlement  or  provision  for  the  Pit  [or  Deft]  B.,  his  wife,  and 
the  issue  of  their  marriage,  or  entered  into  any  and  what  agreement 
for  that  purpose ;  And  if  so,  whether  the  same  is  a  fit  and  proper 
settlement  or  provision  for  the  said  Fit  [or  Deft]  B.,  and  such  issue  ,* 
And  if  it  shall  appear  that  the  said  Fit  [or  Deft]  A.  has  not  made  any 
such  settlement  or  provision,  or  that  such  settlement  or  provision,  if 
any,  is  not  fit  and  proper,  Let  a  proper  settlement,  to  be  made  by  the 
said  Pit  [or  Deft]  A.,  on  &c.,  be  approved  by  the  Judge  &c.  [Form  1, 
sup,]. 

For  the  limitations  usual  in  a  settlement  directed  by  the  Court,  see  inf. 


mcr.  17.]     Order  for  SettUmenf—  Wif^s  Equity.  T96 

5.  Married  Woman  Deserted  by  her  Husband — Equity  to  a  Settlement. 

TJpov  motion  for  jadgment  &c.y  Declare  that  the  Pit  A.  B.  (the  wife 
of  the  Deft  O.  D.)  is  entitled  in  equity  to  a  settlement  as  against  the 
Deft  E.  F.  as  trostee  of  an  indenture  dated  &c.,  and  as  against  the 
creditors  of  the  Deft  C.  D.,  and  under  the  events  which  have  happened 
is  entitled  to  have  the  whole  of  the  funds  in  Court  paid  to  her  for  her 
absolute  use  and  benefit. — Tax  costs  &c. — Schedule. — Kent  v.  JT., 
Kekewich,  J.,  19  Mar.  1892,  A.  544. 

6.  Two-thirds  settled  by  Order  tcithout  Deed  as  against  the 
HusbancPs  Incumbrancers, 

Deglabe  that  Pit  A.  {the  wife)  is  entitled  to  an  equity  to  a  settle- 
ment as  against  the  incumbrancers  in  the  Cons,  and  cash  in  Court  to 
the  credit  of  the  last-mentioned  account,  and  in  the  £212 :  14«.  6^. 
Cons,  and  cash  hereinbefore  directed  to  be  transferred  into  Court  to 
the  credit  of  the  said  cause,  ''  The  Account  of  W.,  and  A.  his  wife, 
and  their  Incumbrancers ; "  And  Let  such  an  amount  of  the  said 
Gons.  and  cash  as  shall  be  certified  to  be  equal  to  two-thirds  of  the 
said  Cons,  and  cash  be  carried  over  in  this  cause  to  an  account  to  be 
intituled,  ''The  account  of  Pit  A.  and  her  children,  and  those  entitled 
in  remainder." — ^And  Declare  that  the  same  ought  to  be  settied  upon 
the  said  A.  during  her  life  for  her  separate  use  (and  without  power  of 
anticipation),  and  after  her  death  to  such  of  the  children  of  the  said 
A.  by  her  present  or  any  after-taken  husband  as  being  a  son  or  sons 
shall  attain  the  age  of  twenty-one  years,  and  as  being  a  daughter  or 
daughters  shall  attain  that  age  or  marry ;  and  in  default  of  any  child 
of  the  said  A.  who  should  become  entitied  under  the  said  last-men- 
tioned trust,  then  in  trust  for  the  incumbrancers  of  the  Pit  W.  [the 
hu9handr\  according  to  their  priorities;  and  subject  thereto  upon  trust 
for  the  Pit  W.  (his  exors,  admors,  and  assigns),  with  the  usual  powers 
of  maintenance,  accumulation,  and  advancement,  the  dividends  to  be 
paid  to  the  said  A.  on  (for)  her  separate  receipt  (use)  during  her  life 
or  until  further  order. — And  Pits  or  any  of  their  incumbrancers  are  to 
be  at  liberty  to  apply  at  Chambers  as  to  the  remaining  one-third  part 
of  the  said  Cons,  and  cash  &c. —  Walsh  v.  Wasony  L.  C.  and  L.  J.  M., 
19  Feb.  1873,  B.  138;  8.  C,  8  Ch.  482,  following  Croxton  v.  May, 
V.-O.  J.,  30  May,  1870,  A.  1295 ;  9  Eq.  404,  409,  where  the  whole  fund 
was  settied ;  and  not  limiting  the  trusts  in  favour  of  children  to  her 
children  by  her  then  husband,  as  in  Re  Suggitfa  Trusts^  L.J  J.,  21  Feb. 
1868,  B.  472 ;  3  Ch.  215 ;  and  see  Re  Robinson's  Settled  Estate  ;  R.  v.  R.j 
12  Ch.  D.  188. 

For  a  declaration  and  subsequent  direction  for  deed  of  settiement  to  be 
settled  at  Chambers,  that  £1,500  out  of  £2,000  should,  subject  to  payment 
of  costs  of  Defts  (the  husband  and  wife)  out  of  the  fund,  be  settled  in  trust 
far  the  separate  use  of  the  wife  for  life,  without  power  of  anticipation,  with 
zemainder  in  trust  for  her  children  or  other  issue  by  her  present  or  wiy 
fttture  marriage  as  she  should  appoint,  and  in  default  of  appointment  to  net 
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ohildreii  equally,  or  fheir  issue,  the  issue  taking  only  the  pareaf  s  abaxe 
(oliildren  dyin^  under  twenty-one  and  unmarried  not  taking  interests  trans- 
misfiible  to  their  represves) ;  and  in  default  of  children,  then  in  trust  for  the 
husband's  assignee  in  bankruptcy.  Besidue  of  the  £2,000  to  be  paid  to  the 
assignee,  first  on  account  of  his  costs,  and  then  on  account  of  his  claim »  as 
assignee  of  the  husband.  Taxation  and  payment  of  costs  of  husband  and 
wife  out  of  settled  fund.  See  Spirett  v.  Willows,  V.-C.  S.,  17  July,  1865,  B. 
1922 ;  affirmed  9  July,  1866,  B.  1777 ;  1  Ch.  620  (and  for  subsequent  -raria- 
tion  of  the  order  by  an  alteration,  whereby  the  interest  to  children  in  default 
of  appointment,  in  the  case  of  those  dying  under  twenty-one  and  unnoLarriedy 
should  not  be  transmissible  to  their  represves  :  5.  C,  16  April,  1869,  B.  11 40; 
4  Ch.  407,  411). 

For  decree  in  a  wife's  suit  for  a  settlement  of  the  equity  of  redemption  in  a 
mortgage  of  her  property  by  her  husband  and  herself,  and  for  redemption  as 
against  the  mortgagee,  and  foreclosure  agidnst  her  husband  and  his  assignees 
who  disclaimed,  that  upon  the  Pit  redeeming  the  mortgaged  premises,  ' '  the 
same  be  settled  (the  Deft  W.,  the  husband,  by  his  counsel  consenting)  upon 
trust  for  Pit,  for  her  separate  use  during  her  Ufe,  with  remainder  to  ner 
children  as  she  shall  by  deed  duly  execut«i  or  by  her  last  wiU  appoint,  and 
in  default  of  appointment  in  trust  for  her  children  equally ;  and  in  case  the 
Pit  shall  die  without  leaving  any  children,  then  in  trust  for  the  Pit  and  her 
heirs  absolutely  (such  settlement  or  reconveyance  to  be  approved  by  the 
Judge);  but  in  default  of  the  Pit  redeeming  the  mortgaged  premises  as 
aforesaid.  Let  the  Plt^s  bill  be  dismissed  as  against  P.  {the  morigagee)  Tvith 
costs,  to  be  taxed,  &c.,  and  paid  by  B.  the  next  friend  of  the  Pit"  :  see 
Gleaves  v.  Paine,  L.  0.,  15  Jan.  1863,  A.  116 ;  1  D.  J.  &  S.  87,  98. 

For  declaration  that  an  intestate's  equitable  estate  in  fee,  which  had 
descended  on  a  married  woman,  ought  to  be  settled  in  trust  for  her  during 
her  life  for  her  separate  use,  not  restrained  from  anticipation, — as  to  a  busi- 
ness, being  then  carried  on,  with  remainder  to  her  children ;  as  to  the  free- 
hold house  and  farm,  during  her  life  onlv  (so  as  not  to  interfere  with  her 
husband's  possible  tenancy  by  the  curtesy  k  with  a  direction  that  all  proper 
and  necessary  deeds  and  instnmients  for  the  purpose  of  carrying  into  effect 
the  above  declaration  and  decree  should  be  settied  by  the  Judge ;  the  costs 
of  all  parties  of  and  incident  to  the  preparation,  approval,  and  execution 
thereof  to  be  raised  and  paid  out  of  the  property  to  be  comprised  tiierein  : 
see  Smith  v.  MaUhews,  L.  JJ.,  22  March,  1861 ;  3  D.  F.  &  J.  139,  154. 

For  resettlement  of  the  wife's  trust  fund  after  the  husbfuid's  bankruptcy 
€uid  disappearance  since  1867,  upon  trust  to  pay  the  income  to  the  wife  for 
life  without  power  of  anticipation,  with  remainder  to  the  daughter  absolutely, 
see  De  Mariana  v.  2>.,  V.-O.  B.,  1  March,  1875,  A.  421 ;  S.  C.  24  W.  B.  200. 


7.  Setflemeiit  by  Order. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Fit  and  Defts  &c.,  Declare  that  one-third  of  £ —  in  the  pleadings 
mentioned,  and  all  other  the  share  and  interest  of  the  Fit  A.  B.  in  the 
personal  and  real  estate  of  the  testator  C.  D.,  and  the  proceeds  of  the 
sale  thereof,  ought  (subject  to  the  payment  of  costs  as  hereinafter 
directed)  to  be  settled  for  the  benefit  of  the  Fit,  her  children,  and  the 
Deft  E.  F.,  her  husband,  as  follows :  that  is  to  say,  that  the  same  be 
held  by  the  trustees  for  the  time  being  of  the  will  of  the  testator 
upon  trust  for  the  Deft  E.  F.,  during  her  life  for  her  separate  use 
without  power  of  anticipation,  and  subject  thereto  upon  trust  for 
the  children  of  the  Fit,  whether  by  her  present  or  any  future  hus- 
band, or  any  one  or  more  of  them,  in  such  shares,  if  more  than 
one,  and  in  such  manner  as  the  Fit  and  the  Deft  E.  F.  shall  during 
their  joint  lives  by  deed,  with  or  without  power  of  revocation  and 
new  appointment,  jointly  appoint,  and  in  default  of  such  appoint* 
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nent,  and  so  far  as  any  each  appointment  shall  not  extend,  then 
as  the  Pit,  if  she  shall  survive  the  Deft  E.  F.,  shall  by  deed,  with 
or  without  power  of  revocation,  or  by  will,  appoint,  and  in  default  of 
any  snoh  appointment,  and  so  far  as  any  such  appointment  shall  not 
extend,  then  in  trust  for  the  child  or  children  of  the  Pit,  whether  by 
her  present  or  any  future  husband,  who,  being  a  son  or  sons,  shall 
attain  the  age  of  twenty-one  years,  or,  being  a  daughter  or  daughters, 
shall  attain  that  age  or  marry  under  that  age  with  the  previous  consent 
of  her  or  their  guardian  or  guardians,  and  if  there  shall  be  more  than 
one  of  such,  children,  then  as  tenants  in  common  in  equal  shares,  and  so 
that  any  child  or  children  to  whom  an  appointment  shall  be  made 
shall,  unlees  the  appointor  or  appointors  shall  otherwise  direct,  bring 
the  share  or  shares  appointed  to  him,  her,  or  them,  into  hotchpot,  and 
in  default  of  any  children  of  the  Pit  attaining  a  vested  interest,  and 
subject  to  the  powers  and  trusts  declared  by  this  order,  the  trust  estate 
shall  be   held  in  trust  for  the  Deft  E.  F.,  his  exors,  admors,  and 
assigns,  and  so  also  that  it  shall  be  lawful  for  the  trustees  or  trustee 
for  the  time  being,  with  the  consent  of  the  Pit  during  her  life,  and 
after  her  death  at  their  or  his  discretion,  to  invest  the  trust  estate  in 
or  upon  securities  authorized  as  investments  of  money  under  the 
control  of  the  Court,  with  power,  with  the  like  consent  or  at  the  like 
discretion,  to  vary  investments ;  and  also  that  it  shall  be  lawful  for 
the  trustees  or  trustee,  with  the  like  consent  or  at  the  like  discre- 
tion, to  raise  out  of  the  corpus  of  the  trust  property  any  sum  or  sums 
not  exceeding  in  the  whole  one  moiety  of  the  share  to  which  any  such 
child  or  children  as  aforesaid  shall  be  actually  or  presumptively  entitled 
under  the  settlement  made  by  this  order,  and  to  pay  or  apply  the 
same  for  the  advancement  or  otherwise  for  the  benefit  of  such  child  or 
children  as  the  trustees  or  trustee  shall  think  fit.    Let  costs  be  taxed 
and  paid  &c. — Beales  v.  Brawn,  Pearson,  J.,  11th  June,  1885,  A.  1007. 

For  similar  order  for  settlement  of  the  several  shares  of  two  ladies  abso- 
lutely entitled  in  equal  moieties,  see  Be  Havers.  H,  v.  H>t  K&y,  J.,  16  Dec. 
1884,  A.  1852. 

8.  Settlement  hy  Order — Another  Form. 

This  action  coming  on  &c.,  for  further  consideration  in  the  presence 
of  counsel  for  the  Pits  and  Defts,  Declare  that  out  of  the  share  of  the 
Deft  A.  B.  in  the  estate  of  the  testator  0.  D.  £ —  or  the  whole  of  her 
share,  if  less  than  that  sum,  ought  (subject  to  the  payment  of  costs  as 
hereinafter  directed)  to  be  settled  for  the  benefit  of  the  said  A.  B.  and 
her  children  as  follows :  that  is  to  say,  upon  trust  for  the  said  A.  B. 
during  her  life  for  her  separate  use  without  power  of  anticipation,  and 
subject  thereto  upon  trust  for  such  of  the  children  of  the  said  A.  B., 
whether  by  her  present  or  any  future  husband,  as  she  shall  appoint  by 
wiUy  and  in  default  of  appointment  in  trust  for  her  said  children,  being 
a  son  or  sons,  at  the  age  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  at  that  age  or  on  marriage  under  that  age,  and  if  there  shall 
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be  more  than  one  of  such  Ghildren,  then  as  tenants  in  common  in  equal 
ehares,  and  in  default  of  any  children  of  the  said  A.  B.  for  herself. 

Let  costs  be  taxed  and  paid  &c.    Let  Pits  E.  F.  and  O.  H.  within.  

days  after  the  date  of  the  Taxing  Master's  certificate  lodge  in  Court 
£ —  or  the  whole  of  the  share  of  A.  B.  (after  payment  of  costs),  if  leas 
than  £ — ,  as  directed  in  the  schedule  hereto. — Re  Brtant,  Foulier-  v. 
Skackel,  Kbj,  J.,  25th  June,  1888,  A.  2035. 


9.  Settkment  by  Order  qftchole  Fundj  the  Husband  claiming  no  Part. 

AxD  the  Pit,  by  her  coimsel,  desiring  that  a  settlement  should  l>e 
made  of  the  funds  hereinafter  mentioned,  and  the  Deft  S.  [htuhancT^j 
by  his  counsel,  not  claiming  to  have  any  part  of  such  funds  transferred 
and  paid  to  him  in  his  marital  right,  Declare  that  the  whole  of  tlie 
shares  and  interests  of  the  Pit  Frances  S.  [wife]  under  the  respective 
wills  of  &c.,  and  also  under  the  indenture  of  settlement  dated  &c.,  in 
the  statement  of  claim  respectively  mentioned,  of  and  in  the  respective 
estates  subject  to  the  trusts  and  dispositions  of  those  instruments 
respectively,  ought  (subject  to  the  payment  of  costs  as  hereinafter 
directed)  to  be  settled  for  the  benefit  of  the  Pit  and  the  said  Deft  S., 
her  husband,  and  her  children,  as  follows,  that  is  to  say,  upon  trust 
for  the  Pit  Frances  S.  during  her  life  for  her  separate  use,  without 
power  of  anticipation ;  and  subject  thereto  upon  trust  for  the  Deft  S. 
during  his  life,  or  until  he  shall  become  bankrupt,  or  shall  do  or 
suffer  any  act  or  thing  which,  if  his  life  interest  were  not  thus  quali- 
fied, would  have  the  effect  of  alienating,  charging,  or  incumbering  it, 
or  any  part  of  it;  and  subject  thereto  upon  trust  for  such  of  the 
children  of  the  Pit  Frances  S.,  whether  by  her  present  or  any  future 
husband,  as,  being  a  son  or  sons,  shall  attain  the  age  of  twenty-one 
years,  or,  being  a  daughter  or  daughters,  shall  attain  that  age  or  marry 
with  the  previous  consent  of  her  or  their  guardian  or  guardians,  and  if 
there  shall  be  more  than  one  of  such  children,  then  as  tenants  in 
common  in  equal  shares ;  and  in  default  of  any  children  of  the  Pit 
attaining  a  vested  interest,  in  trust  for  the  Deft  S.,  his  exors,  admors, 
and  assigns ;  And  Let  any  child  or  children  of  the  Pit  be  at  liberty  to 
apply,  in  Chambers,  for  an  order  to  raise  and  pay  out  of  the  corpus 
of  the  trust  property  any  sum  or  sums  not  exceeding  in  the  whole  one 
moiety  of  the  share  to  which  such  child  or  children  shall  be  actually  or 
presumptively  entitled  imder  the  settlement  made  by  this  order,  for 
the  purpose  of  placing  or  putting  such  child  in  or  to  any  profession, 
business  or  employment,  or  for  his  or  her  instruction  therein,  or  other- 
wise for  his  or  her  advancement  or  preferment  in  the  world ;  but  no 
such  order  is  to  be  made  during  the  life  of  the  Pit  without  her  consent 
in  writing ;  and  after  her  death  and  during  the  continuance  of  the  life 
interest  of  the  said  Deft,  without  his  consent  in  writing. — Directions 
for  taxation  and  payment  of  costs. — ^Liberty  to  apply. — [Add  Payment 
Schedule  directing  transfer  of  the  residue  of  the  funds  into  Court,  to 
the  credit  of  *'  The  settlement  account  of  the  Pit,  her  husband|  and 
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ciuldren,  if  any " ;  and  inyestment  in  consols.  The  dividends,  as  thej 
ftocrae  on  the  stock  dnring  the  life  of  the  Fit,  to  be  paid  to  her  on  her 
separate  receipt  until  further  order.] — See  Smithera  v.  Oremj  M.  R, 
27  April,  1877,  B.  1937. 

This  foim  was  appioyed  hy  the  Master  of  the  Bolls  as  the  proper  settlement, 
in  Uie  ahsenoe  of  any  special  drcumstanoe,  snch  as  bankruptcy,  or  mis- 
oondnct,  or  desertion  by  the  husband,  and  where  he  assents  to  the  whole 
fond  bemg  settled. 

Po^w'ers  of  appointment  to  children  were,  "  for  some  special  reason ''  (see 
Be  Gowan,  O.  v.  (?.,  17  Oh.  D.  778)  omitted,  (aecus  in  Oliver  v.  0.,  10  Ch.  D. 
765) ;  as  well  as  proyiaions  for  maintenance,  «c.  (inserted  in  Croxton  v.  May, 
9  ESq.  404],  but  wnich  are  unnecessary  where  the  fund  is  under  the  control  of  the 
Ooort-  And  as  to  statutory  powers  of  maintenance,  v.  mf, ,  Chap.  XXXYIII. , 
pp.  867,  858. 

For  form  of  settlement  approved  by  Jessel,  M.B.,  giving  a  joint  power  of 
appointment  to  husband  and  wife,  see  Be  Qowan,  G.  y.  (7.,  M.  B.,  17  Oh. 
D.  778 ;  and  see  jffc  Parrott,  Walter  v.  P.,  0.  A.,  33  Ch.  Diy.  274. 


10.  j£nother  Form — A  Moiety  settled— Annual  Sum  paid  to  Wife 
out  of  Income  and  Capital. 

XJpoir  the  appeal  of  A.  B.  and  0.  D.  ftc,  and  upon  hearing  counsel 
for  £.  F.  and  her  husband  Q.  H.,  Declare  that  one  moiety  of  the  fund 
in  Court,  after  payment  of  costs,  ought  to  be  settled  upon  the  said 
£.  P.  and  her  children  in  such  a  manner  that  the  said  E.  F.  may 
receiye  a  sum  of  £ —  per  ann.,  to  be  paid  out  of  income  and  capital  of 
the  said  fund  in  Court,  and  that  any  portion  of  the  said  funds  remain- 
ing after  the  death  of  the  said  E.  E.,  ought  to  be  held  in  trust  for  such 
of  the  children  of  the  said  E.  E.  living  at  her  death,  who,  being  a  son 
or  sons,  shall  attain  the  age  of  twenty-one  yeans,  or,  being  a  daughter 
or  daughters,  shall  attain  that  age  or  marry,  and  that  in  the  event  of 
there  being  no  child  or  children  of  the  said  E.  E.  who  shall  attain  a 
vested  interest  in  the  said  funds  the  same  ought  to  be  paid  to  X.  Tax 
costs. — [Add  Payment  Schedule  directing  £ —  per  ann.  to  be  paid  to 
the  mie.y-Eoberts  v.  Cooper,  13  March,  1891,  B.  488;  A  C,  (1891) 
2  Gh.  336. 

In  settlements  of  a  female  infant's  property  directed  by  the  Court,  a 
restraint  against  anticipation  is  always  inserted :  see  Dav.  Conv.  voL  iii. 
p.  72. 

But  the  restraint  will  not  be  implied  from  a  limitation  to  the  wife,  in  a 
settlement  of  her  property  pursuant  to  eurticles,  "for  her  life,  for  her  own 
absolute  use  and  benent,  free  from  all  marital  control  and  liability  " :  Symondi 
V.  Wiikes,  13  W.  B.  1026  (reversing  12  W.  B.  541). 

In  the  case  of  an  equitable  fee  which  had  descended  on  the  wife  during 
coverture,  the  husband's  possible  estate  by  the  curtesy  was  not  interferea 
with  in  the  settiement  directed :  see  Smith  v.  MatthewB,  mp.  p.  796. 

It  seems  now  settled  that  the  ultimate  limitation  in  a  settiement  by  the 
Court  of  property,  subject  to  the  wife's  equity,  is,  after  the  death  of  the 
wife,  and  milure  of  her  children  by  the  present  or  any  future  marriage,  for 
the  benefit  of  the  husband,  whether  he  survives  the  wife  or  not :  see  Croxton 
V.  May,  and  ^rett  V.  Willows,  wp.,  notwithstanding  Carter  v.  Taggart,  1  D. 
IL  &  O.  286;  5  Dr.  &  S.  49;  and  Ar  SuggiU,  3  Ch.  215. 

The  wife's  fund,  that  accrued  during  coverture,  was  mroperly  settled  so  as 
to  give  the  husband  an  interest  determmable  on  his  bankruptcy :  see  Monies 
Mrej.  Bekrtn$,  1  Bq.  171. 
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For  order  to  fiettle  the  whole  of  an  undivided  third  of  leasehold  property 
upon  the  plaintifl  (her  husband],  and  her  children,  such  settlement  to  be 
executed  by  such  parties  as  should  for  that  purpose  be  named  in  the  chief 
clerk's  certificate  of  approval,  see  Clarke  v.  Marten,  M.  R,  20  Feb.  lS5Sf 
A.  698. 


NOTES. 

wife's  BQX7ITY  TO  A  SETTLEMENT. 

In  mitigation  of  the  old  common  law  ri^ht  of  the  husband,  deriyed  from 
his  liability  to  mMTifftin  his  wife,  to  the  enjoyment  of  his  wife's  real  estate 
during  their  joint  lives,  and  to  the  absolute  ownership  of  the  personal  pro- 
perty m  i>08ses8ion,  and  of  her  choses  in  action  when  reduced  by  him  into 
possession,  Courts  of  Equity  have  long  exercised  jurisdiction  in  favour  of 
the  wife  by  giving  her  a  provision  for  herself  and  her  children  out  of  her 
own  properSr,  both  real  and  personal.  For  the  principles  and  extent  of 
this  right,  which  is  called  the  wife's  equity  to  a  settlement,  see  KnigTU  y. 
J:.,  18  Eq.  487;  Re  Briant,  FouUer  v.  Shackel,  39  Ch.  D.  471 ;  Stur^is  v. 
Champneys,  6  M.  &  Cr.  97 ;  1  L.  0.  Eq.  493,  601  {Murray  v.  L.  Elibarik)  ; 
Lewin  on  Trusts,  835  et  seq. 

In  the  case  of  a  woman  married  after  the  passing  of  the  Married  Women's 
Property  Act,  1870  (9  Aug.  1870),  personal  property  to  which  she  became 
entitled  during  coverture  as  next  of  kin  or  one  of  the  next  of  kin  of  an 
intestate,  of  ^raatever  value,  or  money,  not  exceeding  £200,  acquired  by- 
deed  or  will,  belonged,  subject  to  the  trusts  of  any  settlement,  to  her  for  her 
separate  use  (sect.  7) :  Be  Voes,  King  v.  F.,  13  Ch.  D.  504. 

And,  by  sect.  8,  tms  provision  was  extended  to  the  rents  of  freehold,  copy- 
hold, or  customaryhold  property,  which  descended  upon  any  woman  married 
after  the  passing  of  the  Act  as  heiress  or  co-heiress  of  an  intestate. 

But  now,  by  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75), 
sects.  2,  5  (stated  sup,  p.  774),  as  to  women  married  since  the  31st  of  December, 
1882,  and  also,  as  to  property  accruing  after  that  date,  to  women  married 
previously  to  that  date,  the  n^hts  of  the  husband  are  excluded,  and,  conse- 
fluently,  the  doctrine  of  the  wife's  equity  to  a  settlement  has  been  rendered 
inappLcable.  It  will  still,  however,  be  as  applicable  as  it  previously  was 
where  the  reversionary  property  of  a  woman  married  on  or  before  the  date 
last  mentioned  falls  into  i>08se88ion  subsequently. 

Though  it  was  not  usual  to  direct  a  settlement  of  sums  under  £200,  to 
which  a  married  woman  became  entitled  during  coverture  (see  Foden  v. 
Finney,  4  Buss.  428),  there  is  no  binding  rule  to  that  effect,  and  sums  below 
that  amount  have  been  settled :  see  Be  Cutler,  14  Beav.  220 ;  Be  Kincaid, 
1  Drew.  326;  Be  Merriman*$  Trust,  10  W.  E.  334. 

Properly  subject  to  the  Equity, — The  equity  to  a  settlement  attaches  to  such 
proper^  only  as  the  husband  is  entitled  to  receive  jure  mariti,  and  not  upon 
what  the  wife  takes  in  her  own  right,  0.^.,  as  equitable  tenant  in  tail  (see 
Life  Assoc,  of  Scotland  v.  Siddal,  3  D.  F.  &  J.  271) ;  and  is  an  obligation 
which  the  Court  fastens  not  upon  the  property  itself,  but  upon  the  right  to 
receive  it :  Knight  v.  K.,  18  Eq.  487 ;  Osbom  v.  Morgan,  9  Ha.  432.  It  does 
not  depend  upon  any  right  of  property  in  the  wife,  and  if  claimed  by  her 
must  be  claimed  for  herself  and  ner  children,  and  not  for  herself  alone : 
Barrow  v.  B.,  5  D.  M.  &  G.  782 ;  18  Beav.  259;  Qiacometti  v.  Prodgers,  8 
Ch.  338 ;  14  Eq.  253.  Where  property  is  given  to  husband  and  wife,  they 
take  by  entireties,  and  there  is  no  equity  to  a  settlement :  Atclieson  v.  A,,  11 
B.  485 ;  Ward  v.  Ward,  14  Ch.  D.  506 ;  Be  Bryan,  Godfrey  v.  B,,  14  Ch.  D. 
516 ;  and  the  Married  Women's  Property  Act,  1882,  has  not  altered  the  law 
in  tiiis  respect :  Be  March,  Mander  v.  Harris,  27  Ch.  Div.  166 ;  Be  Jupp, 
Jimp  Y.Buckwell,  39  Ch.  D.  148. 

Mie  right  applies  to  property  vested  before  or  after  marriage,  if  not  barred 
by  express  contract,  and  the  Court  looks  not  only  to  what  amount  of  the 
wife's  fortune  the  husband  has  received,  but  to  his  conduct  and  all  the  cir- 
cumstances: Barrow  v.  B,,  sup.;  Smith  v.  8.,  3  Giff.  121;  and  see  inf. 
p.  804. 

Upon  the  question,  how  far  a  life  interest  is  subject  to  the  equity,  see 
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I-eTnn,  840;  and  Taurdon  v.  Morris,  11  Ch.  Div.  779 ;  8  Ch.  D.  453,  where 
^e  Court,  in  the  case  of  an  insolvent  debtor  who  contributed  nothing  to  tiie 
support  of  bis  wife,  gave  the  whole  income  to  the  wife. 

As  to  whether  the  equity  attaches  to  the  wife's  chattels  real,  or  equitable 
interest  in  lands  of  freehold  or  inheritance,  see  Lewin,  841  et  aeq, 

'When  the  fond  is  reversionary,  a  settlement  cannot  be  directed :  OaJxyrn  v. 
Morgan^  9  Ha.  432 ;  and  as  the  right  attaches  only  to  propertv  whidi  the 
Husband  is  entitled  to  receive  in  ms  marital  right,  property  in  nis  hands  as 
ejLor  must  answer  his  liabilities  in  that  capacity  before  a  settlement  of  the 
'wife*s  residnary  share  in  it  can  be  directed :  Knight  v.  f  .,  18  Eq.  487 ;  but 
see  «wiru.  Be  Briant,  Poulter  v.  Shackd,  39  Ch.  D.  471. 

Sut  the  ri^ht  will,  it  seems,  prevail  against  any  right  of  set-off  or  re- 
tainer, f.  ^.,  m  respect  of  the  husband's  &bt  to  the  testator :  HTCormich  v. 
Garndt,  5  D.  M.  &  G.  278;  2  8m.  &  G.  37;  see  also  1  L.  0.  Eq.  534;  and 
the  right  is  paramount  to  Ihat  of  the  represves  of  the  wife's  testator  to 
retain  a  debt  due  from  the  husband :  Be  Batchelar,  Sloper  v.  Oliver,  16  Eq. 
4S\;  Be  Cordweira  Estate,  White  v.  C,  20  Eq.  644 ;  Be  Briant,  sup. ;  and  see 
Oarr  v.  Taylor,  10  Ves.  674. 

^n/orcement  of  Equity. — ^If  the  wife  is  already  amply  provided  for,  and  no 
misconduct  is  proved  a^dnst  the  husband,  the  Court  has  refused  to  enforce 
the  right :  GiacomeUi  y.Prodgers,  8  Ch.  338;  14  Eq.  263;  and  see  Be  Er$kine, 
1  K  &  J.  302 ;  Spicer  v.  S.,  24  Beav.  365 ;  Aguilar  v.  A.,  5  Madd.  414. 

It  is,  however,  a  matter  of  discretion ;  and  where  a  husband  before  his 
bankraptc]^  had  reduced  into  possession  £9,000  of  his  wife's  residuary  share, 
the  remaining  £1,600  was  settled  upon  her,  thougfh  she  had  separate  estate  of 
£700  per  ann. :  Nicholson  y.  Carline,  22  W.  B.  820 ;  and  see  Scott  v.  SpasheU, 
3  Mac.  &  G.  699. 

B^ard  will  be  had  to  the  extent  of  the  wife's  fortune  and  the  settlement 
already  made  upon  her :  Oreen  v.  Otte,  1  S.  &  S.  260 ;  Spicer  v.  8.,  24  Beav. 
365 ;  and  her  equity  may  be  excluded  by  an  exception  of  the  particulai'  fund 
or  property  from  the  husband's  covenant  in  her  marriage  settlement  to  settle 
her  future-acquired  property  :  Brooke  v.  Hicks,  12  W.  It.  703. 

L.  Elibank  v.  Montolteu,  5  Yes.  737,  establishes  the  right  of  a  married 
woman  to  assert  by  suit  her  equity  to  a  settlement  against  her  husband  and 
the  admor  of  the  estate  under  which  her  title  arises,  and  this  right  is  para- 
mount to  the  claim  of  the  admor  as  creditor  of  the  husband. 

In  an  administration  action  after  judgment,  but  before  further  considera- 
tion, the  wife  was  held,  on  petition,  entitled  to  an  immediate  order  to  enforce 
her  equity  in  respect  of  a  share  of  a  fund  in  Court,  though  it  was  not  distri- 
bataole  until  further  consideration,  and  the  amount  of  her  share  was  unas- 
certained :  Be  Bobinson,  B.  v.  B.,  12  Ch.  D.  188. 

The  right  is  not  confined  to  personal  estate,  and  she  might  obtain  leave  to 
sue  in  formd  pauperis  without  a  next  friend  to  enforce  as  agaiast  her 
husband's  assignees  in  bankruptcy  her  equity  to  a  settlement  out  of  the 
rents  of  real  property,  the  legal  estate  in  which  was  vested  in  trustees  for 
her  benefit  for  life :  Barnes  v.  Bobinson,  32  L.  J.  Ch.  143. 

Murray  Y.  L.  Elibank,  13  Yes.  1,  extends  this  right,  after  decree,  to  the 
children,  who  are  entitled  under  a  decree  directing  a  settlement  on  their 
mother  to  a  provision  out  of  the  property,  though  she  died  before  the  certifi- 
cate, and  thoagh  they  were  not  mentioned  in  the  decree:  see  Groves y. 
Clarke,  6  Sim.  684 ;  1  Ke.  132 ;  Lloyd  v.  Mas(m,  6  Ha.  149. 

Form  of  Settlement. — ^The  rule  is  to  direct  a  settlement  for  the  benefit  not 
only  of  tiie  wife  but  of  her  children  by  the  present,  or  future,  or  former 
marriage,  without  any  particular  regard  to  the  rig;hts  of  husband's  assignee 
(see  Spirett  v.  Willows,  4  Ch.  407,  410),  and  the  children's  neht  is  irrespective 
of  other  fortune  they  may  have :  Conington  v.  Gilliat,  25  W.  E.  69 ;  uroxton 
V.  May,  9  Eq.  404. 

And  see  Murray  v.  L.  Elibank,  1  L.  C.  Eq.  493,  601 ;  Lloyd  v.  WiUiams, 
1  Madd.  450;  Prid.  Conv.  vol.  ii.,  p.  214. 

As  the  rights  of  the  husband  are  not  interfered  with  further  than  is 
necessary  to  give  effect  to  the  equitv  in  favour  of  the  wife  and  children,  the 
ultimate  limitation  wOl  in  general  be  in  favour  of  the  husband  (or  his 
asignees),  whether  he  survives  the  wife  or  not :  Croxtan  v.  May,  9  Eq.  404 ; 
8pireU  v.  Will<m8,  1  Oh.  620 ;  4  Ch.  407 ;  Walsh  v.  Wason,  8  Ch.  483 ;  Be 
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Bohimon,  R.  y.  B.,  2  Ch.  D.  188;  BoUfuon  v.  Cooper,  (1891)  2  Oti.  (0.  A.) 
335,  348 ;  Be  Noaket^  Will,  38  W.  B.  762. 

But  in  special  circumstances,  as  where  the  property  is  of  small  axnouni, 
the  Court  has  secured  the  capital  as  well  as  the  income  to  the  wife  :  Boxall 
V.  B.,  27  Ch.  D.  220,  224  ;  Re  Craddock's  TrvsU,  W.  N.  (76)  187  ;  and  see 
Roberts  y.  Cooper,  sup.,  where  the  wife  and  children  being  in  neoessitouB 
circumstances  and  supported  by  the  wife,  and  the  husband  having  received  a 
lam  part  of  a  small  fund,  £20  a  year  out  of  income  and  capital  was  ordered 
to  be  paid  to  the  wife  for  life  for  her  separate  use,  and  after  her  death  the 
remainder  for  the  children  or  the  represvee  of  the  assignee :  v.  sup,.  Form  10, 
p.  799. 

A  power  to  appoint  amongst  children  has  also  been  inserted  in  recent 
cases  :  see  Beale$  v.  Brotvn,  sup,.  Form  7,  p.  796;  BeBriant,  FouUer  y.  Shcukel, 
sup,,  Form  8,  p.  797 ;  39  Ch.  D.  471;  and  see  Be  GoiiKin,  0,  y.  O,,  17  Ch.  D. 
778  (and  form  of  judgment  at  p.  781),  citing  Cogan  v.  Duffield,  2  Ch.  Div. 
44, 49.  and  observmg  on  Oliver  y.  O.,  10  Ch.  JD.  766. 

And  where  the  husband  has  agreed  to  a  settlement  of  the  whole  fund,  and 
subject  to  his  not  having  debarred  himself  by  misconduct,  bankruptcy,  or 
insolvency,  a  life  interest  has  been  given  to  him  after  the  death  of  the  wife  : 
Smithers  v.  Orten,  Form  9,  sup,  p.  798;  and,  semble,  the  power  of  appointing 
amongst  children  may  in  such  case  be  to  the  husband  and  wife  or  survivor : 
see  Be  Qowan,  G,  v.  &.,  sup,  

And  see  Walford  y.  Oray,  13  W.  B.  335,  761,  and  inf.  Chap.  XLV., 
"  SETTLEMEI7T,*  that  children  are  entitled  to  enforce  a  contract  for  a  settle- 
ment on  the  faith  of  which  the  marriage  took  place. 

Bights  of  Children,--'ExcGpt  bv  contract,  or  under  the  judgment,  the 
children  have  no  equity  independently  of  their  mother :  Lloyd  v.  Williams, 
1  Madd.  460;  Hodgens  y,  H,,  II  Bli.  N.S.  62;  De  la  Garde  y.  Lempriere,  6 
Beav.  344. 

Their  right  does  not  attach  on  the  mere  institution  of  an  action :  Baker  v. 
Bayldon,  8  Ha.  210 ;  De  la  Garde  v.  Lempriere,  sup,  ^overruling  Steinmetz  v. 
Halthin,  1  Gl.  &  J.  64) ;  and  if  the  wife  died  before  ootaining  a  decree  in  her 
suit  claiming  a  settiement,  the  children  could  not  enforce  a  settlement  by 
BupplementJ  bill :   Wallace  y.  Avldjo,  1  D.  J.  &  S.  643 ;  2  Dr.  &  Sm.  216. 

VhQ  inchoate  right  of  the  children  (which  is  said  to  be  dependent  upon  the 
will  of  the  mother,  see  Murray  v.  L,  Elihank,  10  Yes.  84)  may  also  be  defeated 
by  her  waiving  the  equity  for  herself  and  her  children :  Fenner  v.  Taylor,  2 
Buss.  &  M.  190  (reversing  1  Sim.  169);  Murray  y.  L,  Elihank^  sup,;  and 
after  the  reference  to  approve  of  a  settlement  and  the  certificate,  out  not 
after  the  final  order,  bLb  may  withdraw  from  the  proposed  settlement: 
Baldwin  Y,  B,,  6  Dr.  &  S.  319  ;  Be  Walker,  LI.  &  Or,  temp.  Bug.  324;  Barrow 
T.B„4K,&  J,  409,  424. 

But  an  infant /em«  covert  is  not  capable  of  waiving  her  equity :  Shipxoay  v. 
Ball,  16  Ch.  D.  376. 

As  to  the  power  of  the  wife  to  bind  herself  by  consent  out  of  Court,  see  B» 
Swan,  2  B.  &  M.  34 ;  Be  BoberW  Trusts,  38  L.  J.  Ch.  708. 

The  equity  has  also  been  defeated  by  the  divorce  of  the  mother  after  she 
has  been  declared  on  petition  entitied  to  a  settlement  out  of  her  fund  in  Court 
to  the  separate  account  of  her  husband  and  herself,  but  before  any  decree  or 
settlement  made  :  Heath  v.  Lewis,  13  W.  B.  129. 

If  the  wife  has  died  without  exercising  her  right  to  call  for  a  settlement 
for  the  benefit  of  herself  and  her  children,  the  fund  will  belong  to  her 
husband  as  her  legal  pers.  represve  to  the  exduaion  of  her  children :  Lovett 
y.  L,,  Joh.  118. 

In/ant  Wife,— There  is  no  jurisdiction  to  direct  a  settlement  against  her 
wish  of  the  property  of  an  infant  wife  not  a  ward  of  Court :  Be  Potter,  7  Eq. 
484  (not  following  Wortham  y.  Pemherton,  1  Dr.  &  S.  644) ;  and  see  tn/. 
Chap.  XXXVin.,  p.  901. 

Assignees  of  Husband, — The  equity  to  a  settlement  out  of  both  real  and 
personal  estate  will  be  enforced  as  against  the  husband's  general  assignees, 
\,e,,  his  assignees  in  bankruptcy  (or  insolvency) :  Sturgis  v.  Champneys,  6 
M.  &Cr.  97;  Barnes  y.  Bobinso^i,  11  W.  B.  276;  Wilkinson  y.  CharUsuwih, 
10  Beay.  324;  Koebery.  Sturgis,  22  Beay.  588. 
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As  againfli  the  particular  assignee  for  ralue,  a  diBtmotion  has  been  taken 
betweefQ  an  assignment  by  the  husband  of  his  vlfe's  life  interest,  and  of  her 
absolute  interest. 

In  the  former  case  the  question  is  between  husband  and  wife  independently 
of  the  children ;  and,  on  the  ground  that  the  husband  is  entitled  to  the  fund 
for  the  pnrpoee  of  maintaining  his  wife,  the  marital  right  prevails  over  the 
wife's  equity,  and  he  has  full  power  to  deal  with  the  income  which  he  is 
entitled  to  reoeiTe  in  her  right :  see  Vaughan  v.  Bu/ck^  13  Sim.  404 ;  Lift  Abb, 
of  Seoiland  v.  Sutdal,  3  D.  F.  &  J.  271.  And  though  the  Court  will  not 
help  him  to  get  at  the  fund  without  securing  for  the  wife,  whom  he  has 
deserted  or  does  not  maintain,  a  portion  of  the  moome,  his  misconduct  in  not 
maintaining  his  wife  subsequently  to  the  assignment  will  not  affect  the  title 
of  his  assignee  for  value :  see  Ttdd  v.  Litter,  3  D.  M.  &  G.  857 ;  10  Ha.  140 ; 
Be  DtAffy^  28  Beav.  386;  Jie  Carr's  TruaU,  12  Eq.  609 ;  Durham  v.  Crarkl^y 
11  W.  R.  138 ;  SianUm  v.  HaU,  2  Buss.  &  M.  175;  EllioU  v.  Cordell,  5  Mad. 
149 ;  Wright  v.  Morley,  11  Vee.  12 ;  but  see  Taunton  v.  MotHb,  8  Ch.  D.  453, 
where  the  wife's  whole  life  interest  was  settled  as  against  the  husband's 
assignees  in  insolvency:  and  In  re  IHxon^B  TruBis,  48  L.  J.  Ch.  592. 

As  against  the  husmmd  himself,  she  is  not,  it  seems,  entitled  so  long  as  he 
is  maintaining  her,  though  inadequately :  Vaughan  v.  Buck,  13  Sim.  404. 

But  if  she  lias  been  deserted  bv  her  husband  she  is  entitled  to  a  settlement 
or  maintenance  out  of  her  equitable  life  interest :  Be  Ford,  32  Beav.  621 ;  Gil^ 
ehritt  V.  Cator,  1  D.  &  S.  188 ;  viz.,  of  the  income  of  so  much  of  her  interest 
as  has  not  been  specifically  assigned  by  the  husband  for  value :  see  Wright  v. 
MorUy,  11  Yes.  12 ;  and  cases  ated  1  L.  C.  £q.  532,  533. 

In  the  case  of  the  wife's  absolute  interest,  the  Court,  acting  for  the  benefit 
and  with  a  view  to  the  interests  not  of  the  wife  only,  but  also  of  her  children, 
will  not  allow  their  rights  to  be  defeated,  even  by  an  assignment  for  value 
by  the  husband:  Tidd  v.  Litter,  sup. ;  Haneon  v.  Keating,  4  Ha.  1. 

But  even  in  the  case  of  the  wife's  estate  of  inheritance,  the  husband's 
assignment  by  way  of  mortgage  has  prevailed  to  the  extent  of  his  life 
interest:  Durham  v.  Crackles,  11  W.  E.  138. 

And,  as  against  the  particular  assignee  for  value,  she  has  no  eauity  to  a 
settlement  out  of  the  accumulated  arrears  of  past  income  of  real  or  leasehold 
property:  Be  Carr's  Trusts,  12  Eq.  609;  NetvmanY.  Wilson,  31  Beav.  34; 
but  see  Life  Ass.  of  Scotland  v.  Siddal,  3  D.  F.  &  J.  271. 

The  wife's  equi^  may  also  be  defeated  by  her  joining  by  deed  acknow- 
ledged in  assigning  her  interest  in  a  debt  secured  on  land,  to  secure  her  hus- 
band's debt :  Cooke  v.  WiUiams,  11  W.  B.  504 ;  and  see  Carr's  Trusts,  sup. 

And  her  right  to  any  separate  property,  on  its  falling  into  possession, 
acquired  by  her  under  the  Married  Women's  Property  Act,  1870,  s.  7,  might 
be  divestea  by  an  order,  on  the  joint  j>etition  of  her  husband  and  herself,  for 

Syment  of  the  fund  to  the  husband  m  her  right,  and  the  fund  would  pass  to 
d  husband  and  his  assignees :  Latie  v.  Oakes,  22  W.  B.  709. 

But  if  there  has  been  no  act  amounting  to  a  reduction  into  possession  by 
the  husband  of  the  wife's  chose  in  action,  a  mortgage  of  it  bj  nusband  and 
wife,  though  based  upon  an  ante-nuptial  negotiation  by  the  wife  for  the  loan^ 
will  not  bind  her  right  by  survivorship :  Prole  v.  Soady,  3  Ch.  220.  And  see 
Be  Insole,  1  Eq.  470. 

As  to  what  does  and  does  not  constitute  a  reduction  into  jpossession  by  the 
husband  of  the  wife's  choses  in  action,  see  Dav.  Conv.  vol.  ii.  p.  226  (4th  ed.), 
and  cases  there  collected.  See  also  Lewin,  pp.  833  et  sea.;  Parker  v.  Lech' 
mere,  12  Ch.  D.  266;  Be  Barber,  Dardiery.  Chapman,  11  Ch.  D.442;  Spenoe, 
Bq.  Jur.  vol.  ii.  478 ;  Nicholson  v.  Drury  Buildings  Co.,  7  Ch.  D.  48. 

If  A  feme  is  joint  tenant  of  a  chose  in  action,  and  marries,  the  joint  tenancy 
is  not  thereby  severed :  Be  Butler* s  Trusts,  Hughes  v.  Anderson,  38  Ch.  Div.  286, 
overruling  BaiUie  v.  Trehame,  17  Ch.  D.  388 ;  and  where,  being  under  age, 
she  settied  her  joint  share  of  personalty  by  a  deed  containing  a  covenant  for 
settlement  of  after-acquired  property,  and  died  without  doing  an  act  to  avoid 
the  deed,  it  was  held  that  a  severance  of  tiie  joint  tenancy  was  effected : 
Bumahy  v.  Equit.  Rev.  Int.  8oc.,  28  Ch.  D.  416. 

The  right  to  the  personal  property  of  the  wife  being  governed  by  the  law 
of  the  matrimonial  domiml  (see  Story,  Confl.  §  180 ;  Duncan  v.  Cannan,  18 
Beav.  128;  and  see  Harvey  v.  jPomte,  8  App.  Ca.  43),  rihe  has  no  equity  to  a 
settlement  where  lege  loci,  as  in  Scotland,  there  is  no  such  right ;  HUcheock 
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T.  Clendinen,  12  Beav.  634;  McCormiek  y.  Qamett,  5  D.  M.  ft  Q.  278  ;  axid 
Bee  Re  Maryland,  56  L.  J.  Ch.  681 ;  unless,  though  domiciled  abroad,  she  is 
a  ward  of  Court,  in  which  case  (either  under  the  general  jmisdiotioxi  or  under 
the  Infants*  Settlement  Act  (18  &  19  V.  c.  43,  see  PoweU  v.  OakUy,  34  Beav. 
676 ;  lU  Potter,  7  Eq.  484)  the  Court,  before  parting  with  the  fund  to  the 
husband,  will  require  a  settlement  or  some  proper  provision  to  be  made  for 
her  benefit :  Re  Twtedale,  Joh.  109. 

The  Court  will  not  allow  the  right  to  be  made  an  engine  of  fraud,  and  the 
equity  to  a  setUement  cannot  be  enforced  until  the  wife's  debts  before  mar- 
ria^  are  provided  for  :  Barnard  v.  Ford,  4  Ch.  247. 

S  guilty  of  a  fraud  (as,  for  instance,  by  holding  out  to  a  purchaser  for 
value  that  an  assignment  made  after  marriage  was  made  before),  she  may 
preclude  herself  m>m  claiming  her  equity:  Re  Lush's  Trusts,  4  OH.  591; 
Cahill  V.  C,  8  App.  Cas.  437 ;  8.  C.  nom.  CahiU  v.  MarHn,  6  L.  E.  Ir.  227  ; 
7  lb.  361. 

Adultery  of  the  wife  bars  her  equity  to  a  settlement :  Carr  v.  Eastahrooke^ 
4  y Qs.  146;  Duncan  v.  Campbell,  12  Sim.  616;  except  imder  very  special 
circumstances :  see  Re  Lewin,  20  Beav.  378 ;  unless  she  be  a  ward  of  Court 
married  without  its  consent :  Ball  v.  Coutts,  1  Y.  &  B.  302 ;  or  her  husband 
is  also  living  in  adultery :  Greedy  v.  Lavender,  13  Beav.  62. 

But  living  apart  from  her  husband,  if  not  in  adultery,  has  been  Held 
under  the  circiiinstancee  not  to  bar  her  equitv:  Eedes  v.  K,  11  Sim.  569; 
especially  when  the  separation  was  occasioned  oy  the  husband's,  and  not  by 
her,  misconduct:  Barrow  t,  B,,  5  D.  M.  &  G.  782. 


Aicouinr. 

The  old  rule  of  the  Court  was  not  to  settle  more  than  one-half;  the  otHer 
half  being  left  to  go  to  the  husband  or  his  assigns :  Beres/ord  v.  Hobson,  1 
Madd.  376 ;  Napier  v.  N.,  1  Dr.  &  War.  407;  Bagshaw  v.  Winter,  6  Dr.  &  S. 
466 ;  Brown  v.  Clark,  3  Ves.  100. 

The  rule  has  since  been  relaxed,  and  in  the  discretion  of  the  Judge,  having 
regard  to  what  is  iust  and  reasonable  under  the  circumstances  of  each  case, 
and  especially  to  the  amoimt  of  fortune  already  received  by  the  husband  and 
to  any  previous  settlement,  a  larger  proportion  has  been  settled  upon  the 
wife :  Green  v.  Otte,  1  Sim.  &  S.  250 ;  Re  SuggiU's  Trusts,  3  Ch.  216 ;  Coning- 
ton  V.  Gilliatt,  26  W.  E.  69;  Merriman's  TrusU,  10  W.  E.  234;  Gardner  v. 
Marshall,  14  Sim.  675. 

Under  special  circumstances,  the  whole  fund  has  been  settled  on  the  wife  as 
against  the  husband's  assignees  in  bankruptcy  or  insolvency  or  a  purchaser 
from  them,  and  even  against  his  assignee  for  value  in  exclusion  of  the  marital 
right,  as  in  the  following  cases  under  the  following  circumstances : — 

(a)  Inability  of  husband,  from  poverty  or  insolvency,  to  maintain  his  wife : 
CordwelVs  Estate,  White  v.  C,  20  Eq.  644 ;  Koeber  v.  Sturgis,  22  Beav.  688 ; 
Buncombe  v.  Greenacre,  29  Beav.  678 ;  and  see  cases  on  the  subject  collected 
lb.  582,  n.;  Re  Hooper's  Trust,  6  W.  E.  824;  Re  Kincaid,  1  Dr.  326;  BreU 
V.  Greenwell,  3  Y.  &  C.  Ex.  230;  Taunton  v.  Morris,  8  Ch.  D.  463 ;  11  Ch. 
Div.  779. 

(6)  Present  insolvency  of  husband  and  past  receipt  of  wife's  fortune : 
Nicholson  v.  Carline,  22  W.  E.  819 ;  without  appropriation  for  her  benefit : 
Ward  V.  Yates,  1  Dr.  &  S.  80 ;  Conington  v.  Gilliat,  26  W.  E.  69 ;  Gardner  v. 
Marshall,  14  Sim.  575 ;  Scott  v.  Spashett,  3  Mac.  &  G.  699 ;  or  absence  of  any 
provision  for  the  wife  by  settlement:  Smith  v.  /8.,  3  GifiP.  121. 

(c)  Misconduct  on  part  of  husband,  as  desertion,  adultery,  cruelty,  or 
marriage  from  merely  interested  motives :  Dunkley  v.  />.,  2  D.  M.  &  G.  390 ; 
Barrow  y.  B.,  6  D.  M.  &  G.  782 ;  Re  Cutler,  14  Beav.  220 ;  Gilchrist  v.  Cator, 
1  Dr.  &  S.  188.  And  see  Re  Ford,  32  Beav.  621 ;  BoxaU  v.  B.,  27  Ch.  D. 
220 ;  Reid  v.  jB.,  33  Ch.  D.  220. 

(d)  Mere  separation,  caused  by  the  wife's  ill-health,  the  husband  not  con- 
tributing to  her  support :  Croxton  v.  May,  18  W.  E.  375 ;  9  Eq.  404 ;  Fowke 
V.  Draycatt,  29  Ch.  D.  996. 

(e)  The  smallness  of  the  fund  is  also  an  element  which  will  justify  the 
Court  in  settling  the  whole  on  the  wife :  see  Re  Kincaid,  1  Dr.  326. 

Three-fourths  were  settled  in  Spirett  v.  Willows,  1  Ch.  620  (not  one-half 
^a  Btate4  in  head-^ote) :  Coster  v.  C>,  3  Sim.  697. 
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Three-fiftJifl  in  Napier  ▼.  N.,  1  Dr.  A  War.  407  (£600  out  of  £1,000). 

Two-thiids  in  Re  SuggiteB  Tru$U,  3  Ch.  216 ;  Carter  v.  Taggart,  6  jDr.  ft  8. 
49 ;  CaUow  v.  C,  55  L.  T.  N.S.  154. 

But  in  the  absence  of  such  special  drcomstances,  one-half  will  be  settled, 
and  one-half  given  to  the  husband  and  those  claiming  under  him :  see  Spirett 
▼.  WilhwB,  1  Ch.  520 ;  Be  SuggiU*s  Trugts,  »up, ;  Re  Orove*$  Trusts,  3  GUflf. 
675,  583;  and  see  Watts  v.  Shrimpton,  21  Beav.  97. 

The  same  principles  have  been  applied  in  ordering  maintenance  for  a  wife 
who  is  deserted  and  not  proyided  for :  see  Watson,  (x>mp.  Eq.  370. 

Upon  the  form  of  the  settlement,  see  sup.  pp.  801,  802. 


Section  Y. — Doweb  and  Jointurb. 

(l.) — ^DOWBB. 

1.  Inquiries  as  to  Lands  subject  to  Dower — Dower  assigned. 

"Let  the  following  inquirieB  be  made :— 1.  An  inquiry  what  freehold 
lands  the  said  M.  died  seised  of,  wherein  the  Pit  is  dowable ;  2.  An 
inquiry  what  copyhold  or  customary  lands  the  said  M.  died  seised  of, 
wherein  the  Pit  is  entitled  to  dower,  or  any  other  estate,  by  the  custom 
of  the  manor  wherein  the  said  copyhold  or  customary  lands  or  any  of 
^em  do  lie ;  3.  And  Let  the  Pit  be  assigned  her  dower  in  such  freehold 
lands  and  tenements,  and  also  her  dower  or  widow's  estate  in  such 
copyhold  or  customary  lands  and  tenements ;  And  Let  particular  lands 
and  tenements  be  assigned  and  set  out  for  that  purpose ;  And  after  the 
lands  and  tenements  shall  be  set  out  and  ascertained.  Let  the  Deft 
deliver  possession  to  the  Pit  of  the  lands  and  tenements  that  shall  be 
so  set  out  and  ascertained  for  the  said  dower  or  widow's  estate  of  the 
Pit ;  and  the  tenants  thereof  are  to  attorn  and  pay  their  rents  to  the 
Pit ;  4.  And  Let  an  account  be  taken  of  the  rents  and  profits  of  the  said 
freehold  and  copyhold  or  customary  lands  and  tenements  whereof  the 
said  M.  died  seised,  accrued  since  the  death  of  the  said  M.,  received  by 
the  Deft,  or  hy  any  other  &e. ;  And  Let  one-third  part  of  what  shall  be 
coming  on  the  said  account  of  rents  and  profits  of  such  freehold  lands 
and  tenements  be  paid  to  the  Pit  by  the  Deft,  in  respect  of  her  dower 
out  of  such  lands  and  tenements ;  And  Let  such  part  of  what  shall  be 
coming  on  the  said  account  of  rents  and  profits  of  the  said  copyhold 
or  customary  lands  and  tenements,  as  the  Pit  shall  be  certified  to  be 
entitled  to  in  respect  of  her  dower  or  other  widow's  estate  in  such 
copyhold  or  customary  lands  and  tenements,  be  paid  to  the  Pit  by  the 
Deft. — Deft  to  pay  Pit's  &c.  costs  of  action  to  this  time. — Adjourn  &c. 
—Meggoti^.  Jf.,  L.  0.,  15  Oct.  1742,  B.  543 ;  2  Dick.  794 ;  2  Vez.  127; 
Mitf.  PL  98,  n. 

If  the  judgment  directs  payment  of  what  should  be  certified  to  be  due  on 
the  account,  it  would  now  limit  a  time  for  that  purpose,  after  the  date  of  the 
oertifioate;  and  see  Form  2. 
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2.  Inquiry  and  Commission  to  assign  Dower  and  Freebench. 

Let  ftc,  an  inquiry  what  freehold  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  B.  deceased  was  seised  of  or  entitled  to  at 
the  time  of  his  marriage  with  Pit,  or  at  any  time  afterwards,  nrlierein 
Pit  is  dowable,  or  wherein  Pit  is  entitled  to  freebench  or  any  other 
estate  by  the  custom  of  the  manor  wherein  such  copyhold  or  cufitoznazy 
lands  or  hereditaments,  or  any  of  them,  do  lie ;  And  Let  a  commission 
issue  directed  to  certain  commrs  to  be  therein  named,  to  assigin  to  Pit 
her  dower  in  such  freehold  manors  &c.,  and  also  her  dower,  freebench, 
or  widow's  estate  in  such  copyhold  or  customary  manors  &c.,  as  tlie  said 
B.  shall  appear  to  have  died  seised  of. — Account  of  rents  and  profits 
accrued  since  death  of  B.  received  by  Deft. — Adjourn  &c. 

For  form  of  order  for  commission,  see  R.  S.  C.  Appz.  K.  36;  and  for  form 
of  commission,  see  B.  S.  C.  Appx.  J.  13. 

For  decree  for  commission  to  assign  Pit's  dower,  and  possession  of  the 
lands  assigned  to  be  delivered,  and  tenants  to  attorn  and  pay  rents  to  Pit, 
inquiry  as  to  freehold  lands,  and  account  of  the  rents  and  profits,  and 
Pit  to  be  paid  her  thirds  during  her  life ;  and  inouiry  whether  the  whole  or 
how  much  of  d  sum  of  stock  transferred  to  the  National  Debt  Commrs,  in 
redemption  of  land  tax,  was  in  respect  of  the  settled  estates ;  and  declaration 
that  so  much  of  such  stock  was  a  charge  on  the  estate,  in  favour  of  the  pers. 
represves  of  testator,  with  interest ;  amount  of  land  tax  so  redeemed  to  be 
ascertained,  see  Gregory  v.  Q,,  M.  E.,  17  Feb.  1810,  A.  340. 


3.  Account  of  Rents — Occupation  Rent  charged. 

Let  an  inquiry  be  made  what  freehold  estates  B.,  the  grandson  oi 
&c.,  the  testator,  became  seised  of  under  the  will  of  the  testator 
wherein  the  Fit  [widow]  is  entitled  to  dower ;  And  Let  the  Pit  be  as- 
signed her  dower  in  such  estates ;  And  Let  particular  lands  or  tene- 
ments be  assigned  and  set  out  for  that  purpose ;  And  after  the  said 
lands  or  tenements  shall  be  set  out  and  ascertained.  Let  the  Defts  de- 
liver possession  to  the  Pit  of  the  lands  or  tenements  that  shall  be  so  set 
out  and  ascertained  for  the  dower  of  the  Pit ;  and  the  tenants  thereof 
are  to  attorn  and  pay  their  rents  to  the  Pit ;  2.  And  Let  an  account  be 
taken  of  the  rents  and  profits  of  the  estates  whereof  the  said  B.  became 
so  seised,  accrued  from  the  —  day  of  — ,  being  six  years  prior  to  the 
time  of  (filing  the  Pit's  bill),  to  such  time  as  such  lands  and  tenements 
shall  be  so  set  out  and  assigned,  received  by  the  Defts  or  any  of  them, 
or  by  any  other  &c. ;  3.  And  Let  an  inquiry  be  made,  whether  any  and 
which  of  the  Defts  has  or  have  been  in  the  occupation  of  any  of  the 
said  estates ;  and  if  so.  Let  an  annual  sum  (value)  by  way  of  occupation 
rent  be  set  thereon  (and  Let  such  Defts  be  charged  therewith) ;  And 
Let  the  Defts  respectively  (within  &c.,  after  the  date  of  the  Chief 
Clerk's  certificate)  pay  to  the  Pit  one- third  part  of  the  amount  of  such 
rents  and  profits  which  shall  be  certified  to  have  been  received  by  them 
respectively. — No  costs  on  either  side. —  Liberty  to  apply. — Bamfordy, 
B.,  V.-O.  W.,  21  July,  1845,  B.  2302 ;  6  Ha.  203. 
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4.  Inquiries  oa  to  Lamb  of  which  Testator  died  seised^  and  as  to 

Dower. 

Ijet  the  following  &c. : — 1.  An  inquirj  when  L.  in  the  pleadings 
iiamed  was  married  to  the  Deft  A.,  now  the  wife  of  the  Deft  8.,  and 
when  the  said  Xi.  died ;  2.  An  inquiry  whether  the  said  L.  was  at  the 
time  of  such  marriage,  or  whether  he  became  at  any  and  what  time 
sabseqaent  thereto,  seised  or  possessed  of,  or  entitled  to  any,  and  if 
any  what,  lands,  tenements,  and  hereditaments  for  any  and  what 
estates  of  inheritance^  and  whether  he  was  at  the  time  of  his  death 
seised  or  j>o88es8ed  of  or  entitled  to  (such  lands  &c,  for)  the  same 
estates,  or  any  and  which  of  them ;  3.  An  inquiry  whether  the  Deft.  A. 
was  at  the  tLme  of  the  death  of  the  said  L.  entitled  to  dower  or  free- 
bench  ont  of  all,  or  any  and  which  of  the  lands,  tenements  and  here- 
ditaments of  or  to  which  the  said  L.  died  so  seised  or  possessed  or 
entitled  as  aforesaid ;  4.  An  inquiry  what,  if  anything,  is  due  to  the  said 
Deft  A.,  or  to  her  husband  the  Deft  S.  in  her  right,  for  and  in  respect 
of  such  dower  or  freebench  or  any  part  thereof. — Lhydy,  Smith,  M.  R., 
22  May,  1861,  B.  916. 

Por  decree  for  inquiry  as  to  lands  subject  to  dower,  with  account  of  rents, 
and  adjourning  further  consideration,  see  Sheaf  y.  Cave,  V.-C.  K.,  26  July, 
1851,  B.  1200 ;  8.  C,  24  Beav.  259. 

For  decree  for  widow  to  elect  between  a  disposition  of  property  in  her 
&TOQr  by  husband's  will  and  her  dower  thereout,  but  not  out  of  the  rest  of 
his  estate,  see  Birmingham  y.  Kirwan,  2  Sc.  &  L.  455. 

For  order  for  payment  of  the  ascertained  value  of  dower  out  of  a  fund  in 
Court  repreeentmg  the  purchase-money  of  an  infant's  property,  subject  to 
his  mother's  right  of  dower,  see  Be  HalVt  EstaU,  V.-O.  M.,  21  Jan.  1870, 
A.  116;  iS.  C,  9  Bq.  179. 


5.  Sale  subject  to  Dower. 

Upon  the  application  of  the  Pit  and  upon  hearing  solrs  for  the  Pit 
and  Deft  (Usual  admon  accounts  and  inquiries  in  creditor's  action), 
I«t  real  estate  be  sold  with  approbation  &c.,  And  Let  the  said  sale  be 
also  subject  to  the  widow's  dower  (if  any)  unless  she  shall  come  in  and 
consent  to  hare  a  valuation  set  thereon,  and  in  that  case  let  the  said 
fiale  be  free  from  such  dower. — Direction  for  payment  of  purchase- 
money  into  Court. — Directions  for  application  of  purchase-money  of 
real  estate  sold  with  consent  of  incumbrancers  and  widow. — Re  Jacob- 
wa,  /.  T.  /.,  Chitty,  J.,  24  March,  1884,  A.  774. 

NOTES. 

By  the  Common  Law  Procedure  Act,  1860  (23  &  24  Y.  c.  126),  s.  26,  the 
ordinary  writ  of  summons  &om  the  Common  Fleas  was  substituted  for  the 
writ  of  ri^t  of  dower,  writ  of  dower  wide  nihil  habti,  or  plaint  for  freebench 
or  dower  m  the  nature  of  any  such  writ. 

And  by  E.  8.  O.  Appx.  (A),  Part  III.  Section  IV.,  a  writ  of  summons  may 
be  indorsed  witii  a  clami  for  dower. 

Formerly,  if  the  legal  title  was  disputed,  the  practice  was  to  direct  an  ueue : 
llitf.  98;  Mundy  T.  If.,  2  Yes.  122,  0;  4  Bro.  C.  0.  295 ; 
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—or  to  order  the  bill  to  be  retained,  with  liberty  to  Pit  to  brings  a  ^writ  of 
dower :  Mitf.  98,  n. ;  UArcy  v.  Blakt,  2  Sc.  &  L.  390,  1. 

As  to  directing  issues  and  trials  of  questions  of  fact  by  jury  under  the  new 
I  rooedure,  see  «iip.,  vol.  i.,  p.  322  tt  seq. 

Under  the  former  practice  a  commission  was  sometimes  directed,  and 
possession  ordered  to  be  delivered :  Wild  v.  WelU^  1  Dick.  3  ;  Huddleetffne  v. 
7/.,  1  Ch.  Kep.  38 ;  Lwxa  v.  Calcra/t,  1  Bro.  C.  C.  134 ;  2  Dick.  594  ;  1  V-  & 
B.  20,  n. ;  Mundy  y.  if.,  supra;  or  an  inquiry :  Ooodenough  y.  O.,  2  J>ick. 
796;  Tinney  y.  T.,  1743,  B.  62 ;  3  Atk.  8;  1  Vez.  54. 

Directions  as  to  a  commission  will,  as  in  partition,  be  given  in  Chambers. 

Possession  will  be  ordered  to  be  deUyered  as  part  of  the  judgment  after  the 
lands  shall  have  been  set  out  and  ascertained :  9up,  Forms  1,  3. 

Account, — In  equity  the  dowress  was  entitled  to  an  account  of  rents  and 
profits  from  her  husband's  death ;  and  generally,  as  to  the  assistanoe  given 
to  her  towards  establishing  her  right  (at  law),  and  obtaining  complete  relief 
when  the  right  was  ascertained,  see  Curtis  y.  C,  2  Bro.  0.  C.  622 ;  Piilt^ngy 
V.  Warren,  6  Ves.  89. 

Though  she  die  before  she  has  established  her  right,  the  account  -will  be 
ordered  in  favour  of  her  pers.  represve;  but  interest  will  not  be  allowed 
thereon:  Lindsay  y.  Gihhon,  cited  3  Bro.  C.  0.  495;  Wakefield y.  Childs,  1 
Fonb.  Eq.  23. 


Limitation. — Under  the  old  law,  before  3  &  4  W.  IV.  c.  27,  there  was  no 
limitation  to  a  claim  for  arrears  of  dower :  Oliver  y.  Richardson,  9  Ves-  222. 
But  by  8.  41,  arrears  of  dower  are  not  to  be  recovered  for  more  than  six 
years  before  the  commencement  of  proceedings :  see  Form  3. 

And  if  dower  is  not  claimed  withm  the  time  limited  by  the  Acts  for  bring- 
ing an  action  to  recover  land  (as  to  the  limitation  of  such  actions,  see  Beal 
l^p.  Limitation  Act,  1874),  it  will  be  barred :  Marshall  y.  Smith,  13  W.  B. 
198;  5  Giff.  37. 

Costs. — On  bill  to  assign  dower  (following  the  practice  in  a  writ  of  dower), 
no  costs  were  given  when  the  right  was  admitted :  Lucas  v.  Calcraft,  1  Bro. 
0.  C.  133 ;  Munday  v.  3f.,  2  Ves.  122,  128 ;  but  where  the  title  had  been 
disputed,  or  Deft  had  set  up  a  defence  which  failed,  or  unnecessarily  gone 
into  evidence,  he  might  have  to  pay  the  costs  thereby  occasioned :  Fry  v. 
yohle,  20  Beav.  598;  Harris  r.  H.,  11  W.  B.  62;  SiormontY.  Wickens,  14 
W.  B.  192.  And  see  Bamford  y.  ^.,  5  Ha.  203,  and  cases  there  cited; 
Morgan  &  Wurtzburg,  217. 

And  in  case  of  deforcement,  damages  were  given  by  the  Statute  of  Merton, 
and  costs  by  the  Statute  of  Gloucester :  see  William  v.  Owyn,  2  Wms.  Saund. 
45,  n. 

For  form  of  judgment  in  writ  of  dower,  see  William  y.  Oxvyn,  2  Wms. 
Saund.  45,  n. ;  Dennis  v.  2>.,  Ih.  331 ;  Coke's  Entries,  171. 

Forfeiture  and  Extinguishment. — ^Under  13  Edw.  I.  c.  34  (Westr.  2nd), 
dower  is  forfeited  by  y^e's  adultery  without  reconciliation,  although  the 
conduct  of  the  huslmnd  may  have  originally  compelled  her  to  leave  him : 
Woodward  v.  Dowse,  10  C.  B.  N.S.  722  ;  Bostock  y.  Smith,  34  Beav.  57. 

When  land  subject  to  dower  has  been  compulsorily  taken,  the  widow  is 
entitled  to  payment  of  the  ascertained  value  of  her  right  of  dower  out  of 
the  proceeds  m  Court;  Re  HalVs  Estate,  9  Eq.  179,  «ip.  Form  5  (and  see 
Oleeson  v.  Byrne,  25  L.  B.  Ir.  361,  where  the  land  having  been  sold  in  an 
admon  action,  the  dowress  was  held  entitled  to  the  capitalized  value  of  her 
dower  out  of  the  purchase-money  paid  into  Court) ;  or,  as  in  Harrop  v.  Wilson, 
34  Beav.  166,  to  payment  for  life  of  the  dividends  of  one- third  of  the  proceeds 
iu  respect  of  her  dower,  and  after  her  death  to  an  apportionment  of  the  half- 
year's  dividends. 

The  right  to  dower  is  not  affected  by  mere  debts  of  the  husband  not 
charged  upon  his  lands :  Spyer  v.  Hyatt,  20  Beav.  621. 

But  a  mortgage  by  the  husband  bars  dower  jwo  tanto;  Jones  y.  J.,4K.  & 
J.  361. 

Under  the  old  law,  dower  did  not  attach  to  an  equity  of  redemption  where 
the  mortgage  was  in  fee :  Dixon  y.  Saville,  1  Bro.  C.  C.  326 ;  Tudor,  L.  C. 
Cony.  71 ;  and  therefore  a  woman  married  before  the  Dower  Act  who  haa 
joined  her  husband  in  conyeying  his  freeholds  by  deed  acknowledged  to  a 
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mortgagee  free  from  dower,  has  thereby  extingpiished  her  dower ;  and,  not- 
withstanding the  dida  in  Jack9on  y.  Parke;  Amb.  687 ;  Jac/aon  y.  Innea,  I 
BIL  126,  is  not  entitled  to  redeem  in  respect  of  her  r^ht  to  dower :  Dawson 
T.  WkUehaven  Bank^  6  Gh.  Diy.  218  (reyersing  4  Oh.  D.  639).  And  see  Byth. 
&  Jarin.  Conv.  vol.  iv.  p.  173  (2nd  ed.). 

The  right  to  dower  may  be  eztingmshed  by  a  deed  oonyeying  the  equity 
of  redemption  doly  acknowledged  by  her,  and  reciting  her  agreement  to  join 
her  husband  in  the  conyeyance,  though  her  name  was  not  inserted  in  the 
operatiye  part  of  the  deed  as  a  oo-grantor :  D&nt  v.  Clayton,  12  W.  B.  903. 

When,  however,  a  wile  joins  her  husband  in  mort^ging  property  out  of 
whidi  she  is  entitled  to  a  rent-charge  for  life  in  the  eyent  of  her  suryiying, 
and.  the  husband  after  a  reconyeyance  of  the  mortgaged  profterty  re -mort- 
gages it,  the  wife's  equity  of  redemption  as  to  her  rent-charge  is  not  released 
in  the  abeenoe  of  express  contract  on  her  part :  Be  BeUon'a  Estate,  12  £q. 

553. 
And  see  PigcUY,  P.,  4  Eq.  649,  that  a  mortgage  by  husband  of  the 

wife's  land  tax,  with  reseryation  of  the  equity  of  redemption  to  himself  alone, 

does  not,  subject  to  payment  of  the  mortgage  debt,  affect  the  right  of  the 

wife  surviving  to  the  property. 

And  -where  the  dowrees  joined  with  her  son,  the  owner  in  fee,  in  a  mort* 

gage  by  him  of  the  land  '*  discharged"  from  the  dower,  her  right  was  merely 

suspended,  and  on  his  paying  off  the  mortgage  and  taking  a  reconveyance, 

renved:  Meek  v.  Chamberlain,  8  Q.  B.  D.  31. 

Barring  Dower, — ^The  usual  uses  to  bar  dower  in  a  conveyance  prior  to  the 
Dower  Act  will  not  bar  a  second  wife  married  after  the  Act :  Fry  v.  Nolle, 
20  Beav.  698 ;  7  D.  M.  &  G.  687  ;  Clarke  y.  Franklin,  4  K  &  J.  266. 

The  Act  does  not  apply  to  the  widow's  right  to  freebench  or  to  copyholds : 
Smith  V.  Adams,  d'D,hl.&  G.  712 ;  PowdreU  y.  Jones,  2  Sm.  &  G.  407;  but 
does  to  gayelkind :  Farley  v.  Bonham,  2  J.  &  H.  177. 

Freebench  in  copyholds  of  which  the  husband  died  intestate  is  not  barred 
by  a  settlement  upon  the  marriage  of  other  copyholds  *'in  order  to  make 
some  proyision"  for  the  widow  after  his  death:  Willis  v.  ^.,34  Beay. 
340. 

See  also  Sarnboume  v.  8.,  I.  B.  6  Eq.  28,  where  the  wife's  dower  and  dis- 
tributive share  were  held  barred  as  to  the  real  and  personal  estate  comprised 
in  the  settlement,  but  not  as  to  other  real  and  personal  estate  of  which  the 
husbe^Eid  died  intestate. 

A  proyision  '*  in  lieu  of  dower  or  thirds  at  common  law  or  otherwise  "  has 
been  held  to  bar  the  widow's  freebench :  NotUey  v.  Palmer,  2  Drew.  93 ; 
Gurly  Y.G.,S  a.  &  F.  743. 

So  also  a  proyision  out  of  mixed  real  and  personal  estate  expressed  to  be 
made  "  in  heu  of  dower  or  thirds,"  was  held  to  bar  both  the  widow's  dower 
out  of  the  real  and  her  distributive  share  in  the  personal  estate :  Thompson 
V.  Waits,  2  J.  &  H.  291. 

But  looking  to  the  fund  out  of  which  a  similar  proyision  was  made,  the 
term  **  thirds  was  held  to  refer  exdusiyely  to  realt;^,  and  not  to  bar  the 
distributive  share  in  personalty :  Colleton  v.  Uarih,  6  Sim.  19. 

The  rifi:ht  to  dower  is  haired  by  a  decree  for  dissolution  of  marriage 
obtained  by  the  wife  on  the  ground  of  the  adultery  and  cruelty  of  the  hus- 
band :  Frampton  v.  Stephens,  21  Gh.  D.  164. 

In  cases  goyemed  by  the  law  prior  to  the  Dower  Act  (3  &  4  W.  lY.  c.  105^, 
it  has  been  held  that  a  deyise  by  a  testator  to  his  widow  of  part  of  the  luios 
of  which  she  was  dowable  did  not  bar  her  claim  to  dower  out  of  the  remainder, 
and  that  she  was  entitled  to  both :  Latorence  v.  Z.,  2  Yem.  365 ;  3  Bro.  P.  0. 
483. 
And  see  cases  collected  and  question  discussed,  1  L.  0.  Eq.  420. 
So  also  a  deyise  of  land  in  trust  for  sale  was  a  deyise  subject  to  dower,  and 
the  widow's  right  was  not  affected  by  the  mode  of  applying  the  proceeds 
directed  by  testator :  EUis  v.  Lewis,  3  Ha.  314 ;  Bending  v.  B,,  3  JS!.  &  J. 
257;  Gibson  v.  G.,  1  Drew.  42. 

But  where  the  will  contained  proyisions  inconsistent  with  the  widow's 
right  to  haye  one-third  of  the  land  set  out  by  metes  and  bounds  (e.  g,,  powers 
to  lease  or  manage  and  cut  timber),  the  widow  was  put  to  her  election : 
Porfter  v.  Souferhy,  4  D.  M.  &  G.  321  (oYeiruling  WarbuUon  v.  fT.,  2  Sm,  & 
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G.  163) ;  LinUy  y.  Taylor,  1  Giff.  67 ;  Birmingham  ▼.  iTtniHin,  2  Sch.  &  Ljef  . 
444 ;  jya«  v.  Hill,  1  Dr.  &  War.  94  ;  Thompson  v.  Burra,  16  Eq.  692. 

Under  a  general  devise  of  **  all  my  real  estate"  by  a  teistator  married  after 
the  Dower  Act,  upon  trust  out  of  the  income  of  the  invested  proceeds  to  pay 
an  annuity  to  the  widow,  and  subject  to  such  annuity  in  trust  for  the  childriezi, 
the  widow  is  barred  of  her  ri^ht  to  dower  by  sect.  4  as  well  as  by  sect  9 ;  it 
being  a  disposition  of  every  interest  in  real  estate  over  which  testator  had  a 
disposing  testamentary  power :  Lacey  v.  Hilly  19  Eq.  346  (disapproving  tlie 
narrower  construction  of  sect.  4  adopted  in  Rowland  v.  UuihberUon,  8  £q. 
466).  And  a  gift  of  the  income  of  proceeds  of  land  is  a  gift  of  *'  an  interest 
in  land"  within  sect.  7 :  Re  Thomas,  T.  v.  Howell,  34  Ch.  D.  166. 

A  married  woman  maj  contract  herself  out  of  her  dower  by  agreeing  before 
marriage  to  accept  a  jomture.  And  even  though  that  provision  fails  by  the 
death  of  the  husband  without  executing  the  settlement  agreed  upon  by  tke 
marriage  articles,  her  right  to  dower  will  be  barred  by  the  articles :  Pcnne- 
fathtr  V.  P.,  I.  E.  6  Eq.  171 ;  and  see  Dyke  v.  Rendall,  2  D.  M.  &  G.  209. 

But  in  order  to  bar  her  right  of  dower,  the  provision  for  her  jointure 
must  have  been  made  for  her  before  marriage,  and  in  such  case  will  bind 
her,  if  at  the  time  an  infant,  as  if  she  were  an  adult :  27  Hen.  Viil.  c.  10. 
If  the  jointure  is  made  after  marriage,  she  may,  after  the  death  of  her 
husband,  but  not  during  coverture,  make  her  election  between  dower  and 
jointure  :  Frank  v.  F.,  3  M.  &  Cr.  171. 

Election. — The  gift  by  the  husband  of  an  annuity  or  rent-charge  to  his 
widow  charged  upon  the  property  out  of  which  she  is  dowable  is  not  incon- 
sistent with  her  claim  to  dower,  and  will  not  of  itself  alone  put  her  to  her 
election :  Holdich  v,  H.,  2  Y.  &  C.  C.  18. 

If  put  to  her  election,  she  is  entitled  first  to  have  the  account  of  the  tes- 
tator*s  personal  estate  taken  and  a  statement  of  the  real  estate  out  of  which 
she  is  dowable :  Boynton  y.  B.,  1  Bro.  0.  C.  445. 

And  generally,  in  the  case  of  a  married  woman,  an  inquiry  will  be  directed 
**  whether  it  will  be  for  the  benefit  of  (the  married  woman]  and  her  children 
to  take  under  the  provisions  of  the  said  will  and  codicils  or  against  the 
same":  Cooper  v.  C,  L.  R.  7  H.  L.  53. 

Election  will  not  be  presumed  from  the  acts  of  the  widow  where  she  was 
ignorant  of  her  rights.  Accordingly,  the  receipt  of  an  annuity  or  benefits 
tmder  the  will  for  three  years  ( Wake  v.  W.,  1  Ves.  jim.  335) ;  five  years  {Rey- 
nard V.  Spence,  4  Beav.  103) ;  or  even  sixteen  years  (Sopwith  v.  Maughan, 
30  Beav.  235),  in  ignorance  of  her  right  to  dower,  nas  been  held  not  to 
prevent  her  making  her  election  to  take  against  or  under  the  will. 

As  to  presuming  election,  see  Harris  v.  Watkins,  2  K.  &  J.  473;  and 
generally  on  the  doctrine  of  election,  see  1  L.  0.  Eq.  397,  and  cases  there 
dted,  and  inf.  Chap.  XLIV.,  **  Administkation." 

(n.) — JonrnTRE. 

1.  Jointure  confirmed — Deeds  to  be  produced. 

And  the  Pit  now  ofiPering  to  confirm  the  jointure  of  the  Deft  0.  in 
the  several  estates  settled  upon  her  by  the  deeds  dated  &c.,  or  either  of 
them,  Let  the  Pit  confirm  the  jointure  of  the  Deft  C.  in  all  the  said 
estates  by  such  deeds  or  assurances  as  (the  Judge)  shall  direct ;  And 
Let  such  deeds  or  assurances  be  settled  by  (the  Judge),  in  case  the 
parties  differ ;  And  after  such  jointure  shall  be  confirmed  in  manner 
aforesaid,  Let  the  Deft  C.  produce  and  leave  at  the  Central  Office,  upon 
oath,  all  deeds  and  writings  in  her  custody  or  power  relating  to  the 
several  estates  comprised  in  the  settlements  dated  &c.,  or  any  of  them, 
or  any  part  thereof ;  And  Let  the  Deft  C.  also  produce  and  leave  with 
&c.  [as  above^  upon  oath,  all  deeds  and  writings  in  her  custody  or 
power  relating  to  the  lands,  manors  &c.  comprised  in  the  settlement 
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made  bj  &c.^  dated  &c.,  or  any  part  thereof. — hnj  of  the  parties  to  be 
at  liberty  to  inspect  the  deeds,  and  take  copies  &€. — ^Adjourn  &o.  until 
after  the  said  deeds  and  writings  shall  have  been  produced. — ^Liberty 
to  apply,— See  Aston  y.  A.,  L.  C,  4  Dec.  1747,  A.  152 ;  3  Atk.  802. 


2.  Jointure  to  be  made  good— -Deeds — Account 

"  Dbclabe,  tiiat  the  Pit  is  entitled  in  equity  to  have  a  jointure  of 
£ —  per  ann.  made  good  to  her  out  of  the  estate  in  question,  according 
to  the  power  reserved  to  H.  deceased,  her  late  husband,  by  the  settle- 
ment dated  &c. ;  And  Let  so  much  of  the  lands,  &c.,  comprised  in  the 
said  settlement  dated  &c.,  and  in  the  said  settlement  dated  &c.,  as  shall 
amount  to  and  not  exceed  the  value  of  £ —  per  ann.,  subject  to  taxes 
and  repairs,  be  set  out  and  allotted  for  the  Pit's  jointure  for  her  life  ; 
And  Let  the  Deft  M.  settle  and  convey  such  lands  &c.,  so  to  be  set  out 
and  allotted  as  aforesaid,  to  the  Pit  for  her  life,  for  her  jointure,  by 
such  conYeyances  and  assurances  as  (the  Judge)  shall  approve,  free 
from  all  incumbrances  done  by  the  Deft  M. ;  And  Let  all  proper  parties 
join  in  such  conveyances  &c. ;  And  Let  the  Deft  M.  deliver  possession 
to  the  Pit  of  the  lands  &c.,  which  shall  be  so  allotted  and  set  out,  with 
the  appurtenances ;  And  Let  the  tenants  of  such  parts  thereof  as  are 
in  the  possession  of  tenants  attorn  and  pay  their  rents  to  the  Pit ;  And 
Let  the  Pit  hold  and  enjoy  the  same  during  her  life  against  the  Deft 
M.,  and  all  persons  claiming  under  him  or  the  said  H. ;  And  Let  all 
deeds  and  writings  &c.  be  produced  and  left  &c.  upon  oath ;  And  Let 
an  account  be  taken  of  the  rents  and  profits  of  Hie  lands  &c.  which 
shall  be  set  out  and  allotted  for  the  Pit's  jointure,  accrued  since  the 
death  of  the  said  H.,  received  by  Deft  M. ;  And  Let  the  Deft  M. 
(within  &c.  after  the  date  of  the  Chief  Clerk's  certificate)  pay  unto  the 
Rt  H.  what  shall  be  certified  to  be  due  to  her  on  the  balance  of  the 
said  account." — ^Adjourn  &c. — Harvey  y.  ff.,  L.  0.,  12  Nov.  1739,  A. 
278;  1  Atk.  661. 

NOTES. 

A  jointress  was  not  oblig;ed  to  brins;  her  jointure  deed  into  Court,  nor  to 
produce  deeds  imtil  her  jomture  had  been  confirmed ;  and  when  confirmed, 
vhich  was  by  order  on  further  consideration  {L,  ForUmouth  v.  L,  Effingham, 
1  Yez.  430 ;  Belt's  Supp.  28),  she  was  ordered  to  deliver  up  the  deeds  m  her 
poeeesaion:  Fetre  v.  P.,  3  Atk.  611 ;  Towers  v.  Davys,  1  Ver.  479;  Ford  v. 
Feering,  1  Vee.  jun.  72 ;  Fyncent  v.  P.,  3  Atk.  571.    And  see  Dan.  487,  683. 

Where  she  pleaded  her  jointure  deed  in  bar  of  discovery  of  deeds  in  her 
poeseesion,  the  plea  must  have  stated  the  date  of  the  deed,  and  the  particular 
lands  comprised :  Chamberlain  v.  Knapp,  1  Atk.  52 ;  and  it  must  be  produced : 
SenluMte  v.  Earl,  2  Vez.  460. 

A  jomture  is  not  forfeitable  either  by  adultery  or  elopement :  Sidney  v.  S., 
3P.  Wms.  269;  as  the  liability  of  the  husband  to  perform  the  condition  of 
lus  bond  is  not  thereby  put  an  end  to,  or  a  performance  of  marriage  articles 
prevented :  tkagrave  v.  S.,  13  Yes.  439. 

Secus^  in  the  case  of  dower,  which  is  forfeited  by  adultery  under  13  Edw.  I, 
C.84. 

On  a  sale,  with  the  concurrence  of  the  jointress,  of  a  part  of  lands  charged 
inUi  a  jointiue  under  a  power  in  the  set^ement  to  sell  with  the  consent  -ol 
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the  tenant  for  life,  the  lands  sold  would  be  sold  free  from  the  sncoeesiaii 
duty  which  would  be  payable  on  the  death  of  the  jointreee :  ZHtgdale  ▼. 
Meadows,  6  Ch.  601;  9Eq.  212;  and  see  Cooper  v.  Trewby,  28  Beav.  194; 
Bup.  Vol.  I.,  p.  206. 

A  release  of  a  jointure  must  be  according  to  the  statutory  formalities^  and 
an  agreement  for  compromise  cannot  be  treated  as  a  release  in  equity : 
Cahill  V.  C.  8  App.  Ca.  420. 

And  see  Vaizey  on  Settlements,  Chap.  XL.,  s.  24,  p.  974. 


Section  VI. — Separation  and  Divorce. 

(l.) — VOLUNTARY  SEPARATION. 

1.  Decree  for  Specific  Performance  ofArticks  of  Separation. 

[CoTenant  to  put  an  end  to  suit  in  Ecclesiastical  Court,  to  pay  husband 
an  annuity,  and  nis  existing  debts,  was  sufficient  consideration.] 

"  Degree  that  a  proper  deed  of  conveyance  for  the  purpose  of  cany- 
ing  into  effect  the  artides  of  separation  of  the  Istday  of  June,  1843,  in 
the  pleadings  mentioned,  be  settled,  &o. ;  And  Let  there  be  inserted  in 
such  deed  a  joint  and  several  covenant  by  the  Pits  N.  and  F.  (irusiees) 
with  the  Deft  J.  W.  (husband)  to  indemnify  the  said  Deft  against  eJl 
debts  and  liabiHtiee  of  the  Fit  Mary  W.  (wife)  which  existed  on  the  lat 
day  of  June,  1843,  and  all  subsequent  and  future  debts  and  liabilities 
of  the  said  Mary  W. ;  And  Let  such  deed  be  executed  by  the  Pits 
Mary  W.,  N.,  and  F.,  and  by  the  Deft  J.  W. ;  And  Let  one  part  thereof, 
when  executed,  be  delivered  to  the  Pits  N.  and  F. ;  And  Let  the  other 
part  thereof,  when  executed,  be  delivered  to  the  Deft  J.  W.*' — ^Directions 
that  the  Deft  J.  W.  deliver  up  to  the  Pit  Mary  W.,  for  her  separate 
use,  possession  of  the  mansion-house  &o.,  and  household  furniture,  and 
all  other  effects  therein,  and  all  her  wearing  apparel  and  ornaments  of 
the  person,  and  all  books,  papers,  letters,  and  documents,  which  on  the 
Ist  day  of  June,  1843,  were  in  the  mansion,  other  than  such  books  as 
belonged  to  the  Deft  J.  W.  in  his  own  right,  and  which  by  the  said 
articles  he  was  authorized  to  remove^l.  Liquiry  as  to  the  value  of  the 
mansion-house  and  furniture  to  let  since  the  said  24th  day  of  June, 
1843,  and  an  occupation  rent  to  be  set  thereon,  and  Deft  J.  W.  to  be 
charged  therewith  to  the  day  on  which  possession  shall  be  delivered, 
the  amount  thereof,  when  ascertained,  to  be  paid  by  the  Deft  J.  W.  to 
the  Pits  N.  and  F.  for  the  separate  use  of  the  Pit  Mary  W. ;  2.  Liquiry 
by  whom  the  rents  and  profits  of  the  several  estates  in  &c.,  accrued 
since  the  24th  day  of  June,  1843,  have  been  received;  3.  Account  of 
all  such  parts  thereof  as  have  been  received  by  the  Deft  J.  W. ;  And 
the  Deft  to  be  charged  with  the  amount  thereof ;  4.  Inquiry  what  has 
become  due  to  the  Deft  J.  W.  in  respect  of  the  annuity  of  £1,000  per 
ann.  under  the  said  articles. — Direction  for  set-off,  and  to  state  the 
balance. — ^Lijunction  to  restrain  the  Deft  J.  W.  from  receiving  the 
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lentB  of  the  estates  (and  also  to  restrain  him,  iintil  tlie  execution  of  the 
deed,  from  taking  any  proceedings  in  the  suit  instituted  by  the  Pit 
Maiy  W.  in  the  OonsistoTy  Court,  for  the  purpose  of  compelling  her  to 
proceed  in  or  to  continue  the  same,  and  from  obtaining  any  order  dis- 
missing that  suit,  or  making  her  liable  for  the  costs  of  it). — Cross  suit 
dismissed  with  costs,  to  be  taxed.— Costs  of  the  Hts  of  the  original 
suits  up  to  the  hearing  to  be  taxed  and  paid  by  Deft  J.  W.— Further 
consideration  and  subsequent  costs  reseryed. — WiUon  y.  W,y  V.-C.  E., 
11  Feb.  1846,  B.  469;  S.  C,  14  Sim.  406.— Affirmed,  1  H.  L.  C.  538, 
and  6  H.  L.  O.  40. 


2.  Specific  Performance  of  Agreement  for  Separation, 

Declabe  that  the  agreement  dated  &c.  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and  earned  into  execution,  and  de- 
cree the  same  accordingly ;  And  the  Pit  G.,  the  next  friend  of  the  Pit 
Alice  H.  [|tot/e],  by  his  counsel  undertaking  that  the  Pit  Alice  shall 
duly  execute  such  deed  as  hereinafter  mentioned.  Let  a  proper  deed  of 
separation,  containing  all  usual  and  proper  clauses,  and  to  secure  the 
sum  of  £ —  a  year  for  the  life  of  the  Pit  Alice,  to  commence  from  the 
date  of  the  said  agreement,  and  to  be  paid  by  the  Deft  H.  [huthani]  by 
equal  quarterly  payments  for  the  maintenance  of  his  wife  and  child,  be 
settled  &c.,  the  costs  of  such  deed  to  be  borne  by  the  Pit  G*.  and  by 
the  Deft  !EL«  in  equal  moieties ;  And  Let  such  deed  be  executed  by  the 
Pit  0-.  and  the  Deft  H.  respectiyely ;  And  Let  an  account  be  taken  of 
the  amount  due  in  respect  of  the  said  annuity ;  And  Let  the  Deft  H. 
within  fourteen  days  from  the  date  of  the  Chief  Clerk's  certificate  pay 
to  the  said  G.,  the  next  friend  of  the  Pit,  what  shall  be  certified  to  be 
due  on  taking  the  said  account. — ^Deft  H.  to  pay  the  Pit's  costs  of  suit, 
&ud  the  costs  of  the  infant  Deft,  such  costs  to  be  taxed. — ^Liberty  to 
Kpj^\j,—G{bh9  y.  Harding,  V.-C.  S.,  27  July,  1869,  A.  2687 ;  as  yaried 
on  appeal,  26  Jan.  1870,  A.  181,  6  Ch.  336. 

For  interlocutory  order  restraining  Deft  (the  wife)  until  the  hearing  &c., 
from  taking  any  proceedings  against  Pit  (the  husband),  under  a  petition  in 
the  Diyoroe  Court,  and  from  commencing  or  prosecutixiff  any  smt  or  other 
proceeding  whateyer  to  compel,  and  from  requiring,  or  by  any  means  or  in 
any  manner  whateyer  endeayouring  to  compel,  the  Fit  to  cohabit  or  liye  with 
the  Deft  (the  wife),  and  from  endeayouring  to  compel  any  restitution^of  oon- 
jugal  rights  against  the  Pit  (in  breach  of  uie  "      ...--.     ^  -. 


^  ^  he  coyenant  on  her  behalf  by  Deft 

\  contained  in  a  separation  deed),  with  liberty  for  the  wife  to  (file 
any  cross  bill)  impeach  the  sep^aTation  deed,  or  otherwise  as  she  mi^ht  be 
adnsed,  and  without  being  obliged  to  (file  it)  by  a  next  friend,  see  Kiichin 
V.  K.,  V.-O.  J.,  28  Jan.  1869,  A.  248 ;  19  L.  T.  N.S.  674. 


KOTSS. 
SKPABATIOS  DXEDB. 

ValidUy  and  effed. — It  is  now  established  that  a  deed  of  separation  is  Innding 
on  the  wife  as  weU  as  the  husband,  though  entered  into  without  the  interyention 
of  a  trustee:  McGregor  y.  Jf.,  21  a  fi.  Diy.  424 ;  Bok  y.  R.,  8  P.  Biy.  98 ; 
Qtmdy  y.  G.^  30  Oh.  D.  67;  RowUy  y.  R.,  L.  B.  I  H.  L.  63 ;  and  the  wife 

yoL.  n-  ^  ® 


814 


Married  Women. 


[chap,  xxxvu. 


ii  bound  by  a  ooyenant  not  to  sne  for  restitution  of  conjugal  rights :  Marshall 
Y.  AT.,  6  P.  D.  19 ;  though  entered  into  by  the  trustee  only,  if  she  haa  taken 
benefits  under  the  deed :  Clark  v.  C,  10  F.  Div.  188. 

The  agreement,  however,  must  be  for  an  immediate  and  not  for  a  future 
or  possible  separation :  see  Poll.  (Dontr.  295,  and  cases  there  cited  on  this 
distinction. 

The  agreement  must  be  based  upon  sufficient  consideration,  and  not  be 
merely  yoluntary :  Walnmd  v.  W,^  Joh.  18. 

As  to  the  consideration  which  will  be  held  sufficient  to  support  a  separa- 
tion deed,  see  May,  Vol.  Conv.  301  etsea.;  McGregor  v.  M,^  21  Q.  B.  Div.  424. 

There  must  have  been  an  unqualified  acceptance  by  the  wife  of  its  proTi- 
sions  before  she,  as  distinguished  from  her  trustees,  will  be  bound  by 
it :  Williams  v.  Baily,  2  Eq.  731 ;  but  the  wife  having  accepted  benefits 
under  the  deed  cannot  be  heard  to  say  that  she  had  not  contracted,  because 
the  covenant  not  to  sue  was  entered  into  by  the  trustee,  and  not  hy  her : 
Clark  y.  C,  10  P.  Div.  188. 

As  to  the  invalidity  of  gifts  in  contemplation  of  future  separation  between 
husband  and  wife,  see  Re  Moore^  Traffwd  v.  Machonochie,  39  Ch.  Div.  116, 
and  cases  there  cited. 

Specific  Performance  and  Enforcement, — Effect  will  be  given  in  Equity  to 
deeds  of  separation  between  husband  and  wife : 

(a)  By  decreeing  specific  performance  of  an  agreement,  based  upon  suffi- 
cient consideration,  to  execute  a  deed  of  immediate  separation :  Wilson  v. 
W.y  1  H.  L.  0.  538 ;  6  H.  L.  0.  40 ;  Gihbs  v.  Harding,  6  Ch.  336 ;  8  Eq.  490 ; 
«uo.  Forms  1,  2. 

The  Chancery  Division  can  enforce  specific  performance  of  an  agreement 
for  a  separation  deed  and  for  a  compromise  of  divorce  proceedings :  Hart  v. 
jy.,  18  Ch.  D.  670. 

(6.)  By  restraining,  before  the  Judicature  Acts,  proceedings  in  the  Divorce 
Court  to  obtain  a  restitution  of  conjugal  rights,  or  a  dissolution  of  the  mar- 
riage, or  to  recover  alimony  in  breach  of  covenants  to  that  effect  in  the  deed : 
Hunt  V.  H,  4  D.  F.  &  J.  221 ;  VansiUart  v.  F.,  2  D.  &  J.  249 ;  4  K  &  J.  62; 
Kitchin  V.  ^.,  19 L.  T.  N.S.  674 ;  Flowery.  F.,  20  W.  E.  231 ;  and  see  WUliams 
v.  Bailg,  2  Eq.  731 ;  Brown  v.  5.,  7  Eq.  185;  Besant  v.  Wood,  12  Ch.  D.  605. 

And  although  an  injunction  will  no  longer  be  granted  against  proceedings 
in  the  Divorce  or  any  other  Division  of  the  Hi^h  Court  Tsed  Jud.  Act,  1873, 
8.  24  (5) ),  it  will  be  open  to  the  Divorce  Division  to  aeal  with  the  whole 
question  of  the  validity  of  the  deed  of  separation  as  an  equitable  defence 
to  proceedings  in  that  Division  to  enforce  a  return  to  cohabitation  or  to  dis- 
solve the  marriage  contract :  see  Marshall  v.  3f.,  5  P.  D.  19 ;  Clark  v.  C, 
10  P.  Div.  188 ;  Cahill  v.  C,  8  App.  Cas.  420  ;  Besant  v.  Wood,  12  Ch.  D.  605; 
HaH  V.  H,  18  Ch.  D.  670;  Eose  v.  i?.,  8  P.  Div.  98.  Formerljr,  however,  the 
Divorce  Court  regarded  all  agreements  for  voluntary  separation,  present  or 
future,  as  a  breach  of  religious  obligation  (see  Hunt  v.  if.,  4  D.  F.  &  J.  221 ; 
Crawley,  250);  and  rejected  the  covenants  of  such  a  deed  as  insufficient 
to  support  a  plea  in  bar  to  suits  for  restitution  of  conjugal  rights  or  separa- 
tion: Mortimer  Y,  M.,  2  Hayes,  Conv.  318;  Warrendery.  W.,  2  CI.  &  Fin. 
528 ;  Spering  v.  S,,  32  L.  J.  P.  &  M.  116;  Williams  v.  TF.,  L.  E.  1  P.  &  M. 
178 ;  and  see  Moore  v.  M,,  12  P.  D.  193 ;  Tress  v.  T.,  12  P.  D.  128. 

(c.)  By  restraining  husband  or  wife  from  personally  molesting  the  other 
of  them  m  breach  of  covenant  in  the  separation  deed :  Sanders  v.  Rodway,  16 
Beav.  207  ;  Flower  v.  F,,  20  W.  E.  231 ;  25  L.  T.  N.S.  902. 

A  suit  by  a  wife  for  a  judicial  separation  is  no  breach  of  a  covenant  not  to 
**  molest  or  disturb"  the  husband :  see  Thomas  v.  Everard,  6  H.  &  N.  448. 

In  order  to  constitute  molestation  there  must  be  some  act  done  with  intent 
to  annov ;  and  neither  adulterjr  of  the  wife,  nor  such  adultery  followed  by 
the  birth  of  a  spurious  child,  is  ** molestation" :  Fearon  v.  Earl  of  Ayles^ 
ford,  14  Q.  B.  Div.  792. 

And  covenants  against  molestation  by  wife,  and  for  payment  of  an  annuity 
to  her,  are  primd  facie  to  be  construed  as  independent :  Fearon  y.  Earl  of 
Aylesford,  sup. 

Although  a  deed  of  separation  does  not  (in  the  absence  of  a  covenant  not 
to  sue  for  a  larger  allowance :  see  Oandy  y.  O,,  1  P.  Div.  168)  necessarily 
preclude  a  wife  from  petitioning  for  alimony,  the  mere  &ct  ef  proceedings 
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ior  diaaoln&n  of  marriage  does  not  gire  her  the  right  to  an  increased  allow- 
ance: r&weUY,  P.,  L.  E.  3  P.  &  M.  55,  186;  and  see  WUliafM  v.  Baily,  2 
Eq.  731. 

And  that  chiMron  or  third  persons  not  named  as  parties  to  the  contract 
cannot  sue  the  contracting  pcuiies  xmless  possessing  an  actual  beneficial 
rig:lit,  -which  places  them  m  the  position  of  e«.  q.  t  under  the  contract,  see 
Oandy  T.  G,,  30  Ch.  Diy.  57,  where,  however,  liberty  was  given  to  the  Pit 
to  ameTid  by  adding  the  tnistees,  wife  and  other  children,  or  any  of  them,  as 
PltB ;  and,  on  the  general  point,  cf.  Be  FlaveU,  Murray  v.  F.,  26  Ch.  D.  89 ; 
Cleaver  v.  Mutual  Buerve  Fund,  (1892)  1  Q.  B.  (0.  A.)  147. 

A  separation  deed  may  be  partially  enforced,  rejecting  stipidations  which 
•ure  rUc^l  and  improper,  e.  g,,  previoiLS  to  the  Custody  of  Inmnts  Act  (36  V. 
c  12),  B.  2,  a  clause  giving  the  wife  the  sole  custody  of  the  children :  see 
JJiMTniiton  V.  Hedor,  6  Ch.  701 ;  13  Eq.  511  ;  Swift  y.  8.,  34  Beav.  266 ;  but 
an.  agreement  to  execute  a  deed  of  separation  must  be  enforced  in  its  enturety, 
if  at  all :  see  VanmitaH  y.  F.,  2  D.  &  J.  249 ;  4  K.  &  J.  62. 

The  Court  will  not  refuse  to  grant  specific  x>crformance  because  the  deed 
provides  for  the  wife  having  the  custody  of  the  children ;  Hart  v.  if.,  18  Ch. 
1>.  670 ;  nor  by  reason  of  an  arbitration  dause :  5.  C. 

And  specific  performance  will  not  be  refused  because  of  trifling  breaches  of 
covenant  on  the  part  of  the  Pit :  Besant  y.  Wood,  12  Ch.  D.  605. 

A  dwn  catfa  clause  was  held  not  within  the  term  '*  usual  covenants**' in 
an  agreement  for  a  separation  deed  by  way  of  compromise  of  divorce  proceed- 
ings: ffart  y.  H,,  mp, ;  and  see  Fearon  v.  Earl  of  AyUaford,  sup, ;  Bradley 
▼•^.,51L.  J.P.  &M.  87. 

"Where  the  agreement  provided  that  the  deed  should  contain  *'the  usual 
terms  as  to  access  to  children,"  &c.,  and  the  arbitrator  had  settled  tiie  deed 
giving  the  mol^er  custody  during  certain  periods,  the  Court  rectified  the  deed 
oy  giving  access  on  certain  specified  occasions :  Evershedy,  E.,  30  W.  R.  732. 
A  covenant  by  the  husband  to  allow  the  infant  child  to  reside  with  the 
mother  was  held  not  to  be  broken  by  his  concurring,  as  next  friend,  in  a  peti-. 
tion  under  the  Infants'  Custody  Act  (36  V.  c.  12),  on  which  an  order  was 
made,  for  removal  of  the  child  m>m  the  wife's  custody :  Beaant  v.  Wood,  12 
Ch.  D.  605. 

And  a  covenant  to  allow  the  wife  access  does  not  preclude  him  from  taking 
the  children  with  him  to  any  place  to  which  he  may  be  ordered  in  the  course 
of  his  duties :  ffuni  v.  iJ.,  28  Ch.  Div.  606;  and  whether  such  a  covenant 
will  be  enforced  by  the  Court  unless  it  is  satisfied  that  it  is  for  the  benefit  of 
the  duldren  to  do  so,  quoere :  S.  C. ;  and  see  Jump  y.  J.^  8  P.  D.  159. 

Avoidance  of  Deed — Benewal  of  Cohabitation. — ^A  renewal  of  cohabitation 
wSlprimSfade  avoid  the  provisions  of  a  separation  deed :  Nicol  v.  N, ,  30  Ch.  D. 
148;  31  Ch.  Diy.  524 ;  Besant  v.  Wood,  12  Ch.  D.  605 ;  Haddon  v.  H.,  18  Q. 
B.  D.  778 ;  Bateman  v.  Boss,  1  Dow,  235 ;  Westmeath  y.  TT.,  1  Dow.  &  CI. 
519 ;  (/MaUey  v.  Bhase,  17  W.  E.  952 ;  but  the  question  whether  it  has  that 
effect  is  one  of  construction,  depending  on  the  circumstances  of  the  particular 
case :  Nicol  v.  N»  (questioning  dictum  in  Bandle  v.  Gould,  8  E.  &  B.  457) ; 
and  thus  a  provision  for  the  wife  which  is  so  expressed  as  to  be  independent 
of  reconciliation,  will  not  be  affected:  Bandle  y.  Gould,  sup,;  Crouch  y. 
WaUer,  4  D.  &  J.  302. 

And  in  Webster  y.  TT.,  3  Jur.  N.S.  655,  a  parol  agreement  by  the  husband, 
in  consideration  of  the  wife  returning  to  live  with  him,  to  charge  on  his  real 
estate  an  annuity  by  the  separation  deed  covenanted  to  be  paid  to  her,  was 
upheld. 

A  separation  deed  containing  independent  provisions  for  the  benefit  of  the 
issue  of  the  marriage  may,  notwithstanding  a  return  to  cohabitation,  have 
effect  given  to  it  as  a  settlement :  Bufflee  v.  Alston,  19  Eq.  539. 

But  where  no  separation  takes  place,  a  deed  which  in  effect  provides  for 
future  separation  is  void,  and  cannot  be  supported  as  a  voluntary  settlement: 
Bindley  v.  Muttoney,  7  Eq.  343. 

Subsequent  dissolution  of  the  marriage  on  the  ground  of  adultery  does  not, 
in  the  absence  of  express  provision  to  that  effect,  or  unless  the  separation 
was  fraudulently  procured  to  afford  facilities  for  misconduct,  avoid  the  deed: 
Evam  y.  CarHngUm,  2  D.  F.  &  J.  481 ;  nor  release  the  ^^^^^^^,^ 
eofenant  to  pay  an  annuity  without  a  dum  casta  clause :  Fearon  v.  -aarl  o/ 
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Ayle»ford,  14  Q.  B.  Diy.  792 ;  or  an  annuity  for  the  infe's  support  "  during 
their  joint  lives  and  as  long  as  they  should  live  separate  and  apart : 
Charlesuforth  v.  HoU,  L.  E.  9  Ex.  38  ;  and  a  covenant  not  to  sue  for  a  larger 
allowance  is  binding  on  the  wife,  notwithstanding  the  subsequent  adultery 
of  the  husband  and  judidal  separation  consequent  thereon :  Gandy  v.  &•> 
7  P.  Div.  168 ;  the  Court  haying  no  power  to  alter  the  separation  deed,  as  it 
has  in  the  case  of  a  dissolution  of  the  marriage :  see  Morrall  v.  if.,  6  P.  !>• 
98 ;  Jump  v.  J.,  8  P.  D.  159  ;  Clifford  y.  C,  9  P.  Div.  76 ;  and  subsequent 
adultery  does  not  revive  the  wife's  right  to  complain  of  cruelty  cozmnitted 
before  the  deed:  Bom  v.  R.,  7  P.  D.  226;  8  P.  Div.  98;  Qundy  r.  6?^.,  7 
P.  D.  225. 

And  generally  as  to  contracts  for  separation,  see  StapUUm  y.  8.,  2  L.  C.  £q« 
920,  945. 


(n.) — JUDICIAL  8EPABATI0K — ^DISSOLXTTIOK  OF  ICABKIAQS. 

1.  Dealing  tcith  Wife* 8  Reversionary  Interest  after  Jtulicial 
Separation. 

'•  DxoLABB  that  the  Pit  Mary  J.  became,  by  yirtue  of  the  decree  for 
judicial  separation  in  the  pleadings  mentioned,  and  now  is,  entitled  to 
one  third  part  of  the  trust  fund  in  the  pleadings  mentioned  absolutely 
as  &/eme  soUy  and  to  another  third  part  thereof  as  the  administratrix 
of  B-  deceased,  and  that  the  Defts  W.  L.  and  J.  M.,  exors  of  M. 
deceased,  are  entitled  to  the  remaining  third  part  thereof." — ^liberty 
to  apply. — [Add  Payment  Schedule  containing  directions  to  pay  costs.J 
— See  Johnson  y.  Lander,  M.  E.,  15  Jan.  1869,  A.  129 ;  7  Eq.  228. 


NOTES. 
SFFZOT  OF  JUDICIAL  SEPABATIOK  OB  BISSOLtTTIOK  OF  ICABRIAGS. 

By  20  &  21  y.  c.  85,  ss.  21,  25,  26,  in  case  of  a  protection  order  or  judicial 
separation,  the  wife  acquires  the  rights  of  and  is  to  be  treated  as  a  feme  sole, 
subiect  as  therein  mentioned :  Be  Emery's  Trusts,  32  W.  B.  357 ;  50  L.  T. 
N.S.  197.  Sect.  25  does  not  apply  to  property  to  which  the  wife  was  entitled 
in  possession  at  the  date  of  the  decree  for  judicial  separation,  but  only  to 
property  acquired  subsequently :  Waite  v.  Morland,  38  Ch.  Div.  135 ;  but  as 
the  wife  is  to  be  considered  as  a  feme  sole  while  the  separation  lasts,  property 
devolving  on  her  during  the  separation  will  not  be  bound  by  a  covenant  to 
settle  property  acquired  by  her  **  during  coverture  "  :  Dau;es  y.  Creyke,  30 
Ch.  D.  500. 

By  sect.  45,  after  sentence  of  divorce  or  judicial  separation,  the  Court  may 
settle  any  property  to  which  the  wife  is  entitled  either  in  possession  or 
reversion  for  the  benefit  of  the  innocent  party  and  tiie  children. 

Alteration  of  Settlement. — ^In  order  to  meet  the  case  of  property  in  settle- 
ment (see  Norris  v.  ^.,  1  8w.  &  Tr.  174),  it  is  provided  oy  the  subsequent 
Act  (22  &  23  y.  c.  61,  s.  5)  that  after  final  decree  of  nullity  or  dissolution  the 
Court  may  inauire  as  to  ante-nuptial  or  post-nuptial  settlements,  and  make 
orders  with  reference  to  the  apphcation  of  the  whole  or  a  portion  of  the  pro- 
perty settled  either  for  the  benefit  of  the  children  of  the  marriage  or  of  tneir 
respeotive  parents. 

By  the  Bules  and  Begulations  of  1865,  No.  95,  applications  to  the  Divoioe 
Court  for  the  exercise  of  jurisdiction  under  this  section,  and  under  20  &  21 
y.  0.  85,  s.  45,  are  to  be  made  by  a  separate  petition. 

Power  of  Divorce  Court. — ^The  power  of  the  Divorce  Court  to  deal  with 
marriage  settlements  under  22  &  23  y.  c.  61,  s.  5,  was  confined  to  cases  where 
there  was  issue  of  the  dissolved  marriage,  who  must  be  living  at  the  date  of 
the  application  for  the  order,  and  not  merely  at  the  date  of  tiie  dissolution : 
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t^L^iil:£''}S^'.^  ^-  ^^'  *°<^  was  not  to  be  exercised  otherwise  than 
for  the  b^efit  of  ^e  i^ue  of  the  marriage,  and  the  innocent  parent :  March 
▼^.,X.E.1P  &M.437;  5yAre»v.5..2P.  &M.163;  ifattdatoV^,  Jf.,  2P.D. 
t^ ;  yho  would  not,  even  for  the  benefit  of  the  children,  be  deprived  of  any 
Denetit  denved  from  the  settlement:  Thompson  v.  T.,  2  Sw.  &  &.  649 •  and 
MDQlariy  tiie  mfant  child  would  not  be  deprived  of  any  interest  thereby 
eecored:  Cmp  v.  C,  2  P.  &  M.  426;  nor  postponed  by  the  exercise  of  I 
pcrwOT  of  appointeient  by  the  (divorced)  wife  in  favour  of  a  second  husband  : 
iswd  y.  ^.,  22  W.  B.  845. 

C^V^^}^^''^^^''^  ^^*'  ^^^^  (^1  ^-  «•  !»)»  8-  3,  tiie  power  of  the 
Court  under  22  &  23  V.  c.  61,  s.  5,  was  extended  to  (4ses  where^eie  are  no 
mm  of  tiiemarnage.  As  to  the  retrospective  effect  of  the  section,  see 
-^^*  V.  7.,  4  P.  D.  71 ;  AnsdeU  v.  A.,  6  P.  D.  138. 

tTnder  these  enactments,  the  Court  has  a  wide  discretion,  and  though  the 
power  18  for  purposes  of  provision,  and  not  of  punishment,  may  exclude 
*  JJ^v  par^,  either  partially  or  whoUy,  from  the  benefit  of  property 
jettledmpon  the  marriage :  Wigney  v.  W.,  7  P.  Div.  177 ;  and  may  deal  with 
the  capital  as  weU  as  tiie  income:  Poiwoniy  v.  P.,  9  P.  Div.  122 ;  9P.D.  58: 
^T^"^'  ?:'  (^^^)  ^- 1^"^-  ^^^  **^®  ^«rt  of  Appeal  will  not,  in  general 
"'Jpk^  ^        ®  discretion  of  the  Court  below :  PoMonhy  v.  P.,  «ip. 

^e  Court  1ms  jurisdiction  to  direct  an  inquiry  as  to  the  wife's  property, 
®^~**^\^™ay  DO  in  a  position  to  order  a  settlement  as  soon  as  the  final  decree 
agwnst  her  is  pronounced,  and  thus  prevent  her  from  immediately  marrying 
•gam,  and  so  sheltering  herself  under  a  restraint  against  anticipation :  Mid- 
«"«JT  T.  M,  (1892)  P.  (0.  A.)  28.  ^ 

.P^i™«liction  to  vary  the  settlement  extends  to  depriving  the  divorced 
wife  of  her  power  to  appoint  new  trustees:  Oppenheim  y.  0.,  9  P.  D.  60: 

frl  J'  £-i  ^^  ^-  ^-  '^^ '  ^"^^  ^-  ^-^  ^2  L.  T.  N.8.  665;  jyope  V.  H.\ 
V  X .  &  jft,  226. 

But  she  will  not  be  allowed  to  exerdse  her  power  of  appointment  so  as  to 
postpone  the  interest  under  the  settlement  of  a  child  of  tiie  dissolved  mar- 
n^:  Evertd  Y.  K,  iup. 

The  Court  has  no  power  under  the  Acts  to  maJce  provision  for  the  main- 
tenance of  chiUren  over  the  age  of  sixteen :  Bland/ord  v.  J?.,  (1892)  P.  149. 

Eqw  exerciaed.-^Jn  general,  the  guilty  party  has  been  deprived  of  his  or 
ner  mterest  under  the  settlement  as  if  he  or  she  were  dead,  and  the  children 
hare  taken  the  life  interest  so  forfeited,  so  that  the  life  interest  under  the 
settlement  of  the  innocent  parent  is  not  anticipated :  Paul  v.  P. ,  L.  R.  2  P.  &  M. 
93;  BoynUm  v.  P.,  2  Sw.  &  Tr.  275 ;  Johru<m  v.  J.,  31  L.  J.  P.  &  M.  29 ; 
OhddoM  V.  (?.,  1  P.  D.  442. 

But  tiie  Court  will  respect  the  interests  of  mortgagees,  or  of  creditors  of 
tte  guilty  party  of  whose  money  the  innocent  party  has  had  the  benefit : 
Wijney  v.  fT.,  7  P.  D.  228 ;  7  P.  Div.  177  ;  and  a  charge  in  favour  of  the 
floliB  of  the  guilty  party  was  respected  where  the  circumstinoes  were  such  as 
to  justify  the  beficJ  that  their  dient  had  a  defence :  Witney  v.  W,,  sup. 

The  conduct  and  pecuniary  posildon  of  the  pioties  wul  be  taken  into  con- 
sideration: see  OhettvyTid  v.  6\,  L.  K.  1  P.  &  M.  39. 

The  power  is  to  be  exercised  once  for  all,  and  an  order  made  is  not 
Hable  to  be  varied  on  the  ground  of  a  change  of  circumstances  since  its  date : 
Bewwm  V.  P.,  15  P.  Div.  54. 

The  settlement  has  been  varied  by  relieving  the  innocent  husband  from  his 
ooTenant  to  appoint  in  favour  of  the  wife ;  and  his  own  income  being  £200, 
and  that  of  his  divorced  wife  £1,350  per  annum,  he  was  allowed  £300  per 
annum  for  life  out  of  her  income,  and  £100  for  maintenance  of  the  child  of 
the  mairiage  during  minority  :  Benyon  v.  P.,  1  P.  D.  447  (and  see  Farington 
y.  P.,  11  P.  D.  84,  where  a  like  order  was  made) ;  and  by  reducing  or 
increasingtiie  amount  of  an  allowance  under  a  separation  deed :  Clifford  v. 
C,  9  P.  l)iv.  76;  Jump  v.  J,^%  P.  D.  159 ;  but  not  by  extinguishing  the 
trosts  to  the  detriment  of  the  next  of  kin,  or  children  by  a  second  marriage, 
or  further  than  is  necessary  for  the  purpose  of  doing  justice  :  Smith  v.  8,,  12 
P.  D.  102;  FoMonby  v.  P.,  9  P.  Div.  122 ;  9  P.  D.  58. 

As  to  the  inahenable  character  of  permanent  alimony  allowed  to  a  wife  on 
a  judidal  separation  from  her  husband,  see  B^  Bobinwn^  27  Ch.  D.  1^. 
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In  makiiiff  an  allowance  for  the  wife  out  of  the  inoome  of  settled  jvroperty 
during  the  life  of  the  husband  (the  respondent),  the  condition  dum  tola  H  casta 
vixerU  has  been  imposed:  Chetwynd  v.  C,  L.  E.  1  P.  &  M.  39 ;  Fisher  v.  ^., 
2  8w.  &  Tr.  410 ;  and  see  Marsh  v.  Af.,  26  W.  E.  467 ;  but  not  wHere  the 
effect  of  the  order  is  to  put  the  innocent  wife  into  immediate  pooocioirion  of 
her  own  income:  Ohdstone  v.  (?.,  1  P.  I>.  442.  Nor,  except  under  extra- 
ordinary circumstances,  will  the  Court  yary  the  original  order  by  introduciiigr 
this  condition :  Narracott  v.  ^.,  4  Sw.  &  Tt,  76. 

Proceedings  in  the  Chancery  Diyision  to  administer  the  trusts  of  the  settle- 
ment are  not  a  ground  for  renising  an  order  in  the  Probate  Diyision  to  deal 
with  the  settlement :  Marah  y.  AT.,  26  W.  E.  467. 

Jurisdiction  in  Equity, — ^When  the  authority  of  the  Diyorce  Court  to  deal 
with  marriage  settlements  was  limited  to  cases  in  which  there  was  issue  of  tlie 
dissolyed  marriage  liying  at  the  time  when  the  order  was  ap}>lied  for,  the  equit- 
able jurisdiction  of  the  Court  of  Chancery  was  called  in  aid  when  there  -was 
no  issue. 

In  Pratt  y.  Jenner,  1  Ch,  493,  effect  was  giyen  to  an  order  of  the  DiToroe 
Comlr—thata  fund,  the  property  of  the  diyorced  wife,  paid  in  by  thetmstees 
of  the  settlement,  should  be  neld  in  trust  for  the  ^rsons  who  would  be  entitled 
if  she  were  dead — by  ordering  payment  of  the  income  to  the  husband  'who^ 
under  the  settlement,  took  a  life  interest  after  his  wife's  death.  But  see 
Burton  y.  Sturgeon,  2  Ch.  D.  318 ;  Fitzgerald  y.  Chapman,  1  Ch.  D.  665,  t»/. 

Until  a  decree  has  been  made  for  dissolution  of  marriage,  there  is  no  lis 
pendens  with  reference  to  the  property  included  in  the  marriage  settlement : 
Wigney  y.  W.,  7  P.  D.  228. 

On  the  application  of  a  wife  who  was  suing  in  the  Probate  Diyision  for 
diyorce  or  judicial  separation,  the  Chancery  Diyision  granted  an  interim  in- 
jtmction  to  restrain  the  husband  from  usmg  a  house  belonefing  to  her,  and 
in  which  she  resided,  not  for  the  purpose  of  consorting  with  her,  but  for  his 
own  purposes :  Symonds  y.  Eallett^  24  Ch.  Diy.  346. 

In  the  Court  of  Chancery  the  effect  of  a  decree  for  dissolution,  judicial 
separation,  or  protection  order,  has  been  to  destroy,  from  the  date  of  the  order 
nisif  the  husband's  marital  ri^ht  to  l^yersionary  property  or  choses  in  action  of 
the  wife  not  then  reduced  into  possession,  and  to  giye  the  wife  the  same 
lights  oyer  them  as  if  she  were  a  feme  sole  (eyen  as  against  assignees  from 
husband  and  wife  of  such  reversionary  interest^ :  Prols  y.  Soady,  3  Ch.  220 ; 
lie  Insole,  1  Eq.  470 ;  Wilkinson  y.  Uibson,  4  Slq.  162 ;  Johnson  y.  Lander,  7 
Eq.  228,  sup,  p.  816 ;  Wells  y.  Malhon,  31  Beay.  48 ;  Re  Emery's  Trusts,  50 
L.  T.  N.S.  197  ;  32  W.  E.  357. 

But  the  decree  for  dissolution  does  not  operate  as  a  forfeiture  of  the  in- 
terest under  the  marriage  settlement  of  the  offending  party :  Evans  y.  (hr- 
rinaton,  1  J.  &  H.  598 ;  2  D.  F.  &  J.  481 ;  Burt<m  y.  Sturgeon,  2  Ch.  D.  318 ; 
and  accordingly  a  bill  by  a  woman,  upon  dissolution  of  the  marriage  by 
reason  of  her  husband's  adultery  and  misconduct,  for  a  transfer  to  herself  of 
property  to  which  by  the  marriage  settlement  she  was  entitled  if  she  sur- 
viyed  her  husband,  was  dismissed  with  costs  :  Fitzgerald  y.  Chapman,  1  Ch. 
D.  565  (oyerruling  Fussell  y.  Dowding,  14  Eq.  421 ;  Swift  y.  Wenman,  10 
Eq.  15 ;  Jessop  y.  Blake,  3  Giff.  639). 

As  to  the  effect  of  dissolution  of  marriage  upon  a  gift  of  an  annuity  of 
£150  to  husband  and  wife  jointly,  reducible  to  £100  for  the  life  of  the  hus- 
band if  he  suryiye,  and  to  £50  for  the  life  of  the  wife  if  flhe  suryiye— that 
the  diyorced  widow  as  against  the  husband's  incumbrancers  took  nothing — 
see  Knox  y.  WeUs,  2  H.  &  M.  674. 

Status, — ^Although  for  certain  purposes  the  decree  absolute  for  dissolution 
takes  effect  from  the  date  of  the  decree  nisi  (see  Prole  y.  Soady,  3  Ch.  220), 
the  marriage  is  not  dissolyed :  Hulse  y.  Tavemor,  L.  E.  2  P.  &  M.  259  ;  and 
ihe  status  of  the  wife  is  not  changed  by  the  decree  nisi  so  as  to  enable  her  to 
maintain  an  action  as  a  feme  sole :  Norman  y.  Villars,  2  Ex.  Diy.  359  (re- 
versing 25  W.  E.  558]. 

So  also  a  decree  for  dissolution  of  marriage  by  merely  terminating  the 
relation  of  husband  and  wife  from  the  time  of  the  diyorce,  does  not  enaole  a 
wife  after  diyorce  to  bring  an  action  against  the  husband  for  an  assault  upon 
her  during  ooyerture :  Phillij^  v.  Bo/rnet,  1  Q.  B.  D.  436. 
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Bj  &e  Matrimonial  Censes  Act,  1884  (47  &  48  Y.  c.  68),  s.  2,  a  decree  for 
restitution  of  conjugal  rights  is  not  in  future  to  be  enforced  by  attachment, 
but  -w^here  the  application  is  by  the  wife,  the  Court  may  order  tlie  respondent 
to  make  to  her  such  periodical  payments  as  may  be  just,  which  order  may  be 
enfopoed  as  though  for  alimony  m  a  suit  for  judicial  separation ;  and  the 
Conrt  may  order  that  the  husband  shall,  to  the  satisfaotion  of  the  Court, 
aecare  to  the  wife  such  periodical  payment,  and  for  that  purpose  may  refer 
it  to  any  one  of  the  conyeyancing  coimsel  to  settle  a  proper  deed.  By  s.  3, 
irhere  the  application  is  by  the  husband,  and  the  wife  is  entitled  to  any  pro- 
perty, either  in  possession  or  reyersion,  or  is  in  receipt  of  any  profits  of 
trade  or  earnings,  the  Court  may  order  a  settlement  of  such  property  or  any 
part  thereof  for  the  benefit  of  the  petitioner  and  of  the  children  of  the  mar- 
ria^,  or  order  part  of  such  profits  or  earnings  to  be  periodically  paid  to  the 
petitioner,  or  for  the  benefit  of  the  children.  By  s.  4,  full  power  is  giyen  to 
the  Court  to  yary  its  order  from  time  to  time.  Under  s.  3  the  Court,  in 
exercising  its  discretion,  will  take  into  consideration  the  general  conduct  of 
the  parties:  Swift  y.  5.,  (1891)  P.  129;  15  P.  D.  118;  but  it  has  no  power 
to  oMer  a  settlement  of  property  which  is  subject  to  a  restraint  on  anticipa- 
tion :  Michdl  y.  M.,  (1891)  P.  (C.  A.)  208. 

The  Court  will  not,  in  order  to  protect  the  wife's  right  to  alimony,  restrain 
the  husband  from  remoying  his  property  out  of  the  jurisdiction  before  the 
order  has  been  made :  Newton  y.  JV.,  11  P.  D.  11. 
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CHAPTER  XXXVm. 

INFANTS. 

Sbction  I. — ^AcnoNs  by  or  AOAiNcrr  Infants. 

1.  Next  Friend  of  Infant  Plaintiff  in  room  of  one  deceased. 

Lbt  the  Pit  be  at  liberty  to  amend  his  writ  of  summonB  bj  insertiiigr 
the  name  of  B.  as  bis  next  friend  [or  if  after  judgment^  to  name  B.  as 
his  next  friend]  in  the  room  of  A.  deceased. 

For  the  like  order,  upon  the  chief  clerk's  certificate  finding  that  the 
original  next  friend  ougnt  to  be  remored,  to  amend  the  writ  of  summona 
by  inserting  the  name  of  X.  as  the  next  friend  of  the  in&nt  Pits  in  the 
place  of  the  aboye-named  Y.,  see  ffetherington  y.  Durant,  Y.-C.  B.,  3  May, 
1877,  A.  969. 

2.  New  Next  Friend  in  room  of  one  living^  on  giving  Security  for 

Coats. 

Let,  upon  B.  [the  new  next  friend^  giving  security  to  answer  the 
Deft's  costs  up  to  this  time,  in  case  the  Court  should  think  fit  to  award 
any,  such  security  to  be  approyed  by  the  Judge,  the  Pit  be  at  liberty 
to  amend  his  writ  of  summons  by  inserting  [as  in  Form  1 ,  aupJ], 

For  orders,  on  notice  of  motion  by  the  infant  Fit's  solicitor,  for  new  next 
friend  in  the  room  of  one  living,  he  having  neglected  to  proceed  with  the 
cause,  but  without  security  for  costs,  see  Furtado  v.  Furtado,  9  July,  1841, 
A.  1046 ;  6  Jur.  227  ;  Cox  y.  Wright,  11  W.  E.  870. 

For  order  for  removal  of  next  friend,  see  Busaell  y.  Sharpe,  1  Jac.  &  W. 
482 ,  Ward  v.  Ward,  3  Mer.  706 ;  Peyton  v.  Bond,  1  Sim.  391 ;  Du  Puy  y. 
WeU/ord,  Y.-C.  B.,  11  June,  1880,  A. ;  28  W.  E.  762. 

And  as  to  consent  by  next  friend,  and  that  he  is  not  required  to  give 
security  for  costs,  see  Simpson  on  Infants,  2nd  ed.  p.  470. 


3.  Guardian  ad  litem  assigned  to  Lunatic^  on  his  Application^  where 
Committee  is  interested. 

TTfon  motion  &c.,  who  alleged  that  the  said  Deft  A.  is  a  lunatic, 
f oimd  so  by  inquisition,  and  that  the  Deft  B.,  his  committee,  is  an 
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intereflted  parfy  in  the  said  suit,  and  that  0.  is  a  fit  and  proper  person 
to  be  appointed  guardian  of  the  said  infant,  and  has  no  interest  in  the 
sabject-mattor  of  this  action  [or  the  matters  in  the  said  petition  referred 
to]  adyerse  to  the  said  Deft  A.,  as  by  an  affidavit  &c.  appears ;  and  upon 
reading  the  said  affidavit,  This  Court  doth  order,  that  the  said  B.  be 
assigned  guardian  of  the  said  Deft  A.,  bj  whom  he  may  defend  this 
action  [or  appear  upon  the  said  petition]. 

For  order  directing  an  inquiry  as  to  competency  where  Fit  moyed  to 
discharge  guardian  cm  lUem^  appomted  to  non  compos,  on  the  ground  that  he 
was  reiSly  compos,  see  Lee  t.  Byder,  1  Feb.  1822,  B.  435. 

For  Older,  on  Plfs  motion,  to  appoint  guardian  ad  litem  of  a  Deft  found 
lunatic  by  inquisition,  where  his  committee,  by  whom  he  had  defended,  had 
died,  and  a  new  conmiittee  had  not  been  appointed,  see  Snook  t.  Watts,  M.  B., 
20  Deo.  1860,  B.  2654. 


4.  Quardian  amgned  to  In/ant  or  Non^conipos  on  PlaintiJJ^s 
Application— 0.  XIIL  1. 

Dpoir  motion  &c.,  who  alleged  that  the  Deft  A.  is  an  infant  [or  a 
person  of  weak  or  xinsound  mind  not  so  found  by  inquisition],  and 
hath  been  duly  served  with  the  writ  of  summons  issued  in  this  action 
and  notice  of  this  application,  as  by  the  affidavit  &c.  appears ;  that  the 
said  Deft  hath  not  entered  an  appearance  to  the  said  writ,  as  by  the 
certificate  of  the  Central  Office  appears,  although  his  time  for  so  doing 
expired  upon  the  —  day  of  — ;  and  upon  reading  the  said  affidavit, 
and  an  affidavit  &c.  of  service  of  notice  of  this  motion  on  B.,  the  person 
with  whom  the  Deft  A.  was  living  at  the  time  of  the  service  of  the  said 
writ  [If  infant  not  residing  with  his  father,  or  guardian,  and  on  the 
father  or  guardian  of  the  said  infant],  This  Court  doth  order,  that 
Vr.  H.  L.  F.,  one  of  the  solicitors  of  the  Supreme  Court,  be  assigned 
giiaidian  to  the  said  Deft  A.,  by  whom  he  may  appear  and  defend 
this  action. 

An  in&nt  Deft  can  only  enter  an  appearance  by  his  guardian  ad  litem,  and 
no  order  for  his  appointment  is  necessary  (see  post,  pp.  826,  827),  except  in 
cases  where  the  infant  fails  to  appear :  O.  xvr.  18. 

For  order  discharging  g^uardian  ad  litem  to  Deft  of  unsound  mind,  he 
baTing  become  sane,  and  directing  the  receiver  in  the  cause  to  pay  his  costs 
as  between  solicitor  and  client,  see  Blyth  v.  Qrten,  M.  B.,  30  June,  1876, 
A.  1176. 

The  order  is  usually  obtained  on  petition  of  course,  but  may  be  made  on 
Runmons  at  Chambers,  or  on  motion. 

Cons.  Ord.  7,  r.  3,  which  was  substantially  identical  with  O.  xin.  1, 
applied  where  the  infant  was  out  of  the  jurismction  :  see  O^Brien  v.  Mait^ 
land,  4  D.  F.  &  J.  331 ;  and  in  Lambert  v.  Turner,  10  W.  E.  335  (followed 
in  Turner  v.  Snowdon,  2  Dr.  &  Sm.  265),  V.-O.  K,  where  the  infant  had 
been  served  exjur,,  and  the  Pit  had  at  the  same  time  served  a  notice  on  the 
father,  that  if  no  appearance  was  entered  for  the  infant  in  due  time  an 
application  would  be  made  to  the  Court  to  assign  a  guardian,  the  Yiee- 
Cllkncellor  allowed  the  order  to  be  drawn  up  without  any  further  notice.  In 
Cookson  V.  Lee,  15  Sim.  302,  where  the  Deft  had  appeared,  the  Oonrt  allowed 
nrnoe  of  the  six  days'  notice,  required  then  as  now  by  the  order,  on  the 
Deffc's  solicitor. 

And  see  Dan.  174, 182 ;  Simpson,  488. 
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6.  Inquiry  whether  Action  proper  and  far  the  Infanfa  Benefit. 

Let  an  inqaiiy  &c.,  whether  this  action  was  properly  instituted,  and 
whether  it  would  be  fit  and  proper  and  for  the  benefit  of  the  infant 
Pits  that  this  action  should  be  further  prosecuted ;  and  in  case  it  shall 
appear  that  it  would  be  for  the  benefit  of  the  infant  Pits  that  further 
proceedings  should  be  taken  in  this  action,  then  Let  an  inquiry  he 
made  whether  D.  is  a  proper  person  to  be  their  next  friend ;  And  if  it 
shall  be  certified  that  D.  is  not  a  proper  person,  then  Let  some  other 
person  be  appointed  as  the  next  friend  of  the  said  infants  to  hav^e  the 
conduct  of  this  action  in  the  place  of  D. ;  And  in  the  meantime  Let  all 
further  proceedings  in  this  action  be  stayed. — See  Fox  y.  Suwerkropy  1 
Bear.  583 ;  and  see  Sale  y.  ^S^.,  1  Beay.  586,  where  the  suit  was  dis- 
missed without  reference. 

This  application  is  made  by  a  next  friend  pro  hac  vice. 

For  order  staying  proceedings  in  a  suit  improperly  instituted  by  a  stranger, 
after  reference  on  father's  application,  see  Vertue  v.  Miller,  V.-C.  B.,  11  Feb. 
1871,  B.  715  ;  8,  C,  19  W.  E.  406. 

For  order,  on  certificate  that  it  was  not  fit  and  proper,  or  for  the  benefit  of 
the  infant  Pit,  that  the  action  should  be  further  prosecuted,  dismissing  the 
action  with  costs,  to  be  paid  by  the  next  friend,  see  Be  EUom^  Thomas  y. 
Elwm,  V.-O.  H.,  5  July,  1877,  A.  1287 ;  W.  N.  (77)  177. 


6.  Inquiry  which  of  Two  Actions  is  for  the  Benefit  of  the  Infant. 

Let  the  following  &o. :  1.  An  inquiry  whether  these  actions  are 
touching  the  same  matters ;  2.  And  if  so,  An  inquiry  which  of  these 
actions  it  will  be  most  for  the  benefit  of  the  infant  Pits  to  prosecute. 
And  after  such  inquiries  shaU  haye  been  made,  such  further  order  shall 
be  made  as  shall  be  just. — ^And  Let  in  the  meantime  all  further  pro- 
ceedings in  both  actions  be  stayed. — See  Mackett  y.  Baylis,  and  Stock- 
man y.  Baylis,  V.-C.  B.,  13  Jan.  1872,  B.  66. 


7.  Order  for  Stay  upon  Terms  of  the  less  beneficial  of  Two  Actions 
instituted  in  an  Itfanfs  Name. 

Upon  the  application  &c,,  And  the  Judge  being  of  opinion  that  it  is 
not  for  the  benefit  of  the  infant  Fit  that  the  action  of  F.  y.  S,,  1874, 
E.  42,  should  be  continued,  Let  the  Fits  in  the  said  action  of  F,  y.  S., 
&c.,  forthwith  take  the  necessary  proceedings  for  staying  the  said 
action  upon  the  terms  that  the  next  friend  of  the  Fits  in  the  said  action 
of  F.  y.  S.  pay  to  the  Defts  their  costs  in  that  action,  such  costs  to  be 
taxed  by  the  Taxing  Master,  and  the  said  [next  friend']  is  to  be  at 
liberty  to  apply  in  this  action  to  proyide  for  such  costs  and  his  own 
costs  in  that  action. — See  Frost  y.  JFard,  V.-O.  H.  inOhamberB,  5  Feb. 
1877,  A.  387. 
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8.  Proceedings  in  Stranger^e  Action  stayed  on  Payment  of  his  Costs — 
Neiet  Friend  in  Second  Action  discharged,  and  appointment  of 
New  Next  Friend  directed. 

TJposr  the  applicatioii  &c.,  Let  all  further  proceedings  in  the  first- 
mentioned  action  be  stayed ;  And  Let  the  Deft  pay  to  W.,  the  next 
friend  of  the  infant  Pit,  the  said  Pit's  costs  of  the  first-mentioned  action 
and  of  and  relating  to  tlus  application,  and  of  the  application  in  Cham- 
bers to  appoint  a  new  next  friend  hereinafter  directed,  to  be  taxed  &c. ; 
And  Let  the  Deft  be  allowed  such  payment  of  the  said  costs  on  passing 
his  acoonnta  in  the  secondly-mentioned  action ;  And  Let  the  costs  of  the 
Deft  of  the  first-mentioned  action  be  costs  in  the  secondly-mentioned 
action ;  And  Let  the  Pit  M.  be  discharged  from  being  the  next  friend 
of  the  infant  Pits  in  the  secondly-mentioned  action ;  And  Let  applica- 
tion be  made  in  Chambers  for  leave  to  name  a  new  next  friend  of  the 
infant  Pits  in  the  secondly-mentioned  action  in  the  place  of  the  said 
M.— See  StanUand  t.  S,,  M.  B.,  21  Jan.  1864,  B.  109. 

It  is  conyenient  and  less  costly  to  give  leave  by  the  same  order  to  nomi- 
nate a  new  next  fnend. 

Eor  order  staying  proceedings  in  the  first  of  two  suits  on  behalf  of  infants, 
lor  the  same  purpose,  and  giving  conduct  of  the  second,  in  which  a  decree 
had  been  obtamed,  to  next  mend  in  first  suit,  see  Kenyon  v.  Oregson,  M.  B., 
Peb.  8,  1866,  A.  341,  reported  as  Kenyon  v.  K.,  35  Beav.  300. 

9.  Infant  Plaintiff  coming  of  Age  and  repudiating  Action,  made 

Defendant. 

TJpoK  the  application  of  the  Pit  B.,  Let  the  name  of  the  Pit  B.  be 
omitted  in  all  future  proceedings  in  this  action  as  a  party  co-Pit 
therem;  And  on  the  application  of  counsel  for  the  remaining  Pits,  Let 
the  name  of  the  said  B.  be  inserted  as  a  Deft  in  all  future  proceedings 
in  this  action. — Costs  of  all  parties  to  be  costs  in  the  action. — See 
BickneU  v.  B.,  M.  B.,  30  April,  1863,  A.  1017  ;  32  Beav.  381 ;  Grove  v. 
Snowdouj  M.  B.,  19  Dec.  1871,  A.  3304. 

10.  To  Amend  by  striking  out  late  Infant  Plaintiff,  who,  on  coming  of 
Age,  repudiates  the  Action. 

IJpoK  the  application  of  the  Pit  A.,  late  an  infant,  but  now  of  full 
age,  and  upon  reading  an  affidavit  of  the  said  A.,  and  an  affidavit  of 
wrrice  of  notice  of  this  motion  on  the  Pits,  other  than  the  said  Pit  A. 
[or  and  upon  hearing  counsel  for  the  Pits  other  than  the  Pit  A.],  This 
OoTirt  doth  order  that  the  name  of  the  Pit  A.  be  struck  out  as  a  oo-Plt  in 
this  action. — See  RawUngs  v.  Pearson,  M.  B.,  10  July,  1862,  B.  1403. 

NOTES. 
AOnON  BY  INTANT — ^NEZT  FBIEND. 

By  0.  XVI.  16,  infants  may  sue  as  Pits  by  their  next  friend,  in  the  maimer 
l^rotofore  practised  in  the  Chancery  Division ;  and  may  in  like  manner 
^UoDd  any  actioa  by  their  guaxdia&s  appointed  lor  that  purpose* 
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By  O.  XYI.  20,  before  the  name  of  any  person  is  used  as  the  next  friend 
of  on  infant  he  must  sign  a  written  authority  to  tiie  solr  for  that  purpose ; 
and  such  authority  is  to  be  filed  in  the  Central  Office  or  in  the  district 
registry,  if  the  cause  or  matter  is  proceeding  therein. 

For  mstances  in  which,  under  sp^ial  circumstances,  the  written  authority 
was  allowed  to  be  filed  subsequently,  see  A,'Q,y,  Murray ^  13  W.  H.  ^ ; 
A.'Q.  V.  WilUhirt,  46  L.  J.  Ch.  53. 

The  name  of  a  next  friend,  which  has  been  used  without  his  consent,  may 
be  struck  out  on  his  application :  Ward  y.  FT.,  6  Beay.  251,  n. 

As  to  sudb  person's  liability  for  costs,  see  8,  (7. ;  Bligh  t.  TredgeU,  5  I>r.  & 
S.  74. 

Every  application  on  behalf  of  an  infant  must  be  made  by  a  next  friend : 
Cox  V.  Wright,  9  Jur.  N.S.  981. 

An  infant's  next  friend  is  not,  as  in  the  case  of  a  married  woman's  next 
friend,  required  to  give  security  for  costs  :  Hind  v.  Whitmorey  2  K.  &  J.  458  ; 
Pennington  v.  Jlvin,  1  Sim.  N.S.  265 ;  FeUows  v.  Barrett ,  1  Ke.  119;  but  in 
the  case  of  an  appeal  by  an  insolvent  next  friend  security  may  be  required : 
Swain  V.  Follow,  18  Q.  B.  D.  588. 

An  infant  who  cannot  procure  a  solvent  next  friend  mav,  it  seems,  on 
special  application,  obtain  an  order  for  leave  to  sue  by  a  next  friend  in/ormd 
pauperis :  see  Lindsay  v.  Tyrrell,  2  D.  &  J.  7 ;  24  Beav.  124. 

Persons  proper  to  he  appointed. — The  next  friend  or  guardian  ad  litem 
must  not  have  any  interest  in  the  proceedings  adverse  to  the  infant :  Gee  v. 
O.y  12  W.  R.  187 ;  Leesey.  Knight,  10  W.  R.  711 ;  and  must  be  an  independent 
person,  and  therefore  connection  with  the  exors  against  whom  an  admon 
action  has  been  brought  on  behalf  of  the  infant  is  a  ground  for  removing  him : 
Pe  Burgess,  B,  v.  Bottomley,  25  Ch.  Div.  243. 

A  Deft,  though  his  interests  are  identical  with  those  of  the  infant  Pit, 
cannot  act  as  next  friend:  Anon,,  11  Jur.  258;  Leuns  v.  Nobbs,  26  W.  K. 
631 ;  though  a  co-Deft  may  be  appointed  guardian  ad  litem,  provided  he  has 
no  conflicting  interest;  Bonsfield  v.  Orant,  11  W.  B.  276;  and  see  Newman 
V.  iScZ/e,  76.  764. 

The  next  friend  of  the  Pit  is  not  a  proper  person  to  be  guardian  ad  litem 
to  the  infant  Deft :  Re  Quirk,  Q.  v.  0.,  North,  J.,  21  Dec.  1889,  Beg.  Minutes, 
fo.  187 ;  nor  the  nominee  of  the  Deft  to  be  next  friend  of  the  Pit :  Be 
Burgess,  sup, 

A  married  woman  is  incapable  of  being  next  friend  or  guardian  ad  litem 
to  an  infant :  Re  Duke  of  Somerset,  Thynne  v.  St,  Maur,  34  Ch.  D.  465. 

Powers  of  Next  Friend  generally. — ^By  0.  XVI.  21,  "In  all  causes  or  matters 
to  which  any  infant  or  person  of  unsound  mind,  whether  so  foimd  by 
inquisition  or  not,  or  person  imder  any  other  disability,  is  a  party,  any  con- 
sent as  to  the  mode  of  taking  evidence  or  as  to  anv  other  procedure  shall,  if 
given  with  the  consent  of  the  Court  or  a  Judge  bv  the  next  friend,  guardian, 
committee,  or  otiier  person  acting  on  behalf  of  the  person  under  disability, 
have  the  same  force  and  effect  as  if  such  party  were  imder  no  disability  and 
had  given  such  consent.  Provided  that  no  such  consent  by  any  committee 
of  a  limatic  shall  be  valid  as  between  him  and  the  lunatic  imless  given  with 
the  sanction  of  the  L.  C.  or  Lords  Justices  sitting  in  Lunacy." 

Where  an  action  has  been  commenced  in  the  name  of  a  person  alleged  to  be 
of  unsound  mind  not  so  found,  by  a  next  friend,  and  such  person  denies  that 
he  is  of  unsound  mind,  and  applies  to  have  his  name  removed  from  the  record, 
the  Court  will  direct  an  inquiry  as  to  the  competency  of  the  person  alleged  to 
be  of  unsound  mind  :  Howell  v.  Lewis,  40  W.  B.  88. 

The  next  friend  of  an  infant  Pit  or  guardian  ad  litem  of  an  infant  Deft  is 
not  a  party  to  the  action  within  O.  xilxl  12,  and  is  therefore  not  compellable 
to  maxe  discovery  as  to  documents :  Re  Corsellis,  Lawton  v.  Elwes,  52  L.  J. 
Ch.  399;  31  W.  B.  414;  Dyke  v.  Stephens,  30  Ch.  D.  189;  or  to  answer 
interrogatories:  Ingram  v.  Little,  11  Q.  B.  D.  251. 

And  an  infant  Pit  or  Deft  cannot  be  compelled  to  answer  interrogatories : 
Mayor  v.  Collins,  24  Q.  B.  D.  361. 

A  next  friend  is  not  allowed  to  appear  in  person  on  appeal :  Re  Hurst, 
Addison  v.  Tapp,  C.  A.,  1892. 

Inquiry  as,  to,  and  $tay  of  Proceedings,~'jLa  inquiry  may  be  directed,  on 
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I  of  the  Deft  or  of  any  person  acting  as  next  friend  pro  hdc  vtccy 
her  the  action  is  fit  and  proper  and  for  the  benefit  of  the  in&nt,  and 
whether  the  next  friend  ahoixLd  oe  continued :  Towaey  y.  Oroves^  11  W.  K. 
252;  Bichards(m  y.  Miller,  1  Sim.  133;  Da  Costa  y.  2>.,  1731,  A.  272;  3  P. 
Wms.  140. 

And  the  discretion  of  the  Judge  of  first  instance  in  directing  the  in- 
quiry will  not  be  interfered  with  by  the  Court  of  Appeal :  Penaotti  v.  P.,  22 
W.  E.461. 

But  although  there  is  full  jurisdiction  to  stay  an  action  which  has  been 
improperly  instituted  on  bdicuf  of  an  infant,  me  inquiry  should  not  be 
directed  with  the  judgment  (e .  g.,  for  accounts),  so  as  to  make  the  answer  to 
the  inquiry  dependent  on  the  result  of  the  judgment :  Clayton  y.  Clarke^  3 
D.  F.  &  J.  682 ;  and  an  objection  that  the  proceedings  are  not  for  the  in- 
fant's benefit,  must  be  made  before  the  hearing :  Lacy  y.  Burchnall,  10  L.  T. 
N^.  408. 

If  on  the  result  of  the  inquiry  it  appears  that  the  action  is  unnecessary  or 
improper  it  wOl  be  stayed ;  or  if  beneficial  to  the  infant,  but  the  person  in- 
fltitating  it  as  next  friend  be  unfit  to  conduct  it,  he  will  be  remoyed,  and  a 
new  next  friend  will  be  substituted  in  his  place :  see  Nalder  y.  Hawkins,  2 
M.  &  K.  243 ;  Hetherinaton  y.  Durant,  swp.  p.  820. 

It  will  not,  howeyer,  be  stayed  upon  a  mere  allegation  of  improper  motiyes, 
especially  where  the  next  friend  is  a  nominee  of  the  in&nt*s  mther :  Grawxtt 
y.  Tann,  15  W.  E.  83. 

As  to  the  form  of  order  where  proceedings  haye  been  taken  in  an 
action  after  it  has  become  defectiye  by  the  birth  of  an  infant  Deft  who 
IS  a  necessary  party,  see  Peter  y.  Thomas  Peter,  26  Ch.  D.  181 ;  sup.  Vol.  I., 
p.  102. 

In  an  admon  action,  where  some  of  the  Defts,  partners  of  the  testator, 
offered  to  pay  the  Pit's  claim  and  costs,  the  Court  refused  to  stay  proceedings, 
there  being  an  infant  Deft,  whose  rights  must  be  proyided  for :  Clegg  y.  C,, 
L.  B.,  Ir.  118. 

In  the  Probate  Diyision,  before  appointing  a  guardian  to  an  infant  for  the 
purpose  of  instituting  proceedings  on  his  behalf,  the  matter  has  been  referred 
to  the  registrar  to  ascertain  whether  the  proceedings  are  for  his  benefit :  Ee 
Chaolin,  L.  B.  1  P.  &  M.  328 ;  and  wnere  the  proceedings  affected  the 
motner  the  order  was  not  made  until  she  had  been  cited  to  show  cause  against 
the  order :  The  Goods  ofJmkins,  L.  B.  1  P.  &  M.  690. 

When  an  infant,  on  attaining  twenty-one,  repudiates  an  action,  his  repu- 
diation relates  back  to  the  commencement  of  the  action,  and  oyerrides  eyery- 
thing  done  in  it :  Dunn  y.  2>.,  7  D.  M.  &  G.  25 ;  3  Drew.  17. 

On  his  application  after  attaining  twenty-one,  the  record  may  be  altered 
by  striking  out  his  name  as  Pit,  and  (on  the  application  of  the  remaining 
Pits),  by  inserting  his  name  as  a  Deft  in  all  futuro  proceedings :  see  Bicknell 
y.  B.,  32  Beay.  381 ;  Bawlinge  y.  Pearson,  sup.,  Forms  9,  10,  p.  823. 

If  more  than  one  action  has  been  instituted  for  the  same  purpose  on  behalf 
of  an  infant,  an  inquiry  which  of  such  actions  is  most  for  the  infant's  benefit 
will,  before  decree,  be  directed :  see  Sullivan  t,8.,2  Mer.  40;  Mortimer  y. 
West,  1  Swa.  358,  Forms  6,  7. 

And  generally  the  action  in  which  the  mother  or  a  relatiye  is  a  next  friend 
viU  be  preferred  to  that  of  a  stranger,  and  allowed  to  proceed  while  the 
other  is  stayed :  Harris  y.  Light/oot,  10  W.  B.  31 ;  Virtue  y.  Miller,  19  W.  B. 
406;  Staniland  y.  5.,  sup.  Form  8,  p.  823  ;  or  the  conduct  of  the  stranger 
next  friend's  action,  in  which  judgment  has  been  first  obtained,  may  be 
given  to  the  relatiye  next  friend :  Fro$t  y.  Ward,  2  D.  J.  &  S.  70. 

It  is  often  for  the  infanVs  benefit  that  proceedings  shoidd  not  be  carried 
on  by  a  next  friend,  who  is  friendly  to  the  accounting  Deft,  leaye  was  giyen 
to  the  next  friend  in  another  action  to  apply  for  the  conduct  of  the  friendly 
action  in  which  a  judgment  has  first  been  obtained :  Kenyon  y.  K,,  35  Beay. 
300;   Virtue  y.  Miller,  sup. 

And  see  sup.  Cfhap.  XXXTY.,  «T&AnsFEB,  Oonboudation,  Ain> 
Ekmotal." 

Bemoval  of  Next  Frimd.^K  next  friend  will  not  be  remoyed  merely 
becwouBO  he  is  connected  with  the  Defts  by  being  clerk  to  their  sob :  Lloyd  y* 
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DaviUy  10  Jnr.  N.S.  1041 ;  nor  because  lie  Ib  nearly  related  to  the  I>eft : 
Piffard  v.  Beehy,  14  W.  E.  948 ;  nor  is  relationship  to  an  acoounting  party 
in  the  suit  imt  m  a  ground  for  his  removal :  Sana/ord  t.  5.,  11  W.  S.  336  ; 
but  see  Piffard  v.  Beeby,  sup. 

The  Coiurt  has  jurisdiction  to  remove  a  next  friend  for  improperly  con- 
ducting the  action,  but  he  is  entitled  to  an  opportunity  of  being  heard  :  Jie 
Corsellis,  Lawton  v.  Elwes,  32  W.  E.  965  ;  and  ne  may  be  removed  if  he  im- 
proDorly  refuses  to  appeal :  Du  Puy  v.  Weh/ordy  28  W.  R.  762. 

Tne  fact  that  an  action  has  been  brought  on  behalf  of  an  infant  without 
communication  with  the  father,  and  without  his  knowledge,  is  suflScieiit 

f  round  for  removing  the  next  friend :  Wool/  v.  Pemherton,  25  W.  E.  873  ; 
ut  even  though  the  action  was  brought  with  the  authority  of  the  father, 
the  next  friend,  not  having  acted  improperly,  was  removed  after  the  father's 
death,  and  the  mother  of  the  infant  substituted  as  next  friend  on  her  appli- 
cation :  Hutchinson  v.  Norwood,  31  Ch.  D.  237. 

New  Next  Friend. — Upon  the  death  of  a  next  friend  the  infant's  nearest 
paternal  relative  is  entitled  to  nominate  a  new  next  friend,  and  the  order  is 
obtained  of  course  without  any  affidavit  of  fitness :  Talbot  v.  T.,  17  Eq.  347  ; 
and  see  Dan.  112,  113. 

On  the  marriage  of  a  Pit,  sister  and  next  friend  of  the  infant  co-Fits,  the 
Court  ordered  a  new  next  fnend  (not  the  husband)  to  be  appointed,  and  the 
former  next  friend  and  her  husband  to  be  made  Defts:  Jones  v.  c7.,  17 
W.  B.  1003. 

Costs  of  Next  Friend. — Though  the  next  friend  of  an  infant  ib  prima  facie 
entitled  to  recover  his  costs  against  the  infant  if  the  action  is  proper,  or  for 
such  part  of  it  as  is  proper,  a  next  friend  instituting  an  action  which  is  not 
for  the  benefit  of  the  infant  may  be  deprived  of  his  costs  up  to  judgment : 
Clayton  v.  Clarke,  3  D.  F.  &  J.  682 ;  Pritchard  v.  RoberU,  17  Eq.  222 ;  or  if 
the  action  is  unnecessary  and  improper,  and  the  next  friend  might  with 
reasonable  care  have  known  it  to  be  so,  he  is  liable  to  pay  the  costs  perso- 
nally:  Campbell  v.  C,  2  My.  &  Cr.  25  ;  Pearce  v.  P.,  9  Yes.  548 ;  Re  Elsom, 
Thomas  v.  Elsom,  W.  N.  (77)  177  ;  Simpson,  Infants,  483 ;  and  see  Palmer 
v.  Walesby,  3  Ch.  732. 

The  order  for  the  next  friend  to  pay  costs  is  final  against  him  personsdly, 
imless  the  question  how  they  are  to  be  borne  is  reserv^  in  the  oraer :  Caley 
V.  C,  25  W.  E.  528. 

The  next  friend  of  an  infant  cannot  have  costs  as  between  solr  and  client 
out  of  a  fund  to  which  the  infant  is  only  entitled  in  reversion ;  in  such  a  case 
party  and  party  costs  only  will  be  allowed,  and  the  next  friend  will  be 
at  liberty  to  apply  for  the  difference  when  the  reversion  falls  in :  Damant  v. 
Heiinell,  33  Oh.  1).  224 ;  Re  Burton,  B.  v.  B.,  W.  N.  (87)  106. 

Though  a  next  friend  of  an  infant  is  not  required  to  ^ve  security  for  costs, 
a  retiring  next  friend  may  be  required  to  give  security  or  to  satisfy  the 
Court  that  the  new  next  fnend  is  of  substance  and  respectability :  Davenport 
V.  A,  1  S.  &  S.  101 ;  Harrison  v.  H.,  5  Beav.  130. 


ACTION  AGAINST  INFANT— GUARDIAN  AD  LITEM. 

Bv  0.  IX.  4,  in  the  case  of  an  infant  Deft,  service  on  his  father  or  guardian, 
or,  if  none,  then  upon  the  person  with  whom  the  infant  resides,  or  under 
whose  care  he  is,  shall,  unless  otherwise  ordered,  be  deemed  good  service  on 
the  infant ;  provided  that  the  Court  or  Judge  may  order  that  service  made  or 
to  be  made  on  the  infant  shall  be  deemed  good  service. 

Service  at  the  house  of  an  infant's  mother  and  stepfather  (see  Hiteh  v. 
Wells,  8  Beav.  576),  and,  in  the  case  of  an  undergraduate,  service  on  the 
head  of  his  college,  have  been  held  sufficient :  Christie  v.  Cameron,  2  Jur. 
N.S.  635. 

By  O.  XVI.  18,  **An  infant  shall  not  enter  an  appearance  except  bv  his 
guardian  ad  litem.  No  order  for  the  appointment  of  such  guardian  shall  be 
necessary,  but  the  solr  applying  to  enter  such  appearance  shall  make  and 
file  an  affidavit  in  the  Form  No.  8  in  Appendix  A.  Fart  11.,  with  such  varia- 
tions as  circumstances  may  require." 

By  r.  19,  **  Every  infant  served  with  a  petition  or  notice  of  motion,  or  sum- 
mons in  a  matter,  shall  appear  on  the  hearing  thereof  by  a  guardian  ad  litem 
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ia  all  cases  in  wludi  the  appointment  of  a  special  guardian  is  not  proyided 
ior.  No  order  lor  the  appointment  of  such  guardiaji  shall  be  necessary,  but 
tbe  sob  by  whom  he  appears  shall  previously  make  and  file  an  affidavit  as  in 
the  \bs^  rule  mentionea." 

By  O.  xni.  1,  "  Where  no  appearance  has  been  entered  to  a  writ  of  sum- 
mons for  a  Deft  who  is  an  infant,  or  a  person  of  unsound  mind  not  so  found 
by  inquisition,  the  Pit  shall,  before  furtner  proceeding  with  the  action  against 
the  rieft,  apply  to  the  Court  or  a  Judge  for  an  order  that  some  proper  person 
be  assigned  guardian  of  such  Deft,  by  whom  he  may  ap})ear  and  aefend  the 
action.  But  no  such  order  shall  be  made  unless  it  api)ears  on  the  hearing  of 
such  application  that  the  writ  of  summons  was  dul^  served,  and  that  notice 
of  the  application  was,  after  the  expiration  of  the  time  for  appearance,  and 
at  least  six  clear  days  before  the  day  in  such  notice  named  for  hearing  the 
application,  served  upon  or  left  at  the  dwelling-house  of  the  person  with 
whom  or  under  whose  care  such  Deft  was  at  the  time  of  serving  such  writ 
of  summons ;  and  also  (in  the  case  of  such  Deft  being  an  infant  not  residing 
with  or  under  the  care  of  his  father  or  guardian)  served  upon  or  left  at  the 
dwelling-house  of  the  father  or  guardian,  if  any,  of  such  mfant,  unless  the 
Court  or  Judge  at  the  time  of  hearing  such  application  shall  dispense  with 
such  last-mentioned  service." 

By  analogy  to  this  rule,  a  guardian  ad  litem  to  a  Deft  may,  if  necessary, 
be  appointed  at  the  instance  of  a  co-Deft :  Re  Dawson,  Johnston  v.  Hill,  41 
Ch,  D.  415. 

And  the  rule  is  applicable  to  procedure  by  originating  summons :  Be  Pepper, 
5S  L.  J.  Ch.  1054 ;  50  L.  T.  N.S.  580. 

Where  a  Deft  is  of  unsound  mind,  and  not  so  found  by  inquisition, 
the  role  does  not  compel  the  Pit  to  apply  for  t^e  appointment  of  a  guardian : 
Toj/Ior  T.  -P«fe,  29  W.  E.  627. 

'Where  the  Pit  8ig:zis  judgment  for  default  of  appearance,  not  knowing  that 
the  Deft  is  an  infant,  it  is  a  matter  entirelv  for  the  discretion  of  the  Court 
whether  such  judgment  should  be  set  aside :  Fumival  y.  Brooke,  49  L.  T. 
KS,  134. 

As  to  procedure  b^  motion  for  judgment  or  notice  of  trial  against  an 
infant  Deft,  v.  sup.  \oL  I.,  p.  166. 


Sbcttiok  n. — Showing  Cause  against  Judgment. 

1.  Judgment  Nisi  against  In/ant. 

And  this  judgment  is  to  be  binding  on  the  Deft,  the  infant,  unless 
on  l)eing  served,  after  he  shall  have  attained  the  age  of  twenty-one 
years,  witli  subpoena  to  show  cause  against  this  judgment,  he  shall 
witbdn  six  months  from  the  service  of  such  subpoena  show  unto  this 

Court  good  cause  to  the  contrary. — Lucas  v.  Clark,  V.-C.  W.,  5  Nov. 

1864,  B.  2607. 

2.  Judgment  Absolute  against  late  Infant. 

Ufon  motion  &c.,  by  counsel  for  the  Pit,  who  alleged  that  the  Deft 
A-  attained  the  age  of  twenty-one  years  on  the  —  day  of  — ,  and  that 
the  said  Deft  was  on  the  —  day  of  —  duly  served  with  a  subpoena  to 
show  cause  against  the  judgment  dated  &c.,  as  by  the  aiEdavit  of  &c., 
filed  ftc.,  appeals,  and  no  cause  having  been  shown  to  the  contrary; 
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thereof,  as  by  the  Begistrar's  certificate  also  appears,  and  upon  readings 
the  said  judgment,  affidavit,  and  certificate  [^Enter  usual  evidence  of 
age\  This  Court  doth  order  that  the  said  judgment  be  made  absolute 
against  the  Deft  A.  \and  if  for  foreclosure^  that  the  Deft  A.  from 
henceforth  stand  absolutely  debarred  and  foreclosed  &c.]. — See  Stetoard 
V.  Fish,  M.  R.,  18  Jan.  1872,  B.  202;  Fell  v.  Jackson,  V.-C.  E.,  27 
Nov.  1823,  A.  143. 

For  order  on  motion  by  infant  on  coming  of  age  for  leave  to  put  in  new 
answer,  see  KtUaXl  v.  A.,  L.  C.  1833,  A.  913 ;  2  M.  &  K.  409;  and  see 
Codrington  v.  Johnstone,  V.-C.  E.,  26  Nov.  1834,  A.  351. 

For  form  of  subpoena  to  show  cause,  and  of  prsBcipe,  see  Braith.  266 ;  X>an. 
Forms,  102,  p.  60.  The  subpoena  is  not  to  be  served  till  the  infant  is  twenty- 
one. 


3.  Judgment  for  immediate  Foreclosure  Absolute  against  Infant  and 
Harried  Woman^  Plaintif  paying  their  Costs,  and  Court  de^ 
daring  it  for  their  Benefit, 

And  the  Pit  by  his  counsel  offering  to  pay  unto  the  Defts  S.,  and  Ij. 
his  wife,  and  G.  the  infant,  their  costs  of  this  action  as  between 
solr  and  client,  upon  an  absolute  judgment  of  foreclosure  being  now 
made  as  against  them ;  And  the  Deft  S.  by  his  counsel  disclaiming  all 
interest  in  the  estate  comprised  in  the  indenture  of  mortgage  in  the 
pleadings  mentioned,  dated  &c.,  and  consenting  to  an  absolute  judg- 
ment ;  And  counsel  for  the  Deft  L.,  the  wife  of  the  said  8.,  and  for  the 
Deft  G.,  the  infant,  not  asking  for  liberty  to  redeem  the  mortgaged 
hereditaments,  or  for  any  account  of  what  is  due  to  the  Pit,  Declare 
that  it  will  be  for  the  benefit  of  the  Defts  L.,  and  of  G.,  the  infant,  to 
accept  the  said  offer;  And  Let  the  Defts  S.,  and  L.  his  wife,  and  G., 
the  infant,  from  henceforth  stand  absolutely  debarred  and  foreclosed 
&c. ;  And  Let  the  Pit  B.  pay  unto  the  Defts  &c.  respectively  their  costs 
of  this  action  to  be  taxed  &c. — See  Billson  v.  Scott,  V.-C.  W.,  19  April, 
1856,  A.  1017;  Croxon  v.  Lever,  12  W.  E.  237;  Bennetts.  Harfoot, 
V.-C.  S.  1871,  A.  948;  19  W.  E.  428;  Barnard  y,  Bowyer,  North,  J., 
1  Aug.  1887,  A.  1961 ;  Wolverhampton  and  Staffordshire  Banking  Co, 
v.  George,  North,  J.,  25  Oct.  1883,  B.  1450 ;  24  Ch.  D.  707. 


4.  Foreclosure  Absolute  against  Infant  on  Payment  of  his  Costs. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  who  alleged  &c.,  and  upon 
hearing  coimsel  for  the  Deft  A.  B.,  an  infant,  by  C.  D.,  his  guardian, 
and  upon  reading  &c.,  the  Pit,  by  his  counsel,  offering  to  pay  to  the 
g^uardian  of  the  said  infant  Deft,  £ —  for  his  costs  of  this  action,  and 
£ —  towards  the  said  infant's  costs  of  the  plan  and  terrier  of  the  B. 
Estates,  upon  an  order  being  now  made  absolutely  foreclosing  the  said 
infant  Deft  as  if  he  were  of  age,  and  without  reserving  to  him  the  right 
to  show  cause  against  the  said  judgment  within  six  months  after  ser- 
vice of  notice  of  the  said  judgment  on  him,  after  he  shall  have  attained 
the  age  of  twenty-one  years ;  And  this  Court  being  of  opinion  that  it 
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win  be  for  the  benefit  of  the  said  infant  Deft  that  the  said  offer  should 
be  accepted,  and  that  such  order  absolutely  foreclosing  him  without 
reserTing  to  him  such  right  as  aforesaid  should  now  be  made,  Doth 
Bedare  that  it  will  be  for  the  benefit  of  the  said  infant  to  accept  such 
offer,  and  that  such  order  absolutely  foreclosing  him  should  now  be 
made  without  reserving  such  right  as  aforesaid ;  And  Let  the  Defts 
henceforth  stand  absolutely  foreclosed,  &c. — Barnard  v.  Bowt/er, 
North,  J.,  1  Aug.  1887,  A.  1961. 


5.  Rrechsure  Nm — Conveyance  when  Infant  attains  Twenty ^one — 
Day  to  show  Cause. 

Upon  motion  for  judgment  &c.,  by  counsel  for  Pit,  Declare  as  in 
oidinazy  equitable  mortgage  action. — Take  usual  account. — Declare 
that  what  shall  be  certified  to  be  due  is  a  charge  upon  the  said  heredita- 
ments.—Usual  redemption  provision — ^in  default  foreclosure,  and,  in 
case  of  foreclosure.  Declare  Pit  will  be  absolutely  entitled  to  the  said 
hereditaments,  and  to  have  an  absolute  conveyance,  Direct  Defts  to 
dehVer  up  possession,  and  also  (as  to  infant  Deft  on  attaining  twenty- 
one)  to  execute  conveyance. — ^Usual  provision  for  infant  Deft  to  show 
cause  against  judgment  within  six  months  after  service  of  subpoena  &o. 
—MeOor  v.  Porter,  Kay,  J.,  14  Dec.  1883,  B.  1763 ;  S.  C,  25  Ch.  D. 
158. 

6.  Foreclosure  of  Equitable  Mortgage  against  Infant  Seir-at-Law — 
Infant  declared  a  Trustee — Person  appointed  to  convey, 

UsuAi.  account ;  And  upon  the  Defts  paying  to  the  Pits  what  shall 
be  certified  to  be  due  to  them  &c.  within  &c.,  the  Pits  to  deliver  up  all 
deeds,  &c. ;  Declare,  that  in  default  of  such  payment  by  the  time  afore- 
said the  Pits  will  be  entitled  to  the  said  hereditaments  free  and  clear 
of  and  from  aU  right,  title,  interest,  and  equity  of  redemption  of, 
in,  and  to  the  same,  and  to  have  an  absolute  conveyance  thereof 
accordingly ;  And  in  that  case,  declare  that  the  infant  Deft  P.  will  be 
a  trustee  within  the  meaning  of  the  Trustee  Act,  1850,  for  the  Pits 
of  the  hereditaments  in  the  statement  of  claim  mentioned ;  And  there- 
upon Let  the  Deft  C.  (^executrix  of  deceased  mortgagor  and  mother  of 
infant)j  on  her  own  behalf  and  on  behalf  of  the  said  infant  Deft, 
execute  a  conveyance  thereof  to  the  Pits,  such  conveyance  to  be  settled 
by  the  Judge  in  case  the  parties  differ.— Liberty  to  apply. — Foster  v. 
Parker,  M.  R,  25  Jan.  1878,  A.  147;  8  Ch.  D.  147. 

In  this  case  the  legal  estate  had  descended  on  the  infant  heir  by  reason  of 
the  disdaimer  of  the  trustees  of  the  will ;  but  in  Backhouse  v.  Homseyt  M.  B., 
20  Dec  1880,  A.  1459  (referred  to  in  Aftlfor  v.  Porter,  aup,),  which  was  the 
case  of  an  equitable  mortgage  where  the  legal  estate  was  vested  in  the 
infant  heirs  of  the  moi-tgagor,  the  judgment  contained  a  direction  that  the 
infant  Defts,  upon  attaining  twenty-one,  should  execute  a  proper  conveyance 
to  be  settled  by  the  Judge,  and  gave  a  day  to  show  cause. 

For  ioden  for  mortgage  of  a  lunatic's  estate,  and  for  the  exercise  by  the 
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committee  on  belialf  of  a  lunatic  mortgagee  of  thepower  of  sale  contained 
in  the  mortgage  and  realisation  of  the  amount,  see  Elmer,  Lunacy,  209,  210. 


NOTES. 

DCPSACHINa  AND  SHOWINa  CAUSE  AGAINST  JUDGMENT. 

Infant  Plaintiff,— In  general,  an  infant,  either  Pit  or  Deft,  is  as  mndi 
bound  by  a  judgment  as  an  adult :  Gregory  v.  Molestvorth,  3  Atk.  626 ; 
Sheffield  v.  D,  Buckingham,  West,  684 ;  Bennet  v.  Lee,  2  Atk.  631 ;  even 
tiiough  it  has  been  irregularly  obtained,  especially  when  acquiesced  in  for 
some  time,  and  acted  upon  in  subsequent  proceedings :  see  Moriton  t.  if.,  4 
My.  &  Or.  216. 

But,  imder  extraordinary  circumstances  (as  of  fraud,  gross  negligence* 
error,  or  new  matter),  an  infant  Pit  has  been  allowed  to  show  cause  against 
a  decree  dismissing  his  bill :  see  Napier  v.  L.  Effingham,  2  P.  Wms.  402  ; 
4  Bro.  P.  C.  340 ;  Caretu  v.  Johnston,  2  Sch.  &  Lef .  280,  292 ;  and  this  applies 
to  infant  Defts  also. 

He  is  not  to  suffer  by  negligence  or  want  of  knowledge  on  the  part  of  his 
next  friend,  and  may  impeach  a  judgment  founded  on  error  in  the  facts,  with- 
out being  required  to  produce  the  usual  evidence  that  the  facts  relied  on  were 
not  known,  and  could  not  haye  been  discovered  witii  reasonable  diligence  : 
Be  Hoghton,  H,  v.  Fiddey,  18  Eq.  573. 

Though  in  general  l>oimd  by  the  acts  of  his  solicitor  {Tillotson  v.  Ear- 
grave,  3  Madd.  495),  an  infant  has  been  held  not  bound  by  a  submission  or 
offer  contained  in  his  bill  by  the  mistake  of  persons  acting  on  his  behalf  : 
8erU  y.  St,  Eloy,  2  P.  Wms.  386 ;  nor,  it  has  been  said,  is  he  to  be  pre- 
judiced by  the  prayer  being  improperly  framed :  Walkir  v.  Taylor,  8  Jur. 
N.8.  681,  682. 

In  matters  relating  merely  to  procedure,  or  to  the  conduct  of  the  action, 
the  next  friend  or  guardian  is  competent,  with  the  consent  of  the  Court,  to 
act  so  as  to  bind  the  infant :  0.  xvi.  21. 

An  infant  Pit  coming  of  age  during  the  progress  of  the  action,  and  dis- 
approving  of  the  proceraings,  cannot  appear  oy  counsel  separately  from  his 
co-Plte,  and  can  only  repudiate  by  making  a  special  application  for  the 
purpose  :  Ballard  v.  WhiU,  2  Ha.  168. 

Infant  Defendant— Day  to  show  cause, — ^Independently  of  the  right  of  an 
infant  Deft,  without  waiting  till  he  came  of  age,  to  impeach  by  original 
bill  a  decree  obtained  against  him  by  fraud  and  collusion,  or  error  {Richmond 
V.  Tayleur,  1  P.  Wms.  734  ;  Loyd  v.  Mansell,  2  P.  Wms.  73 ;  Carew  v.  John- 
ston, 2  Sch.  &  Lef.  292 ;  Shepherd  v.  D,  Buckingham,  West,  685),  a  day  six 
months  after  he  came  of  age  was  always  given  to  him  to  show  cause  against 
a  decree. 

Although,  according  to  the  general  rule,  an  infant  on  coining  of  age  was 
entitled  to  put  in  a  new  answer  raisinff  a  different  case ;  and  under  special 
circumstances  leave  has  been  given  to  the  infant  before  coining  of  age  to  put 
in  a  new  answer,  and  make  a  better  defence  (see  Bennet  v.  Lee,  2  Atk.  529 ; 
Savage  v.  Carroll,  1  Ba.  &  Be.  548),  this  was  not  allowed  in  foreclosure  suits 
(see  Kelsall  v.  -K".,  2  M.  &  K.  409,  414),  and  the  infant  was  not  permitted  at 
twenty-one  to  unravel  the  accoimt,  nor  even  to  redeem,  but  was  confined  to 
showing  errors  in  the  decree :  Mallack  v.  Gallon,  3  P.  Wms.  352 ;  and  see 
Lyne  v.  Willis,  lb,  n.;  Bp,  Winton  v.  Beavor,  3  Ves.  317;  Williamson  v. 
Gordon,  19  Ves.  114. 

In  actions  by  or  against  an  infant,  and  also  in  actions  against  him  as  heir 
to  any  deceased  ancestor,  a  dilatory  plea  might  be  put  in  by  either  party 
praying  that  the  parol  might  demur,  t.e.,  that  proceedmgs  be  stayed  until  the 
infant  had  attained  his  full  age :  see  Flasket  v.  Bethy,  4  East,  485 ;  Price  v. 
Carver,  3  My.  &  Cr.  157,  161,  2. 

By  11  G.  IV.  &  1  Will.  IV.  c.  47,  s.  10,  it  is  provided  that  in  any  action, 
suit,  or  other  proceeding  by  or  against  an  infant,  **  the  parol  shall  not 
demur,"  and  the  action,  &c.,  shall  be  prosecuted  in  the  same  maimer  as 
*'  where,  according  to  law,  the  parol  did  not  demur;"  by  s.  11,  imder  decree 
for  sale  for  payment  of  debte,  the  Court  may  direct  and  compel  infants  to 
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poDTi^  absolutely;  and  by  b.  12,  life  tenants  or  persona  haTin^  limited 
interests  may  be  dizected  to  convey  the  fee  simple  or  other  the  whole 
interest 

Por  orders  under  s.  11,  npon  an  infant  heir  to  convey,  see  Mitchell  v. 
Beymids,  V.-C.  P.,  21  Nov.  1851,  B.  67 ;  and  nnder  2  &  3  V.  c.  60,  s.  1 
(extending  the  piovisionfl  of  11  G.  IV.  &  1  W.  IV.  c,  47,  ss.  11,  12,  to  autho- 
rizing mortgages  as  well  as  sales  of  the  estates  of  infant  devisees)  :  see  Powell 
V.  LewiSy  V.-G.  P.,  20  Dec.,  1851,  B.  164. 

Bnt  the  "  parol  demurring,"  and  giving  a  day  to  show  cause  not  being 
synonymous  terms,  s.  11  of  1  W.  IV.  c.  47,  has  been  held  not  to  affect  the 
infant's  right  to  a  day  to  show  cause  against  the  decree  (including  a  decree 
of  foreclosure^  except  in  cases  where  the  legal  estate  of  property  was  by  the 
decree  taken  m>m  the  infant  and  ordered  to  be  sold  for  pavment  of  debts  due 
to  the  general  creditors  of  a  deceased :  Price  v.  Carver,  3  My.  &  Cr.  157,  163 
(a  case  of  equitable  mortgage) ;  KeUall  v.  K.,  2  M.  &  K.  409;  Scholefield  v. 
HeafieU,  7  Sun.  670 ;  8  Sim.  470. 

^d  accordingly  the  right  to  a  day  to  show  cause  was  held  to  remain 
unaffected  in  suits  in  which  the  decree  required  some  act  to  be  performed 
by  the  infant,  e.^.,  the  execution  of  a  conveyance,  as  in  a  suit  for  fore- 
eu>8are  of  an  equitable  mortgage :  WaUh  v.  Trevanion,  16  Sim.  181 ;  Pish. 
Mortg.  986. 

Where  a  sum  had  been  directed  in  a  creditor's  suit  to  be  raised  by  mort- 
gage b^  an  in&nt  for  payment  of  his  ancestor's  debts,  the  Court  held  it  had 
not  jurisdiction,  under  the  1  W.  IV.  o.  47,  and  2  &  3  V.  c.  60,  to  extend  the 
Bom  ao  as  to  include  money  for  repairs,  though  necessary  in  order  to  obtain 
an  advance  upon  mortgage,  which  was  more  beneficial  to  the  infant  than  a 
sale :  Hill  v.  Maurice,  1  Dr.  &  S.  214.  The  costs  of  an  action  to  execute  a 
win  may  be  raised  by  mortgage  or  sale :  Mandeno  v.  if.,  Kay,  ii. 

For  cases  in  which,  under  me  above  Acts,  a  sale  or  mortgage  to  pay  debts 
and  conveyance  has  been  directed,  and  conveyance  by  infant  enforced,  or 
directed  to  be  made  on  his  behalf,  see  Scholefield  v.  Heafieldy  Holme  v* 
WiUiams,  8  Sim.  470,  557  ;  Penny  v.  Pretor,  9  Sim.  135 ;  Smethurgt  v.  Long- 
Mforih,  2  Ke.  603 ;  Price  v.  Carver,  3  ^y»  &  Or.  157,  163 ;  Mahon  v.  Daweon, 
2  Dr.  &  W.  286;  Miller  v.  Knight,  1  Ke.  129;  Thomas  v.  Gwynne,  8  Beav. 
312 ;  9  Beav.  275 ;  Walters  v.  Jackson,  12  Sim.  278. 

The  Acts  11  G.  IV.  &  1  W.  IV.  c.  47 ;  2  &  3  V.  c.  60;  11  &  12  V.  c.  87 ; 
though  not  repealed  by  the  Trustee  Acts,  1850  and  1852,  have  been  so 
extenided  or  superseded  by  them  that  resort  to  them  will  seldom  be  neces- 
sary. 

For  the  provisions  of  the  Trustee  Act,  1850  (13  &  14  V.  c.  60),  ss.  29,  30 
(extended  by  the  Partition  Act,  1868,  s.  7,  to  cases  where  in  suits  for  parti- 
tion the  Court  directs  a  sale  instead  of  a  division  of  the  property),  and  for 
the  forms  and  cases  thereunder,  see  in/.  Chap.  XLI.,  "  Trustees  " ;  Lewin, 
Trusts,  1164.  The  effect  of  the  Act  being  to  bind  the  infant's  right,  both 
l^gal  and  equitable,  by  the  judgment,  the  right  to  the  day  to  show  cause 
^ould,  it  has  been  suggested,  accordingly  cease  :  see  Pish.  Mort.  986. 

Although  in  the  case  of  foreclosure  of  a  legal  mortgage  a  conveyance  from 
file  infant  is  not  required,  the  right  of  the  iidant  to  a  day  to  show  cause  was, 
in  Newbury  v.  Marten,  15  Jur.  166,  held  to  be  imaffected  by  the  Trustee  Act, 
1850 ;  and,  notwithsfamding  what  is  said  by  V.-C.  Stuart  in  Bennett  v. 
Ear  foot,  in/,,  this  has  been  followed  in  practice,  and  recently,  in  Gray  v. 
Bell,  30  W.  B.  606,  Fry,  J.,  in  the  case  of  foreclosure  of  a  legal  mortgage, 
gave  the  infant  Deft  a  day  to  show  cause ;  and  in  Mellor  v.  Porter,  25  Ch.  D. 
158,  explaining  Foster  v.  Parker,  Form  6,  suf,,  and  following  Price  v.  Carver, 
sup,,  ^lA Backhouse  v.  Homsey,  sup,  p.  829,  m  the  case  of  an  equitable  mort- 
gage by  deposit,  a  day  to  show  cause  was  similarly  given  by  Kay,  J.,  and  it 
was  said  that  sect.  30  of  the  Trustee  Act,  1850,  ought  to  be  held  to  apply  in  all 
cases  where  there  was  a  judgment  against  an  infaut  for  an  immediate  con- 
veyance, but  that  that  was  not  the  form  of  a  judgment  for  foreclosure  in  the 
case  of  an  equitable  mortgage. 

In  Bowra  v.  Wright,  4  Dr.  &  S.  265  (a  partition  suit\  instead  of  giving  the 
infant  a  day  to  show  cause,  the  Court  declared  that  aiter  the  makmg  oi  the 
partition  the  in&nt  would  be  a  trustee  within  the  Trustee  Act,  s.  30,  of  such 
parts  of  the  property  as  should  have  been  allotted  in  severalty  to  the  other 
ptttJes;  aadth]6  is  the  present  practiee.   . 
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But  where  it  is  clearly  for  the  benefit  of  the  infant  so  to  do,  the  Court  has 
made  a  decree  without  giving  a  day  to  show  cause.  Thus,  in  Croxon  v.  Lever ^ 
12  W.  B.  237,  where  at  the  hearing  of  a  foreclosure  suit  against  the  infant 
heir-at-law  it  appeared  that  the  mortgaged  prop»erty  was  not  worth  the 
amount  due  on  mortgage,  and  that  from  the  insufficient  value  of  the  property 
as  a  security  it  would  be  for  the  benefit  of  the  infant  to  direct  an  immediate 
foreclosure,  the  decree  was  for  foreclosure  absolute  in  the  first  instance,  on 
the  Pit  undertaking  to  pay  the  costs  of  the  infant ;  and  this  was  followed  in 
Wolverhampton  Barwing  Co,  v.  Oeorge,  26  Ch.  D.  707 ;  and  see  Youngev.  Oaeker, 
32  W.  B.  359 ;  Barnard  v.  Bowyer,  i'orm  4,  9up. ;  Bennett  v.  Har/oot,  19  W.  B. 
428  (where  it  was  said  by  Y.-C.  S.  that  it  was  no  longer  the  practice  to  give  a 
day  to  show  cause^. 

A  decree  against  an  infant  was  made  absolute  without  entering  an  appear - 
anoe  if  he  did  not  come  in  within  six  months  after  being  served  with  a 
subpoena  to  show  cause :  Wharam  v.  Broughton,  1  Vez.  180,  185.  And,  per 
Lora  Hardwicke:  "  If  a  decree  is  for  the  benefit  of  an  infant  and  he  dies, 
his  executor  shall  never  dispute  that  decree,  though  it  may  be  for  the 
advantage  of  the  executor  so  to  do:"  Sheffield  v.  V.  Buckingham,  1  Atk«. 
628,  631. 


Section  III. — ^Adoption  op  Proceedings — ^lNPAin»'  Contracts. 

1.  Inquiry  as  to  adopting  CmUracts. 

An  inquiry  whether  it  will  be  for  the  benefit  of  the  Pits,  the  infants, 
and  such  other  children  of  the  Pit  W.  as  may  hereafter  be  bom,  and 
may  live  to  become  entitled  to  the  benefit  of  the  devises  contained  in 
the  will  of  the  testator  B.,  that  the  contracts  in  the  pleadings  men- 
tioned for  the  sale  of  the  estate  of  the  testator  should  be  carried  into 
dzecution;  And  if  so,  Let  such  contracts  be  carried  into  execution 
accordingly. — See  Watson  v.  L,  Teignmouth^  M.  B.,  2  July,  1802. 
B.  762. 

For  inquiry  whether  it  will  be  for  the  benefit  of  infant  Pits  that  certain 
accounts  should  be  taken  of  testator's  estate,  or  to  abide  by  the  account  as 
settled  by  Defts,  the  exors,  with  the  other  legatees  imder  the  will,  see  Harris 
V.  Hyem,  M.  E.,  16  Feb.  1801,  A  271. 


2.  Infant  declared  not  bound  by  Judgment^  but  former  Accounts  to  be 
adopted  if  beneficiaL 

'<  Declare,  that  the  Pits  are  entitled  to  the  benefit  of  the  judgment 
dated  &c.,  and  the  several  proceedings  under  the  same,  and  subsequent 
or  previous  thereto,  against  all  the  Defts  to  this  {supplemental)  action, 
except  the  infant  Deft  H.  {first  tenant  in  tail  in  esse)  under  the  will ; 
And  Declare  that  the  said  judgment  and  orders,  and  the  accounts  taken 
nnder  the  same,  are  not  binding  on  the  said  Deft,  the  infant." — ^Usual 
accounts  of  personalty,  and  inquiries  as  to  realty,  any  accounts  settled 
in  the  testator's  lifetime  not  to  be  disturbed. — ''  And  if  it  shall  appear 
to  be  for  the  benefit  of  the  infant  Deft  H.  to  adopt  any  of  the  accounts 
already  taken  under  the  said  judgment  and  orders  in  the  original 
action,  Let  such  accounts  be  adopted  to  such  extent,  or  in  such  respectSi. 
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-as  shall  appear  to  be  for  the  benefit  of  the  said  infant  Deft" — ^And 
.^118  judgment  is  to  be  without  prejudice,  as  between  the  Pits  and  all 
the  DeftSy  except  the  said  infant,  to  any  of  the  judgments  and  orders, 
proceedings  and  arrangements  made  prior  to  the  date  hereof. — ^Adjoum 
&c— See  BaiUie  y.  Jackson,  Y.-C.  E.,  11  June,  1839,  A.  1267;  10  Sim. 
167. 

For  inmiiiy  as  to«  adopting  sale  of  infant's  property,  see  Qarmstone  t« 
Goitnl,  1  CoL  562  ;  and  see  Allan  y.  Backhouse,  2  Y.  &  B.  65. 

For  mquiry  if  for  infanl^s  benefit,  in  taking  the  aoconnts  of  the  testator's 
personal  estate,  to  adopt  an  aooonnt,  settled  by  persons  beneficially  inte- 
rested, from  time  to  time,  with  the  exors  and  trustees,  see  Barnard  y.  Acklom, 
L.  C,  10  Dec  1812.  A.  88. 

For  order  approying  compromise,  without  preyious  inquiry,  see  Lippiat  y. 
BoUey,  1  Beay.  424 ;  and  for  declaration  that  arrangements  or  undertakiDgs 
are  for  the  benefit  of  infants,  and  direction  that  they  be  oairied  into  effect, 
AshUm  y.  DaiUm,  2  Col.  567. 


3."  Inquiry  waived. 

And  all  parties,  except  the  Defts,  the  infants,  (by  their  counsel) 
waiying  any  inquiry  with  respect  to  the  sum  of  £ —  hereinafter  men- 
tioned, and  with  respect  to  the  question  of  notice,  and  counsel  for  the 
in&nt  Defts  not  asking  such  inquiry.  Let  &c. — Buckell  y.  Blenkhom, 
Y.-C.  W.,  24  Jan.  1846,  A.  630;  6  Ha.  147. 

4.  Proceedings  adopted. 

TJfov  motion  &c.,  Let  the  proceedings  under  the  said  judgment 
dated  Ac.,  be  adopted  on  behalf  of  the  infant  Defts  F.  £.  F.  and  N.  F. 
in  Chambers,  if  the  Judge  shall  so  direct. — Finch  y.  Goutiere,  Y.-C.  J., 
8  July,  1869,  A.  1892;  8.  0.,  W.  N.  (69)  19L 

The  order  was  made  in  this  f onn  to  ayoid  the  circuity  of  directing  a  refer- 
ence to  inquire  whether  it  would  be  for  the  infant's  benefit  to  adopt  the  pro- 
oeedings :  see  OopUy  y.  Smiihson,  6  Dr.  &  8.  683. 

6.  Conditional  Agreement  for  a  Sale  in  a  Partition  Action  approved 
on  behalf  of  an  Infant  Pit. 

Declabe  that  the  piece  of  ground  situate  at  &c.  is  diyisible  between 
the  Pit  and  the  Deft  G.  in  equal  moieties  subject  to  the  dower  therein 
of  the  Deft  C. ;  And  it  appearing  to  the  Court  that  by  reason  of  the 
nature  of  the  property  a  sale  of  the  said  property  and  a  distribution  of 
the  proceeds  thereof  will  be  more  beneficial  to  the  parties  interested 
than  a  diyision  thereof  between  or  amongst  them ;  and  the  infant  Pit 
(}.  requesting  that  the  said  hereditaments  may  be  sold;  And  this 
Court  being  of  opinion  that  the  conditional  agreement  dated  &c.  in 
the  Pit's  bill  mentioned  is  a  proper  agreement  for  carrying  such  sale 
into  effect,  Doth  order  that  the  said  conditional  agreement  dated  &c., 
entered  into  between  &c.  for  the  price  of  £ — ,  be  carried  into  effect. 
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Direction  to  pay  purchase-monej  into  Oourt. — ^Liberty  to  apply. — 
Grove  v.  Comyn,  Y.-C.  M.,  23  May,  1874,  A.  1287  ;  S.  C,  18  Eq.  387, 

In  France  v.  F.,  13  Eq.  173 ;  Young  v.  F.,  Ih,  175,  n.,  the  costs  of  the 
infants  were  first  declared  to  be  a  charge  upon  their  respective  shares,  and 
then,  after  a  declaration  that  **  for  the  purpose  of  raising  the  said  costs,  and 
by  reason  of  the  nature  of  the  property,  a  sale  would  be  more  beneficial  for 
the  parties  interested  than  a  partition/'  a  sale  was  directed.  And  see  tn/. 
Chap.  XLVI.,  **Pabtition." 

For  the  like  declaration  and  order,  see  also  Hubbard  y,  JJ.,  V.-C.  W.,  1863, 

A.  2542;  S,  6'.,  2  H.  &  M.  38,  40;  Bickards  v.  /?.,  V.-C.  W.,  26  Jan.  1867, 

B.  546 ;  15  W.  B.  380 ;  Smith  v.  Birch,  V.-C.  M.,  22  Feb.  1868,  B.  538 ;    18 
L.  T.  N.S.  174  ;  Thackeray  v.  Parker,  1  N.  E.  567,  1863,  B.  897. 


6.  In/an  f  8  Contract  for  Necessariei — Account  and  Inquiry. 

Upon  motion  &c.,  Let  &c. :  1.  An  account  of  all  moneys  advanced 
by  the  Pit  to  or  on  account  of  the  Deft  Q.  (before  such  Deft  attained 
the  age  of  twenty-one  years)  and  expended  by  the  Deft  G.  in  neces- 
saries, or  in  paying  for  necessaries,  and  the  dates  of  such  adyanoes ; 
2.  An  inquiry  whether  any,  and  which,  of  such  sums  have  been  repaid, 
and,  if  so,  when ;  And  Let  the  Deft  Q.,  within  twenty-eight  days  from 
the  date  of  the  chief  clerk's  certificate,  pay  to  the  Pit  the  amount  which 
shall  be  certified  to  have  been  advanced  by  and  to  be  still  due  to  the 
Pit  as  aforesaid  on  taking  the  said  account  and  making  the  said 
inquiry,  together  with  interest  from  the  date  of  such  advance,  or 
respective  advances,  at  the  rate  of  £4  p.  c.  per  ann. — Martin  v.  Gale, 
M.  R,  15  Dec.  1876,  B.  2194 ;  4  Ch.  D.  428. 


NOTES. 


C0HPB0MI8E  GN  BEHALF  OF  IKFAI7T. 


The  Court  has  power  to  sanction  a  compromise  on  behalf  of  infants  and 
persons  under  disabilities :  Brooke  v.  Z.  Mostyn,  2  D.  J.  &  8.  373,  415 ;  33 
Beav.  457 ;  Bennett  v.  Merriman,  6  Beav.  360 ;  and  though  reluctant  to 
sanction  such  a  compromise  on  behalf  of  infants,  when  adults  in  the  same 
interest  refuse  it  {Norton  v.  Stcinkop/,  Kay,  45),  has  refused,  at  the  instance 
of  one  of  the  consenting  parties,  misstated  at  the  time  to  have  been  an  adult, 
to  disturb  a  compromise  which  was  shown  to  have  been  for  the  benefit  of 
another  infant  interested :  Fadelle  v.  Bernard,  19  W.  R.  55. 

If  the  compromise  is  of  an  action  in  the  subject-matter  of  which  infants 
are  interested,  a  petition  stating  the  terms  proposed  should  be  presented : 
Gray  v.  Paull,  25  W.  R.  874 ;  46  L.  J.  Ch.  818  ;  but  the  more  usual  applica- 
tion is  by  summons. 

The  Court  will  not  sanction  a  compromise  without  the  consent  of  the  next 
friend  or  e^uardian  ad  litem  of  the  infant,  and  there  should  be  an  affidavit  by 
the  solr  of  the  infant  that  he  believes  the  compromise  to  be  beneficial  to  the 
infant,  and  the  opinion  of  the  infant's  counsel  to  the  same  effect :  Be  BirchaU, 
Wilson  V.  BirchaU,  16  Ch.  Div.  41 ;  Oray  v.  Paull,  sup. 

A  next  friend  has  no  authority  to  bind  the  infant  by  a  compromise  which 
is  for  the  benefit  of  the  next  friend  only,  ex,  gr,,  by  agreeing  after  nonsuit  not 
to  appeal  in  consideration  of  the  Deft  not  asking  for  costs  :  Bhodes  v.  Swithen- 
bank,  22  a  B.  D.  577. 

For  instances  in  which  compromises  have  been  sanctioned  by  the  Court  on 
behalf  of  infants,  see  Simpson,  516. 
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nrFAirr's  oohtea^ot — necesaabieb — infaitts'  belief  aot. 

The  ooutaust  of  an  infant,  howeyer  fair  and  conduciTO  to  his  interest,  is 
not  bindiTig  <hi  him,  unless  it  be  for  necessaries ;  or  unless  (according  to  the 
former  la^w,  9  Greo.  IV.  c.  14,  s.  5)  he  confirmed  it  after  attaining  twenty- 
one,  m  which  case  it  became  binding  and  could  be  enforced  against  him, 
all^ioag^li  there  was  no  new  consideration  for  his  subsequent  promise :  see 
Ohitty  on  Contracts,  194,  195;   Benjamin,  Sales,  23—33. 

But  by  the  Infants'  Belief  Act,  1874  (37  &  38  V.  c.  62^,  s.  1,  "  all  con- 
tekcte,  -whether  by  specialty  or  by  simple  contract,  henceforth  entered  into 
by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods  sup- 
{uied  or  to  be  suppli^  (other  than  contracts  for  necessaries),  and  all  accoimts 
stated  ^th  infants,  shall  be  absolutely  yoid;  provided  always,  that  this 
enactment  shall  not  invalidate  any  contract  into  which  an  infant  may  by  any 
eaiating  or  future  statute,  or  by  {he  rules  of  common  law  or  equity,  enter, 
except  such  as  now  by  law  are  voidable ;"  and  by  sect.  2,  "no  action  shall  be 
broug^bt  whereby  to  charge  any  person  upon  any  promise,  made  after  full  age, 
to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratification,  made 
after  fall  age,  of  any  promise  or  contract  made  dunng  infancy,  whether  there 
Bhall  or  shall  not  be  any  new  consideration  for  such  promise  or  ratification 
after  fuU  age." 

Althongn  the  infant's  contract  is  declared  by  sect.  1  of  the  Act  to  be  abso- 
bitely  void,  yet  if  he  has  consumed  the  goods  and  paid  for  them  he  cannot 
recover  back  the  amount  paid :  ValenHni  v.  Canali,  24  Q.  B.  D.  166 ;  and 
see  Simpson,  75. 

An  iz^ant  cannot  bind  himself  by  the  acceptance  of  a  bill  of  exchange, 
thou^  for  the  price  of  necessaries  supplied  to  nim  during  infancy :  Be  Soltys 
kof,Kep.  MargreU,{lSn)  1  a  B.  (C.  A.)  413. 

where  an  infant  is  sued  for  the  price  of  goods  sold  he  may,  for  the  purpose 
of  showing  that  they  were  not  necessaries,  ^ve  evidence  to  show  that  at  the 
time  of  stQe  he  was  sufiiciently  provided  with  goods  of  the  kind  supplied : 
JohnsUme  v.  Marks,  19  Q.  B.  D.  509,  dissenting  from  Ryder  v.  Wombweil,  sup., 
and  confirming  ^am««  v.  Toye,  13  Q.  B.  D.  410;  and  on  the  question  of 
**  necessaries  "  for  an  infant,  see  Simpson,  87 — 93. 

The  Act  applies  to  the  trading  contracts  of  an  infant :  Exp,  JoneSt  18  Ch. 
Diy.  109 ;  but  an  infant  who  has  traded  cannot  be  adjudicated  bankrupt  on 
the  petition  of  a  person  who  has  supnlied  lum  with  goods  on  credit,  but  to 
whom  he  has  made  no  representation  tnat  he  is  of  full  age ;  8.  C,  (overruling 
Ezp.  Lynch^  2  Oh.  D.  227) ;  and  whether  he  can  be  so  adjudicated,  even  if 
he  nas  made  such  representation,  quoere :  8.  C, 

The  Court,  acting  for  the  benefit  of  the  infant,  has  charged  the  infant's 
freehold  estate  with  the  expenses  of  his  past  maintenance :  Re  ffotuarth,  8 
Ch.  415 ;  72c  Allen,  V.-C.  E.,  1849,  A.  760 ;  8  Oh.  417,  n.;  and  see  Nottley  v. 
Palmer,  11  Jur.  N.S.  968. 

But  an  assignment  by  the  infant  himself  of  his  reversionary  interest 
as  a  security  mr  repayment  of  moneys  advanced,  though  partly  for  neces- 
saries, is  voidable;  and  the  creditor,  though  entitled  to  an  account  and 
repayment  of  moneys  advanced  for  necessaries,  is  not  entitied  to  a  charge 
on  lue  reversionary  interest  for  the  amount :  Martin  y.  Oale,  4  Oh.  D.  428, 
iup.  Form  6. 

And  a  charge  by  an  infant  of  his  reversionary  interest,  though  accom- 
panied by  a  statutory  declaration  that  he  was  of  age,  has  been  neld  to  be 
avoided  by  his  subsequent  mortgage  after  full  age  to  a  mortgagee  without 
notice :  Inman  v.  /.,  Id  Eo.  260. 

Where  an  infant  was  liable  to  be  sued  in  tort  for  money  misappropriated, 
a  charge  for  the  amount  given  by  him  on  attaining  his  majority  upon  a 
legacy  due  to  him,  was  held  to  be  a  contract  given  on  good  consideration  and 
enforceable :  Re  Sealer,  Seeley  v.  Briggs,  60  L.  T.  N.S.  665. 

An  infant  may  bind  herself  by  employing  a  solicitor  for  the  preparation 
of  her  marriage  settlement,  the  expenses  of  which  may  be  recovered,  as  a 
debt  for  necessaries  before  marriage,  from  herself  ana  husband :  Hdpa  y. 
Ck^fton,  17  C.  B.  N.S.  553. 

Although  a  fraudulent  renreeentation  by  an  infant  at  the  time  of  con- 
tmcting  that  he  was  of  age  nas  been  held  no  answer,  either  at  law,  or  as 
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an  equitable  replication  under  the  C.  L.  P.  Act,  1854,  to  a  plea  of  infancy 
(Barthtt  V.  WtUs,  1  B.  &  S.  836),  an  infant  who  by  his  false  afl»ertion 
nas  obtained  credit  as  an  adult,  would  not  in  equity  be  allowed  to  avail  liim- 
self  of  his  non-age  in  derogation  of  his  contract :  Exp.  Unity  Bank,  3  X).  & 
J.  63 ;  WHght  v.  tinmve,  2  Dr.  &  S.  321 ;  and  see  Earon  v.  Nicholas,  1  I>r.  A 
S.  118,  n. ;  but  see  Infants*  Belief  Act,  1874,  8up,  p.  835. 

But  to  deprive  the  infant  of  his  legal  privilege  there  must  have  been  false 
assertion,  or  actual  misrepresentation,  on  his  part :  Stikeman  y.  Dawson^  1  r>r. 
&  S.  90 ;  and  the  party  contracting  with  him  must  have  been  misled  by  the 
misrepresentation :  Nehon  v.  Stocker,  4  D.  &  J.  458. 

And  no  representation  that  an  infant  is  of  full  age  arises  from  the  mere  fact 
of  his  trading :  Exp.  Jones,  18  Ch.  Div.  109. 

SHABE8  IN  NAKE  OF  INFANT. 

The  transfer  of  shares  into  the  name  of  an  infant,  though  not  void,  is 
voidable  at  the  option  either  of  the  infant  or  of  the  co. :  Si/mons*  Case,  5  Ch, 
298 ;   Castello's  Case,  8  Eq.  504 ;  and  see  Lumsd^n's  Case,  4  Ch.  31. 

An  infant  transferee  of  shares  may,  if  he  chooses,  repudiate  the  shares 
either  during  minority  or  after  twentv-one,  but  if  he  does  not  repudiate  he 
remains  liable,  and  must  pay  calls  like  any  other  shareholder :  Lindl-  83, 
1388 ;  Simpson,  Infants,  49 ;  and  see  Pollock,  Contr.  36,  44 ;  and  similarly 
the  CO.  will  be  boimd  if  it  has  with  knowledge  allowed  the  infant's  name  to 
remain  on  the  register :  Parsons*  Case,  8  Eq.  656 ;  MxtchelVs  Case,  9  Eq.  363 ; 
or  allowed  the  infant  to  transfer  shares :  Qooch's  Case,  8  Ch.  266. 

If,  however,  there  has  been  a  winding-up  order  before  the  infant  trans- 
feree comes  of  age,  then  some  distinct  act  must  be  shown  on  his  part  after 
attaining  twenty-one,  and  after  notice  of  his  liability,  to  show  acquiescence 
and  confirmation,  and  thereby  make  himself  liable  as  a  contributory :  WiUon'i 
Case,  8  Eg.  240 ;  Lumsden's  Case,  4  Ch.  31 ;  HarVs  Case,  6  Eq.  512 ;  Dtlmar's 
Case,  17  W.  R.  21. 

But  in  this  case,  also,  acquiescence  alone  may  be  of  such  a  nature,  or  for 
so  long  a  period  after  full  notice  of  liability  by  applications  for  calls,  as  to 
bind  him :  see  MitchelVs  Case,  9  Eq.  363 ;  EhheWs  Case,  5  Ch.  302. 

And  see  Buckley,  42,  75,  147. 


EATIFICATION. 

A  ratification  after  the  Act  of  1874  of  a  debt  contracted  by  an  infant  before 
the  Act  is  void,  and  affords  no  cause  of  action :  Exp.  Kibble,  10  Ch.  373 ; 
and  see  Belfast  Banking  Co.  v.  Doherty,  4  L.  R.  Ir.  124 ;  Smith  v.  King,  40 
W.  R.  542. 

The  words  *' promise  or  contract*'  are  general,  and  include  a  promise  to 
marry :  Coxhead  v.  Mullis,  3  C.  P.  D.  439 ;  Ditcham  v.  Worrall,  5  C.  P.  D. 
410 ;  but  it  is  a  question  of  fact  in  such  case  whether  there  was  a  fresh  pro- 
mise or  merely  a  ratification  of  a  former  promise :  S.  C,  Norihcote  v.  Doughty, 
4  C.  P.  D.  385 ;  and  direct  words  of  promise  on  coming  of  age  may  amount 
to  a  fresh  absolute  promise,  and  not  merely  to  a  ratification  of  a  promise 
made  during  infancy :  Norihcote  v.  Doughty,  4  C.  P.  J).  385;  and  aee  Ditcham 
V.  Worrall,  5  C.  P.  D.  410. 

As  to  the  effect  of  a  bill  of  exchange  or  promissory  note  renewed  or 
given  by  an  infant  after  majority  in  respect  of  a  debt  conti-acted  during 
mfancy,  see  Nevill  v.  Snelling,  15  Ch.  D.  679 ;  Belfast  Banking  Co.  v.  Doherty, 
4  L.  R.  Ir.  124 ;  Infants'  Relief  Act,  1874,  sup.  p.  835. 

An  infant  cannot  be  sued  upon  a  contract  purporting  to  be  entered  into  by 
him  in  an  apprenticeship  deed,  and  therefore  the  Court  will  not  grant  an 
injimction  to  restrain  him  from  committing  a  breach  of  a  negative  stipula- 
tion contained  in  a  deed  of  apprenticeship  executed  by  him :  De  Francesco  v. 
Barmim,  43  Ch.  D.  165  ;  45  Ch.  Div.  430 ;  and  generally  as  to  the  effect  and 
enforcement  of  contracts  of  service  entered  into  by  an  infant,  see  Simpson, 
94  et  seq. ;  and  that  a  contract  of  apprenticeship  is  not  necessarily  invalid 
because  the  infant  is  bound  apprentice  to  a  corporation,  see  Burnley  Eguitable 
Society  v.  Casson,  (1891)  1  Q.  B.  75. 

Under  the  former  Act,  9  Geo.  IV.  c.  14,  s.  5, — which  section  is  now 
repealed  by  the  Statute  Law  Revision  Act,  1875  (38  &  39  V.  c.  66)-yto  con- 
stitute *'  a  ratificftticm  after  full  age"  of  a  debt  contracted  during  infancy^ 


fl.  infj     Adop"^  of  Pro€eedmg9'-y-Infant9^  Contracts.      837 

w>  as  to  giire  the  creditor  a  li^lit  of  action,  the  recognitioxi  must  baye  been 
Okf  the  debt  as  an  existing  liability :  Rowe  y.  Hopvjood,  L.  B.  4  Q.  B.  1 ;  Barria 
y.  H^a//,  1  'Els..  122 ;  and  not  a  mere  promise  to  pay  it  '*  as  a  debt  of  honour" : 
Maecord  v-  Osborne,  1  C.  P.  D.  568 ;  see  also  Mawson  y.  BJane,  10  Ex.  206. 

Under  the  same  Act  there  could  be  no  set-off  of  a  debt  contracted  by  Pit 
during  infancy,  and  not  ratified  by  him  in  writing  (but  yerbaUy  only)  after 
full  age :    Rawky  y.  /?.,  1  Q,  B.  D.  460. 

After  acquiescence  for  eighteen  months  after  attaining  twenty-one,  a  con- 
tract by  an  infiant,  who  represented  himself  as  of  full  age,  not  to  set  up  in 
businees  within  a  prescribed  limit  for  two  years  after  leaying  his  employer's 
service,  has  been  enforced  by  injunction :  Comvxill  y.  Hawkins,  41  L.  J.  Ch. 
435 ;  20  W.  B.  653 ;  and  where  an  infant  obtained  a  lease  of  a  furnished 
house  on  ^e  implied  representation  that  he  was  of  full  age,  the  lessor  could 
not  at  the  same  time  ayoid  the  lease  and  make  the  infant  hable  for  use  and 
occupation,  but  the  Court  declared  the  lease  yoid,  and  ordered  possession  to  be 
given  up,  and  restrained  the  infant  from  parting  with  the  furniture :  Lent" 
yriere  v.  Lange,  12  Ch.  D.  675. 

As  to  the  form  of  account  against  a  quondam  infant  trustee  so  as  to  bring 
out  all  Oie  &ct8  and  enable  the  Court  to  decide  as  to  his  liability  for  moneys 
received  during  infancy,  see  Re  Oamea,  O,  y.  Applin,  31  Ch.  Diy.  147 ;  pcit^ 
Chap.  XLI.,  *'  T&usTEES  '* ;  and  as  to  the  position  and  liability  of  an  iiifant 
trustee,  see  Simpson,  107. 

In  cases  not  within  the  Infants'  Settlement  Act,  1874,  an  ante-nuptial 
settlement  dealing  with  funds  to  which  the  wife,  an  infant,  is  contingently 
entitled  in  reversion,  may  by  her  acts  and  conduct,  when  of  full  a^  and  dis- 
povert,  be  confirmed,  so  as  to  bind  her,  without  formal  confirmation  :  White 
V.  Cox,  2  Ch.  D.  387  ;  AshUm  y.  McDougall,  5  Beay.  66;  Daviea  v.  J9.,  9  Eq. 
468 ;  but  no  acts  of  acquiescence  or  confirmation  can  make  a  post-nuptial 
settlement  by  an  infant  wife  of  her  reyersionary  interest  in  personalty  bind* 
ing  on  her,  unless  they  amount  to  an  actual  disposition  of  the  property  by 
her  while  discovert  to  the  trustees  of  the  settlement :  Beaton  v.  5.,  13  App. 
Gas.  61. 

And  as  sect.  1  of  the  Act  of  1874  is  confined  to  the  three  specified  classes 
of  contracts — ^yiz.,  (1)  for  repayment  of  money  lent ;  (2)  for  goods  supplied ; 
and  (3)  account  stated — a  seUlement  of  property  made  oy  an  infant  on  her 
marriage  is  still,  as  regards  the  infant,  voidable  and  not  void :  Duiuxlu  v. 
Dixon,  44  Ch.  D.  211 ;  and  whether  such  a  settlement  is  within  sect.  2  of  the 
same  Act,  qyare :  8,  C. 

An  infant  may  consent  to  the  exercise  by  the  trustees  of  her  marriage 
settlement  of  a  power,  with  consent  of  her  husband  and  self,  of  varying  the 
investments :  Re  Cardroaa,  7  Ch.  D.  728 ;  and  as  donee  of  a  power  may 
appoint  personal  estate  by  deed  during  infancy:  Re  D*Angihau,  Andrews 
V.  A.,  15  Ch.  Diy.  228. 

A  poet-nuptial  settlement,  comprising  other  property,  and  settling  it  in  a 
manner  different,  is  no  ratification  of  an  infantas  ante-nuptial  agreement : 
Trowell  v.  Shtnton,  8  Ch.  D.  318. 

Where  a  settlement,  being  for  the  benefit  of  an  infant,  is  voidable  only  and 
not  void,  he  is  bound  to  repudiate  it,  if  at  all,  within  a  reasonable  time  after 
his  coming  of  age,  irrespectiyely  of  knowledge  of  his  rights,  as  in  cases  of 
waiver,  acquiescence,  or  election :  Carter  v.  Silher,  (1892)  2  Ch.  (C.  A.)  278. 


Section  IV. — Gtjardianship,  MAINTENA^x'E,  and  Education. 

(l.)   OBDERS  FOB  APPOINTMBNT  OP  QUAKDIAN  WITH  OB  WITHOUT 
MAmTENANCE. 

1.  Appointment  of  Cruardian  ofIftfan€%  Person. 

Upon  the  application  of  &c.,  and  the  Judge  having  approved  of  B. 
of  &c.  as  a  proper  person  to  be  appointed  guardian  of  the  person  of  A. 
the  iTifiiTit^  doth  order  that  the  said  B,  be  appointed  guardian  of  thai. 
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person  6t  (the  Fit  ^  Deft)  A.,  the  infant,  during  his  nunorily,  or 
until  farther  order. 


2.  Itf/ef*enc€  to  Chambers  to  appoint  Guardians  of  the  Person. 

Upon  the  application  of  A.  B.,  an  infant,  by  C.  D.,  her  next  friend, 
which  upon  hearing  &c.,  was  adjourned  to  be  heard  in  Court,  XiSt 
proper  perscms  be  appointed  guardians  of  the  person  of  A.  B.  during 
her  minority  or  until  further  order. — Costs  reserved  to  be  dealt  with 
by  Judge  in  Chambers.^i?^  WiUoughby,  Kay,  J.,  12  May,  1885,  B. 
770;  AC,  30  Oh.  Div.  324. 

3.  Fund  applied  for  Maintenance  of  Non-^Compos. 

And  Let  the  dividends  as  they  accrue  due  during  the  life  of  the 
Petr  J.  I.  B.  \^pers<m  of  unsound  mind  not  so  foundr\y  on  the  said  £ — 
Consols,  and  on  the  residue  thereof,  and  on  the  £ —  Consols  in  Court 
to  the  same  credit,  be  paid  to  the  said  D.  B.,  as  directed  by  the 
schedule  hereto,  until  further  order,  he  by  his  counsel  undertaking  to 
apply  the  same  for  the  maintenance,  comfort,  and  support  of  the  Petr. 
—[Add  Payment  Schedule,  Form  No.  l.^-Re  Brandon's  Trust,  M.B., 
20  Deo.  1879,  A.  3897 ;  S.  C,  13  Ch.  D.  773. 

Thoueh  an  order  to  the  above  effect  may  be  made,  there  is  no  jurisdiction 
in  a  Judge  of  the  Chancery  Division  to  appoint  a  guardian  of  the  person  and 
estate  of  a  person  of  unsound  mind :  Re  Bligh,  12  Ch.  D.  364. 

For  order  for  payment  of  the  entire  income  of  a  person  of  unsound  mind 
for  his  maintenance  without  appointing  a  guardian,  see  Re  Silva's  Trusts, 
Chitty,  J.,  14  Jan.  1888,  B.  75;  36  W.  fi.  366;  W.  N.  (88)  3. 

4.  Chmrdian  of  Person  and  Maintenance. 

Appoint  B.,  of  &c.,  guardian  of  the  person  of  A.,  the  infant,  during 
his  minority,  or  imtil  further  order ;  And  Let  the  sum  of  £ —  a  year  be 
allowed  for  the  maintenance  and  education  of  the  said  infant  for  the 
time  past,  from  the  —  day  of  — ,  the  time  of  the  death  of  C,  his 
father,  and  for  the  time  to  come,  during  his  minority ;  and  be  paid  by 
—  to  the  said  B.,  his  guardian,  during  his  minority,  or  until  further 
order,  by  equal  half-yearly  payments  of  £ —  each,  on  the  —  day  of  — , 
and  the  —  day  of  — ,  in  each  year,  the  first  of  such  payments  to  be 
made  on  the  —  day  of  — ,  out  of  the  dividends  from  time  to  time  to 
accrue  due  on  the  £ —  Cons.  &c.  \^or  by  the  receiver,  appointed  in  this 
action,  out  of  the  rents  and  profits  of  the  estates  of  the  said  A.,  the 
infant;  And  Let  such  payments  be  allowed  the  said  receiver  from 
time  to  time  in  passing  his  accounts]. — [Add  Payment  Schedule, 
Form  No.  22.] 

5.  Guardian  of  Person  and  Estate — Maintenance. 

Upon  the  application  of  &c. ;  And  the  Judge  having  approved  of  B., 
of  &c.|  as  a  proper  person  to  be  appointed  guardian  of  the  person  and 
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estate  of  A.,  the  infant  [jointly  with  0.^  the  mother  ot  the  said  infant] ; 

And  the  said  B.  having  given  security  pursuant  to  the  said  order  by 

entering  into  a  reo(^;nizance,  with  his  sureties,  dated  &c.,  which  has 

been  approved  by  the  Judge  and  duly  enrolled,  It  is  ordered  that  the 

saidB.  be  appointed  [jointly  with  the  said  C]  guardian  of  the  person 

and  estate  of  the  said  A.,  the  infant,  during  his  minority,  or  until 

further  ordw ;  And  Let  the  sum  of  £ —  a  year,  or  [the  whole  of  the 

rents  and  profits  of  the  infant's  estate  not  exceeding  £ —  a  year]  be 

allowed  for  the  maintenance  and  education  of  the  said  infant,  from 

the  —  day  of  — ,  and  for  the  time  to  come,  during  his  minority,  or 

until  further  order ;  and  be  retained  by  the  said  guardian  out  of  the 

rents  and  profits  of  the  said  infant's  estate,  at  &c. 

For  inquiry  whether  Defts,  the  testamentary  guardians,  were  willing  to 
act,  or  desirouB  to  relinquish  the  guardianship,  and  if  so,  to  appoint  a  person 
to  have  the  care  of  the  maintenance  and  education  of  the  infant,  and  for 
allowance,  see  Shirley  v.  Smallwood^  M.  B.,  2  Deo.  1794,  B.  86. 

6.  Ghiardian  ofEdatCy  and  to  account  annually — Maintenance. 

Upok  the  application  &c.  [Recital  as  in  Form  5,  sup."],  Let  the  said 
L.  be  appointed  g^uardian  of  the  estate  of  the  said  infant ;  And  Let  the 
said  L.  be  at  liberty  to  pay  to  M.,  the  guardian  of  the  person  of  the 
said  infant,  the  sum  of  £ —  per  ann.  for  the  maintenance  and  educa- 
tion of  the  said  infant,  as  from  the  —  day  of  — ,  and  for  the  time  to 
come  during  his  minority,  or  until  further  order,  out  of  the  rents  and 
profits  of  the  said  estate,  by  quarterly  payments  on  &c. ;  And  thereout 
also  pay  the  sum  of  £ —  for  the  (ascertained)  costs  of  the  said  infant 
of  this  application;  and  be  allowed  such  payments  in  passing  his 
accounts ;  And  Let  the  said  L.,  on  the  —  day  of  — ,  and  the  same  day 
in  every  succeeding  year,  leave  at  the  Chambers  of  the  Judge  his 
annual  accounts  as  such  guardian,  and  within  fourteen  days  after  the 
date  of  the  Chief  Clerk's  certificate  of  the  allowance  of  each  account, 
or  within  such  other  time  as  may  be  fixed  in  such  certificate,  lodge 
in  Court,  as  directed  in  the  schedule  hereto,  the  balance  that  shall  be 
thereby  certified  to  be  due  from  him  on  such  account,  or  such  part 
thereof  as  shall  be  certified  to  be  proper  to  be  so  paid. — [Add  Lodg* 
ment  Schedule,  Form  No.  5.] — See  Jie  Latcson,  Y.-C.  K.  at  Chambers, 
25  June,  1853,  B.  1456;  Re  Wake,  V.-O.  M.  at  Chambers,  31  Jan. 
1871,  B.  259. 

For  like  orders,  appointing  separate  persons  guardians  of  the  person  and 
esUte,  see  Wwine  v.  Fisher,  Y.-C.  S.  at  Chambers,  13  Dec.  1854;  Be  8toate, 
Y.-G.  K,  at  Chambers,  5  Dec.  1854,  B.  222 ;  Be  ChestermaUy  M.  E.,  13  Feb. 
1854,  A.  736. 

7.  Maintenance  partly  out  of  Income  of  Personal  Estate  and  partly 

out  of  RentSy  Sfc, 
TJpov  the  application  &o.,  Let  the  sum  of  £ —  per  ann.  be  allowed  to 
the  said  0.  P.  for  the  maintenance  and  education  ol  the  said  infasxti  as 
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from  the  —  day  of  — ,  and  for  the  time  to  come  during  his  minorityy 
or  until  further  order;  Let  the  sum  of  £ —  per  ann.  on  account 
thereof  be  paid  to  the  said  G.  D.  by  equal  half-yearly  payments  out  of 
the  dividends  to  arise  from  the  £ —  Ghreat  Western  Eailway  Debenture 
Stock,  to  the  credit  of  &c.,  the  first  payment  being  made  on  the  —  day 
of  — ;  And  Let  the  funds  in  Court  be  dealt  with  as  in  the  Schedule 
hereto ;  And  Let  the  residue  of  the  said  annual  sum  of  £ —  be  paid 
to  the  said  G.  D.  by  the  said  receiver  out  of  the  rents  and  profits  of 
the  said  real  estate. — [Add  Payment  Schedule,  Form  No.  22.] 

8.  Guardian  of  Person  and  Estate  tcithout  Security  on  undertaking 
to  account  when  required — Maintenance, 

Upon  the  application  of  &o.,  And  the  applicant's  costs  of  this  appli- 
cation having  been  assessed  at  £ — ,  and  P.  by  her  solr  undertaking 
to  accoimt  for  all  moneys  to  be  received  by  her  when  required  so  to 
do,  It  is  ordered  that  the  said  P.  be  appointed,  without  giving  secu- 
rity, guardian  of  the  person  and  estate  of  the  infant  M.,  during  his 
minority,  or  imtil  further  order ;  And  Let  the  said  £ — ,  and  also  the 
sum  of  £ —  per  ann.  for  the  maintenance  and  education  of  the  said 
infant  as  from  the  —  day  of  — ,  and  during  his  minority,  be  retained 
by  the  said  P.  out  of  the  infant's  share  in  (the  income  of)  the  real  and 
personal  estate  to  which  he  is  entitled  under  the  will  of  his  father 
J.  P.,  or  until  further  order. — Re  Poole,  V.-G.  M.  at  Chambers,  17  Nov, 
1876,  B.  1921. 

As  to  guardian  of  the  person  accoimting,  see  poti,  pp.  867  et  9eq, 

9.  Removal  of  Guardian  for  Misconduct. 

Let  the  Deft  be  removed  from  being  a  (trustee  of  the  will  of  —  the 
testator)  and  from  being  the  guardian  of  the  infant  Pits. — Price  v.  P., 
M.  E.,  7  May,  1872,  B.  1324. 


10.  Guardian  of  Estate  discharged — New   Guardian — Account  of 

Jtents, 

And  W.,  the  guardian  of  the  Petr  O.,  the  infant,  by  his  counsel 
submitting  to  be  discharged,  Let  the  said  W.  be  discharged  from 
being  such  guardian  accordingly :  And  Let  a  proper  person  (on  his 
giving  security)  be  appointed  the  guardian  of  the  person  and  estate  of 
the  said  infant  during  his  minority  in  the  place  of  the  said  W.,  to  act 
jointly  with  P.  {continuing  guardian)  in  the  guardianship  of  the  said 
infant ;  And  Let  the  said  P.  be  continued  as  the  guardian  of  the  said 
infant  during  his  minority,  or  until  further  order,  and  act  solely  in  the 
guardianship  of  the  said  infant  until  the  appointment  of  the  guardian 
hereby  directed  to  be  appointed  in  the  place  of  the  said  W. ;  And  Let 
an  account  be  taken  of  the  rents  and  profits  of  the  estates  devised  to, 
or  otherwise  vested  in,  the  said  infant,  possessed  or  received  by  the 
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tei<}  Vf,  and  R,  or  either  of  them,  since  their  appointment  as  guardians 
of  the  (person  and)  estate  of  the  said  infant,  or  by  any  other,  &c.,  and 
oi  the  application  of  such  rents  and  profits,  and  the  amounts  paid  by 
them,  or  either  of  them,  for  or  towards  the  maintenance,  dothing,  and 
education  of  the  said  infant,  or  otherwise  for  his  benefit. — Direction  to 
allow  to  the  guardians  in  taking  the  account  their  reasonable  costs, 
charges,  and  expenses  properly  incurred  relating  to  the  guardianship. 
— Adjonm,  &c. — Re  Gregory,  V.-O.  E.,  2  June,  1848,  A.  1434. 


11.  Bemoval  of  Chiardian,  and  reference  to  Chambers  to  appoint 

another. 

The  application  of  A.  B.  and  C.  D.,  infants  by  E.  F.,  their  next 
friend,  which,  upon  hearing  &c.  was  adjourned  &c.,  and  upon  hearing 
counsel  for  the  applicants  and  for  G.  H.;  Let  the  said  G.  H.,  the 
goardian  of  the  said  infants  appointed  by  an  order  dated  &c.,  be 
remored  from  the  office  of  guardian  of  the  persons  of  the  said  infants ; 
Let  a  proper  person  be  appointed  guardian  of  the  persons  of  the  said 
infants  in  the  place  of  the  said  O.  H. ;  And  Let,  until  such  guardian 
be  appointed,  the  said  infants  be  not  removed  without  the  leaye  of  the 
Judge  from  Ac-^Be  Botoyer  Smijth,  Kay,  J.,  10  Dec.  1887,  B.  1647.  * 

12.  Appointment  of  Gfuardian  for  the  Purpose  of  consenting  on 

behalf  of  an  Infant  under  the  Improvement  of  Lands  Act^  1864 
(27  Sf  28  F.  e.  114),  and  the  Limited  Oumers*  Residences  Actj 
1870  (33  8f  34  T.  c,  56). 

Upon  the  application  of  W.  B.,  an  infant,  by  0.  of  &c.  his  next 
friend.  Let  the  said  G.  be  appointed  the  guardian  of  the  said  infant  for 
the  purpose  of  consenting  on  behalf  of  the  said  infant  to  the  applica* 
tion  proposed  to  be  made  to  this  Ck)urt  by  the  sunmions  issued  by 
N.  B.  {father  and  tenant  for  life)  on  the  &c.  under  the  provisions  of  the 
above-mentioned  Acts ;  And  Let  such  guardian  be  at  liberty  to  consent 
to  such  application  accordingly. — Re  Blundell,  M.  H.  at  Chambers,  3 
July,  1871,  A.  1768;  Re  2>.  of  Manchester,  M.  R.  at  Chambers,  17 
Dec.  1870,  B.  3215. 

For  the  like  order  under  the  first  Act  only,  see  Be  Lord  Sefton,  Y.-O.  M.  at 
Chambers,  4  Aug.  1871,  B.  2470. 

For  the  appointment  of  a  guardian  to  make,  or  consent  to  an  application 
on  behalf  of  infants  or  lunatics  imder  the  Settled  Estates  Acts,  see  Seton, 
4th  edit.,  p.  1474. 

13.  Father  to  concur  in  Conveyance  of  Infantas  Estate^  under  the 
Places  of  Worship  Sites  Act,  1873  (36  8f  37  V.  c.  50),  and 
Vendor  and  Purchaser  Act,  1«74  (37  8f  38  F.  c.  78). 

TJtots  motion  &c.  by  way  of  appeal  from  &c.  the  order  dated  &c. 
declining  ta  make  any  order  upon  an  application  by  summons  ia 
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dltpenBe  with  the  requisition  made  by  or  on  belialf  of  the  Eodesiastioal 
Commrs  for  England  requiring  a  guardian  to  be  appointed  of  the 
estate  of  0.  an  infant  for  the  purpose  of  concurring  in  the  grant  aad 
conveyance  of  certain  land  under  the  provisions  and  for  the  purposes 
of  the  secondly  above-mentioned  Act  (36  &  37  Y.  c.  50) ;  And  this 
Oourt,  being  of  opinion  that  S.,  the  father  of  the  said  C,  the  infant 
tenant  in  tail  in  remainder  of  the  freehold  land  intended  to  be  con- 
veyed to  the  Ecclesiastical  Commrs  for  England,  for  the  purposes  and 
under  the  provisions  of  the  said  secondly  mentioned  Act,  is,  as   the 
natural  guardian  of  the  said  infant,  the  person  to  concur  under  the 
provisions  of  the  said  Act  on  behalf  of  the  said  infant  in  the  convey- 
ance of  the  said  freehold  land,  doth  order  that  the  said  order  dated 
&c.  be  discharged.— i^tf  Marq.  Salisbury,  0.  A.,  29  Jan.  1876,  B.  417  ; 
2  Ch.  Div.  29. 

For  order  appointing  a  guardian  for  an  infant  to  convey  under  this  Act, 
see  Be  Starkie,  Y.-C.  fi.,  27  June,  1874,  B.  1843. 

14.  Guardian  appointed  to  consent  to  Marriage — 4   O.  IV,  c.  IQ^ 

s.  16. 

'  Let  B.  be  appointed  guardian  of  the  person  of  A.,  the  infant,  for 
the  purpose  of  giving  a  legal  consent  to  her  marriage. — Re  Moorcro/ij 
Y.-C.  E.,  15  July,  1835,  B.  835. 

And  see  JU  Woohcomhe,  1  Mad.  213,  imder  26  G.  U.  o.  33,  s.  3. 


15.  Chiardian  appointed  to  prot^t  Infants  Interest  on  Bill  in 
Parliament. 

Let  B.  be  appointed  the  guardian  of  A.,  the  infant,  for  the  purpose 
of  appearing  oi^  his  behalf  and  watching  over  (protecting)  his  interests 
on,  [or  of  presenting  a  petition  to  Parliament  against]  the  bill  now 
pending  in  Parliament  for  &c.,  and  of  assenting  to  the  said  bOl  on 
behalf  of  the  said  infant,  if  the  same  shall  appear  to  be  for  the 
benefit  of  the  said  infant. — Re  Wharton^  M.  E.  at  Chambers,  9  June, 
1856,  B.  1122. 


16.  Approval  of  Proceedings  before  the  House  of  Lords  to  establish 
Infantas  Claim  to  a  Peerage, 

The  application  of  A.  B^  by  C.  D.  his  guardian,  which  upon  hearing 
&c.  was  adjourned  to  be  heard  in  Court  &c.,  and  upon  hearing  counsel 
for  the  applicant  and  for  the  respondents,  Let  the  proceedings  taken 
by  the  applicant  before  the  House  of  Lords  and  the  Committee  of 
Privileges  of  the  said  House  for  establishing  his  claim  to  the  Earldom 
of  Aylesford  be,  pursuant  to  the  36th  section  of  the  Settled  Land  Act, 
1882,  approved  as  proceedings  taken  for  the  protection  of  the  settled 
land,  which,  under  the  said  settlement,  stands  settled  in  such  manner 
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as  to  devolve  -with  the  said  earldom. — Ee  jiylesJhrePi  Settlemeni,  Baoon, 
V.-C,  20  Fel).  1886,  A.  340. 

17.  Leave  for  InfatU  to  Petition  the  Queen  for  permission  to  use 
Name  and  Arms. 

Upon  the  application  of  the  Pits,  and  upon  hearing  the  fioirs  for  the 
applicant  and  for  the  Defts,  and  upon  reading  &c.,  Let  the  applicant 
D.  be  at  liberty  to  present  a  petition  bj  the  said  E.  to  her  most 
gracious  Majesty  the  Queen,  praying  that  he  may  be  allowed  to  take, 
use,  and  beer  the  surname  and  arms  of  the  testator  P.,  in  addition 
to  his  own  surname  and  arms,  in  accordance  with  the  will  of  the  tes- 
tator.— ^Beceiyer  to  pay  the  costs  out  of  rents  and  profits. — lie  Poynder^ 
P.  V,  Cook,  V.-C.  M.  at  Chambers,  19  Feb.  1881,  B.  327. 

NOTES. 
JTJBIBDIOnON — ^INFANT  WABD — OUAADIAN  OF  THB  PERSON. 

By  the  Jud.  Act,  1873,  s.  34  (3),  the  wardship  of  infants  and  tiie  care  of 
infuitB'  estates — a  jurisdiction  which  has  been  from  the  earhest  times  exer- 
cised by  the  Court  of  Chancery,  representing,  in  the  person  of  the  L.  C,  the 
authority  of  the  SoTereign  aa  parens  patrioB^iB  now  assigned  ezclusiYely  to 
ihe  Chancery  DiYimon  of  the  Imeh  Court  of  Justice. 

This  jurisdiction  is  not  usually  exercised  unless  the  infant  has  property 
which  can  be  appHed  for  his  use  and  maintenance,  or  protected  and  secured 
for  his  benefit :  WeOealey  y.  Z>.  BeaufoH,  2  Buss.  21 ;  Clayton  y.  Clarke,  3  D. 
F.  &  J.  682 ;  but  it  is  not  absolutely  limited  to  cases  in  which  there  is  pro- 
perty of  the  infant  to  be  dealt  with :  Re  Spence,  2  Ph.  247 ;  Be  Fynn,  2  Dr. 
&  S.  481 ;  ^  McOraih,  (1892)  2  Ch.  496,  611. 

A  suit  relating  to  the  estate  or  person  of  an  infant,  and  for  his  benefit, 
has  the  effect  of  making  him  (whether  Pit  or  Deft)  a  ward  of  Court :  Chfnn 
y.  OObard,  1  Dr.  &  S.  356;  Marq.  Bute'a  Case,  9  H.  L.  C.  440 ;  Pendleton  y. 
Maderay,  2  Dick.  736. 

Accordingly,  to  giye  the  Court  jurisdiction  oyer  an  infant,  e.  ^.,  to  preyent 
his  contracting  an  improper  marriage,  the  course  is  frequently  taken  of 
settling  a  smaU  sum  upon  mm,  and  then  commencinjg^  an  action  to  administer 
the  trosts  of  the  settlement,  in  which  action  an  injunction  may  be  at  once 
obtained :  see  Dawson  y.  Thompson,  12  L.  T.  N.S.  178. 

An  infant  may,  howeyer,  be  constituted  a  ward  of  Court  by  an  order  made 
on  petition  for  the  appointment  of  a  guardian :  Stuart  y.  Bvte,  9  H.  L.  C. 
440 ;  Bs  McCuUochs,  6  li.  Eq.  393;  or  even,  it  has  been  held,  by  the  mere 
tddng  out  of  a  summons  for  the  appointment  of  a  guardian,  though  no 
order  was  actually  made :  De  Pereda  y.  De  Mancha,  19  Ch.  D.  451 ;  but  see 
Be  McOraih,  (1892)  2  Ch.  496,  513;  or  by  an  order  for  maintenance  upon 
petition  or  summons  without  suit :  Be  Oraham,  10  Eq.  530 ; 

— ^by  payment  into  Court  under  the  Trustee  Belief  Act  of  a  fund  in  which 
he  is  mtOTested :  Be  Hodge's  SeUlement,  3  K.  &  J.  213 ;  Be  Benand,  16  W.  B. 
538 ;  Be  Lloyd's  Trust,  I.  B.  2  Eji.  507 ;  or  by  payment  of  money  into  Court 
to  tiie  separate  accoimt  of  the  infant  in  an  administration  action  to  which 
tiie  in&nt  is  not  a  party:  De  Pereda  y.  De  Manchay  sup.,  sed  quaere ;  see 
Brown  y.  Collins,  25  Ch.  D.  56 ; 

— ^but  not  by  payment  into  Court  under  the  Legacy  Duty  Act  (36  G.  III. 
c.  52)  of  a  legacy  to  which  the  infant  is  entitted :  Be  Hillary,  2  Dr.  &  S. 
461 ;  nor  by  payment  into  Court  imder  the  Lands  Clauses  Act  of  the  pur- 
chase-money of  an  infant's  estate :  Be  Wilts  &  Somerset  By,,  Exp,  Brewer, 
2  Dr.  &  S.  552 ;  Be  Famddl,  V.-C.  K.,  3  Dec.  1858  ; 

— nor,  where  infemts  are  aJiens  resident  abroad,  by  the  carrying  oyer  of  a 
settled  legacy  to  an  account  referrinff  to  them  as  "  issue :"  Brown  y.  Collins^. 
sup.;  and  fuasre  whether  eyen  in  the  case  of  a  British  subject  the  mere 
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carrying  oyer  of  a  leffacy  in  an  action  to  whidi  he  is  not  a  party  to  an 
account,  merely  descriDing  a  class  of  persons  of  whom  he  is  one,  lb  sumcieizit 
to  constitute  him  a  ward  of  Court ;  8.  C, 

— nor,  it  would  seem,  by  an  order  approving  of  a  marriage  settlement  under 
the  Infants*  Settlement  Act:  Be  DalUm,  6  D.  M.  &  G.  201 ;  ^  Strong^  26 
L.  J.  Ch.  64. 

The  jurisdiction  of  the  Chancery  Division  of  the  High  Court  axid  of  the 
V.-C.  of  the  County  Palatine  over  an  infant  ward  is  not  affected  by  the  in- 
fant having  become  of  unsound  mind :  Re  Edwards^  10  Ch.  D.  605. 

The  Chancery  Division  has  no  jurisdiction  to  appoint  a  guardian  to  a 
person  of  unsound  mind  not  so  found,  though  it  has  power  in  the  admon  of 
the  trusts  of  his  property  to  give  directions  for  maintenance :  Re  Bligh,  12 
Ch.  Div.  364  (questioning  Vane  v.  F.,  2  Ch.  D.  124). 

As  to  the  jurisdiction  to  direct  and  interfere  with  the  infant's  custody  or 
religious  education,  see  tn/..  Sect.  YI. ;  and  as  to  the  mairiage  of  infants 
and  wards,  see  in/.,  Sect.  VII. 


APFLIOATIOK  JlSJ>  FORM  OF  ORDER. 

Applications  as  to  the  ^guardianship  of  infants  are  now  made  by  summons 
in  Chkmbers.  If  no  action  or  matter  be  pending,  a  summons  is  taken  out 
in  the  name  of  the  infant  by  a  next  friend  pro  hdc  vfce^  and  is  intituled  in  the 
matter  of  the  infant :  Mara.  BMs  Case,  9  fl.  L.  C.  440. 

Where  the  amoimt  of  tne  property  is  lar^,  and  there  are  any  difficulties 
or  intricacies  whatever  in  the  admon  of  the  infant's  property,  or  the  care  of 
his  person,  or  disputes  about  the  same,  the  safer  course  will  he  to  commence 
an  action  or  institute  proceedings  by  originating  summons  for  admon  on  the 
infant's  behalf,  by  wnich  he  at  once  becomes  a  ward  of  Court :  Simpson, 
242. 

Directions  for  the  Gmpointment  of  a  guardian  and  for  maintenance,  includ- 
ing directions  as  to  education,  &c.,  are  no  longer  inserted  in  the  judgment  or 
order,  but  application  is  made  in  Chambers  for  the  purpose,  and  it  is  not 
necessary  to  give  liberty  to  so  apply. 

,  By  0.  LY.  25,  upon  application  for  the  appointment  of  guardians  of 
infants,  and  allowance  for  maintenance,  the  evidence  must  show  the  ages  of 
the  infants,  the  nature  and  amount  of  the  infants'  fortunes  and  incomes,  and 
what  relations  the  infants  have. 

Under  the  old  practice  the  Court  had  no  jurisdiction  to  appoint  a  receiver 
of  an  infant's  real  estate  except  on  bill  filed:  Exp,  Whitfield,  2  Atk.  Sid ; 
Exp.  Mount/ort,  15  Ves.  445,  n. ;  and8ee-4w<w.,  1  Atk.  489;  West,  347.  Butin 
Re  Bartholomew,  15,  17  Feb.  1843,  A.  657,  8,  V.-C.  E.,  by  separate  orders, 
appointed  a  receiver  of  the  estate  and  guardian  of  the  person ;  and  in  Re 
Leeming,  5  July,  1851,  B.  1205,  Y.-C.  K.  B.,  on  petition,  appointed  the  same 
person  ^ardian  and  receiver ;  and  in  Re  Gascoyne,  5  Aug.  1851,  A.  144,  also 
on  petition,  appointed  two  guardians  of  the  person,  and  one  of  them  receiver 
of  the  estate :  8.  C,  20  L.  J.  Ch.  550 ;  and  in  ife  Baron,  6  Feb.  1854,  A.  529, 
y.-C.  W.  appoiuted  separate  persons  guardian  and  receiver,  on  summons  in 
Chambers,  and  this  has  often  oeen  done.  The  more  usual  course  is  to  appoint 
a  guardian  of  the  person  and  estate,  without  receiver,  and  he  is  usually  re- 
quired to  enter  into  a  recognizance  duly  to  account,  with  sureties,  as  in  the 
case  of  a  receiver.  The  practice  as  to  the  nature  and  extent  of  the  security 
has  not  been  uniform ;  where  the  income  was  small,  the  Court  was  satisfied 
with  the  guardians  undertaking  to  account :  Be  8idingham,  M.  E.,  24  June, 
1859,  B.  1895.  and  Form  6,  p.  840. 

The  recognizance  formerly  entered  into  that  the  infant  should  not  marry 
with  the  guardian's  privity  without  leave  of  the  Court  {Davis's  Case,  1  P. 
Wms.  608;  Eyre  v.  Cs.  8ha/tesbury,  2  P.  Wms.  112),  was  stated  by  Lord 
Hardwicke,  in  1740,  to  have  been  discontinued  of  late  years  in  the  case  of 
wards  staying  in  England,  though  still  required  when  the  wards  were 
allowed  to  go  abroad  :  see  Jeffrys  v.  Vantesxvarstwarth,  Barn.  Ch.  141,  4. 
And  it  may,  perhaps,  be  still  required  where  there  is  apprehension  of  an  im- 
proper marriage :  oimpson,  249. 
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OUASBIAK,  WHO  MAY  BE  AFPOnTTED. 

A  inairied  woman  is  not  a  proper  person  to  be  appointed  as  sole 
^lanlian :  Be  Kaye,  1  Gh.  387 ;  and  if  a  female  guardian  appointed  by  the 
Court  (though  the  mother  of  the  infant)  married,  her  appointment  ceased, 
and  a  ref erenoe  was  nsnallj  directed  to  ascertain  whetner  it  was  for  the 
benefit  of  the  in&nt  to  continue  her  as  guardian,  and  she  was  at  liberty  to 
propose  herself,  and  was  generally  reapjminted,  alone  or  with  others,  on 
girmg  reoogoizances :  Be  GomaU,  1  Beav.  347;  Jones  y.  Powelly  9  Beav. 
345  ;  Anon.y  8  Sim.  346;  MarquU  Camden  v.  Murray,  16  Ch.  D.  161,  166; 
but  now  by  the  Guardianship  of  Infants  Act,  1886,  v.  inf,  p.  847,  the  mother  is 
placed  in  the  position  of  a  testamentary  guardian,  and  it  is  presumed  that, 
subject  to  the  power  of  the  Court  to  apjmint  others  to  act  jointly  with  her,  she 
will  not  be  superseded  except  upon  grounds  applicable  to  a  testamentary 
guardian. 

If  no  guardian  had^  been  appointed  by  the  father,  or  if  by  reason  of  the 
inyalidity  of  the  marriage  the  appointment  was  ineffectual,  the  mother  was 
entitled  to  the  guardianship  of  her  children :  Be  Moore,  11  Ir.  C.  L.  1 ;  Be 
BarcyM,  Ih.  298;  Beg.  v.  Nash,  10  a  B,  D.  454. 

For  the  course  taken  where  the  mother  has  changed  her  religion  since  the 
lather's  death,  see  inf..  Sect.  VI.,  **  Custody  op  Infant." 

The  solr  of  any  person  exercising  a  control  over  the  infant's  estate  ought 
not  to  be  appointed  guardian  of  his  person :  Be  Johnstone,  2  J.  &  Lat.  222. 

Wh«e  more  than  one  guardian  is  api)ointed  by  the  Court,  the  office  does 
not — as  in  the  case  of  testamentary  guardians,  see  Eyre  y.  C$.  Sha/teahury, 
2  P.  Wms.  103 — survive :  Bradshaw  v,  B,,\  Buss.  528 ;  though  the  surviyors 
might  have  been  appointed  without  a  reference :  Hall  y.  Jones,  2  Sim.  41. 

If  the  father  is  out  of  the  jurisdiction  and  is  unable  to  maintain  his 
children  (see  Exp.  England,  1  fiuss.  &  M.  499),  or  if  there  be  a  testamentary 
guardian  who  declines  to  act,  a  quasi  guardian  may  be  appointed :  (fKeeft  y. 
CVwey,  1  Sch.  &  Lef.  106. 

If,  howeyer,  the  testamentary  guardian  has  acted,  he  cannot  be  removed 
without  suit :  (fKeefe  y.  Casey,  sup. ;  Be  McCuUochs,  Dru.  276. 

Notwithstanding  the  appointment  by  deed  by  an  infant  aged  fourteen, 
and  entitled  to  real  estate,  of  a  guardian  for  himself,  the  Court  nas  appointed 
a  goardian :  see  Coham  y.  C,  13  Sim.  639 ;  Curtis  y.  Bippon,  4  Madd.  462. 

A  goardian  must  be  specially  appointed  for  the  purpose  of  consenting  to 
an  application  under  the  Settled  Estates  Acts  and  Improvement  of  Lands 
Acts,  the  consent  of  the  father  or  the  testamentaryguardian  as  such  not 
being  sufficient:  iSe  Jofnea,  6  £q. 334 ;  Be  Caddick,1yrB,.SU;  BeBlv/nddl, 
sup.,  Porm  12. 

Under  the  Settled  Land  Act,  1882  [v.  inf..  Chap.  XLV.,  "  Sbttlembnts  'M, 
8.  GO,  where  a  tenant  for  life  or  person  having  the  powers  of  a  tenant  for  lize 
(which  includes  an  infant  tenant  in  fee,  see  s.  59)  is  an  infant,  and  there  are 
no  trustees  of  the  settlement,  the  powers  of  the  Act  may  be  exercised  on  the 
infant's  behalf  by  such  person  and  in  such  manner  as  the  Court,  on  the  appli* 
cation  of  a  testamentary  or  other  guardian  or  next  friend  of  the  infant, 
either  generally  or  in  a  particular  instance,  orders.  In  such  a  case^  where  a 
sale  is  contemplated,  it  is  the  practice  for  the  Judge  to  approye  the  sale,  and 
the  purchase-monejr  is  paid  into  Court. 

But  the  father  is  competent  to  concur  on  behalf  of  his  son,  the  infant 
tenant  in  tail,  without  the  appointment  of  a  guardian  for  the  purpose,  in  a 
grant  made  by  himself  as  tenant  for  Uf e  of  part  of  the  settled  estate  as  a 
churdi  site  under  the  Places  of  Worship  Sites  Act,  1873  (36  &  37  Y.  c.  60), 
s.  1 ;  Marq.  Salisbury's  Case,  2  Ch.  D,  29,  sup.  Form  13. 


FOBBIGK  OUABDIAN, 

Though  the  Court  has  undoubted  jurisdiction  to  appoint  guardians  to 
infants  oom  abroad,  or  resident  out  of  the  jurisdiction,  provided  they  are 
British  subjects  {Eopf  v.  ZT.,  4  D.  G.  M.  &  G.  343,  346;  Be  WiUoughiy,  30 
Ch.  Div.  324),  in  which  category  are  included  all  infants  whose  paternal 
gnadfiither  was  a  natural-bom  British  subject  (2>e  Qeer  v.  Stone,  22  Ch.  D. 
243,  255;  Be  H^illoughby,  sup.);  yet  the  authority  of  a  guardian  who  has 
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been  appointed  by  a  foreign  Court  of  competent  jurisdiction  inll  not  be 
interfered  with :  Nuqtrd  y.  VtAumL,  2  Eq.  704 ;  Bt  WiUaughhy,  30  Oh-  !>£▼. 
234;  tfi/«»  Sect.  VI.  (i.),  Form  8  (1);  and  the  Court  will  g^ye  effect  in  all 
respects  to  the  orders  of  the  Courts  of  a  foreign  country  in  respect  of  an 
infant  brought  to  this  country,  so  far  as  is  consistent  with  iiie  Ijelw  of 
Eneland :  IH  Savint  y.  Lousada,  18  W.  B.  425. 

But  in  a  case  where  the  French  mother  of  in&nts  resident  abroad  was  not 
a  proper  person  to  be  appointed,  and  proceedings  taken  by  her  in  France  for 
the  appomtment  of  guardians  were  standing  oyer  until  it  should^  be^  Been 
what  course  the  EngYish  Courts  would  adopt,  the  Court  exercised  its  j mis- 
diction  :  Be  Willoufhhyf  $up. 

And  under  special  circumstances  Scotch  tutors  datiye  appointed  by  the 
Court  of  Session  haye  been  restrained  from  interfering  wiui  the  in&nt  ff or 
whom  jg^uardians  had  been  appointed  in  this  country)  or  his  property  ouier 
than  his  Scotch  estates :  Marg,  BuU'9  C<ue,  9  H.  L.  C.  440 ;  4  Macq.  Sc  Ap. 
1 ;  2  Giff .  582 ;  and  their  authority  in  this  country  oyer  a  Scotch  domiciled 
infant  has  been  negatiyed :  BeaUie  y.  Jc^mtone^  10  CI.  &  F.  42 ;  1  Ph.  17. 

And  see  Be  Dawson,  3  D.  M.  &  G.  764 ;  2  Sm.  &  G.  199,  where  English 
guardians  were  appointed  for  an  infant  who  had  been  clandestinely  removed 
from  America,  where  she  had  real  estate,  in  breach  of  an  injunction  granted 
by  an  American  Court  to  restrain  her  remoyal. 

Where  it  was  doubtful  whether  the  infants  were  to  be  considered  as  French 
or  British  subjects,  and  the  French  Court  had  exercised  jurisdiction  by 
appointing  guardians,  the  English  Court  declined  to  interfere :  Be  BourgoUe^ 
41  Ch.  Diy.  310. 

Proceedings  in  Ireland  appointing  guardians  in  that  country  oyer  in&nts 
there  residing  haye  been  aaopted  by  appointing  the  same  persons  guardians, 
and  ordering  payment  to  them  of  mamtenance  money  out  of  the  infant's 
fortune  in  Comt  here :  Daniel  y.  Newton^  8  Beav.  485 ;  and  in  Be  Morrieon^ 
16  Sim.  42,  diyidends  of  a  fund  in  Court  belonging  to  an  in&mt,  resident 
abroad,  with  a  guardian  appointed  by  a  foreign  Court,  were  paid  to  her 
solicitor  here,  on  his  undertakinff  to  remit  to  the  guardiism ;  but  the  better 
course  is  to  appoint  a  joint  guardian  here. 

As  to  the  appointment  of  a  receiyer  of  an  infant's  real  estate,  see  YoL  . 
Chap.  XXXtT.,  pp.  661,  675. 


TE8TAKENTABY  OUABDIAN. 

It  being  enacted  by  1  Y.  c.  26,  s.  7,  that  no  will  made  by  any  person 
tmder  twenty-one  shaU  be  yalid,  an  infant  can  no  longer  exercise  the  ^wer 
giyen  by  12  Car.  II.  c.  24,  without  distinction  of  age,  of  appointing  a 
guardian  to  his  children  by  will,  though  he  may  still  do  so  by  deea. 

Control  will  be  exercised  oyer  a  testamentary  guardian  if  his  conduct  be 
improper :  see  Talhot  y.  E.  Shrewebury,  4  My.  &  Cr.  673 ;  D.  Beaufort  y. 
B^,  1  P.  Wms.  704. 

And  though  such  a  guardian  is  rarely  if  eyer  remoyed  (see  2  L.  C.  Eq.  742), 
orders  may  be  made  regulating  his  conduct:  Boach  y.  Qatvan^  1  Yeas.  160; 
Jonee  y.  Powell,  9  Beay.  345. 

The  marriage  of  a  female  testamentary  guardian  does  not  of  itself 
determine  her  ofiSce,  but  inquiries  shotdd,  it  seems,  be  directed  whether 
it  will  be  for  the  benefit  of  the  in&nte  to  continue  to  reside  with  her 
notwithstanding  her  second  marriage :  Jonee  y.  Powell^  Mip.;  and  see  2  L.  C. 
Eq.  742. 

And,  without  remoyin^  the  testamentary  guardians  from  their  office,  the 
care  and  religious  education  of  the  infants  may  be  intrusted  to  the  mother, 
or  other  persons  appointed  for  that  purpose :  see  Andrewe  y.  Salt,  8  Ch.  622 ; 
Be  Newbery,  1  Eq.  431 ;  1  Ch.  263 ;  SmUh  y.  Bate,  2  Dick.  631 ;  Ingham  y. 
Bickerdike,  6  Madd.  275;  Be  Clarke,  21  Ch.  D.  817.  And  inf.  Sect.  lY., 
•*  Ctjstody  OF  Infant." 

The  father  may  authorize  tiie  suryiyor  of  the  testamentary  guardians 
whom  he  has  appointed  to  nominate  another  in  the  place  of  the  one  who  has 
died :  Be  Pamell,  L.  E.  2  P.  &  M.  379. 

Effect  wiU  be  giyen  to  the  recommendation  of  a  father,  who  has,  by  will, 
appointed  a  guardian,  t^t  his  children  should  be  placed  under  the  care  ol 
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two  oflter  persons,  sabject  to  the  guardian's  general  superintendenoe  and 
eontnd  :  KnaU  t.  CWfee,  2  Ph.  192 ;  HaHUy  v.  Smith,  10  W.  E.  760,  763. 

llie  nomination  by  a  testator  of  a  *' guardian  of  the  estate  of  my  son 
during  his  minority/'  does  not  give  the  person  so  appointed  the  powers  of  a 
toBianientaiy  g^oaiaian  so  as  to  displace  the  mother  from  the  care  and  custody 
of  the  infant :  Re  Norhvery,  I.  B.  9  Eq.  134. 

The  appointment  by  the  father  of  a  testamentary  guardian  does  not  affect 
&e  right  of  the  Court  to  api>oint  a  receiver  of  the  inmnt's  estate :  Gardner  v. 
Bfane,\  Ha.  381 ;  nor  does  it  affect  the  rights  of  tiie  mother  under  the  Act 
next  cited. 

OrABDIAireHIP  OP  IKFAITTS  ACT,  1886. 

By  this  Act  (49  &  50  V.  c.  27),  Beet.  2,  on  the  death  of  the  father  of  an 
infant  (or,  in  case  the  father  has  died  prior  to  the  passing  of  the  Act,  then 
from  and  after  the  passing  of  the  Act,  25th  June,  1886),  **  the  mother,  if 
soTTivuig^  shall  be  the  guardian  of  such  infant,  either  alone,  when  no 
guardian  has  been  appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  f atner.  When  no  guardian  has  been  appointed  by  the 
fa&er,  or  if  the  guardian  or  guardians  appointed  by  the  father  is,  or  are, 
dead,  or^  refuses  or  refuse  to  act,  the  Court  may,  if  it  shall  think  fit,  from 
time  to  time  appoint  a  guardian  or  ^ardians  to  act  jointly  with  the  mother. 
^  The  section  does  not  affect  the  rights  of  the  &ther  as  to  the  religious  educa- 
tiim  of  his  children :  Be  Scanlan,  40  Ch.  D.  201  (where  t^e  deceased  father 
being  a  Protestant,  and  the  surviving  mother  a  Eoman  Catholic,  two  Pro- 
testanta  were  appointed  to  act  jointly  as  co-guardians  of  the  children,  who 
were  to  be  brought  up  in  the  Church  of  England). 

By  sect.  3(1),  *'  the  mother  of  any  infant  may,  by  deed  or  will,  apjmint 
any  person  or  persons  to  be  guardian  or  guardians  of  such  infant  after  the 
death  of  herself  and  the  father  of  such  infant  (if  such  infant  be  then  un- 
manied),  and,  where  guardians  are  appointed  by  both  parents,  they  shall 
act  jointly."  (2)  The  mother  may  abo,  by  deed  or  will,  provisionally 
appoint  a  person  or  persons  to  act  as  guardian  or  guardians  after  her  death 
jomtly  with  the  father,  and  the  Court,  after  her  death,  **  if  it  be  shown  to  the 
aatiafaction  of  the  Court  that  the  father  ia  for  any  reason  unfitted  to  be  the 
sole  guardian  of  his  children,"  may  confirm  the  appointment,  or  make  such 
other  order  in  respect  of  the  guardianship  as  it  tninks  right.  (3)  **  In  the 
event  of  guardians  being  imable  to  agree  upon  a  question  affecting  the 
welfare  of  an  infant,  any  of  them  may  apply  to  the  Court  for  its  direction, 
and  the  Cotirt  may  make  such  order  or  oraers,  regarding  the  matters  in 
difference,  as  it  shall  think  proper." 

Guardians  imder  the  Act  are  (by  sect.  4)  invested  with  the  powers  of 
testamentary  guardians,  under  12  Car.  II.  c.  24.  The  Court  may  make 
orders  as  to  the  custody  of  the  infant :  sect.  5  (v.  in/,  pp.  883  et  seq.'^ ;  and,  on 
being  satisfied  that  it  is  for  the  welfare  of  the  infant,  may,  in  its  discre- 
tion, remove  from  his  office  any  testamentary  guardian  or  guardian  under, 
the  Act,  and  also,  if  deemed  for  the  welfare  of  the  infant,  appoint  another 
raardian  in  the  place  of  the  guardian  so  removed :  sect.  6 ;  see  Be  Oray9,  27^ 
L.  B.  Ir.  609.  Where  a  decree  for  j udidal  separation  or  divorce  is  pronounced, 
the  Court  may  declare  the  parent,  bv  reason  of  whose  misconduct  the  decree  is 
made,  to  be  a  person  unfit  to  have  the  oustodv  of  the  children  of  the  marriage, 
and  such  parent  shall  not,  upon  the  death  of  tiie  other  parent,  be  entitied  as 
of  right  to  the  custody  or  guardianship  of  the  children.  The  Act  confers 
jurisdiction  upon  the  CTounty  Court,  subject  to  provisions  for  removal  of  pro- 
ceedings to  the  Chancery  Division  of  the  High  Court,  and  for  appeals  to  be 
heard  py  a  Judge  of  the  Chancery  Division  at  Chambers,  or  in  Court,  as  he 
shall  direct:  sects.  9,  10 ;  and  provides  for  the  making  of  rules  :  sect.  11. 

Nothing  in  the  Act  is  to  restrict  or  affect  the  jurisdiction  of  the  Hi^h 
Court,  or  any  division  thereof,  to  appoint  or  remove  guardians,  or  otherwise 
in  respect  of  infants :  sect.  13. 

Applications  under  the  Act  are  to  be  made  by  summons ;  where  there  is 
any  pending  action  or  proceeding,  by  a  summons  in  the  action  or  proceeding, 
and  in  the  matter  of  the  infant ;  and  where  there  is  no  pending  action  or 
proceeding,  by  an  originating  summons  in  the  matter  of  the  infant :  B.  S.  C.. 
Gnardiansiiip  of  Infants,  r.  2. 
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A  sammonB  under  sect.  2  of  tlie  Act  may  be  taken  out  by  any  next  friend 
of  the  infant,  and  is  to  be  served  on  the  mother;  and  a  summons  under 
sect  3  (2)  of  the  Act  may  be  taken  out  by  any  next  friend  of  the  infant,  and 
is  to  be  served  upon  the  father. 

A  summons  under  sect.  3  (3)  may  be  taken  out  by  any  guardian  of  the 
infant,  and  is  to  be  served  on  the  otner  guardian  or  guardians :  rr.  3,  4. 

Under  sect.  5,  a  summons  taken  out  by  the  mother  is  to  be  served  on  the 
father,  or,  if  he  be  dead,  upon  the  guardian  or  guardians ;  and  a  sununons 
taken  out  by  the  father  is  to  be  served  on  the  mother,  or,  if  she  be  dead, 
upon  the  guardian  or  guardians,  other  than  the  father;  and  a  sununons 
taken  out  by  any  guardian  of  an  infant,  other  than  a  parent,  is  to  be  served 
on  the  other  guardian  or  guardians,  if  any,  other  than  a  surviving^  parent, 
and  also  ui)on  the  surviving  parent :  r.  5. 

A  summons  under  sect.  6  may  be  taken  out  by  any  next  friend  of  the 
infant,  and  is  to  be  served  upon  his  guardian  or  guardians :  r.  6. 

The  Court  may  direct  that  any  persons,  other  than  those  mentioned  in 
the  rules,  be  served :  r.  9. 

The  evidence  to  be  adduced  upon  any  application  for  the  appointment  of 
a  guardian  is  to  show  :  (a)  the  age  of  the  infant ;  (b)  the  nature  and  amount 
of  the  infant's  fortune  and  income ;  (c)  what  relations  the  infant  has :  r.  10. 

The  Court  has  power  to  remove  a  guardian  appointed  by  the  mother  under 
sect.  3,  if  satisfied  that  it  is  for  the  welfare  of  the  inmnts  so  to  do :  Be 
McOrath,  (1892)  2  Ch.  496. 

The  appointment  by  the  mother  under  sect.  3,  sub-sect.  2,  should  be  in 
form  an  appointment  of  guardians  to  act  "jointly  with  the  father,"  and  the 
order  of  the  Court  after  her  death  confirming  the  appointment  should  be 
made  in  that  form,  and  upon  evidence  that  the  fatiier  is  '*  unfitted  to  be  the 
sole  guardian";  but  a  testamentary  appointment  by  the  mother,  though 
wrong  in  form,  will  be  acted  upon  by  the  Court,  if  intended  to  be  made  under 
the  statutory  power:  Be  (?.,  (1892)  1  Ch.  292;  Form  7,  inf.  p.  880. 

The  genial  jurisdiction  of  the  Court,  and  its  power,  in  a  proper  case,  to 
displace  the  father  altogether,  is  not  affected  by  the  Act :  5.  C. 


(n.)  0BDBB8  BELATDTO  TO  ICAHrTEVAKGE  AlO)  EDUOATIOK. 

1,  Order  for  Increase  of  Maintenance. 
Let  the  sam  of  £ —  a  year  be  allowed,  in  addition  to  the  sum  of  £ — 
a  year,  allowed  by  the  order  dated  &€.,  making  together  the  sum  of 
£ —  a  year,  for  the  maintenance  and  education  of  A.,  the  in&nt,  such 
increased  allowance  to  commence  as  from  &o.,  and  be  paid  out  of  the 
income  of  the  trust  estate  in  the  said  order  dated  &o,,  mentioned  to 
n.,  the  father  of  the  said  infant,  during  his  minority,  or  until  further 
atiet.—Bs  W.  H.  Hora,  an  Infant,  M.  E.  at  Chambers,  18  Feb.  1873, 
A.  407. 

If  the  increase  is  to  be  paid  out  of  dividends  on  securities  in  Court,  or  by 
the  receiver,  see  Form  3,  9up,  p.  838. 

For  order  for  sale  of  so  much  of  the  fund  in  Court  as  would  raise  £ — ; 
being  £31  for  maintenance  of  the  infant  from  —  to  — ;  £—  the  amount  of  a 
doctor's  bill  for  the  infant  and  of  his  expenses  to  the  sea-side ;  and  £ —  as 
the  costs  of  the  application  and  payment  to  the  guardian,  he  undertaking  to 
apply  the  said  sum  of  £31  for  tiie  maintenance  and  dothing  of  the  infant 
from  a  past  date,  see  Be  Hay,  an  Infant,  Y.-C.  B.  at  Chambers,  10  Feb.  1873, 
A.  206. 

For  allowance  of  £35  for  the  purchase  of  a  pianoforte  for  the  infant,  and 
direction  for  the  trustees  to  raise  l^e  amount  fy  sale  of  consols  standing  in 
their  names,  and  to  lay  out  the  money  in  the  purchase ;  allowance  of  £30 
(including  the  sum  of  £15  already  paid  for  the  maintenance  and  education 
of  the  infant  for  the  time  j^ast),  and  allowance  of  a  sum,  not  exceeding  £40 
per  annum,  for  future  maintenance  during  minority ;  such  last-mentioned 
allowance  to  be  paid  to  B.  B.,  the  father  of  the  infant,  by  half-yearly  pay- 
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menis,  to  be  paid  and  retained  ont  of  surpliis  inoome,  see  Be  Bendrty,  an 
Jnjani,  V.-C.  W.  at  Chambers,  11  March,  1873,  A.  714. 

For  inquiry,  on  petition  of  next  of  kin,  whether  a  person  of  nnsonnd  mind 
not  so  found  has  oeen  properly  maintained,  and  whether  any  and  what  fur- 
tiier  provision  ought  to  be  made  for  her  maintenance  and  comfort,  see  Madden 
T.  BaxUr,  M.  B.,  21  l>ec.  1859,  B.  469. 


2.  Advance /or  Mainienaneey  out  o/Iticome  of  Cofitingent  SharCj 
secured  by  Policy. 

**  As3>  the  Judge  being  of  opinion  that  it  is  fit  and  proper,  and  for 
the  benefit  of  the  infant  £.,  that  the  snm  of  £225  should  be  allowed 
for  her  past  maintenance  and  education  from  &c.  to  &c.,  and  that  the 
annual  sum  of  £150  should  be  allowed  for  her  future  maintenance  &c. ; 
And  it  appearing  that  the  only  fortune  of  the  said  infant  £.  consists  of 
the  ahare  of  and  in  the  real  and  residuary  personal  estate  of  the 
testatrix  X.  to  which  the  said  infant  is  presumptiyely  entitled,  and  will 
become  absolutely  entitled  under  the  said  will  on  her  attaining  the  age 
of  twenty-one  years  or  being  married,  and  that  the  income  arising  and 
to  arise  from  such  share  is  not  in  the  meantime  applicable  for  the 
maintenance  and  education  of  the  said  infant ;  and  it  having  been  pro- 
posed and  submitted  to  the  Judge  by  or  on  behalf  of  the  said  A.,  the 
father  of  the  said  infant,  that  &c.,  and  the  Judge  having  approved  of 
the  said  proposal,  and  it  appearing  that  the  poUcy  of  assurance  herein- 
after mentioned  has  been  effected  with  the  M.  Society  in  the  names  of 
N.  and  J.,  No.  — ^  dated  &c.,  for  the  sum  of  £4,000  on  the  life  of  the 
said  infant  E.,  Let  the  said  policy  of  assurance  be  deposited  in  the 
Ceptral  Office ;  And  Let  the  same  be  held  as  a  security  for  the  purpose 
of  recouping  and  repaying  to  the  estate  of  the  testatrix  any  loss  in 
the  event  of  the  death  of  the  said  E.  without  having  attained  the 
age  of  twoity-one  years  or  marrying,  the  amounts  which  shall  have 
been  paid  or  advanced  out  of  the  share  of  the  annual  income  of 
the  real  and  residuary  personal  estate  of  the  testatrix  to  which  the 
said  infant  is  so  presumptively  entitled,  for  the  maintenance  and  edu- 
cation of  the  said  infant,  and  for  procuring  and  keeping  on  foot  the 
said  policy,  and  for  the  costs  of  obtaining  this  order,  and  also  such  an 
amount  or  sum  of  money  as  will  be  equivalent  to  the  amounts  of  money 
or  funds  and  securities  which  would  have  arisen  from  such  part  of  the 
said  A^wT^iift^l  income  as  shall  be  so  paid  and  applied,  in  case  the  same 
instead  of  having  been  so  paid  and  applied  had  been  accumulated  at 
compound  interest  by  the  investment  thereof,  and  all  the  resulting 
income  thereof  in  manner  directed  by  the  said  will ;  And  Let  notice  of 
such  deposit  and  of  the  purpose  for  which  the  said  policy  has  been  so 
effected  and  deposited  be  given  to  the  said  M.  Society ;  And  Let,  upon 
such  deposit  being  made  and  such  notice  being  given,  the  sum  of  £225 
be  allowed  for  the  maintenance  and  education  of  the  said  infant  from 
ftc.  to  Ac,  and  be  paid  by  the  said  N.  and  J.  as  such  trustees  as  afore- 
said to  the  said  A.,  the  father  of  the  said  infant,  out  of  the  share  of 
the  annual  income  which  has  arisen  from  the  said  real  and  residuary 
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personal  estate  to  which  the  said  infant  is  presumptively  entifled  xedAbw 
the  said  will  on  her  attaining  her  age  of  twenty-one  years  or  on  xnax^ 
riage." — Allow  the  annual  sum  of  £160  for  future  maintenance  to  be 
paid  in  the  same  manner. — Trustees  to  pay  the  costs  and  policy  pre- 
mium out  of  the  same  funds. — Future  premiums  to  be  paid  out  of 
dividends  on  the  fund  in  Court  to  the  actuary  or  other  principal  officer 
for  the  time  being  of  the  London  branch  office  of  the  M.  Society,  to  be 
verified  by  affidavit ;  such  payments  to  be  considered  as  payments  out 
of  the  share  of  the  annual  income  which  shall  arise  from  the  said  real 
and  residuary  personal  estate  to  which  the  said  infant   is  so  pre- 
sumptively entitled  as  aforesaid. — [Add  Payment  Schedule,  adapted 
from  Form  18.]— See  Re  ArhuckU,  V.-C.  K..  30  May,  1866,  A.  1233; 
S.  C,  14  W.  R.  535,  followed  in  Re  Bruce,  Kay,  J.,  30  W.  E.  922. 
For  another  form,  see  Re  Carr^  Walton  v.  Cheetham,  Kay,  J.,  25  June, 
1888,  A.  2065.     See  also  De  Witte  v.  Paling  14  Eq.  251 ;  KettleweU  v. 
jr.,  Ohitty,  J.,  at  Chambers,  18  March,  1889,  A.  1452. 

3.  Maintenance  charged  on  In/anfs  Real  Estate. 

Let  the  Defts  [the  exors  and  trustees']  out  of  any  funds  in  their  hands 
pay  to  the  Deft  T.  on  her  separate  receipt  the  sum  of  £ —  for  the  past 
maintenance  of  the  Pit  up  to  &c.,  and  the  yearly  sum  of  £ —  for  his 
future  maintenance  from  the  last-mentioned  day ;  and  if  such  funds 
shall  be  insufficient,  Declare  that  what  the  Defts  \_the  exors  and  trus- 
tees]  or  either  of  them  shall  have  paid  or  shall  pay  in  respect  of  such 
past  or  future  maintenance  ought  to  be  a  charge  upon  the  estate  and 
interest  of  the  Pit  in  the  real  and  personal  estate  of  the  testator  gi^en 
and  devised  to  him  by  the  testator's  will. — Fentiman  v.  -P.,  V.-C.  E., 
1841,  A.  1676;  S,  C,  13  Sim.  172.  See  also  Re  Allen,  1849,  A.  760; 
8  Ch.  417,  n. ;  Re  Howarth,  8  Ch.  416 ;  but  see  inf.  p.  855. 


4.  Accumulation  of  Income  of  particular  Property  applied  for  Main- 
ienance-r-Infant  being,  entitled  to  more  Funds  than  one. 

The  application  of  the  Pits,  which  upon  hearing  &c.,  in  Chambers, 
was  adjourned  &o.,  and  upon  hearing  coimsel  for  the  Pit  and  Defts, 
Declare  that  upon  the  true  constmotion  of  the  will  of  X.,  and  in  the 
events  which  have  happened,  the  Deft  A.  B.  is  absolutely  entitled 
to  the  whole  of  the  accumulations  which  have  arisen  during  her 
minority  from  one  moiety  of  a  certain  legacy  of  £ — ,  and  of  a  freehold 
house  called  &c.,  and  from  the  share  of  the  residuary  estate  of  the 
testator  settled  upon  the  said  A.  B.  and  her  children  (if  any) ;  And  litis 
Court  being  of  opinion  that  it  is  for  the  benefit  of  the  infant  Deft 
C.  D.,  that  as  between  the  income  of  her  moiety  of  the  said  legacy  of 
£ —  and  the  said  house,  and  the  income  of  the  share  of  the  residuary 
estate  of  the  testator  settled  upon  the  said  C.  D.  and  her  children  (if 
any),  the  income  of  the  moiety  of  the  said  legacy  and  house  should  be 
primarily  applied  for  her  maintenance,  Let  her  maintenance  be  piror 
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Tided  far  aoooidmglj  by  the  Pits,  as  sncli  trustees,  at  their  discretion. 
— ^Tax  ooota  of  Flte  and  Defts  as  between  sob  and  client. — ^Let  such 
eoBte  be  reiiained  and  paid  by  the  said  trustees,  as  to  the  costs  of  the 
Plta^nd  ihB  Sett  K  F.,  out  of  the  residuary  estate  of  the  testator,  and 
as  to  iha  costs  of  the  Detts  A.  B.  and  G.  D.  out  of  the  accumulations 
of  imMwue  of  their  respeotive  moieties  in  the  said  legacy  and  house. — 
Re  Wells,  Wdk  v.  W.,  North,  J.,  7  Dec.  1889,  B.  1680 ;  8.  C,  48  OL 
I>-  281.  See  also  Lucas  v.  King,  11  W.  E.  818 ;  Martin  v.  M.,  1  Eq. 
369 ;  Simpson,  320. 


5.  Iftfaid  hatmg  came  of  Age,  Ouardian  of  Estate  to  pose  his 
Accounts  and  pay  over  Balances, 

TTfos  the  application  of  D.,  late  an  infant,  but  now  of  full  age  &c., 
liGt  the  fund  in  Court  to  the  credit  of  &c.  be  dealt  with  as  directed  in 
the  schedule  hereto ;  And  Let  M.  8.  [jguardian']  forthwith  leave  in  the 
Chambers  of  the  Judge  his  first  and  final  account  as  such  guardian, 
and,  within  such  time  as  shall  be  fixed  by  the  chief  clerk  for  the 
aUowanoe  of  such  account,  pay  the  balance  which  shall  be  certified  to 
be  due  from  him  to  the  said  D. ;  And  Let  the  said  M.  S.,  on  or  before 
Ac.,  transfer  and  pay  to  the  said  D.  the  several  funds  belonging  to  the 
said  D.  arising  from  the  estate  of  the  late  B.,  deceased,  the  grandfather 
of  the  said  D.,  and  of  I.  B.,  deceased,  the  aunt  of  the  said  D.,  and  any 
dividends  accrued  or  to  accrue  thereon,  the  amount  to  be  verified  by 
affidavit ;  And  Let,  upon  his  passing  his  account  and  transferring  and 
paying  over  such  balance  and  funds  as  aforesaid,  the  recognizance 
dated  Ac.  entered  into  by  the  said  M.  S.  be  vacated;  And  Let  the  costs 
of  the  said  M.  S.  of  preparing  and  passing  his  account  as  such  guar- 
dian be  aUowed  him  as  a  disbursement  in  such  account. — [Add  Payment 
Schedule,  Form  No.  35.] — See  Re  Davis,  Basire  v.  Passingham,  V.-O.  H. 
at  Chambers,  15  June,  1876,  A.  1673. 


6.  Infant  placed  as  a  Pupil,  or  at  School. 

Let  the  Pit  H.  be  allowed  to  enter  and  remain  as  a  pupil  in  the 
offices  of  Messrs.  C,  accountants,  of  &c.,  until  the  expiration  of  one 
year  from  &c.,  or  imtil  arrangements  be  made  for  his  entering  a  suit- 
able mercantile  house ;  And  Let  the  name  of  the  Pit  A  be  entered  at 
the  house  of  T.,  one  of  the  house  masters  at  M —  college,  as  an  in- 
tended hoaxier.—Soden  v.  S.,  Y.-C.  H.  at  Chambers,  28  April,  1876, 
B.  903. 

For  ctdars  under  the  old  practice  directing  a  schenu^  for  the  education  and 
liRDging  up  of  in^Tifai  aoooiding  to  the  meaning  and  intention  of  the  tes- 
tator as  ffiroressed  in  his  will,  regard  being  had  to  their  rank  and  expecta- 
tions in  life,  and  to  sJl  the  circmnstances  of  the  case,  see  KruM  v.  Cottee, 
1W5,  A.  648;  8.  <7.,  2  Ph.  192 ;  CoUton  v.  Morris,  1818,  A.  1444 ;  KnigMley 
r«  Leigh^  1832,  A  2383;  and  see  Simpson,  Infants,  267  ef  «eg[. 
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7.  Infant  to  be  Articled  or  Apprenticed. 

Lbt  a.,  the  infant,  be  placed  out  as  an  aitided  derk  [or  appientioe^ 
with  B.,  of  &c.,  for  the  term  of  —  years,  for  the  purpose  of  being;'  in- 
struoted  in  the  profession  [or  trade,  or  business,  or  art]  of  &c. ;  Jind 
Let  £ —  be  allowed  as  a  proper  premium  to  be  paid  to  the  said.  H. 
on  that  occasion ;  [1/  soy  and  £ —  for  the  necessary  outfit  of  the  said 
infant] ;  And  the  Judge  having  approved  of  the  articles  of  derksliip 
[or  indenture  of  apprenticeship]  marked  A,  intended  to  be  made  be- 
tween &c.,  of  &c.,  as  proper  artides  of  clerkship  [or  a  proper  indenture^ 
to  be  executed  for  the  purpose  aforesaid,  as  appears  by  the  memo- 
randum of  approval  signed  by  the  chief  derk  in  the  margin  of  the 
engrossment  thereof ;  Let,  upon  the  execution  of  such  artides  [or  in- 
denture] by  such  parties  thereto  as  the  Judge  shall  direct,  D.  and  £., 
the  trustees  of  the  will  of  &c.  [or  the  receiver  appointed  in  this  action], 
out  of  the  rents  and  profits  of  the  estates  of  the  said  infant,  pay  the 
said  simi  of  £ —  to  the  said  B.  for  such  premiimi  as  aforesaid ;  If  so, 
and  the  said  sum  of  £ —  to  0.,  the  guardian  of  the  said  infant,  for 
such  outfit,  the  said  0.,  by  his  soUcitor,  undertaking  to  apply  the 
same  accordingly ;  and  £ —  for  the  costs  of  the  said  infant  of  this 
application;  If  so,  and  retain  the  sum  of  £ —  for  their  own  costs  in 
respect  thereof ;  Or,  if  out  of  fund  in  Court ;  And  Let,  upon  the  exe- 
cution of  such  artides  or  indenture  by  such  parties  thereto  as  the 
Judge  shall  direct,  being  certified,  or  by  X.,  Y.,  and  Z.  [naming  them\, 
such  execution  to  be  verified  by  affidavit,  the  fund  in  Court  be  dealt 
with  as  directed  in  the  schedule  hereto. — [Add  Payment  Schedule,  Form 
No.  59.] 

For  such  order  for  payment  by  trustees,  see  Dixmi  v.  WiVkiiwrn^  'Sf.-Q,  K., 
10  March,  1867,  A.  1097. 

For  order  to  place  infant  with  Messrs.  Ghreen,  shipowners,  and  allowances, 
see  Rt  CroTner,  V.-C.  K.  in  Chambers,  6  June,  1860,  B.  1091. 

For  order  for  cancelling  the  indentures  with  the  master's  consent,  the 
infant  having  become  imbecile,  see  Hughei  v.  H,,  M.  B.,  30  Jan.  1862,  A.  380. 


8.  Determining  Apprenticeship  of  Infant  in  consequence  of  Bankruptcy 
of  Master  y  and  for  return  of  part  of  Premium. 

Upon  the  application  of  D.,  the  mother  of  the  infant  Pits,  &c.,  Let 
the  applicant  be  at  liberty,  pursuant  to  sect.  33  of  the  Bankruptcy  Act, 
1869  [now  sect.  41  of  the  Bankruptcy  Act,  1883],  to  determine  the 
indenture  of  apprenticeship  between  the  applicant  and  the  infant 
and  G.,  dated  &o.,  in  consequence  of  the  bankruptcy  of  the  said  G. ; 
And  Let  the  applicant  be  at  liberty  to  apply  to  the  trustee,  D.,  under 
such  bankruptcy,  to  pay  to  the  applicant  out  of  the  bankrupt's  estate 
as  a  preferential  claim,  such  a  sum  (part  of  the  premium  of  £ —  paid 
to  the  said  bankrupt)  for  the  use  of  the  said  infant  as  he  is  entitled  to 
claim,  regard  being  had  to  the  amount  of  the  premium  paid,  and  the 
time  which  the  said  infant  has  served  with  the  said  bankrupt,  and  the 
other  circumstances  of  the  case,  with  liberty  to  the  said  trustee  to^ 
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10001  ve  a  sufficient  part  of  the  bankrapt's  estate  available  tor  that 
poipose  to  satisfy  sach  daim. — Re  Dent,  D,  y.  Harden,  Kaj,  J.,  at 
Ghambers,  5  August,  1882,  A.  3877. 


NOTES. 

MAnrrBETAirQB — ^fathbb's  abilitt. 

Applicatioiis  as  to  the  guardianship  and  maintenance  or  adyanoement  of 
infants  are  to  be  made  in  Qiambers :  O.  ly.  2  (12). 

The  C6arb  has  no  jnrisdiotion  on  a  summons  for  maintenance,  intituled 
only  in  the  matter  of  the  infant,  to  order  trustees  to  pay  a  certain  sum  out  of 
income  for  maintenance ;  either  an  action  or  originatmg  summons  is  necessary 
to  me  the  Court  adverse  jurisdiction :  Be  Lo/thouee,  29  Ch.  Div.  921. 

An  inquiiv  'was  formerly  directed  whether  the  father  was  of  ability  to 
maintain  and  educate  the  infant  in  a  manner  suitable  to  his  fortune,  and  if 
not,  as  to  the  amount  of  maintenance,  and  out  of  what  fund  the  same  ought 
to  be  paid,  and  whether  to  the  father  or  to  what  other  person :  see  Kekewick 
V.  Lang8i4m^  11  Bim.  291 ;  but  the  application  is  now  made  in  Chambers 
without  any  preliminary  inquiry. 

As  a  general  rule  maintenance  will  not  be  given  out  of  the  in&nts'  pro- 
perty during  the  father's  life  if  he  is  able  to  maiutain  them :  Jackeon  v.  J. ; 
Fawkner  T.  WaUs,  1  Atk.  616,  408;  BuUer  v.  B.;  DarUy  v.  Z).,  3  Atk.  60, 
399 ;  their  maintenance  being  in  law  due  from  him  :  Andrews  v.  Partington, 
2  Cox,  223 ;  even  though  the  gift  contains  a  provision  for  maintenance : 
Htighee  ▼.  if.,  1  Bro.  0.  0.  387 ;  Luekn&w  v.  Broum,  12  Jur.  1017 ; 

—  unless  there  is  an  express  gift  to  the  father  for  that  puipose :  Hughes  v« 
H.,  tup.;  Hawkins  v.  WaJUs,  7  Sim.  199;  Leach  v.  X.,  13  Sim.  304; 

—  or  a  trust  for  the  maintenance  of  the  children  (as  distinguished  from  a 
mere  power :  see  Newton  v.  Curzon,  16  L.  T.  N.S.  696)  contained  in  an  ante- 
nuptial marnase  settlement,  and  therefore  based  upon  contract ;  in  which 
case  the  father  has  been  considered  as  a  purchaser  of  so  much  of  the  fund  as 
would  be  properly  applicable  for  maintenance,  and  entitled  to  an  allowance 
for  past  inA  future  maintenance  without  reference  to  his  ability,  and  a  dis- 
tinction has  been  drawn  between  such  a  case  and  that  of  a  purely  voluntary 
settlement:  Mtmdy  v.  E.  Howe,  4  Bro.  C.  C.  223;  Be  Kerrison's  TrusU,  12 
£q.  422 ;  Bansome  v.  Burgess,  3  Eq.  773 ;  Thompson  v.  Griffin,  Cr.  &  Ph. 
317 ;  but  the  niinciple  of  Mundy  v.  Earl  Howe,  sup.,  and  the  cases  founded 
ou  it,  is  not  to  be  extended,  and  must  {semhle)  be  limited  to  cases  where  there 
is  a  trust  to  apply  the  whole  or  part  of  the  income  for  maintenance,  rendering 
it  obligatory  on  tiie  trustees  to  make  sudi  application,  and  not  extended  to 
cases  where  the  words  of  the  trust  import  discretion,  e.  g,,  where  the  trust  is 
to  apply  the  whole  or  part  of  the  income  '*  in  or  towards"  the  maintenance : 
Wihon  V.  Turner,  22  Oh.  Div.  621,  not  following  Bansome  v.  Burgess,  sup., 
and  tending  to  show  that  the  question  must  depend  rather  on  the  wording  of 
the  trust  £an  on  the  character  of  the  instrument.  In  Wilson  v.  Turner, 
the  trustees  having,  without  exercising  any  discretion,  paid  the  whole 
income  to  the  father,  it  was  held  that  tne  father's  estate  must  account  for 
the  income  received  by  him ;  and  see  Hoete  v.  Pratt,  3  Ves.  730;  Brophyv. 
Bellamy,  8  Ch.  798,  where  ihe  Covat  declined  to  control  the  discretion  of 
trustees  under  a  will  to  apply  the  income  of  infants*  shares  towards  their 
maintenance  irrespectively  of  the  ability  of  the  father  to  maintain  them. 

n  the  father  is  not  of  ability,  maintenance  will  be  allowed,  though  there 
be  no  express  provision  in  the  gift  for  that  purpose:  ErrcU  v.  Barlow,  14 
Ves.  202 ;  Cavendish  v.  Mercer,  FendaU  v.  Nash,  6  Ves.  196,  n.,  7,  n. 

—  and  idl  the  dividends  were  paid  to  him  without  inquiry  where  he  was 
in  very  poor  ciroumstances :  Payne  v.  Low,  1  Buss.  &  M.  223. 

In  ulowing  maintenance  where  the  father  is  not  of  sufficient  ability  or  is 
dead,  the  Court  has  refused  to  take  into  consideration  the  mother's  ability 
to  TnaiTifatiii  them,  even  where  she  hadsepcu^ate  estate :  BillingsUyv.  Critchett, 
1  Bro.  C.  C.  268 ;  Haley  v.  Bannister,  4  Mad.  276 ;  Lanoy  v.  Ds,  Athol,  2 
Atk.  447;  J^.  L.  Pelire,  7  Ves.  403 ;  Bomflas  v.  Andfrews,  12  Beav.  310. 

It  is  provided,  however,  by  the  Maxiied  Women's  Property  Act,  1882,  b.21. 
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iQitft  a  mamedwoinanliAYingBmMnte  property  flih^  all  mt 

liability  for  the  maintenanoe  of  ner  children  and  j^;randchil£^en,  as  the  Hus- 
band is  now  by  law  sabject  to,  provided  that  nothing  in  the  Act  Ib  to  relieve 
the  huaband  from  his  liability. 

The  father's  ability  is  to  be  estimated  not  merely  with  regard  to  his  cxwn 
circumstances,  but  to  the  state  of  his  family,  the  in&nt*s  expectations,  axid 
the  necessity  of  an  education  suitable  to  such  enectations:  see  BuekwortA  ▼. 
B.,  1  Cox,  80 ;  and  in  many  cases  maintenance  has  been  allowed  even  wHera 
the  father  had  ample  means :  see  Jervaise y.  Silk,.Q.  Coop.  52 ;  Haley  y.  Bawi^ 
ni4ier,  4  Madd.  275 ;  Exp.  WiUtams,  2  Coll.  740;  Simpson,  296. 

The  sum  allowed  for  the  maintenanoe  of  a  female  mfant  to  the  mother  or 
other  person  who  has  undertaken  the  charge  will  be  measured  not  by  the 
actual  cost  of  the  infant's  maintenance,  but  by  the  enenses  of  the  establiah- 
ment  which  has  been  kept  up  for  her  benefit :  see  Brown  y.  SmUh^  10  Oh* 
Div.  377. 

And  the  rule  is  that  a  Hberal  allowance  for  the  maintenance  of  an  infant 
will  be  directed,  having  regard  to  the  circumstances  of  his  family,  aqpecialiy 
the  bringing  up  of  his  brothers  and  sisters  in  such  situations  as  to  reflect 
credit  upon  him :  see  Wellesley  y.  /).  Beaufort,  2  Buss.  28 ;  Hodrvey  y.  E,,  2 
P.  Wms.  21 ;  Lafwy  y.  D$.  Athol,  2  Atk.  447 ;  Petre  y.  P.,  3  Atk.  511  ; 
Tweddell  y.  T.,  T.  &  B,  13. 

On  the  consent  of  a  first  tenant  in  tail  of  personal  property,  an  allowance 
was  granted  for  in&nts  entitled  successiyely  as  teiMntB  for  life  after  the 
death  of  their  father,  who  was  also  preyioualy  entitled  for  life :  Be  AUat^ 
Eavelock  y.  S.,  17  Ch.  D.  807;  and  see  /2e  QMin$,  C,  y.  a,  32  Ch.  D.  229; 
but  where  there  was  a  trust  to  accumulate  the  income  for  twenty-one  ^ears, 
the  Court  refused  to  continue  maintenanoe  out  of  the  estate  after  the  infamt 
came  of  age,  before  the  expiration  of  the  twenty-one  years :  Be  Alford^  Hunt 
y.  Parry,  32  Ch.  D.  383. 

And  m  Allen  y.  Coeter,  1  Beay.  202,  the  infant's  maintenance  was  increased 
on  account  of  the  parents'  indigency. 

And  out  of  an  allovanoe  for  the  maintenance  and  education  of  an  infant 
entitled  to  large  property,  the  residue,  after  proyiding  the  amount  certified  to 
be  necessary  for  that  purpose,  has  been  oraered  to  be  paid  to  the  motiier : 
Hey$ham  r.  JET.,  1  Cox,  179. 

This  principle  has  been  extended  to  the  case  of  an  illegitimate  brother  of 
the  infant,  bom  of  the  same  parents,  but  left  unproyided  for :  Bradehaw  y. 
B.,  IJ.  &  W.  647. 


FAST  MAnrTBirAKOB. 

Formerly,  eyen  though  the  father  was  not  of  ability,  maintenance  could 
not  be  allowed  to  him  for  the  time  past:  Hughes  y.  If.,  1  Bro.  C.  C.  387 ; 
Hill  r.  Chapman,  2  Bro.  C.  C.  231 ;  Andrews  y.  PaHin^ton,  3  Bro.  C.  0.  60. 

But  it  may  now  be  allowed  to  a  parent,  if  not  of  ability,  for  time  past  as 
well  as  to  come :  Beeves  y.  Brymer,  Sherwood  y.  Smith,  6  Yes.  425,  454 ; 
Be  Hodges,  Davey  y.  Ward,  7  Ch.  D.  754 ;  especially  where  the  father  has  in- 
curred debts  and  sold  property  for  the  purpose  <rf  maintaining  his  child:  Par* 
sons  y.  Peters,  11  Jur.  N.S.  150. 

A  release  by  an  infant  with  full  knowledge,  after  coming  of  age,  to  the 
trustees  who  nad,  notwithstanding  a  trust  for  accumulation,  allowed  the 
father,  on  the  ^und  of  his  want  of  means,  to  apply  the  diyidends  of  her 
share  for  her  maintenance,  was  held  to  haye  discharged  the  trustees  from  all 
liability  in  respect  of  her  share :  Aveline  y.  Melhuish,  2  D.  J.  &  S.  288. 

A  mother  oi  an  orphan  child  has,  after  its  death,  been  allowed  sums  ex- 
pended for  past  maintenance :  Bruin  y.  Knott,  1  Ph.  572 ;  12  Sim.  459 ;  and 
see  Brown  y.  Smith,  10  Ch.  Diy.  377. 

But  adyances  to  an  infant  by  his  mother,  without  eyidenoe  of  any  intention 
to  claim  repayment,  were  held  not  to  constitute  a  debt  due  to  her  out  of  his 
estate:  Be  Cottrdl,  12  £q.  566. 


FEBSOK  OF  XTNSOTTND  UXND* 

The  jurisdiction  of  the  Chancery  Diyision  to  giye  directions  as  to  the 
maintenanoe  of  a  person  of  unsound  mind  is  not  confined  to  applying 
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inoome,  bat  extends  to  capital:  Be  Tua^tWiU  Tru9U,Z2  0h.'DiY.^;hxitiB 
not  exerasable  unleas  tiiAre  is  either  money  belonging  to  him  in  Gouzt,  or 
the  Court  has  control  over  his  property,  by  reason  of  uiffte  being  an  action, 
or  some  other  proceeding  pendmg  relating  to  the  property :  Be  OrimmeU'$ 
Trusts,  56  L.  J.  Ch.  419 ;  Be  Macfarlane,  2  J.  &  H.  673 ;  Be  Burke  ;  Be  Tayler, 
2  D.  F.  &  J.  124.  125. 

Where  the  px«]perty  of  a  person  of  unsonnd  mind  not  so  found  is  small 
(thom^  exceeding  the  limit  nxed  by  the  Lunacy  Begulation  Act,  1862,  s.  12, 
—£1,000  in  yalue,  or  £50  per  ann.— increased  to  £2,000  and  £100  by  the 
Lunacy  Act,  1890,  s.  116),  and  there  ia  no  intention  to  take  proceedings  in 
lunacy,  the  Chancery  Diviaion  of  the  High  Court  may  give  directions  as  to 
the  maintenance  of  such  person :  Vane  v.  V,,  2  Ch.  D.  124 ;  Whiib^*9  TrtuU, 
W.  N.  (77)  208 ;  but  it  has  no  jurisdiction  to  appoint  a  guardian  of  his 
person:  Be  Bligh,  12  Ch.  Diy.  364  (correcting  Vane  v.  F.,  2  Ch.  D.  124); 
and  see  Brandon's  Trusts,  13  Ch.  D.  773. 

Where  the  fund  was  of  small  amount,  the  Court  directed  that  the  whole 
income  should  be  paid  to  the  wife  of  the  non  compos  for  his  maintenance :  Be 
Silva's  TrusU,  36  W.  R.  366 ;  W.  N.  (88)  3. 

As  to  the  right  of  the  Master  in  Lunacy  in  New  South  Wales  in  respect  of 
a  fund  in  Court  belonging  to  a  person  of  unsound  mind,  not  so  found, 
resident  in  the  colony,  and  that  the  Court  in  such  a  case  would  be  justified 
in  paying  to  the  colonial  Masfcer  in  Lunacy  sums  which  the  competent 
colonial  authority  decided  to  be  necessary  for  the  maintenance  or  benefit  of 
the  non  compos,  see  Be  Barlow's  WUl,  36  Uh.  Div.  287. 


MODE  OF  RAISINa  MONEY  FOE  MADfTENAirOB. 

Li  order  to  provide  maintenance  for  in&nts  who  are  only  entitled  con- 
tingently upon  attaining  twenty-one,  where  there  is  nothing  in  the  instru- 
ment to  warrant  maintenance,  tne  course  has  been  taken  of  effecting  a  policy 
of  insurance,  so  as,  in  the  event  of  the  infant  dyin^  under  twen^-one,  to 
recoup  the  amount  paid  for  maintenance  and  for  the  premiums  upon  the 
policy :  see  Be  Arhuacle,  14  W.  E.  535,  sup.y  Form  2,  p.  849 ;  and  that  this  is 
tiie  nroper  form  of  order,  see  Be  Tanner,  53  L.  J.  Ch.  1108 ;  51  L.  T.  N.8.  507, 
in  whicn  case  Ka^,  J.,  refused  to  declare  that  sums  advanced  by  a  fattier  for 
the  benefit  of  his  infant  son  were  a  charge  on  property  to  which  the  son  was 
entitled  only  in  the  event  of  his  attaining  twenty-one :  and  see  Be  Bohinson, 
16  W.  B.  1106. 

The  same  course  has  been  followed  with  respect  to  the  reversionary 
interests  (some  of  which  were  contin^t  on  attaining  twenty-one)  of  infants 
expectant  on  the  life  interest  of  their  father,  who  was  unable  to  maintain 
them :  De  WiUe  v.  Palin,  14  Eq.  251. 

Where  infants  were  entitled  under  a  will  to  certain  specified  maintenance, 
and  also  to  interests  in  expectancy,  increased  maintenance  was  allowed  by 
the  Court  out  of  income  directed  to  be  accumulated,  and  the  trustees  of  th'S 
will  were  ordered  to  hold  the  interests  of  the  infants  as  security  to  recoup  any 
persons  affected  by  the  order :  Be  Col^an,  19  Ch.  D.  305. 

On  application  by  an  infant  for  maintenance,  the  expenses  of  his  past 
maintenance  and  the  costs  of  the  application  have  been  charged  without  suit 
on  the  corpus  of  his  freehold  estate :  Be  Howarth,  8  Ch.  415 ;  the  case  pro- 
ceeding on  the  ground  that  anyone  who  maintained  the  infant  could  obtain  a 
jodfment  a^ainflt  him,  which  would  charge  his  real  estate,  and  that  the  order 
made  came  substantially  to  the  same  thing ;  but  in  Be  Hamilton,  31  Ch.  Div. 
291,  tiie  Court  of  Appeal  held  that  there  was  no  jurisdiction  to  charge  main- 
tenance of  an  infant  on  his  reversionary  estate  tail,  inasmuch  as  such  an 
estate  could  not  be  taken  in  execution,  and  that  the  principle  of  Be 
Howarth  did  not  apply;  and  in  Cadmany.  C,  33  Oh.  Div.  397,  where  infants 
were  successively  entitled  as  tenants  in  taU  in  remainder,  and  the  tenant 
for  life  was  willing  to  release  her  life  interest,  it  was  held  tiiat  there  was  no 
power  to  charge  the  estate  for  maintenance  of  the  infants,  uid  it  was 
doubted  whether  the  Court  was  warranted,  in  Be  Howarih,  in  making  the 
order  which  was  there  made. 
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Notwithstanding  an  antecedent  trost  for  aocumtilation,  maintenBnce  luas 
heim.  allowed  under  special  circumstances :  He  Allan,  HavdwJc  y.  J7.,  17  Ch« 
IK  807,  followed  in  Be  Collins,  C.  y.  C,  32  Ch.  D.  229;  but  there  is  no 
^neral  jurisdiction  in  the  Oourt  to  disr^^ard  such  trust,  eyen  thou^  there 
IS  no  other  way  in  which  maintenance  can  be  proyided  for  the  person^  who, 
if  he  is  Hying  at  the  end  of  the  accumulation,  will  be  the  tenant  for  life  :  i2s 
Alford,  Bunt  v.  Farry,  32  Oh.  D.  383  (where  Re  Allan,  Havdoek  y.  E.,  waa 
dintinguished  by  Pearson,  J.);  and  see  Kemmis  y.  K,,  13  L.  B.  Ir.  372 ;  iSff 
SmeJl  Archer  v.  Prall,  54  L.  T.  N.8.  929. 

Maintenance  will  be  allowed  in  the  form  most  beneficial  to  the  infant,  und 
whare  more  than  one  fund  is  ayailable,  out  of  that  which  it  is  most  for  his 
benefit  to  haye  recourse  to:  Lwxu  y.  King,  11  W.  E.  818;  Be  Weaver ^  21 
Ch,  Diy.  615 ;  e,g,,  by  payment  of  interest  upon  a  legacy  under  his  father's 
will  contingent  upon  his  attaining  twenty-one,  rather  th!an  out  of  his  sluLre 
of  residue :  Martin  y.  if.,  1  Eq.  369 ;  or  from  a  fund  specially  proyided  for 
maintenance,  and  subject  thereto  giyen  oyer :  Simpson,  p.  320. 

And  where  trustees  had  not  exercised  their  diBcretion  as  to  the  fund  out  of 
which  the  maintenance  should  come,  the  Court  exercised  it  by  directing  that 
the  amount  paid  for  maintenance  should  be  deemed  to  haye  beenprimarily 
paid  in  tibe  way  which  was  most  for  the  benefit  of  the  infant :  Be  Wells,  Wells 
Y.  n\,  43  Oh.  D.  281. 

Id  cases  of  necessity,  especially  where  the  legacy  or  trust  fund  is  small, 
ami  the  income  insufficient,  small  portions  of  the  capital  haye  been  applied, 
and  trustees  will  be  allowed  sums  so  expended  for  the  maintenance  aod  edu- 
cation, or  for  the  adyanoement  in  life,  of  infant  children :  see  Exp.  Chambers, 
1  Hub.  &  M.  577;  Kxp.  England,  lb.  499;  NoiOey  y.  Palmer,  11  Jur.  N.S. 
9m ;  Be  Tibbs,  17  W.  K.  304 ;  Prince  y.  Hint,  26  Beay.  634  ;  Worthington  v. 
.1/Craer,  23Beay.  81. 

So  also  where  an  exor  has  adyanced  for  the  maintenance  of  children  sums 
exceeding  their  presumptiye  shares,  which  were  small,  he  has  been  allowed 
in  admon  the  balance  after  payment  of  the  costs  of  suit:  Bobison  y.  KiUey, 
30  Boay.  520. 

In  addition  to  the  sum  directed  by  a  testator  to  be  allowed  for  maintenance 
tbo  Court  has  ordered  payment  out  of  the  rents  of  the  settled  estate  of  such  a 
sum  as  will  keep  up  the  principal  mansion  as  a  residence  for  the  minor,  so  as 
to  carry  out  the  testator's  clearly-expressed  intention :  Origgs  y.  Qibsim  (2), 
14  W.  b.  538 ;  and  allowed  yanous  sums  for  re-fumiahing,  decorating,  and 
repairs  :  5.C.,  21  W.  E.  818,  inf..  Sect.  V.  (i),  Form  6. 

A  discretion  giyen  to  trustees  for  the  application  of  the  income  of  an  estate 
for  maintenance  will  not,  in  the  absence  of  a  maid  fide  exercise,  be  controlled 
by  the  Court;  Gisbome  y.  Q.,  2  App.  Ca.  300;  ^  Boper'$  Trust,  11  Ch. 
1>.  272;  Tabor  y.  Brooks,  10  Ch.  D.  273;  Be  Lo/thouse,  29  Ch.  Div. 
92  L  But  the  trustees  must  exercise  their  discretion :  Wilson  y.  Turner,  22 
Ch.  D.  521 ;  see  sup,  p.  853 ;  and  in  exercising  it  should  consider  what  is 
most  for  the  benefit  of  the  infant,  and  should  not  be  deterred  from  doin^  what 
ie  for  the  benefit  of  the  infant,  because  it  is  also  a  benefit  to  the  father, 
though,  on  the  other  hand,  they  ought  not  to  act  with  a  yiew  to  the  father's 
benefit,  apart  from  that  of  the  mfant:  S.  C. 

Guardians  and  committees  haying  an  allowance  for  maintenance  will  not 
Ik!  called  on  to  account  for  the  expenditure  if  it  appears  that  the  infants 
have  been  maintained,  educated,  and  supported  :  Hora  y.  IT.,  33  Beay.  88 ; 
JodrfllY,  J.,  14  Beay.  397  ;  Be  Evans,  Welch  y.  ChanneM,  26  Ch.  Diy.  58; 
but  where  a  e^uardian  paid  the  whole  income  to  his  co-ffuardian,  who  main- 
tained the  infants,  he  had  to  show  that  they  were  propeny  maintained :  S,  C, 

Orders  maybe  made  for  the  maintenance  of  infants  out  of  ihe  jurisdiction: 
see  StepheTis  y.  James,  1  M.  &  K.  633 ;  Wyndham  y.  L,  Ennismore,  1  Ke.  468 ; 
and  where  both  the  infant  and  the  father  resided  out  of  the  jurisdiction,  the 
order,  upon  appointment  by  the  father  of  an  attorney  to  receive  the  mainte- 
nance, was  for  payment  of  the  dividends  of  the  fund  to  sucJi  attorney  half- 
yearly,  upon  production  to  the  accountant  general  of  an  affidavit  that  ne  had 
dul^r  applied,  in  the  maintenance  and  education  of  the  infant,  all  moneys 
received  oy  him  on  that  account  up  to  the  time  of  making  such  affidayita 
respectively  I  De  Weever  y.  Bochport,  6  Beay.  391. 
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By  O.  LXY.  13,  '<  Where  the  Oourt  or  a  Judge  appoints  one  of  the  soln  of 
the  Goart  tobe  guaidian  ad  litem  of  an  inftoit  or  person  of  unsound  mind,  the 
Omrt  or  Judge  may  direct  that  the  costs  to  be  incurred  in  the  performance 
of  the  duties  of  sudi  office  shall  be  borne  and  paid  either  by  the  parties,  or 
some  one  or  more  of  the  parties,  to  the  cause  or  matter  in  which  such  appoint- 
moit  is  made,  or  out  of  any  fund  in  Court  in  which  such  infant  or  person  of 
unsound  mind  may  be  interested,  and  may  give  directions  for  the  repayment 
or  allowance  of  such  costs  as  the  justice  and  circumstances  of  the  case  may 
reouire." 

The  coats  of  an  application  for  appointment  of  a  guardian  and  allowance 
of  maintenance  will  oe  paid  out  of  tiie  infant's  mro^rty  by  a  sale,  if  neces- 
sary, or  by  allowing  them  to  the  guardian  in  his  accounts :  Simpson,  243, 
dtmg  BarUm  y.  Cook€^  5  Yes.  461,  464 ;  Eocp.  Thoma$,  Amb.  146. 


BBTUBK  OF  PBSMIUIC. 

In  the  absence  of  proved  misconduct  on  the  part  of  a  solr,  to  whom  a  ward 
of  Court  has  been  articled,  there  is  no  jurisdiction  in  Chambers  to  order 
him,  on  tiie  articles  being  cancelled,  to  return  the  premium,  or  any  part  of 
it,  paid  by  direction  of  the  Court:  Crairen  y.  Stubbiru,  13  W.  B.  68,  208 ;  and 
althougb  in  Hirst  y.  ToUon,  2  Mac.  &  G.  134,  it  was  held  that  upon  the  death 
of  tike  solr  before  expiration  of  the  articles,  a  proportionate  part  of  the  pre- 
mium was  to  be  reooyered  as  a  debt  from  his  assets,  this  decision  has  oeen 
diaapproyed,  on  the  eround  that  a  partial  failure  of  consideration  ffiyes  no 
right  of  action,  and  mat  there  is  no  breach  of  contract  in  the  deaUi  of  the 
master :  see  Wliincup  y.  Hughes,  L.  B.  6  C.  P.  78  ;  followed  by  Pearson,  J., 
in  FemsY.  Carr,  28  Ch.D.409;  so  also,  in  Be  Tkomjpsan,  1  Ex.864,  the  Court 
of  Exchequer  refused  to  order  a  return  of  premium  to  the  parents  of  an 
articled  clerk  who  died  within  one  month  after  payment;  but  in  the  event 
of  bankruptcy,  see  Be  Dent,  Bent  v.  Harden,  sup,,  Form  8,  p.  852. 


BTATUTOBY  F0WEB8  OF  ICAIKTBNANOE— LOBD  OBAKWOBTH'S  AOT, 

By  23  &  24  y.  c  145,  ss.  26,  34,  provision  was  made  for  the  application 
for  maintenance  and  education  of  the  income  of  property  to  which  an  infant 
was  entitled  under  deed,  will,  or  codicil  executed,  confirmed,  or  rovived  after 
the  passing  of  the  Act  contingently  on  his  attaining  twenty-one,  or  some 
previous  event. 

To  obtain  the  benefit  of  sect.  26,  it  is  not  necessary  that  the  infant  should 
be  entitled  indefeasibly,  and  the  income  of  a  share  to  which  he  is  entitled 
oontinjgently  on  attaining  twenty-one  may  be  paid  to  his  &ther  as  his  natural 
guardian :  Be  Cotton,  1  Ch.  D.  232  (removing  the  doubt  expressed  in  Lewin, 
490,  and  Day.  Conv.  vol.  iiL,  p.  177);  provided,  however,  the  infant  on  coining 
of  age  will  be  entitled  to  both  the  principal  and  the  intermediate  income : 
Be  George,  5  Ch.  Div.  837. 

The  section  was  confined  to  absolute  and  contingent  sifts,  and  did  not 
extend  to  a  sift  absolute  in  the  first  instance,  but  liable  to  be  defeated  in  the 
event  of  the  legatee  not  attaining  twenty-one :  Be  Buckley's  Trusts,  22  Ch.  D. 
583. 

The  section  was  held  not  to  apply  in  the  case  of  an  adult  where  there  was 
an  interval  between  twenty-one  and  the  time  of  vesting :  Be  Breed,  1  Ch.  D.- 
226. 


coKVETANoina  Acrr,  1881. 

Sect  26  of  23  ft  24  Y.  c.  145  is  repealed  by  sect.  43  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  V.  c.  41),  s.  43,  which  provides  as 
follows : — 

"  (1)  Where  any  property  is  held  by  trustees  in  trust  for  an  infant,  either 
for  fife,  or  for  any  greater  interest,  and  whetiier  absolutely  or  contingently 
on  his  attaining  the  age  of  twenty-one  years,  or  on  the  occurrence  of  any 
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event  before  his  attaining  that  age,  the  tmstees  may  at  their  sole  discretion 
pay  to  the  infant's  parent  or  guardian,  if  any,  or  otherwise  apply  for  or 
toiraids  the  in&uit*B  maintenanoe,  education,  or  benefit  the  moome  of  tliat 
property,  or  any  part  thereof,  whether  there  is  any  other  fund  &pplicahle 
to  the  same  purpose,  or  any  person  bound  by  law  to  proride  for  the  infant's 
maintenance  or  education,  or  not 

**  (2)  The  trustees  shall  accumulate  all  the  residue  of  that  income  in  the  -wmy 
ol  compound  interest,  by  investing  the  same  and  the  resulting  income  tliereof 
from  tmie  to  time  on  securities  on  whidi  ihey  are  by  the  settlement,  if  any, 
or  by  law,  authorised  to  invest  trust  money,  and  shall  hold  those  aocnmnla- 
tions  for  the  benefit  of  the  person  who  mtimately  becomes  entitled  to  the 
property  from  which  the  same  arise ;  but  so  that  the  trustees  may  at  any 
time,  if  they  think  fit,  api)ly  tiiose  accumulations,  or  any  part  thereof  »  as  if 
the  same  were  income  arising  in  the  then  current  year. 

'*  (3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention,  is^  not 
expressed  in  the  instnunent  under  which  the  interest  of  tbe  infant  arises, 
and  shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  the  pro- 
visions therein  contained. 

'*  (4)  This  section  appUes  whether  that  instrument  comes  into  operation 
before  or  after  the  commencement  of  this  Act.'' 

Where  residue  is  bequeathed  to  an  infant,  the  exor,  when  the  estate  is 
cleared  and  the  residue  ascertained,  becomes  '*  trustee  "  for  the  infant  -within 
the  meaning  of  sub-s.  1 :  Be  Smithy  Henderton-Roe  v.  HUchins,  42  Oh.  D. 
802. 

The  recent  enactment  applies,  as  did  the  previous  one,  where  the  infant  is 
entitled  contingentlv  on  attaining  twenty-one,  or  on  some  event  before  his 
attaining  that  age,  but  where  a  further  contingency  is  involved,  as,  for  in- 
stance, uiat  of  surviving  a  particular  person,  the  case  is  outside  tiie  Acts, 
neither  the  trustees  nor  the  Court  can  apply  the  income  for  maintenance, 
and  there  is  no  obligation  to  accumulate :  Be  Judkin*$  TrtuU,  28  Ch.  D.  743  ; 
and  the  section  does  not  applv  where  the  infant,  on  attaining  twenty-one, 
would,  apart  from  the  Act,  only  be  entitled  to  the  legacy  without  interest, 
ex.  gr,^  where  a  legacy  given  hy  a  person  not  a  parent  or  in  loco  parentis  to 
the  infant  contingently  on  his  attaining   twenty-one,  is  followed  by   a 
residuary  gift :  Be  Dickson,  Hill  v.  Grant,  28  Ch.  D.  291 ;  29  Ch.  Div.  331  ; 
nor,  semble,  where  there  is  a  gift  of  residue  to  a  class  contingently  on  their 
attaining  twenty-one,  it  being  held  that  the  income  in  such  a  case  belonged 
exclusively  to  tnose  of  the  class  who  had  atteined  twenty-one  at  the  time 
when  it  accrued  :  Be  Jeffery,  Burt  v.  Arnold,  (1891  )1  Ch.  671  (but  as  to  this 
case,  see  Lewin,  656 ;  Be  Burton's  Will,  Banks  v.  Heaven,  (1892J  2  Ch.  38)  ; 
but  where  the  testetor  directed  that  the  contingent  legacy  should  be  imme- 
diately set  apart  for  the  benefit  of  the  objects  of  the  gift  when  the  oontin- 
eenoy  happened,  the  power  of  maintenance  applied,  as  the  income,  on  the 
happening  of  the  event,  would  be  carried  to  the  legatees :  Be  Medlock,  Buffle 
V.  Medlock,  65  L.  J.  N.S.  Ch.  738;  54  L.  T.  N.S.  828;  Johnston  v.  (TNeil, 
3  L.  R.  It.  476 ;  Kidman  v.  K„  40  L.  J.  Ch.  359. 

The  word  •*  property  "  in  sub-s.  2  is  (semble)  not  necessarily  to  be  restricted 
exclusively  to  capital.  **  The  object  of  the  Act  was  to  shorten  and  simplify 
conveyances,  and  it  was  not  intended  to  alter  the  devolution  of  property  "  : 
Be  Wells,  W.  v.  W.,  43  Ch.  D.  281,  per  North,  J.,  holding  that  an  infant 
tenant  for  life  of  a  share  of  residue,  on  attaining  her  majority,  had  become 
absolutely  entitled  to  the  accumulations  of  the  past  income  of  her  share :  and 
see  Lewin,  657. 

A  direction  to  trustees  to  accumulate  the  income  of  the  shares  of  children 
who  are  entitled  contingently  on  their  atteining  twenty-one,  or  being 
daughters  attaining  that  age  or  marr3ring,  and  to  pay  the  same  to  them  as 
and  when  their  presumptive  shares  become  payable,  is  not  the  expression  of 
a  "contrary  intention^'  within  sub-s.  3:  Be  Thatcher's  Trusts,  26  Ch.  D. 
426. 

The  powers  of  sect.  43  may,  in  some  cases,  be  concurrent  with  those  of 
sect.  42  of  the  same  Act  (as  to  which,  v.  inf»  p.  871),  as,  for  instance  (see 
Lewin,  658),  if  under  an  instnunent  coining  into  operation  since  the  31st 
Dec.  1881,  real  estete  were  vested  in  trustees  in  trust  for  an  infant  for  life, 
and  the  trustees  had  a  power  of  sale  or  of  consenting  to  the  exercise  of  a 
power  of  sale. 
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(m.)  0BDEB8  XTHDER  8TAT17TB8  BSULTINO  TO  DVVANTS'  STOCK. 

1.  Order  for  Transfer  into  Court  of  Infanfs  Stock  Legacy^  undet* 
36  O.  III.  e.  62— Co9t^— Maintenance. 

**  XiBT  £.,  in  the  petition  named,  be  at  liberty,  on  or  before,  &c.,  to 
lodge  £ —  Gons.  in  Gonrt  to  the  credit  of  '  In  the  matter  of  W.,  an 
infant ; '  And  to  receive  any  dividends  on  the  said  Cons,  now  due  or  to 
beconae  payable  to  him  before  or  afier  such  lodgment,  and  within  — 
days  after  such  receipt  lodge  such  dividends  in  Court  to  the  same 
credit ;  And  Let  L.,  the  mother  of  the  said  infant,  be  appointed  guar- 
dian of  the  Fetr  W.,  during  her  minority,  or  until  further  order.''— 
Tax  and  pay  costs  out  of  income,  and  apply  the  residue  and  future 
inoomeforthein&nt's  maintenance  during  minority. — [Add  Lodgment 
Schedule,  Forms  1,  3.]— See  Be  Wood,  V.-O.  K.  B.,  10  June,  1847, 
B.  1139. 

By  the  36  G.  lU.  c  52,  s.  32,  pers.  represves,  after  deducting  leeacy 
duty,  jDBj  pay  into  Court  legacies  of  infants,  or  ^rsons  beyond  seas,  Trnicn 
are  to  be  mverted,  and  may  be  transferred  and  paid  to  the  person  or  persons 
entitied  thereto,  or  otherwise  applied  for  his  or  their  benefit,  on  application 
to  the  Court  in  a  summary  way ;  and  by  S.  C.  F.  B.  the  interest  and  accu- 
Hiulations  are  to  be  also  laid  out  without  special  order.  By  45  C  III.  c.  28, 
8.  7»  the  provisions  of  the  Act  are  extended  to  trustees  and  owners  of  real 
estate  charged  with  legacies. 

The  appUcation  should  now  be  by  summons  '*in  all  cases  where  the  money 
or  securities  in  Court  do  not  exceed  £1,000  or  £1,000  nominal  valuer' 
O.  LV.  2  (4). 

An  application  for  advancement  out  of  a  fund  exceeding  £1,000  must  be 
by  petition :  Re  Coore,  W.  N.  (83)  169 ;  and  for  a  case  in  wYdck  a  fund  ex- 
ceeaing  £1,000  was  transferred  out  of  Court  on  motion,  it  being  doubted 
whether  application  could  be  made  under  O.  ly.  2  (1),  see  2?e  Barker,  W.  N. 
(84)237, 

The  Pajrmaster  Gkneral  will  receive  cash  under  this  Act  without  an  order, 
but  not  stock:  Exp.  MorrU,  Y.-C.  E.,  21  July,  1842,  B.  1169;  the  costs  of 
ihe  application  are  paid  out  of  the  interest :  Exp,  Campbell ^  M.  B.,  15  July, 
1842,  A.  1564;  Exp.  Wood,  V.-C.  K.  B.,  11  June,  1847,  B.  1139. 

A  testamentary  guardian  not  being  a  ''person  entitied''  within  the 
meaning  of  the  Act,  cannot  obtain  payment :  Be  CreuweU,  45  L.  T.  N.S.  468 ; 
90  W.  B.  224;  teciM,  under  the  Irish  Act,  14  &  15  Car.  2,  c.  19;  M'Creight 
V.  if.,  13  Ir.  Eq.  E.  314;  see LewiQ,  394. 
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2.  Interest  of  Stock  in  Itfant^s  Name  applied  for  Maintenance^  on 
Petition,  under  1  W.  IV.  c.  65,  as.  32,  35,  44. 

"  Let  the  secretary  or  deputy-secretary,  or  accountant  general  or 
deputy  accountant  general  of  the  Governor  and  Company  of  the  Bank  of 
England,  pursuant  to  the  said  Act  of  Parlianient,  pay  to  the  Petr  B., 
as  the  guardiui  of  4he  infant  G.,  the  arrears  of  the  dividends  accrued 
upon  the  £ —  Consols,  standing  in  the  name  of  the  said  infant  G.  (by 
the  name  and  description  of  &c.)  in  the  books  of  the  Bank  of  England, 
and  also  the  dividends  which  shall  accrue  thereon  for  the  time  to  come 
daring  the  minority  of  the  said  infant,  or  until  further  order.'* — 
Direction  to  tax  costs,  and  guarctian  to  pay  them  out  of  arrears,  and' 
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apply  surplas  and  future  inoome  for  infant's  maintenance  and  educa- 
tion.—See  Be  Gray,  V.-C.  E.,  8  Aug.  1835,  A.  916. 

Under  the  1  W.  4,  c.  65,  s.  32,  which  enables  the  Court  to  order  main- 
tenance out  of  dividends  of  stock  standing  in  an  infant's  name  on  petftion  by 
guardian,  a  guardian  must  be  appointed  before  application  for  mamt^^rmDce  : 
Be  Pongfrard,  1  Dr.  &  S.  426 ;  Be  Gray,  31  July,  1835.  A.  885 ;  Be  BaplHi^ 
2  July,  1835,  B.  809;  Be  Alice  Kemp,  36  W.  B.  729 ;  59  L.  T.  N.S.  209. 

Maintenance  may  be  ordered  to  be  paid  to  the  father  as  natural  guardian : 
Bam<m  v.  B,,  27  W.  B.  260;  Be  Nai$h,  9  L.  J.  N.S.  Ch.  252;  Be  Murphy^ 
2  Ir.  Eq.  B.  24. 

Where  an  infant  was  entitled  beneficially,  an  order  made  by  inadTert^nce 
under  the  Trustee  Extension  Act  (15  &  16  Y.  c.  55),  s.  3,  declaring  hini  a 
trustee  was  afterwards  corrected  and  made  under  the  Act  1  W.  4,  c.  65  :  Mc 
Weitwood,  6  N.  B,  61,  316. 

And  see  on  these  Acts,  Morg.  67,  90, 121,  487  ;  Dan.  116,  2199;  Sis^ipsozii 
368,  520;  Lewin,  400,  1182. 

3.  Payment  of  Dkidendi  on  Infanfi  Stock  to  Guardian. 

Upon  the  petition  of  A.  B.  &c.,  Let  the  secretary  or  deputy  secretary 
or  accountant  general,  or  deputy  accountant  general,  of  the  Qovernor 
and  Company  of  the  Bank  of  England,  pursuant  to  the  first  abov^- 
mentioned  Act  (11  O.  lY.  o.  1),  pay  to  the  Petrs  A.  B.  and  C.  D.   the 
arrears  of  the  dividends  accrued  upon  £ —  Cons,   standing  in    the 
names  of  E.  F.  deceased,  and  the  infant  O.  H.,  in  the  books  of  the 
Bank  of  England,  and  also  the  dividends  which  shall  accrue  thereon^ 
for  the  time  during  the  minority  of  the  infant  Q.  H.,  or  until  further 
order,  for  the  benefit  of  the  infant  O.  H. — Be  Kemp,  Kay,  J.,  9  June, 
1888,  A.  865  ;  36  W.  E.  729;  59  L.  T.  N.S.  209  ;  W.  N.  (88)  138. 

In  this  case,  the  Court,  upon  a  petition  for  appointment  of  new  trustees  of 
the  stock,  suggested  that  an  order  might  be  made  directing  the  Bank  to 
accumulate  the  dividends.  The  Bank,  however,  refused  to  act  on  euch  an 
order.  But  since  September,  1890,  the  Bank  of  England  has  accumulated 
dividends  on  amounto  of  £2  15«.  p.  c.  stock  less  than  £1,000;  and  see  now 
55  &  56  Y.  c.  39,  s.  3. 


Section  V. — Jurisdiction  ovek  Infant's  Pboperty. 

(l.)   MANAGEMENT  OF  PBOPEBTY. 

1.  Guardian  of  Estate-- Proceeds  of  Timber  to  be  paid  into  Courf-^ 

Accounts. 

Ufon  the  application  of  &c.,  infants,  by  W.  J.,  their  father  and  next 
friend — Directions  for  appointment  of  W.  J.  guardian  of  the  estate  of 
the  said  infants  and  for  maintenance  out  of  inoome  [^tup.,  Form  3^ 
p.  838]. — ^And  Let  the  said  W.  J.  within  fourteen  days  after  receipt  of 
the  proceeds  of  sale  of  any  timber  on  the  infant's  estate  already  cut, 
lodge  the  same  (the  amount  and  time  of  receipt  to  be  verified  by  affi- 
davit) in  Court  as  directed  in  the  schedule  hereto  ^  And  Let  the  said 
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"W.  J.,  as  Bucbgaardiaii,  on  or  before  the  &c. — Dfrections  fop  pasfling 
aooounts  and  paying  in  balances  [sup.  Form  6,  p.  839], — [Add  Lodg- 
ment Schedule,  Form  No.  3.]— See  Re  Jenkins,  In/ante,  V.-O.  H.  at 
Chambers,  7  Feb.  1876,  A.  454. 


2.   Guardian  to  retain  current  Expenses  out  of  Timber  Money ^  and 
to  let  the  Sporting  annually, 

"  liKT  8.  a8  the  goardian  of  the  Pit,  notwithstanding  the  order  dated 

&c.  (which  directs  that  the  money  to  arise  by  the  sale  of  the  timber  and 

coppice  as  in  the  said  order  mentioned  should  be  paid  into  Coort),  be  at 

liberty  to  retain  out  of  the  said  money  the  snm  of  £ —  for  payment  of 

his  current  expenses  as  guardian ;  And  Let  him  account  for  the  said 

sum  of  £ —  on  passing  his  accounts  as  such  guardian." — Direction  for 

investment  in  Cons. ;   ''And  Let  the  said  guardian  be  at  liberty  from 

time  to  time  to  give  yearly  a  letter  of  licence  to  such  of  the  several 

tenants  of  the  farms  and  premises  constituting  the  specifically  devised 

L —  estates,  authorizing  them  to  sport  and  kill  the  game  on  such  farms 

and  in  the  woods  belonging  to  the  said  L —  estates  respectively  at 

such  rents  and  on  such  terms  as  the  said  guardian  in  his  discretion  shall 

think  best,  but  reserving  in  each  case  the  Pit's  right  to  sport  and  kill 

game."— ^«annan  v.  Bailey,  V.-C.  H.  at  Chambers,  17  Nov.  1875, 

B.  3085. 


3.  Allowance  for  keeping  up  Mansion — Further  Maintenance. 

IJpoir  the  application  &c..  Let  the  sum  of  £ —  be  allowed  for  keeping 
up  the  family  mansion  at  B —  Park  as  a  residence  for  the  infant  D., 
from  the  —  day  of  &c.  to  &c. ;  And  Let  F.,  D.,  and  P.,  the  present 
trustees  of  the  will  of  the  late  £.  P.,  be  at  liberty  to  pay  such  allow- 
ance to  M.,  the  guardian  of  the  said  infant,  out  of  the  rents  and  profits 
receired  or  to  be  received  by  them  of  the  estates  subject  to  the  trusts 
of  the  said  wiU,  and  of  which  the  said  infant  is  now  tenant  in  tail  in 
possession ;  And  Let  the  said  trustees  be  also  at  liberty,  in  addition  to 
the  sum  of  £ —  already  paid  by  them,  to  pay  to  the  said  M.  as  such 
guardian  the  further  sum  of  £ —  out  of  the  said  rents  and  profits  in 
respect  of  the  personal  maintenance  of  the  said  infant  up  to  &c. ;  And 
Let  the  said  sums  be  retained  and  paid  by  such  trustees  out  of  such 
rents  and  profits.— i^«  Dixie,  Y.-C.  M.  at  Chambers,  22  March,  1872, 
A.  1048. 


4.  Order  to  let  Mansion-house  furniskedy  with  Sporting  Rights. 

TJpov  the  application  &c..  Let  the  Defts  be  at  liberty  to  let  to  A. 
from  &C.  to  &c.,  at  the  yearly  rent  of  £—  payable  quarterly,  and 
according  to  the  terms  and  conditions  comprised  in  the  draft  lease, 
being  the  exhibit  marked  X.  in  the  said  affidavit  referred  to,  the 
msflsuage  or  mansion-house  and  pleasure  grounds  called  &c.,  with  the 
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ooach-hoaaes  &c.  thereto  belongiiig,  and  also  with  two  pieces  of  pasture 
land  called  ftc,  containing  together  &c.,  all  which  said  messuagpe  and 
lands  are  situate  in  &c.,  together  also  with  the  two  several  cottagpes  at 
&c.,  late  in  the  occupation  of  &c.y  and  such  rights  of  sporting  and 
fishing  as  in  the  said  draft  lease  mentioned,  and  together  also  with  the 
use  of  the  household  goods  and  furniture,  fixtures,  articles,  and  thin^ 
in  and  about  the  said  messuage  and  premises.    And  the  Judge  havings 
approved  of  the  said  lease  intended  to  be  made  between  the  Deft  X>. 
and  others  of  the  one  part,  and  A.  of  the  other  part,  and  which  lease 
and  a  coimterpart  thereof  are  respectively  identified  by  the  signature 
of  the  Chief  Clerk  in  the  margin  thereof  respectively;  Let  the  said 
lessors  be  at  liberty  to  execute  the  same  upon  the  said  A.  executing' 
and  delivering  the  said  counterpart  thereof. — Coote  v.  LoumdeSy  Y.-C.  B. 
at  Chambers,  11  Nov.  1875,  A.  1861. 

5.  Receiver  to  pay  Interest  on  Charges  and  Maintenance — 
Surplus  invested, 

DntEonoK  to  appoint  receiver; — "And  Let  the  said  receiver  out  of 
such  rents  and  profits  keep  down  the  interest  on  the  two  several  mort- 
gages &c. ;  and  thereout  also  pay  to  the  Deft  C.  for  the  past  main- 
tenance of  the  infant  Pit  from  &c.  to  &c.  the  sum  of  £ — ,  and  thereout 
also  pay  to  W.  of  &c.,  and  the  Deft  C.  the  sum  of  £ —  per  ann.  for 
the  maintenance  and  education  of  the  said  infant  for  the  time  to  come 
during  his  minority  or  imtil  further  order,  by  equal  half-yearly  pay- 
ments on  the  —  day  of  —  and  the  —  day  of  —  in  each  year,  the  first 
of  such  half-yearly  payments  to  be  made  on  the  —  day  of  — ." — [Add 
Lodgment  Schedule,  Form  No.  6,  directing  balances  to  be  paid  into 
separate  accounts  and  invested.] — See  Cecil  v.  Nicholson,  V.-O.  S.  at 
Chambers,  2  July,  1853,  A.  1074. 

For  order  appointing  receiver  of  realty  and  personalty  to  keep  down 
annuity  out  of  rents  and  pay  maintenance  from  income  of  personalty  to 
guardian,  and  pay  in  balance  to  be  invested,  see  Clark  v.  Green,  V.-O.  S.  in 
Chambers,  11  May,  1853,  A.  948. 

For  order  for  guardian  to  repair  infant's  freehold  houses,  and  raise  £200 
to  do  80,  by  charge  on  the  properh%  and  keep  down  the  interest,  see  He 
Silvester,  V.-O.  K.  at  Chambers,  30  July,  1853,  B.  1379. 

For  declaration  that  it  was  for  the  benefit  of  the  cestuis  gue  trusts  (some  of 
whom  were  infants)  interested  or  to  become  interested  under  the  settlement, 
that  Defts,  the  trustees,  should  be  at  liberty  to  raise  by  mortgage  of  the 
property,  subject  to  the  Ipnists  of  the  settlement,  a  sum  not  exceeding  £5,000 
for  the  purpose  of  removing  and  rebuilding  the  mansion-hoiise  on  the  pro- 
perty, and  to  apply  such  simi  in  the  expenses  of  and  incidental  to  such 
removal  and  rebuilding,  and  decree  accordingly,  see  Frith  v.  Cameron, 
V.-O.  M.,  27  June,  1871,  A.  1782  ;  5.  C,  12  Eq.  169 ;  foUowed  in  Be  Jackson, 
J.  V.  Talbot,  21  Oh.  D.  786. 


6.  Impt^ovement  of  In/ants'  Settled  Estate— 27  <5-  28  V.  c  114. 

Upon  the  application  of  A.  B.  and  C.  D.,  an  infant,  by  the  said 
A.  B.,  his  father  and  next  friend,  and  upon  hearing  the  solr  for  the 
applicants;  Let  the  Board  of  Agricidture  be  authorized,  notwith- 
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Btandin^  the  infancy  of  O.  D.,  to  entertain  and  proceed  with  an  appli- 
cation  irliieh  lias  been  made  to  them  by  the  said  A.  B.  for  their 
KUietion  to  certain  improvementB  upon  the  estates  comprised  in  and 
aetOed  by  the  above-mentioned  indenture  of  settlement,  by  the 
drainage  of  land  on  the  farm  known  as  &o.,  and  which  farm  forms 
part  of  the  said  settled  estates ;  And  Let  the  costs  of  this  application 
be  deemed  part  of  the  expenses  of  and  incidental  to  the  application  for 
the  proposed  improvements. — See  Re  De  Bary,  V.-O.  H.,  6th  Aug. 
1881,  A.  1847. 

For  order  enlarging  time  for  repayment  of  money  borrowed  under  the 
Lands  Improyement  (Companies)  Act,  27  &  28  V.  c.  114,  and  allowing  the 
gnaidians  to  expend  further  sums  for  drainage  and  towards  repairing  the 
diancel  of  the  parish  church,  and  for  repairing  a  mortuary,  and  as  a  donation 
towards  rebuilding  pariah  schools,  see  Re  Baron  Rodney,  V.-O.  W.  at 
Chambers,  23  Feb.  1872,  B.  651. 


7.  Ea^pendiiure  of  Sums  in  Furniture  for  Residence j  and  in 
replacing  Heirlooma. 

TJpos  the  appeal  &c. — ^Discharge  the  orders  dated  &c. ;  And  Let  the 
Defts  O.  and  S.  \_the  trustees']  pay  to  F.  as  the  husband  of  B.,  the' 
mother  and  guardian  of  the  said  M.  [infant  P//],  and  of  B.  M.  [infant 
I^efi\  the  sum  of  £ — ,  to  be  expended  by  her  in  furnishing  the  new 
south  wing  of  E.  Lodge  &c.,  part  of  the  testator's  estate  and  the 
residence  of  the  said  infant  Pit  and  Deft  imder  the  order  dated  &c., 
and  a  sum  of  £ —  for  repapering  and  redecorating  the  bed  and 
drawing-rooms  in  the  main  part  of  £.  Lodge,  and  a  sum  of  £ —  for 
replacing  the  kitchen  range  &c.,  at  the  date  of  the  order  dated  &c., 
in  use  at  E.  Lodge  aforesaid ;  And  upon  B.,  the  mother  and  testa- 
mentary guardian  of  the  infant  Pit,  by  Jier  counsel  undertaking  with 
all  convenient  speed  as  mentioned  &c.,  after  she  shall  receive  the  sum 
of  £ — ,  to  lay  out  the  said  sum  of  £ —  in  the  purchase  of  carpets  in 
the  place  of  and  in  substitution  for  such  of  the  carpets  specifically 
bequeathed  by  the  will  6f  the  testator  as  have  been  worn  out  and 
decayed,  and  also  undertaking  to  produce  to  the  Defts  G.  and  S.,  the 
trustees  of  the  will  of  the  said  testator,  the  usual  invoices  and  vouchers 
for  the  carpets  so  to  be  purchased ;  Let  the  Defts  Q-.  and  8.,  out  of  the 
surplus  rents  and  profits  of  the  estates  of  the  said  testator,  pay  to  the 
said  B.,  as  such  testamentary  guardian,  and  on  her  sole  receipt,  the 
sum  of  £ — ;  And  Let  the  furniture  and  carpets  so  to  be  purchased  be 
subject  to  the  trusts  in  the  said  testator's  will  declared  of  or  concerning 
the  heirlooms  thereby  specifically  bequeathed,  and  be  subject  also  to 
the  directions  in  the  said  will  contained  respecting  the  taking  and 
signing  of  inventories  of  the  heirlooms. — Origgs  v.  Gibson^  L.JJ., 
24  June,  1873,  A-  1725. 

8,  Guardians  to  present  Infantas  Nominee  for  Institution  to  a  Living. 

Upow  the  application  of  the  Defts,  A.  B.  and  0.  D.,  as  guardians  of 
the  ^rtittnt  Pit,  and  upon  hearing  the  solrs  for  the  applicants,  and  fo» 
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the  Fit  and  the  Defts  oiber  than  the  applioants ;  Let  the  Defts  A.  H. 
and  0.  D.  be  at  liberty  to  present  the  Eev.  E.  F.,  of  &c.,  who  lias  been 
nominated  bj  the  infant  Fit,  to  the  Lord  Bishop  of  &c.,  for  institutioii 
to  the  Bectory  and  Farish  Church  of  &c.,  yacant  by  &c. — Fleming  t* 
HardcastUf  Fearson,  J.,  at  Chambers,  15  March,  1886,  A.  341. 

For  order  appointing  guardian  for  the  purpose  of  consenting:   to   the 
presentation,  see  Be  Bur/ord,  M.  B.,  27  Jan.  1832,  A.  714. 

9.  Tmatee  to  present  InfanPs  Nominee  to  a  Living. 

Upon  the  application  of  the  Defts  M.  and  A.  [^trustees],  and  upon 
hearing  the  solrs  for  the  Fits  and  Defts,  it  is  ordered  that  the  I>eftB 
M.  and  A.  [^Crutieei],  be  at  liberty  to  present  a  derk  to  be  nominated 
by  the  infant  Fit  to  the  yicarage  of  S.,  in  the  couniy  of  — . — Dtjeie  ▼. 
i).,  V.-C.  W.  at  Chambers,  18  June,  1855,  A.  1067. 

For  like  order,  on  petition  of  tmstees  of  the  will,  that  thej  present  a  derk 
to  the  liyiog  to  be  nominated  by  the  infant  tenant  for  hfe,  although,  the 
mother  insisted  that  as  testamentary  guardian  she  was  entitled  to  require 
the  presentation  of  her  nominee,  see  Churchill  y.  Small,  L.  0.,  20  Feb.  1765, 
A.  116. 

As  to  the  right  of  an  infant  owner  of  an  advowson  to  present  to  the  liying, 
whatever  his  age  may  be,  see  Simpson,  86 ;  and  generally  as  to  tiie  duty  of 
trustees  of  an  advowson  to  act  for  the  benefit  and  observe  the  directions  of 
their  cestui  que  trust,  see  Lewin,  9th  ed.  246,  292. 

10.  Trustees  qf  Infants  Estate  to  appose  Bill  in  Parliament. 

Let  the  Defts,  as  trustees  of  the  will  of  &c.,  be  at  liberty  to  present 
a  petition  to  Farliament  against  the  preamble  of  the  Bill  introduced  in 
the  present  session,  intituled  &c.,  and  to  take  such  other  steps  to 
oppose  the  said  Bill  as  they  may  be  advised. — Egremont  v.  Thompson, 
Y.-C.  E.  at  Chambers,  9  Feb.  1860,  A.  231. 


11.  The  like  Order. 

Upon  the  application  &c..  Let  the  Fits  {trustees)  be  at  liberty  to  take 
such  proceedings  as  they  may  be  advised  to  protect  the  estate  of  M., 
the  testator  &c.,  and  the  interests  of  the  parties  interested  therein,  on 
the  intended  application  of  the  N.  L.  By.  Co.  to  Farliament  for  a  Bill 
to  empower  the  said  oo.  to  construct  a  railway  from  &c.,  and  for  other 
purposes. — Cust  y.  Middleton,  Y.-C.  S.  at  Chambers,  9  March,  1861, 
A.  479. 

12,  The  Uke — with  Special  Directions. 

'  LBTtheFetrM.,thetrusteeof  the  will  of  &c.,  be  at  liberty  to  present 
a  petition  to  both  Houses  of  Farliament  against  the  two  Bills  introduced 
by  the  S.  W.  By.  Co.  during  the  present  session,  and  now  pending,  and 
iigainst  the  lines  of  railway  by  the  said  Bills  proposed  to  be  constructed, 
and  to  watch  the  said  Bills  during  their  progress  through  Farliament, 
and  to  insist  on  such  modifications  thereof,  and  the  insertion  of  such 
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oZauBes  therein,  as  they  may  be  adyised,  for  the  advantage  and  proteo« 
turn  of  the  S.  estate  in  the  petition  mentioned,  bnt  the  costs  and 
©xpenaes  to  bo  incnrred  in  any  of  the  matters  aforesaid  are  not  to 
teoeed  the  sum  of  {£\fiOQi).—Meyr%ck  v.  Lawes,  M.  E.,  16  Feb.  1858, 
B.  541. 

For  order  to  apjxnnt  guardian  for  like  purpose,  see  tun,  p.  842. 

For  inquiry,  on  petition  of  person  seekmg  to  take  the  land,  as  to  construct* 
injg  railway  oyer  infant's  land,  under  a  Canal  Act,  30  G.  HI.  c.  Ixxxii., 
with  leave  for  the  petitioner  to  lay  proposals  before  the  Ju^e,  for  compensa- 
tion, or  otherwise  for  obtaining  the  ri^t,  see  Richards  y.  if.,  Joh.  255,  265. 

13.  The  like — 'Undertaking  as  to  Costs. 

Thb  application  of  the  Pit,  which  upon  hearing  &c.,  was  adjourned 
&c.,  and  upon  hearing  counsel  for  the  Pit  and  for  the  Defts ;  And  the 
Deft  A.  S.,  by  his  counsel,  imdertaking  to  bear  all  expenses  of  an 
application  to  Parliament  for  an  Act  enabling  the  Pit  to  carry  out  the 
sale  of  the  land  in  tiie  said  agreement  mentioned,  in  manner  therein 
provided,  unless  it  shall  be  otherwise  directed  by  such  Act  of  Parlia- 
ment, this  Court,  on  behalf  of  the  infant  Defts,  being  of  opinion  that 
the  proposed  application  to  Parliament  would  be  for  the  benefit  of  the 
said  infants,  doth  sanction  and  approve  such  application.     Let  the 
draft  of  the  Bill  for  the  purpose  aforesaid  be  settled  by  the  Judge  on 
behalf  of  the  infant  Defts. — Costs  of  application  and  of  the  settlement 
of  the  said  Bill  to  be  costs  in  the  action. — Stanford  v.  Roberts^  Kay,  J., 
30  Nov.  1882,  B.  1876 ;  S.  C,  52  L.  J.  Ch.  50. 


14.  Application  to  Parliament  for  General  Powers  to  Trustees  for 
Infants  to  seU,  lease^  8fc. 

Upon  the  petition  of  &c.,  the  infant,  And  this  Court  being  of  opinion 
that  it  will  be  for  the  benefit  of  all  persons  interested  in  the  inheritance 
of  the  estates  of  E.,  the  testator  &c.,  that  an  application  should  be 
made  for  an  Act  of  Parliament  for  the  purpose  of  conferring  on  the 
trustees  of  the  said  will,  or  other  proper  persons,  full  and  proper 
powers  of  granting  mining,  agricultural,  building,  improving,  and 
other  leases,  and  of  accepting  surrenders  of  leases,  and  of  selling,  ex- 
changing, enfranchising,  partitioning,  obtaining  the  enfranchisement 
of  copyholds,  and  the  renewal  of  leases  of  the  freehold,  copyhold,  and 
leasehold  estates,  devised  and  bequeathed  by  the  will  of  the  said  tes- 
tator, and  also  of  purchasing  a  proper  estate  with  a  suitable  residence 
thereon.  Let  the  Defts,  the  trustees  of  the  said  will,  be  at  liberty  to 
make  such  application  accordingly ;  And  Let  the  draft  of  the  Bill  for 
the  purposes  aforesaid  be  settled  by  the  Judge  (but  the  costs  and 
expenses  to  be  incurred  in  any  of  the  matters  aforesaid  are  not  to 
exceed  the  sum  oi  £— ).—  Wheeler  v.  Tootel,  V.-C.  K.,  12  March,  1858, 
B.  889. 

This  course  was  considered  necessary  as  to  the  power  of  leasing,  &c., 
these  not  being  any  person  who  could  apply  under  the  19  &  20  V.  c  120, 
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B.  16  (now  repealed  and  re-enacted  as  the  Settled  Estates  Act,  1877,  40  &  41 
V.  c,  18). 

Under  sect.  12  of  the  Settled  Land  Act,  1882  (r.  inf.  Chap.  XLV.. 
**  Bettlements  "),  a  tenant  for  life,  or  person  having  the  powers  of  a  tenant 
for  life,  may  now  grant  leases  for  giving  effect  to  any  contract  made  by  a 
pnxiocessor  in  title  which  would  have  bound  the  successors  in  title.  But 
the  Settled  Land  Act,  1882,  does  not  apply  to  every  case  where  an  infant  is 
interested  in  land;  ex.  ffr.,  a  devise  to  such  of  the  children  of  A.  as  shall 
attain  twenty-one,  will  not  constitute  them  persons  having  the  powers  of  a 
tenant  for  life :  Be  Home' 9  Seithd  E$tates,  39  Ch.  D.  84. 


15.  Appointment  o/Po'Sons  to  manage  InfanPs  Estate — Conveyancing 

Act,  8.  42. 

Upon  the  application  by  originating  summons  of  H.,  an  infant, 
by  B.f  his  next  friend,  and  upon  reading  &c.,  Let  P.  and  S.,  the  testa- 
mentary guardians  of  the  said  infant,  be  appointed  to  manage  the  land 
to  whidi  the  said  H.  is  entitled  as  heiress-at-law  of  N.  P.,  for  the  pur- 
poses of  the  Conveyancing  and  Law  of  Property  Act,  1881.  Costs  as 
between  solr  and  client  to  be  taxed  and  paid  out  of  infant's  property. 
— See  Be  Parker,  an  infant,  Chitty,  J.,  at  Chambers,  26  Jan.  1891, 
B.  106. 


Ill 


16.  Confinnation  of  Contract  by  Trustees  of  an  Infanfs  Estate  for 
the  Purchase  of  Beat  Property. 

Upon  the  application  &c.,  Let  the  conditional  contract  dated  — 
entered  into  between  the  G.  E.  Ry.  Co.  by  their  agent  D.  of  the  one 
part,  and  the  Defts  G.  and  S.  {trustees  of  the  will)  of  the  other  part,  for 
iho  purchase  by  the  said  Defts  G.  and  S.  as  such  trustees  of  the  piece  of 
luircel  of  land  &c.,  free  from  incumbrances,  but  subject  to  the  tenancy 
of  C,  together  with  the  appurtenances,  at  the  price  of  £ — ,  be  carried 
into  effect ;  and  a  good  title  to  the  said  piece  of  land  having  been 
shown,  and  a  proper  conveyance  of  the  said  piece  of  land  to  the  said 
G.  and  S.,  as  such  trustees  as  aforesaid,  having  been  settled  and  ap- 
proved of  by  the  Judge,  consisting  of  an  indenture  marked  X  and 
identified  by  the  signature  of  the  Chief  Clerk  in  the  margin  thereof, 
and  intended  to  be  made  between  the  said  co.  of  the  one  part  and  the 
applicants  of  the  other  part ;  Let,  upon  the  execution  thereof  by  the 
said  CO.,  the  applicants  be  at  liberty  to  pay  to  the  said  co.  the  said  sum 
of  £ — ,  together  with  any  interest  payable  thereon  out  of  the  residuary 
personal  estate  of  the  said  testator,  and  be  allowed  the  same  on  passing 
their  accounts. — Griggs  y.  Gibson,  V.-C.  B.  at  Chambers,  11  June,  1873, 
A.  1768. 


17.  8ak  of  Infantas  Bealty  purchased  out  of  Personal  Estate 
postponed. 

Declare  that  it  is  not  for  the  benefit  of  the  infants  interested  in  the 
estate  of  M.  the  testator,  that  such  of  the  freehold  ground  rents  in  the 
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Chief  Clerk's  certificate  mentioned  as  have  in  fact  been  purcliased  by 
the  I>6ft8  out  of  the  personal  estate  of  the  said  testator  should  at  present 
be  sold,  the  parties  benefidallj  interested  who  are  sui  Juris  not  desiring 
each  sale ;  bat  such  ground  rents  are  to  be  deemed  personal  estate ; 
And  any  of  the  parties  are  to  be  at  liberty  to  apply  at  Chambers  as  to 
the  conyersion  of  the  same  or  any  part  thereof. — Reynolds  v.  Mason, 
V.-O.  H.,  2  June,  1877,  B.  1639. 

For  order  before  Wills  Act  directing  that  realty  purchased  with  personalty 
belonging  to  an  infant  should  be  treated  as  personalty,  see  Bridges  y.  B,^ 
Seton,  3rd  ed.  p.  692 ;  A.  O,  y.  Marquis  of  Aileshury,  12  App.  Oas.  693. 

18.  Co8ts  and  Apprenticeship  Premium  raised  by  Mortgage. 

This  action  coming  on  for  further  consideration  &c.,  Declare  that, 
according  to  the  true  construction  of  the  will  of  A.  B.,  the  real  estate 
situate  at  &c.,  and  the  income  thereof,  and  any  proceeds  of  sale 
thereof,  subject  to  the  trusts  of  the  testator's  will,  declared  for  pay- 
ment and  discharge  of  the  testator's  debts,  testamentary  and  funeral 
expenses,  are  subject  to  the  trusts  thereby  declared  for  apprenticing 
the  testator's  children  to  a  trade  or  profession  suitable  to  their  position 
in  life,  and  subject  to  such  trusts,  and  to  the  power  to  make  allowances 
to  the  said  children,  as  the  said  trustees  should  in  their  or  his  discretion 
think  fit. — [^Direction  for  taxation  of  costs.'] — ^Let  trustees,  with  the 
approbation  of  the  Judge,  raise  by  mortgage  of  the  testator's  real 
estate,  or  a  sufficient  part  thereof,  the  amount  of  the  said  costs  when 
taxed,  and  also  such  sum  or  sums  as  may  be  required  for  binding 
the  testator's  children  apprentice  as  aforesaid. — Re  Jackson,  J,  y. 
Talbot,  Kay,  J.,  7  July,  1882,  A.  1359. 

19.  Costs  of  Prosecuting  an  Action  charged  on  Infanfs  Estate, 

The  application  of  C.  D.,  an  infant,  by  E.  F.,  his  next  friend, 
which,  upon  hearing  &c.,  was  adjourned  &c. ;  Let  the  said  E.  F. 
be  at  liberty  to  raise  by  an  equitable  charge  upon  the  real  estate 
belonging  to  the  said  infant  £ — ,  to  be  expended  in  the  necessary 
counsels'  fees,  and  payments  to  witnesses  in  and  about  the  action 
brought  by  the  said  E.  F.  against  &c.,  in  the  Queen's  Bench  Diyision 
of  tlus  Court,  and  sanctioned  by  this  Court.  Pay  money  raised  to 
X.,  Pit's  solr,  he  undertaking  to  accoimt  for  the  same. — Re  Jones^ 
Pearson,  J.,  25  January,  1883,  A.  227. 


NOTES. 
QXTABDIA17  AlTD  HIS  WABD. 


For  the  principles  upon  which  a  guardian  must  act  with  relation  to  his 
ward's  property — that  he  must  act  for  the  infant's  benefit ;  that  he  cannot 
make  any  profit  out  of  his  office ;  that,  as  a  general  rule,  he  cannot  convert 
real  into  personal,  or  personal  into  real  estate ;  and  that  with  respect  to 
property  of  the  infant  of  which  he  gets  possession,  he  stands  in  the  position 
of  trustee  for  the  infant— see  Mathew  v.  Brise,  14  Beav.  345 ;  Sleeman  V. 
WiUon,  13  Eq.  36  ;  Simpson,  Infants,  35^—356. 
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And  this  fiduciary  relation  extends  to  and  affects  ])UTcha8es  by  a  gu&rdiaii 
of  his  ward's  estate  immediately,  or  soon  after,  his  coming  of  age,  and 
^nerally  to  all  transactions  between  them  while  the  influence  still  lasts,  or 
IS  recent :  see  HyUon  v.  JJ.,  2  Vez.  647 ;  Oldin  v.  Samhom,  2  Atk.  15 ;  Ayltt^ni 
V.  Kearney,  2  Ba.  &  B.  463 ;  Batch  v.  E.,  9  Ves.  292 ;  Story,  Eq.  Jur.  §  317  ; 

1  L.  C.  Ea..  p.  206. 

This  rule  is  extended  to  third  parties,  creditors  of  the  guardian,  -who 
knew,  or  might  have  known,  of  the  relation  between  the  parties,  and  claixQ 
the  benefit  of  the  transaction  as  creditors  of  or  throiigh  the  gUArdian : 
Kempson  v.  A$hbee,  10  Qi.  16;  Maitland  v.  Irving,  16  Sim.  437 ;  Maittand  t* 
Backhouse,  16  Sim.  68. 

An  infant,  whether  he  has  been  actually  in  possession  or  not,  may  treat  a 
person  who  enters  upon  his  estate  during  minority  as  his  bailiff,  guaitHan,  or 
trustee,  and  make  him  account  on  that  footing,  excluding  the  openition  of 
the  Statute  of  Limitations  :  Newhurgh  v.  Bicker$taffe,  1  Vem.  295  ;  Yollop  v, 
Hdworthy,  1  Eq.  Ca.  Ab.  7  ;  Morgan  y.  M„\  Atk.  489;  Quinton  x.  Frith, 
I.  E.  2  Ei^.  396 ;   Wall  v.  Stantvick,  34  Ch.  D.  763,  767. 

And  this  fiduciary  relation  continues  until  something  is  done  to  change 
the  character  of  the  bailiffs  possession ;  and  the  majority,  or  marriage  of 
the  infant,  is  not  alone  sufficient  to  effect  such  change:  Wally,  StuntL^'ek, 
9up.  ;  Be  Hobbs,  H.  v.  Wade,  36  Ch.  D.  663. 

The  rule  applies  to  the  infant's  father,  but  whether  to  a  stranger  in  all 
cases,  so  as  to  enable  the  infant  to  treat  him  as  bailiff,  for  the  purpoiie  of 
escaping  the  effect  of  the  Statutes  of  Limitations,  quasre :  see  Thomas  t.  7*^, 

2  K  &  J.  79 ;  Quinton  v.  Frith,  I.  B.  2  Eq.  396,  where  the  question  i*  dis- 
cussed, and  the  fiduciary  position  stated  to  attach :  1.  Whenever  the  person 
entering  is  the  natural  guardian  of  the  infant.  2.  When  he  is  so  connected 
by  relationship,  or  otherwise,  as  to  impose  upon  him  a  duty  to  protect,  or  at 
least  not  to  prejudice  the  infant's  rights ;  and  3.  When  he  takes  possession  with 
express  knowledge  or  notice  of  the  infant's  rights.  But  see  Wall  y.  Stan  wick, 
34  Ch.  D.  766,  tmit  wherever  it  is  proper  to  make  a  man  accountable  for  the 
rents  and  profits  of  an  infant's  estate,  and  he  cannot  be  shown  to  have  been  in 
possession  in  some  other  character  than  that  of  bailiff  or  agent,  he  must  be 
presumed  to  be  such. 

The  account  will  not  be  limited  to  six  years  before  action:  Nanney  t. 
Willianu,  22  Boav.  452 ;  Felly  v.  Bascomh,  4  Giff.  390;  13  W.  R.  30G ;  hut 
is  given  from  the  time  the  infant's  title  accrued :  Dormer  v.  Fortescne,  3  Atk, 
123;  or  from  the  entry,  and  possession  might  be  recovered  twenty  (now 
twelve)  years  after  majority :  Thomas  y,  T,,  2  K.  &  J.  79. 

A  dela^  of  five  months  after  attaining  twenty-one  did  not  prejudice  the 
infant's  right :  Blomj^ld  v.  Eyre,  8  Beav.  250. 

A  condition  as  to  infante  marrying  with  consent  of  ^^uardian  or  guardians 
was  not  rendered  inoperative  by  the  fact  of  there  bemg  no  guardians,  the 
testetor  having  contemplated  the  possibility  of  an  appointment  of  guanlians 
by  the  Court,  and  the  consent  of  a  guardian  appointed  by  the  infant  would 
not  be  sufficient :  Be  Brown* s  Will;  Be  Brown* s  Settlement,  18  Ch.  Div.  61 ;  ami 
as  to  what  is  a  sufficient  consent,  see  Be  Smith,  Keeling  v.  8,,  44  Ch.  D.  654 ; 
Daley  v.  Desbouverie,  2  Atk.  261. 


SALE  OF  infant's  PKOPEETY. 

An  infant  not  being  able,  from  his  legal  incapacity,  to  enter  into  a  binding 
contract  for  the  sale  or  purchase  of  property,  the  Court  in  general  has  no 
authority  to  sell,  or  charge  his  estete,  except  under  the  stetutory  powers 
given  by  the  Partition  Acte,  the  Settled  Estetes  Acte,  Settled  Land  Acts  (aa 
to  which,  see  Chap.  XLV.,  ** Settlement  ; "  Chap.  XLVI.,  " Partition"), 
and  for  certain  special  i)urposes  (see  Dart,  V.  &  P.  2, 1306, 1315),  or  in  a  mort- 
gagee's or  creditor's  action  for  jMiyment  of  the  ancestor's  debt,  where  it  is  for 
Sie  infant's  benefit  to  direct  a  sale :  see  Field  v.  Moore,  7  D.  M.  &  0.  GiH  ; 
Pish.  Mort.  482,  989;  Simpson,  Infants,  354,  606.  And  the  infant  being 
unable  to  sell,  his  contract  of  sale  cannot  be  enforced  by  or  against  him : 
Flight;^,  Bolland,  4  Russ.  298 ;  Calvert  v.  Godfrey,  6  Beav.  97, 109 ;  Eorgra}^ 
V.  H.,  12  Beav.  408. 

An  administrator  durante  minore  cetate  has  full  powers,  only  limited  by  thQ 
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mtnoritv,  and  can  sell  the  intestate's  personal  estate  for  payment  of  debts : 
Be  Copf'  C.  T.  C.  16  Ch.  D.  49. 

By  the  Partition  Act,  1868  (31  &  32  V.  c.  40),  s.  3,  under  certain  specified 
drcomstances,  the  Ck)urt  may,  if  it  thinks  fit,  on  the  request  of  any  of  the 
parties  interested,  and  notwithstanding  the  dissent  or  disability  of  any  others 
of  them,  direct  a  sale  of  the  property. 

An  infant  Pit  may  imder  this  section  request  a  sale,  the  judgment  being 
prefaced  by  a  declaration  of  the  request  of  the  infant,  and  that  a  sale  will  be 
more  beneficial  than  a  division,  &c.,  see  Orove  v.  Corny n^  18  Eq.  387 ;  »mj9, 
p.  833 ;  and  see  France  v.  -P.,  13  Eq.  173 ;  Youngs.  T.,  Ih,  175,  n. 

And  by  the  Partition  Act,  1876  (39  &  40  V.  c.  17),  s.  6,  a  request  for  sale 
may  be  made  in  a  partition  action,  or  an  undertaking  to  purchase  given  on 
the  part  of  an  infant  or  person  under  disability  by  the  next  friend,  guardian, 
&c.,  or  other  person  authorized  to  act  on  behadf  of  the  person  under  such  dis- 
ability— **  but  the  Court  shaU  not  be  bound  to  comply  with  any  such  request 
or  imdertaking  on  the  part  of  an  infant,  imless  it  appear  tliat  the  sale  or 
purchase  will  be  for  his  benefit." 

Under  this  section  a  request  for  sale  may  be  made,  or  an  undertaking  to 
purchase  given,  on  the  part  of  the  infant  by  his  next  friend  or  guardian  ad 
litem :  RimingUm  v.  Hartley,  14  Ch.  D.  630. 

For  the  mode  of  carrying  out  a  sale  or  partition  of  an  infant's  interest  by 
declaring  the  infant  a  trustee  under  the  Trustee  Act,  s.  30,  see  Chap.  XLI., 
"Trustees,"  Forms  9—12. 


DEAUNQ  WITH  INFAinr's  OB  LTJNATIc's  ESTATE — C0NVEK8J0N  OF  INFANT's 

ESTATE. 

As  a  general  rule  the  Court  will  not  change  the  nature  of  an  infant's  pro- 
perty by  directing  a  conversion  of  real  into  personal  or  of  personal  into  real 
estate,  except  under  particular  circumstances,  where  it  is  manifestly  for  the 
advantage  or  the  convenience  of  the  infant ;  and  what  the  Court  might  do  in 
such  a  case  by  its  own  order,  trustees  or  guardians  will  be  allowed  to  do :  see 
Jnu'ood  V.  Twyne,  Amb.  417  ;  2  Eden,  148,  and  cases  there  cited :  Witter  v. 
TT.,  3  P.  Wms.  100 ;  Marqiiis  Camden  y.  Murray,  16  Ch.  D.  161,  171 ;  A.-G. 
V.  Marquis  of  Aileshury,  12  App.  Cas.  672. 

And  the  Court  will  not,  in  tne  absence  of  overwhelming  necessity,  control 
the  discretion  of  trustees,  at  the  request  of  the  guardians,  by  directing, 
against  the  will  of  the  trustees,  the  exercise  of  a  power  of  sale  over  the  in- 
fant's estate  :  Marquis  Camden  v.  Murray ,  16  Ch.  D.  161. 

With  respect  to  laying  out  an  infant's  personalty  in  the  purchase  of  land, 
the  rule  of  the  Court  that  the  conveyance  would  be  directed  so  as  not  to 
change  the  nature  of  the  property  as  between  the  real  and  pers.  represves 
(see  Ware  v.  Polhill,  11  Ves.  268,  278 ;  Ashburton  v.  ^.,  6  Ves.  6),  was  based 
upon  the  fact  that,  prior  to  the  Wills  Act,  1 V.  c.  26,  infants  (females  after  the 
age  of  twelve,  males  after  the  age  of  fourteen)  had  the  power  of  disposing 
of  their  personal  estate  by  will.  On  this  ground,  therefore,  it  being  more 
beneficial  for  the  infant  (as  distinguished  from  a  lunatic),  that  his  personal 
estate  should  not  be  converted,  the  Court  effected  the  change,  not  to  all  in- 
tents and  purposes,  but  with  this  qualification,  that  if  he  lived  he  might 
take  it  as  real  estate,  but  without  prejudice  to  his  right  over  it  during 
io&iicy  as  personal  property:  see  Exp,  FhillifSy  19  Ves.  122  (explaining  the 
distinction  in  this  respect  between  the  case  of  an  infant  and  a  lunatic) ;  Exp, 
Orimstone,  Amb.  708 ;  Webb  v.  L.  Shaftesbury,  6  Madd.  100 ;  Sergeson  v. 
Seaky,  2  Atk.  413 ;  Book  v.  Worth,  1  Ves.  461 ;  ^.  G,  v.  Marquis  of  AHesbury, 
12  App.  Cas.  693,  referring  to  Bridges  v.  B.,  Seton,  3rd  ed.  p.  692 ;  and  see 
1  L.  C.  Eq.  p.  1018  ;  Story,  Eq.  Jur.  §  1357  ;  Lewin,  1100. 

Where  a  policy  of  insurance  has  been  kept  up  out  of  rents  belonging  to 
an  infant  tenant  in  tail  under  no  obligation  to  repair  or  insure,  money 
received  under  the  policy  belongs  to  the  infant  as  personal  estate  as  the 
person  out  of  whose  money  the  policy  was  kept  up  :  Warwicker  v.  BreinaU, 
23  Ch.  D.  188. 

In  Ashburton  v.  A.,  sup.,  the  land  purchased  was  directed  to  be  conveyed 
to  a  trustee  in  trust  for  the  infant,  nis  exors  and  admors,  until  he  should 
attain  twenty-one,  and  afterwards  for  him  and  his  heirs. 

Since  the  Wills  Act,  which  provides,  s.  7,  that  no  will  made  by  any  persoii 
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under  twenty-one  shall  be  valid,  this  partioular  reason  against  allowing  an 
infantas  personal  estate  to  be  laid  out  in  land,  has  ceased  to  have  anv  fore*; ; 
and  it  would  appear  that  when  an  infant's  real  or  personal  estate  has,  fc»r  hiA 
benefit,  been  converted  either  by  direction  of  the  Court  or  by  trust-ees  and 
guardians,  there  is  no  equity  on  the  part  of  the  heir-at-law  or  of  the  l*>^al 
pers.  represve  to  take  the  property  in  any  other  form  than  that  in  wblcli 
it  is  found  at  the  death  of  the  infant,  unless  the  conversion  has  been  alto- 
gether wrongful ;  or  an  equity  for  reconversion  arises,  c.  g,,  by  virtue  of  19 
&  20  V.  c.  120,  ss.  23—25  (re-enacted  by  the  Settled  Estates  Act,  1877, 
ss.  34 — 36),  incorporated  with  the  Partition  Act,  1868,  s.  8,  and  held  to  huve 
this  effect,  see  Foster  y,  F,,  1  Ch.  D.  588  ;  Steed  v.  Preece,  18  Eq.  192  :  J/or- 
daunt  Y,  Benwell,  19  Ch.  D.  302 ;  i2e  Barker,  17  Ch.  Div.  241;  Arr^old  t. 
Dixon,  19  Eq.  113,  following  Flanagan  v.  F.  (cited  in  Fletcher  v.  Aihburner, 
1  L.  C.  Eq.  p.  969),  and  questioning  the  decisions  in  Cooke  v.  DtnUij^  22 
Beav.  196 ;  Jermy  v.  Presto^n,  13  Sim.  356 — that  any  surplus  proceeds  of  a 
sale  directed  by  the  Court,  after  satisfving  the  purpose  for  which  the  sale 
has  been  directed,  retain  their  original  character. 

When  an  unconditional  order  for  sale  is  properly  made,  the  convention 
takes  effect  from  the  date  of  the  order :  Eyeit  v.  Mekin,  25  Ch.  D,  I'So  ; 
Arnold  v.  Dixon,  19  E<j.  113. 

The  jurisdiction  to  direct  a  mortgage  of  an  infant's  realty  for  the  purpose 
of  defraying  the  costs  of  repairs  wul  be  jealously  exercised,  and  only  in 
cases  which  amount  to  actual  salvage :  Re  Jackson,  J,  v.  Talbot,  21  Ch.  D,  T86  ; 
and  see  Re  Hurst,  H,  v.  H,,  29  L.  K.  Ir.  219. 

The  Court  cannot,  it  seems,  direct  a  fine,  in  respect  of  copyholds  to  which 
an  infant  has  become  entitled  as  customary  heir,  to  be  raised  by  a  mortgage 
of  the  copyholds :  Harbroe  v.  Combes,  43  L.  J.  Ch.  336. 

The  powers  under  the  Merchant  Shipping  Act,  1854,  s.  99,  of  the  guardian 
of  an  infant  shipowner  do  not  authorize  him  either  to  sell  or  to  mor^iigB  tho 
ship,  but  are  limited,  it  seems,  to  insuring,  repairing,  and  doing  all  thingr^ 
necessary  to  preserve  the  ship  :  Michael  v.  Fripp,  7  Eq.  95. 

Where  residuary  real  and  personal  estate  was  devised  and  bequeathed  to 
trustees  in  trust  for  A.  for  life,  with  remainder  to  his  children  who  were 
infants,  the  trustees  were  authorized  by  the  Court  to  advance  to  the  temmt 
for  life  part  of  the  residuary  personal  estate,  for  the  purpose  of  stocking  and 
cultivating  a  farm  forming  part  of  the  real  estate,  on  evidence  that  the  outlny 
would  be  for  the  advantage  of  the  infant  remaindermen :  Re  Household,  If^ 
V.  H,  27  Ch.  D.  553,  followed  in  Conway  v.  Fenton,'jkO  Ch.  D.  512 ;  R*;  Hnret, 
sup. 

Timber  cut  down  on  the  estate  of  an  infant  tenant  in  fee  by  his  guardian 
with  the  sanction  of  the  Court,  or  in  a  proper  husbandlike  manner,  I jocomes 
personal  estate  for  the  purpose  of  devolution :  Dyer  v.  D.,  34  Beav.  50-1 ;  and 
see  Craig  on  Trees,  110  (explaining  Tullit  v.  T,,  Amb.  370;  1  Dick.  322; 
and  Mason  v.  Goodrich,  West,  449) ;  Field  v.  Brown,  27  Beav.  90,  wht3re  the 
proceeds  of  deteriorating  timber,  directed  by  the  Court  to  be  cut  down  and 
sold  for  the  benefit  of  all  persons  interested,  were  treated  as  real  estate. 

The  guardian  of  an  infant  lady  of  the  manor,  and  not  the  trustees,  is  the 
proper  person  to  appoint  a  valuer  under  4  &  5  V.  c.  35,  s.  11 :  Griggs  v.  IHhmn^ 
14  W.  E.  819.' 

Upon  the  compulsory  purchase  by  a  company  of  an  infant's  real  estate, 
the  j)urchase-money,  if  paid  in  under  sect.  69  of  the  Lands  Clausoa  Act, 
retains  the  character  of  realty ;  but  if  paid  in  under  sect.  78,  will  be  treated 
as  personalty :  see  Re  Harrop's  Estate,  3  Drew.  726. 

Service  by  a  co.  of  notice  to  treat  does  not  effect  a  conversion :  Haynes  v, 
H,,  1  Dr.  &  Sm.  426;  there  being  no  binding  contract  until  the  purchase- 
money  has  been  settled :  Re  Battersea  Park  Acts,  Exp,  Arnold,  32  Beav.  591, 

Where  the  infant  was  tenant  in  tail  in  remainder  the  Court  declined  to 
order  that  the  costs  of  an  application  to  Parliament  for  a  private  Act  to  carry 
into  effect  a  proposed  sale  wnich  was  beneficial  to  the  estate  should  bo  borne 
by  the  estat^,  wnether  the  application  were  or  were  not  successful,  but  the 
tenant  for  life  consenting,  the  Court  being  of  opinion  that  the  proposed 
application  would  be  for  the  benefit  of  the  iinant,  sanctioned  the  application 
on  the  terms  that  the  tenant  for  life  should  bear  the  costs,  imless  an  Act  of 
Parliament  otherwise  directing  was  obtained :  Stanford  v.  Roberts,  52  L.  JTi 
Ch.  50. 
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pt^raoii  who  wouM  but  for  this  section  be  benofi* 
-i<)n  of  any  IaucI  i«  an  infant,  and  being  »  woman 
1  c^  app<iiuted  for  this  purp:)30  by  the  Bcttlemcut, 
,.:  ..  ...o  HO  appointetl,  then  tfio  ptTBons,  if  any»  who  «ro 
:  under  the  Bettloment  tnisteos  with  power  of  sale  of  tho 
:  part  tlicroof ,  or  with  j>owor  of  con8*?nt  to  or  approval  of  tho 
\  of  atich  a  power  of  sale,  or  if  there  aro  none,  then  any  persons  ap- 
pomted  as  tnisteet*  for  tins  jnirpnso  by  the  Court,,  on  the  appbc^tion  of  a 
guardian  or  next  friend  of  the  infant,  may  enter  into  and  continue  in  posses- 
fiionof  the  land;  and  in  every  such  case  the  eubsequent  pi-ovisions  of  this 
iection  shall  apply. 

"(2)  The  tniiftoos  shall  manage  or  superintend  the  nmna^raent  of  the 
land,  with  fuU  power  to  fell  timber  or  cut  underwood  from  time  to  tixno  in 
tJie  ufsuol  coiir^j  of  sale,  or  for  repair»  or  otherwij^c^,  and  to  erect,  pull  down, 
rebuild,  and  repair  houses  and  other  building-«  and  erections,  and  to  eontinuo 
the  working  of  mined,  minerals,  and  f|uarrio3  whii  h  have  usually  been 
worked,  and  to  drain  or  otherwise  improve  tlu^  Itmd,  or  any  part  thereof, 
and  to  insiiTO  against  lo?s  by  tire,  and  to  make  aHowanoes  to  and  arran^^e- 
metits  with  tc^nants  and  others,  and  t<>  determine  tenancies,  and  to  acivpt 
aomoders  of  leases  and  teujincief*,  and  ;>eneraUy  to  deal  with  the  land  in  a 
iiroper  and  due  course  of  manacfement ;  but  so  that,  where  tho  infant  is  im- 
peachable for  waste,  the  trustees  shall  not  commit  waste,  and  shall  cut 
ttmber  on  the  same  terms  only,  and  subject  to  the  siime  r^jf^trictions,  on  and 
Kab]«?ct  to  which  the  infant  could,  if  of  full  ago,  cut  tho  same. 

**  (3)  The  tnu5t<?e3  may  from  time  to  time,  out  of  the  income  of  the  land, 
iaduding  the  produce  of  the  sale  of  timber  and  underwood,  pay  the  expenseB 
incaired  in  toe  managc*mont,  or  in  the  exercise  of  any  pf»wer  coriierred  by 
this  soction,  or  otherwise  in  relation  to  the  land,  rmd  all  Dutjt^olnr^f*  imt  pay- 
able by  any  tenant  or  other  person,  and  hhall  keep  down  any  ammal  gum, 
and  the  interest  of  any  principal  sum,  charted  on  the  land. 

**(4)  The  trustees  may  apply  at  iE"*cretion  any  inoom<^  which,  in  the  exer- 
ci»  of  such  discretion,  they  deem  proper,  accoixliog  to  tho  Infant*8  a^,  for 
his  or  her  maintenance,  education,  or  benefit,  or  pay  thereout  any  money  to 
the  infant's  parent  or  guardian,  to  be  applied  for  tlie  same  purposes, 

•*(5)  The  trui5t*>es  shall  lay  out  tho  residue  of  the  inwme  of  the  bind  in 
investment  on  siecurities  on  which  they  are  by  the  settlement,  if  any,  or  by 
lnw,  authorized  to  invest  trust  money,  with  power  to  vary  iiivo*,tnients ;  and 
dull  accumulate  tho  income  of  tho  investments*  so  made  in  the  way  of  eom- 
potmd  interoet,  by  from  time  to  time  similarly  iuvoHting-  Ruch  income  and 
tiie  ramilting  income  of  investments  ;  and  shall  stand  possessed  of  the  af^u- 
innlated  fund  arintng  from  income  of  the  laud  and  fi'om  investments  of 
iaooDte  on  the  trusts  following  (namely) : 

**(L)  If  the  infant  attains  tne  ago  of  twenty-one  years,  then  in  trust  for 
tbe  infant ; 

** (ii.)  II  the  infant  ij  a  woman  and  marnts  while  an  infant,  then  in  tnmt 
for  her  separate  ubc,  independently  of  her  husband,  and  so  that  her  roccdpt 
after  ahe  marries,  and  thou^^h  still  an  infant,  shall  be  a  gtjod  dischnrgo  ;  but 

'*  (iii-)  If  the  infant  die^  while  an  infant,  and,  being  a  woman,  without 
La^'"*  '»-'*'Ti  married,  then,  where  tho  infant  was,  under  a  rjottlemeiit,  tenant 
for  y  purchase  tenant  in  tail  or  tail  male  or  tail  female,  on  the  trust'?, 

if  wL.,  ,  .  ^ red  of  the  accumulated  fimd  by  that  settlement;  but  where  no 
nteh  trusts  are  declared,  or  the  infant  has  taken  the  land  from  which  the 
aocomolated  fund  is  derived  bj  descent,  and  not  by  purchase,  or  the  infant 
is  teoant  for  an  estate  in  fee  simple,  abscduto  or  determinable,  then  in  trust 
lor  tie  infant's  pors,  reprosvee,  as  part  of  the  infant's  porf^nnal  estiite ;  but 
the  •ocoxDulations,  or  any  part  thereof,  may  at  any  time  be  appUi^fd  as  if 
tli0  flune  were  income  arising  in  the  then  current  year, 

'*  (6)  Where  tho  infant's  estate  or  interest  is  an  undi^nded  share  of  land* 
the  powers  of  this  stjction  relative  to  the  land  may  bo  cxercisiHl  jointly  with 
tiid  persons  entitled  to  possession  of,  or  having  power  to  act  in  relation  to, 
tll&  filler  undiyided  share  or  shares," 
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It  is  a  general  rule  that  the  Court  will  not  alter  the  condition  of  a  lunatic's 
property  to  the  prejudice  of  his  successors,  but  the  rule  is  subject  to  the 
overridinK  maxim  that  the  benefit  of  the  lunatic  is  the  object  to  be  primarily 
considered  :  see  Lewin,  1096  et  9eq.  (and  cases  there  cited) ;  A.  0,y.  Marmiis 
o/Ailesbury^  12  App.  Cas.  672.  Thus,  where  a  mortgage  of  a  lunatic's  real  or 
leasehold  property  is  paid  off  out  of  his  personal  eetete,  the  mortgage  should 
not  be  re-conveyed  to  the  lunatic,  but  should  be  kept  on  foot  by  transferring 
it  to  the  committee,  to  be  disposed  of  as  the  Court  ma;^  direct,  so  as  to  leave 
open  the  question  how  the  mortgage  debt  should  tdtimately  be  borne :  He 
MeUy,  49  L.  T.  N.S.  429. 

So  where  a  copyhold  estate,  as  to  which  the  rules  of  descent  were  different 
from  those  of  freeholds,  was  enfranchised,  the  Court  inserted  a  declaration 
in  the  order  sanctioning  the  enfranchisement,  carrying  over  the  equitable 
interest  in  the  enfranchised  property,  in  the  event  of  the  lunatic  dying 
intestate,  to  the  persons  who  would  hiave  taken  it  if  it  had  not  been  enfran- 
chised :  Re  RydtTy  20  Ch.  Div.  514. 

And  where,  under  an  order  made  in  lunacv,  part  of  the  personal  estate  ot 
a  lunatic  was  laid  out  in  the  purchase  of  real  estate  as  a  convenient  mode  of 
investment,  and  a  declaration  was  inserted  in  the  conveyance  in  conformity 
with  the  terms  of  the  order,  that  the  premises  granted  were,  **  to  all  intento 
and  purposes,  to  be  considered  as  nart  of  the  personal  estate  of  the  lunatic ; " 
it  was  held  that  the  value  of  the  lands  was  part  of  the  personal  property  of 
the  lunatic  at  his  death,  and  oonsequentiy  siibject  to  prooate  duty :  A.  O.y, 
Marquis  of  Ailesbury,  12  App.  Cas.  672. 

A  specific  bei^uest  of  railway  stock  was  held  to  be  adeemed  by  a  sale  of  it 
under  an  order  m  the  subsequent  lunacy  of  the  testator :  Re  Freer ,  Freer  v. 
F.,  22  Ch.  D.  623. 

Sums  required  for  repairs  and  permanent  improvements  may  be  raised  by 
mortgage  of  the  estate  of  which  a  lunatic  is  tenant  in  tail :  Re  Oiet,  5  Ch. 
Div.  881. 

The  Limacy  Act,  1890  (63  &  54  Y.  c.  5),  which  repeals  the  Lunacy  Begu- 
lation  Act,  1853  (16  &  17  V.  c.  70),  provides  hj  sect.  117,  that  the  Judge  in 
lunacy  may  order  that  any  property  of  a  lunatic,  whether  present  or  future, 
be  sold,  charged,  mortgaged,  dealt  with,  or  disposed  of,  as  the  Judge  thinks 
most  expedient  for  the  purpose  of  raising,  securing,  or  repaying  money  which 
is  to  be  or  has  been  applied  in  payment  of  debts  of  the  lunatic,  discharge  of 
incumbrances  on  his  property,  or  for  his  maintenance.  Moneys  expended 
for  permanent  improvement  of  a  lunatic's  property  may  be  ordered  to  be  a 
charge  on  the  improved  property  or  any  other  of  his  property,  and  tiie  charge 
may  DC  made  either  to  the  person  advancing  the  money,  or,  if  it  is  paid  out 
of  the  lunatic's  general  estate,  to  some  person  as  a  trustee  for  him  as  part  of 
his  personal  estate.  By  sect.  120,  the  Judge  is  empowered  to  authorize  and 
direct  the  committee  of  the  lunatic's  estate  to  effect  sales,  exchanges,  par- 
titions, leases,  surrenders,  assignments,  and  other  dispositions,  including  the 
canying  on  of  any  trade  or  business,  and  the  exercise  of  powers,  or  giving 
of  consent. 

Under  these  sections  a  sale  in  consideration  of  a  perpetual  rent-charge 
may  be  sanctioned :  Re  Ware,  (1892)  1  Ch.  344. 

By  sect.  123,  **  the  lunatic,  his  heirs,  exors,  admors,  next  of  kin,  devisees, 
legatees  and  assigns,  shall  have  the  same  interest  in  any  moneys  arising  from 
any  sale,  mortgage,  or  other  disposition,  under  the  powers  of  this  Act,  which 
may  not  have  been  applied  under  such  powers,  as  he  or  they  would  have  had 
in  the  property  the  subject  of  the  sale,  mortgage,  or  disposition,  if  no  sale, 
mortgage,  or  disposition  had  been  made,  and  the  surplus  moneys  shall  be  of 
the  same  natui*e  as  the  property  sold,  mortgaged  or  disposed  of."  Moneys 
received  for  equality  of  partition  or  exchange,  under  leases  of  unopened 
mines,  or  on  grant  or  renewal  of  leases,  are,  as  between  the  represves  of  the 
real  and  personal  estate  of  the  lunatic,  to  be  considered  as  real  estate,  except 
as  to  leases  of  property  of  which  the  lunatic  was  tenant  for  life,  in  whidi  case 
the  moneys  are  to  be  personal  estate. 

This  section  corresponds  with  sect.  119  of  the  Act  of  1853,  which,  however, 
was  restricted  in  terms  to  land ;  and  therefore  on  a  conversion,  by  order  in 
lunacy,  of  a  lunatic's  personal  estate,  the  suiplus  moneyBy  aooocdmg  to  ths 
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old  law,  would,  in  the  absence  of  any  special  direction,  retion  their  converted 

character:  see  Janes  v.  Oreen,  5  Eq.  555;   Oxtnden  v.  L,  CompUrn^  2  Ves. 

iuiL69;  ^ajp.  Phillips,  19  Ves.  118;  Exp.  Bromfield,  1  Ves.  jiin.  453;  Be 

Airfer,  17  Ch.  D.  241. 
And  under  tiie  corresponding  proyision  in  11  G.  IV.  &  1  W.  IV.  c  65, 

there  haying  been  no  election  to  take  them  as  personalty,  the  surplus  pro* 

ceeds  of  a  lunatic's  estate  which  had  been  sold  continued  to  be  impressed 

viththe  character  of  realty :  Be  Wharton,  5  D.  M.  &  Qt.  33. 

Under  sect.  124  of  the  Act  of  1853,  the  Court  had  no  power  to  make  an 
exchange  of  the  lunatic's  land  without  the  minerals  under  it :  Be  Dicconson, 
15  GL  Diy.  316 ;  or  to  authorize  the  committee  of  a  lunatic  to  sell  the  lunatic's 
undiyided  share  of  land  to  the  owners  of  the  other  shares :  Be  Weld,  28  Ch. 
Dir.  514 ;  but  this  could  be  done  under  the  powers  of  the  Settled  Land  Act, 
1882 :  Be  OaitsMl,  40  Ch.  D.  416. 

There  was  no  power  under  the  Lunacy  Besulation  Act,  1853,  s.  125,  to  order 
a  sale  for  buildinf^  purposes  of  land  of  whidi  the  lunatic  was  tenant  for  life : 
Be  Corhett,  35  L.  J.  Ch.  793 ;  and  the  Court,  acting  solely  and  entirely  in  his 
interest,  would  not  lightly,  or  without  sufficient  cause,  alter  the  state  of  his 
property :  see  Be  Mary  Smith,  10  Ch.  79 ;  and  1  L.  C.  Eq.  1014,  5,  and  cases 
tibere  collected. 

A  ^rant  for  a  term  of  years,  for  a  gross  sum  payable  by  instalments,  of 
the  minerals  on  the  estate  of  a  lunatic  tenant  in  common  in  fee,  was  treated 
as  in  the  nature  of  an  absolute  sale  of  a  portion  of  the  real  estate,  so  that  the 
money  belonged  to  his  heir-at-law  as  real  estate.  Secus,  as  to  the  proceeds  of 
mch  sales  in  which  the  lunatic  had  concurred  while  of  sound  mind :  Be 
Mary  Smith,  10  Ch.  79. 

Under  sect.  136  of  the  Act  of  1853,  the  Court  declined  to  authorize  the 
committee  of  a  lunatic  mortgagee  to  sell  and  conyey  under  the  power  of  sale, 
hat  merely  directed  him  to  sell,  leaying  the  transfer  of  the  legal  estate  to  be 
dealt  with  on  a  subsequent  application  under  the  Trustee  Act,  1850  :  Be  Har-^ 
wood,  35  Ch.  Diy.  470.* 

£yen  though  a  limatic  is  insolyent,  the  Court  will  reeard  his  benefit  before 
the  interests  of  creditors,  and  sums  properly  expended  for  his  maintenance, 
whether  before  or  after  the  inquisition,  will  in  general  be  repaid  in  priority 
to  otiier  claims :  In  re  Fink,  23  Ch.  Div.  577. 

As  to  the  mode  of  execution  of  a  lease  by  committees  of  a  lunatic  on  his 
behalf,  see  Lawrie  y.  Lees,  7  App.  Cas.  19. 

for  the  proyisions  of  the  Act  of  1890,  in  substitution  for  repealed  sections 
of  the  Trustee  Acte,  v.  inf.  Chap.  XLL,  Sect.  X. 


(n.)  BEznwiiro  ob  OAAimNa  leases  ttitdeb  11  oeo.  iy.  &  1  will.  iv. 

0.  65. 

1,  Order  to  renew  Lease  under  Sect.  12. 

APFonrr  B.,  the  guardian  of  A.,  the  infant,  in  the  place  of  the  said 
infant  (by  deed)  to  surrender  to  0.  the  term  granted  by  the  lease  dated 
&c.,  granted  by  &c.  to  &c.  of  the  hereditaments  therein  comprised,  and 
to  accept  and  take,  in  the  place  and  for  the  benefit  of  the  said  in- 
fant, and  the  other  persons  interested,  and  to  become  interested,  under 
the  will  of  D.,  &o.,  one  or  more  lease  (a  new  lease)  or  leases  of  the 
said  hereditaments  daring  the  liyes  of  &c.,  such  surrender  and  new 
lease  or  leases  to  be  settled  by  the  Judge. — See  Re  Buckle,  V.-O.  T.> 
1850,  A.  976. 

For  the  forms  of  recital  in  lease,  affidayit  yerifying  engrossment  of  lease 
and  counterpart,  and  memorandum  of  approyal,  see  Dan.  Ch.  Pr.  2203, 
Forms,  p.  940. 

For  inquiry,  if  for  infants  benefit,  to  surrender  old  and  take  new  lease^ 
see  Be  Atkinson,  M.  B.,  2  Aug.  1852,  A.  1923 ;  Marq.  Bath,  23  Noy.  1841, 
B.  106  (Pur,  Ord.  21  Jan.  1842,  B.  937). 


874 


In/ants. 


[chap,  xxxvih. 


II 


2.  Order  on  Petition  to  grant  netc  Lease — Sect.  17. 

ITpok  petitioix  of  the  infant  by  his  next  friend, — ''  This  Court  being 
of  opinion  that  it  is  (fit  and  proper,  and)  for  the  benefit  of  1j.  the 
infant,  that  a  lease  of  the  land  in  the  petition  mentioned  of  [^or  to] 
which  the  said  infant  is  seised  [or  possessed,  or  entitled],  in  fee  {^or  in 
tail]  should  be  granted  to  &c.,  upon  the  terms  and  conditions  men- 
tioned in  the  conditional  contract  in  the  petition  and  affidavit  of  &c. 
referred  to,  for  the  term  of  —  years  from  the  —  day  of  — ,  Let  the  said 
contract  be  carried  into  effect,  And  Let  a  proper  lease  in  conformity 
therewith  be  settled  by  the  Judge ;  And  Let  the  Deft  E.,  the  guardian 
of  the  infant,  be  at  liberty  in  the  name  of  the  infant  to  make  and 
execute  such  lease  when  so  settled ;  And  Let  a  counterpart  of  such 
lease  be  executed  by  the  said  &c.,  the  lessees,  and  deposited  for  safe 
custody  in  the  Central  Office  (until  the  said  infant  shall  attain  the  age 
of  twenty-one  years),  but  with  liberty  to  proper  parties  to  haye  the  use 
thereof,  if  required,  in  the  meantime,  for  the  purpose  of  enforcing  any 
of  the  oovenants  therein  contained." — Liberty  to  apply. — See  Leyeester 
y.  Z.,  V..C.  S.,  13  July,  1855,  B.  1185;  HaUiwell  r.  H.,  M.  E.,  30 
July,  1855,  A.  1433. 

For  the  like  order  where  the  infant  was  not  solely  interested,  see  Bichards 
V.  A,  V.-C.  B..  31  July,  1876,  B.  1528. 
These  orders  may  be  obtained  on  smnmons  at  Chambers. 


3.  To  surrender  old  and  accept  new  Lease — Premium  charged  on 
Premises  and  raised  by  Mortgage — Sects,  12  and  14. 

Upon  the  petition  of  Q.,  an  infant,  by  B.,  her  next  friend  &c..  And 
this  Court  being  of  opinion  that  the  agreement  in  the  petition  men- 
tioned, dated  &c.,  is  fit  and  proper  and  for  the  benefit  of  the  infant 
Petr  Q.,  Let  the  said  agreement  be  carried  into  effect ;  And  Let,  pur- 
suant to  the  12th  section  of  the  Act  11  G.  IV.  &  1  W.  IV.  c.  65, 
intituled,  '*  An  Act  for  consolidating  and  amending  the  laws  relating 
to  property  belonging  to  infants,  femes  coverts,  idiots,  lunatics,  and 
persons  of  unsound  mind,"  the  said  B.  be  appointed  guardian  of 
the  'said  O.,  the  infant,  in  the  place  of  the  said  infant  by  deed  to 
surrender  to  C.  the  said  lease  dated  &c.,  granted  by  X.  to  Y.  of  the 
hereditaments  and  premises  comprised  therein  (without  prejudice  to 
the  said  mortgage  dated  &c.),  and  to  accept  and  take  in  ^e  place, 
and  for  the  benefit  of  the  said  infant,  a  new  lease  of  the  said  heredita- 
ments and  premises  at  the  premium  of  £ — ,  and  for  the  term  and  sub- 
ject to  the  covenants  and  conditions  in  the  said  agreement  mentioned ; 
And,  pursuant  to  the  14  th  section  of  the  said  Act,  Let  the  said  sum  of 
£ — ,  to  be  paid  by  the  said  B.  as  a  premium  for  the  renewal  of  the 
said  lease,  and  all  reasonable  charges  incident  thereto,  including  the 
costs  of  this  application  and  consequent  thereon  to  be  taxed  &g., 
together  with  interest  for  the  same,  be  a  charge  upon  the  premises 
comprised  in  the  said  lease  (subject  to  the  said  mortgage  dated  &c.)t 


SECT,  v.]      Jurisdiction  over  In/anfs  Property. 


875 


and  he  raised  bj  a  mortgage  or  mortgages  of  the  same  leasehold  pre- 
mises ;  And  the  surrender  and  new  lease,  and  mortgage  or  mortgages 
aforesaid,  are  to  be  settled  by  the  Judge. — Re  Griffiths^  Pearson,  J., 
28  March,  1885,  A.  447. 

4.  Order  to  grant  Lease  on  Application  in  Chambers — Sect.  17. 

Thb  Judge  being  of  opinion  that  it  is  fit  and  proper,  and  for  the 
benefit  of  A.,  the  infant,  that  the  conditional  contract  dated  &€.,  entered 
into  between  B.,  the  guardian,  and  C,  for  granting  to  the  said  C.  a 
lease  of  the  land  therein  comprised,  of  [or  to]  which  the  said  infant  is 
seised  [or  possessed,  or  entitled]  in  fee  [or  in  tail],  should  be  carried 
into  effect.  Let  the  same  be  carried  into  effect  accordingly ;  And  Let  £., 
as  sndi  g^uardian,  be  at  liberty  in  the  name  of  the  infant  to  execute  the 
indenture  marked  X.,  intended  to  be  made  between  the  infant,  of  the 
one  part,  and  the  said  C,  of  the  other  part,  which  has  been  settled  and 
approyed  by  the  Judge  as  a  proper  lease  in  conformity  with  the  said 
contract,  and  is  identified  by  the  signature  of  his  chief  clerk  in  the 
margin  of  the  engrossment  of  the  said  lease,  and  of  the  counterpart 
thereof,  respectively ;  And  Let  the  said  counterpart  be  executed  by  the 
said  C,  the  lessee,  and  be  deposited  for  safe  custody  &c.  [Form  2, 
wp.  p.  874]. — For  like  order,  see  Gosling  v.  G.,  M.  E.  at  Chambers, 
20  Dec.  1875,  A.  1966;  Re  E.  Yarhorougk,  V.-O.  M.,  27  Nov.  1876, 
B.  1861. 

For  inquiry  whether  the  petitioner  A.  was  an  infant,  and  seised,  or 
possesBod  of,  or  entitled  to  the  land  *'  in  fee  or  in  tail,"  within  the  Act ;  and 
whether  contracts  for  lease  were  for  his  benefit,  see  Smith  v.  Jackson,  Y.-C. 
E.,  1842,  B.  1(M8,  1349 ;  1843,  B.  483. 

For  order  authorizing  the  infant's  guardians  to  grant  a  lease  to  be  ap- 
proved, see  Be  Griffin,  Y.-C.  L.  Oranworth,  9  Aug.  1851,  A.  1490. 

5.  Order  as  to  Lease  of  Mines y  8fc,,  In/ants  being  €0- Tenants  tcith 
other  Persons. 

'*  Th£  Judge  being  of  opinion  that  it  is  for  the  benefit  of  the  infant 
Pits,  who  are  possessed  of,  or  entitled  to  certain  imdivided  shares  of,  and 
in  the  mines,  collieries,  &c.,  mentioned  and  described  in  the  indenture 
hereinafter  mentioned  as  joint  tenants  in  fee,  that  a  lease  should  be 
made  to  H.,  of  &c.,  of  the  said  mines  &c.,  for  the  term  of  years,  and 
subject  to  the  rents  and  covenants  in  and  by  the  said  indenture  intended 
to  be  granted,  reserved,  and  contained ;  And  the  Judge  having  accord- 
ingly settled  and  approved  the  lease  proposed  to  be  made  by  the  inden- 
ture intended  to  be  made  between  &c.  (and  the  covenants  and  provisions 
therein  contained),  and  of  the  counterpart  thereof,  which  said  indenture 
of  lease  and  counterpart  are  respectively  identified  by  the  signature  of 
the  chief  clerk,  in  the  margin  of  the  engrossments  thereof  respectively, 
I«t,  upon  the  said  H.  executing  and  delivering  to  £.,  &c.,  the  guardians 
of  the  said  infants,  the  said  counterpart  of  the  said  indenture  of  lease, 
the  said  B.,  &c.,  be  at  liberty,  in  the  names  of  the  said  infants  respec- 
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tirely,  to  make  and  execute,  or  join  with  the  said  C.  &c.  {the  persont  who 
are  respectively  entitled  to  the  other  undivided  shares,  ^c),  in  mflking 
and  executing  the  said  indenture  of  lease." — Direction  for  guardians  to 
deposit  counterpart  [Form  2,  p.  874]. — All  parties'  costs  of  application 
to  be  costs  in  the  action. — Bentley  v.  Lander^  V.-C.  8.,  10  Aug.  1861, 
A.  1859. 

For  orders  relating  to  leases  of  infants*  property  granted  under  Sealed 
Estates  Acts,  see  inf.,  Chap.  XLV.,  **SBTTLEiatNT. 
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NOTES. 
RENEWING  OB  GRANTING  LEASES  T7NDER  11  GEO.  IV.  &  1  WILL.  IT.  C.  Go. 

By  the  Infants'  Property  Act,  1830  (11  G.  IV.  &  1 W.  IV.  c.  65,  e.  12),  wlew 
an  infant  or  feme  covert  is  entitled  to  renewable  leases,  such  infant,  orHs 
euardian,  or  other  person  on  his  behalf,  or  feme  covert,  or  any  p-i-^tn  on  Her 
behalf,  may  apply  to  the  Court  by  motion  or  petition  (or  now  b}'  ttummonB}, 
for  the  purpose  of  surrendering  the  same,  and  taking  new  leases,  under  tlie 
direction  of  the  Court ;  by  sect.  14,  the  expenses  of  renewal  may  bo  charged 
on  the  estates  with  interest,  as  the  Court  or  L.  C.  shall  direct;  by  sect.  15, 
the  new  leases  are  to  be  to  the  same  uses ;  by  sect.  16,  where  an  infant  or 
feme  covert  is  liable  to  renew  leases,  such  infant,  or  his  euardian,  in  }m 
name,  or  such  feme  covert,  may,  by  order  to  be  made  on  the  petition  (now 
on  summons)  of  such  infant,  guaraian,  or  feme  covert,  or  person  entitled  to 
renewal,  accept  surrenders,  and  ^^rant  new  leases. 

By  sect.  17,  where  an  infant  is  entitled  in  fee  or  in  tail,  or  to  lea^holds 
absolutely,  and  it  appears  for  his  benefit  to  grant  leases  for  building  or 
repaiiing,  or  mining  or  improving,  or  farming  or  other  purposes,  he,  or  his 
guardian  in  his  name,  may,  under  an  order  to  be  made  on  his,  or  \na 
euardian's  petition  (now  on  summons),  make  such  leases  as  the  Court  ahaU 
direct,  without  fine,  to  be  settled  by  the  Judge,  and  a  counterpart  to  bo 
deposited  with  the  Clerk  of  Becords  and  Writs  (now  in  the  Central  Office), 
but  no  lease  is  to  be  made  of  the  mansion-house,  &c.,  bevond  the  minority. 

By  sect.  18,  if  persons  bound  to  renew  are  out  of  the  jurisdiction,  the 
renewals  may  be  made  by  a  person  appointed  by  the  Court  in  the  name  of 
the  person  who  ought  to  have  renewed. 

By  sects.  25,  26,  the  G;uardian  of  any  infant,  with  the  approbation  of  the 
Court,  to  be  signified  by  an  order,  to  be  made  on  the  petition  of  ^eh 
guardian,  may  enter  into  any  agreement  for  or  on  behalf  of  such  infant, 
which  such  guardian  might  have  entered  into  by  virtue  of  1  G.  I.  st.  2,  c.  10, 
s.  9  Trepealed  by  sect.  25),  sanctioning  agreements  for  the  augmentatiou  of 
small  hvings. 

The  provisions  of  this  Act  relating  to  or  affecting  idiots,  hmatics,  and 

S arsons  of  unsound  mind,  or  their  property,  were  repealed  by  the  Lunjicy 
egulation  Act,  1853  (16  &  17  V.  c.  70),  s.  1. 

Applications  on  behalf  of  infants  under  this  Act  are  now  to  be  made  in 
Chambers,  in  all  cases  where  the  infant  is  a  ward  of  Court,  or  the  admon 
of  the  estate  of  the  infant  or  the  maintenance  of  the  infant  is  under  the 
direction  of  the  Court :  0.  LV.  2  (9). 

When  the  application  is  made  by  petition,  the  order  may  be  made  in  the 
first  instance  without  inqiiiry,  on  sufficient  evidence  being  produced  to  the 
Court  (see  Form  1,  sup.  p.  873),  or  the  petition  may  bis  adjourned  to 
Chambers,  and  the  further  order  made  there,  in  which  case  the  direction  will 
be  as  in  Form  2,  sup.  p.  874. 

For  the  form  of  adjourning  petitions  to  Chambers,  see  Chap.  XXlH.i 
Vol.  I.,  p.  338,  and  for  the  practice,  lb.,  pp.  339—342. 

The  petition,  summons,  and  every  order  thereon  should  be  intituled  iu  the 
matter  of  the  infant,  and  of  the  Act. 

A  lease  may  be  granted  under  this  Act  to  extend  beyond  minority  :  Autte^ 
V.  Hohson,  1  Sm.  &  G.  505. 

The  provisions  of  the  Act,  as  to  surrender  of  leases,  apply  where  the  infimt 
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is  only  beneficially  interested,  and  the  legal  interest  is  Tested  in  a  trustee  for 
him  :  Be  QrijfHha,  29  Gh.  D.  248. 

The  etricter  construction  of  sect.  17 — tliat  the  Court  has  no  power  to  grant 
leaaes  unless  the  infant  is  indefeasiUy  seised  of  an  estate  in  fed,  or  in  tail 
in  poflOooiBon,  see  Re  Evans,  2  M.  ft  K.  318 ;  Re  Legh,  15  Sim.  445— has  not 
been  followed.  In  Re  Clark,  1  Ch.  292,  the  Court  sanctioned  a  lease  of  lands 
limited  in  fee,  defeasible  in  certain  events,  on  the  application  of  all  persons 
entitled  on  any  of  the  events  happening ;  and  in  Re  Letchford,  2  Ch.  D.  719 ; 
Re  Spencer,  16  W.  B.  306,  npon  the  like  concurrence,  a  lease  by  an  infant 
whoee  estate  in  fee  was  subject  to  his  father's  tenancy  by  the  curtesy,  was 
allowed. 

See  also  Harris  y.  Davis,  9  Jur.  1085,  that  a  lease  may  be  approved  under 
this  eection  of  property  of  which  an  infant  is  one  of  the  tenants  in  common. 

There  is  no  jurisdiction  under  this  section  compnlsorilv  to  direct  a  renewal 
for  a  minor  part-owner,  without  the  concurrence  of  tne  otiier  co-owners: 
Beity  v.  Humphreys,  I.  B.  9  Eq.  332. 

In  the  absence  of  any  evidence  that  the  lease  was  inconsistent  with  the 
agreement,  the  Court  dismissed  a  bill  by  the  lessees  to  rectify,  by  expunging 
certain,  covenants,  &c.,  a  lease  of  infant'sproperty  which  had  been  sanctioned 
by  the  Court :  Seaion  v.  Btaniland,  4  QtiSf,  61. 

And  see  as  to  this  Act,  Dan.  2203 ;  Simpson,  Infants,  368. 

Leasee  of  infants'  lands  are  now  commonly  effected  under  the  powers  of 
the  Settled  Land  Acts  or  Settled  Estates  Act,  as  to  which,  v,  inf,.  Chap. 
XLV.,  "  Settlbments." 


:  I 
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Sbcitok  VI. — OusTODT— Rbliqious  Instbuction — ^Bbsidbnoe 

Abboad. 

(l.)   OBDBBS  BXLAXnrO  TO  THE  CUSTODY,  BBLiaiOrS  INSTETTOTIOir, 
AHD  BESIDBKCB  OF  INVANTS. 

1.  Infant  to  he  delivered  into  the  Custody  of  his  Mother. 

XJfoe  the  petition  of  A.  £.  &c.,  Let  X.  forthwith  deliver  up  his 
infant  son,  0.  D.,  into  the  custody  of  A.  B.,  his  wife,  the  mother  of 
the  said  in&nt,  and  that  the  said  infant  do  remain  in  the  care  and 
custody  of  his  said  mother. — ^Directions  where  infant  is  to  spend 
hoKdays.— iJ«  Witten,  ISjuy,  J.,  30  July,  1887,  B.  1168;  8.  C,  67 
L.  T.  N.8.  336. 

For  a  sbnilar  order,  see  RsBeaant,  M.  B.,  18  May,  1878,  A.  093 ;  67  L.  T. 
N.S.  336. 


2.  Injunction  against  removing  Infant  out  of  the  Jurisdietion, 

IJpov  petition  of  A.  B.,  wife  of  0.  D.  fto. ;  And  the  petitioner  under- 
taking  as  to  damages  in  favour  of  0.  D.,  Let  0.  D.  be  restramed  until 
after  fte.,  from  removing  the  infant  X.  out  of  the  jurisdiction  of  this 
Court.— i?ir  Crookes,  North,  J.,  8  Feb.  1887,  A.  100;  S.  C,  W.  N. 
(87)  29. 

And  see  Harris  v.  H.,  W.  N.  (90J 128 ;  63  L.  T.  N.S.  262,  where  an  interim 
order  was  made  ex  parte  npon  affidavit  of  the  wife,  petitioner  in  divorce  pro- 
ceedings. 
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3.  Custody f  Besidencef  and  Leave  to  Vmt 

**Let  B.  [Jather],  by  6  o'clock  in  the  afternoon  of  thia  day,  delirer 
E.,  the  infant,  to  T.  Inext  Jriend] ;  And  the  said  T,  (by  his  ootmsel) 
undertaking  to  deliyer  the  said  infant  to  the  Petr,  L.  [tti/e],  at  the 
house  of  &c,  the  mother  of  the  said  E.,  Let  the  said  infant  remain  in 
the  custody  of  the  said  L.  until  the  said  infant  shall  attain  the  age 
of  seyen  years,  or  during  such  shorter  time  as  this  Court  ^hall  direct ; 
And  Let  the  said  infant  not  be  remored  from  —  without  the  leave  of 
this  Court,  except  for  occasional  visits  to  the  sea-coast  of  England,  or 
into  the  country  for  the  sake  of  health  or  change  of  air^  but  not 
to  a  greater  distance  than  120  miles  from  London." — Father  to  be  at 
liberty  to  see  the  infant  at  stated  periods,  and  to  be  informed  of  her 
leaving  home,  and  as  to  her  state  of  health. — Like  dircctionH  on 
behalf  of  the  mother  as  to  the  elder  children  remaioing  with  the 
father.— i?tf  BartUtt,  V.-O.  K.  B.,  4  July,  1846,  A,  2275  ;  2  Col.  661. 

This  order  was  based  upon  2  ft  3  Y.  c.  54,  since  repealed,  but  re-enacted 
and  extended  by  36  &  37  Y.  o.  12. 

4.  Inquiry  J  what  Provision — Gfuardian — Scheme — Residence — Main- 
tenance— Custody — Father  restrained  from  interfering. 

**Let  an  inquiry  be  made  whether  there  is  a  suffit  ient  provision  for 
the  maintenance  and  education  of  the  Petr,  the  infant,  during  his 
minority,  independently  of  any  allowance  or  contribution  from  his 
father,  and  of  what  nature." — If  so,  or  if  any  proposal,  "  for  making 
and  securing  such  provision,"  be  approved — direction  to  appoint, 
"  some  proper  person  or  persons  to  act  in  the  nature  of  a  guardian  or 
guardians  of  the  said  infant's  person,"  during  minority,  or  until 
further  order ;  All  proper  parties  to  have  notice  to  attend ,  and  leave 
to  propose  the  guardian  or  guardians,  and  scheme  for  the  infant's 
residence,  maintenance,  and  education,  during  minority,  to  be  approred, 
— "And  in  the  meantime,  or  until  further  order,  the  said  infant  is  to 
remain  in  the  care  and  custody  of  his  mother  A.,  and  of  his  maternal 
grandmother  the  Deft  E.,  widow,  the  said  A.  and  E.,  and  K.,  the 
next  friend  of  the  said  infant,  by  their  coimsel  undertaking  that  until 
the  further  order  of  this  Court  they  will  duly  and  properly  provide 
for  the  care,  maintenance,  and  education  of  the  ^aid  infant.  And 
Let  T.  [the  father'\j  in  the  petition  named,  and  his  agents,  be  restrained 
until  such  further  order  from  removing  the  said  infant  from  his 
present  residence,  or  changing  the  present  custody  of  the  said  infant, 
or  disturbing  or  interfering  with  the  same  in  any  manner." — Liberty 
to  apply.— 7%oma«  v.  Roberts,  V.-C.  K.  B.,  22  May,  1830,  B.  861  ; 
3  Dr.  &  S.  768  (the  Agapemone  case). 

For  order  that  the  infants  remain  in  the  custody  of  the  petitioner  until 
they  respectively  attain  the  age  of  seven  years,  or  diurng  such  shorter  time, 
&c.,  and  restraining  the  husband  from  prosecuting  proceedings  in  the  Queen'a 
Bench  to  obtain  the  custody  of  them,  with  leave  to  him  to  see  the  infanta 
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It  an  raaonable  and  i>roper  tunes  in  the  piesence  of  the  petitioner  or  of 
lodK  penon  as  the  petitioner  ahoidd  appoint,  see  Be  OakeUy,  M.  B.,  28  Jan. 
18e7,  B.  261. 


5.  Order  under  the  In/ante'  Cueiody  Act,  1873  (36  8f  37  F.  c.  12), 
8.  If  for  delivery  of  Infant  to  his  Mother, 

Upok  the  petition  of  L.  [M«  mother^  the  wife  of  H.  &c.,  by  C.  her 
next  friend.  Let  the  Beepondent  H.  immediately  deliyer  T.,  the  infant 
in  the  petition  named,  to  the  Fetr  L. ;  And  Let  the  said  infant  remain 
in  the  custody  of  the  Fetr  until  farther  order ;  And  Let  the  Bespon- 
dent,  and  the  paternal  grandfather  and  paternal  grandmother  of  the 
said  infant,  have  aocess  to  the  said  infant  at  aU  reasonable  times; 
And  Let  the  Fetr  be  at  liberty  to  apply  for  a  scheme  for  the  main- 
tenance and  education  of  the  said  infant  on  his  attaining  the  age  of 
Boven  years ;  Bespondent  to  pay  to  C.  the  next  friend  of  the  Fetr  the 
costs  of  the  Fetr  of  this  application,  to  be  taxed  &c. — ^Liberty  to 
apply.—i^e  Taylor,  an  Infant,  M.  B.,  11  Nov.  1876,  B.  1771 ;  8.  C, 
4  CL  D.  157. 


6.  Custody  of  Infanta  committed  to  Mother — Cfuardians— Provision — 
Fattier  excluded,  except  at  stated  Timee. 

Ok  petition  of  the  mother  by  her  brother  and  next  friend,  and  of 
the  infants  by  the  same  next  friend,  ''  Let  M.  and  J.,  the  infants, 
remain  in  the  care  and  custody  .of  the  Fetr  E.,  their  mother." — 
Appoint  Fetr  E.  and  F.  [next  friend'\  to  act  in  the  nature  of  guardians 
to  the  infants  until  further  order;  "And  Let  the  Fetr  E.  haye  the 
charge  and  superintendence  of  the  education  of  the  said  infants,  the 
said  Petr  E.  and  the  said  F.,  by  their  counsel,  undertaking  that, 
nnta  the  further  order  of  this  Court,  they  will  duly  and  properly 
provide  for  the  care,  maintenance,  and  education  of  the  said  infants ; 
And  Let  Y.,  the  father  of  the  said  infants,  have  access  not  oftener 
than  once  in  three  months,  to  see  the  said  infants,  at  his  own  expense, 
in  the  presence  of  such  person  as  the  said  E.  may  appoint,  within  one 
nule  of  their  residence  in  England,  for  the  time  being." — ^Liberty  to 
apply.— i?<?  Young,  V.-C.  S.,  18  Jan.  1856,  B.  392. 

For  order  on  the  mother  of  children,  residing  with  them  at  Pans,  but 
Iwth  parents  and  children  bein^  English,  to  deliyer  the  children  to  the 
father  within  a  week,  or  otherwise  to  concur  with  him  in  taking  the  steps 
MOMsary  for  authorising  them  to  be  deUyered  to  him  according  to  the  laws 
of  France,  with  declaration  for  information  of  French  Courts,  that  an  appeal 
to  House  of  Lords  does  not  suspend  the  order  of  the  L.  C,  see  Hope  y.  H., 
4  D.  M.  &  G.  355 ;  L.  0.,  5  Aug.  1854,  A.  1499. 

For  orders  restraining  the  father,  on  ground  of  immoral  conduct,  from 
nmoring  or  attempting  to  remoye  the  Fits,  his  infant  children,  or  any  of 
fliem,  from  the  care  and  custody  of  the  sisters  of  their  deceased  mother,  see 
W^naiey  y.  D,  Beaufort,  2  Buss.  44. 

And  for  persons  to  be  appointed  to  act  as  guardians,  though  the  Either 
vu  liying,  ne  being  an  improper  person  to  haye  the  care  of  his  infant  chil- 
^,  S.  C,  L.  O.,  9  Noy.,  1825,  B.  182 ;  and  for  directions  as  to  their 
^vtody,  mainteDAnoe,  and  education,  see  same  orders. 
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For  order  restraining  the  infant  Flta^  fath^T  and  Ms  agents  frt>m  takiii^ 
posseadon  of  their  persons,  and  from  mtermeddling  with  th@mT  until  ftirther 
urder ;  with  inqniir  what  would  be  a  proper  plan  for  their  mainknance  and 
education^  and  with  whom  and  under  whoae  care  they  ebonld  remam  duriii^ 
their  minority  or  until  farther  order^  see  Shdky  t.  Wutbrmke,  cited  in 
L}f(mi  Y.  Blenkin^  Jac  267,  8 ;  and  etaying  bis  interfering  with  their  custody, 
Dt  MofUaigle  T.  Cane,  M.  B.,  1  Feb.,  16^3,  A.  423 ;  oontmued  at  the  he&rin^, 
S.  a,  3  Deo.,  1863,  A.  281. 

7.  Order  under  the  Ouardiamkip  of  Infants  Act^  1886. 

Thb  application  by  originating  eunimoEB  of  A,  B.,  an  infautj  by  &c- 
that  the  nomination  of  0.  D.  and  E.  F,  by  the  will  of  her  late  mother, 
O.  H.y  as  the  guardians  of  her  chUd,  the  said  A.B.,  might  be  con&nned 
by  the  Court,  and  that  the  said  C  D.  and  E.  F.  might  be  authorised 
and  empowered  to  act  as  such  guardiane  of  the  person  of  the  ^d  A.  B,, 
and  to  haye  the  custody  of  the  said  infant ^  and  the  care  of  her  mainte- 
nance and  education  during  her  minorityj  and  for  an  allowance  for 
maintenance  &c.,  which  upon  hearing  the  solrs  for  &c.  in  Chambers 
was  adjourned  &c.,  and  upon  hearing  counsel  for  the  appHeantr  and 
for  M.  N.  the  father  of  the  said  inf ant»  Let  the  appointment  of  the 
said  C.  D.  and  E.  F.  as  guardians  of  the  infant  be  conBrmed  jointly 
with  the  said  father,  and  adjourn  back  to  Chambers  the  rest  of  the  said 
summons.— i2«  &.,  Kekewich,  J.,  29  Oct.  1691,  A.  1473  ;  S.  C,  (1892) 
1  Oh.  292. 


8.  Order  regulating  Mmdence  during  SoUdays, 

Upon  the  appeal  &c.,  Let  the  Baft  H.  {the  husband)  forthwith  de- 
liver up  the  Pit  I.  to  her  mother  the  Pit  A.  for  the  purpose  of  allow- 
ing the  said  infant  to  pass  the  rest  of  her  present  holidays  with  her 
said  mother ;  And  Let  the  Deft  H.  be  restrained  from  preventing  the 
infant  Pit  H.  the  younger,  from  passing  the  £rst  month  of  the  coming 
Midsummer  holidays  with  his  mother^  the  Pit  A.,  as  directed  by  the 
trustees  of  the  indenture  dated  &c.,  by  their  notice  dated  &c.,  set 
forth  in  the  third  paragraph  of  the  statement  of  daim ;  And  Let  the 
said  Deft  be  also  restrained  from  preventing  the  Pit  A,  from  having 
access  to  or  communication  with  her  said  children  the  Pits  L  and  H* 
the  younger,  or  either  of  them,  at  their  respective  schools  in  the 
statement  of  daim  mentioned,  subject  only  to  the  ordinary  regula- 
tions of  such  schools  for  the  time  being. — See  HamiUon  v.  Heeior^ 
L.  0.,  19  July,  1871,  A.  1941 ;  S,  a,  6  Ch.  701,  reversing  13  Eq.  511. 

9.  Mother  having  become  a  Roman  Catholic  removed  from  beint^ 

Ghmrdian. 

And  S.,  the  mother  of  the  infants,  by  her  counsel  admitting  that 
since  &c.,  the  date  of  the  said  order,  she  has  adopted  the  Homan 
Catholic  faith,  Let  her  be  removed  from  being  guardian  of  the  persons 
of  said  infants ;  And  Let  M.  be  appointed  sole  guardian  of  the  persons 
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of  &e  said  infants  dining  their  respective  minorities,  or  until  farther 
order ;  And  Ijet  the  said  8.  delirer  np  the  said  infants  to  the  said  M. ; 
And  I^  the  said  8.  haye  reasonable, access  to  the  said  infants,  she  bj 
Iter  oonnsel  undertaking  not  to  speak  to  them  on  religion  or  religioiis 
rabjectB.— i^ir  FeU,  V.-O.  8.,  22  Feb.  1870,  A  1289. 


10.  Infant  to  be  brought  up  in  the  Roman  Catholic  Religion. 

TJposr  the  application  of  H.  by  G.  H.,  his  mother,  testamentary 
guardian  and  next  friend,  for  the  purpose  of  this  application ;  And  upon 
healing  the  sobs  for  the  applicant  and  for  the  Pit ;  And  upon  reading 
ftc. ;  And  the  applicant  being  present  in  person  and  expressing  his 
wish  to  be  brought  up  in  the  Boman  Oatholio  f  aitii,  Let  the  applicant, 
the  Fit  H.  be  henceforth  brought  up  in  the  communion,  doctrines,  and 
worship  of  the  Soman  Catholic  religion.— iS^  Hassall,  H.  ▼.  H.,  Fry,  J., 
at  Chambers,  16  March,  1883,  A.  509. 

For  a  dedaiation  that  a  child  ought  to  be  brought  up  in  and,  when 
capable  of  receiring  religious  education,  educated  as  a  member  of  the  Boman 
(^IhoUe  Church,  into  which  she  was  baptised,  and  of  which  her  deceased 
fftthar  at  his  maniage  and  down  to  the  time  of  his  death  continued  a 
member ;  but  that  haying  regard  to  her  tender  age  and  condition  of  health, 
the  Court  deemed  it  requisite  that  the- child  shoiud  continue  under  the  care 
of  her  mother  ^who  had  during  her  first  marriage  conformed  to  her  husband's 
religion,  but  smce  his  death  returned  to  ProtestentiBm),  her  mother's  husband 
and  W.  (who  were  appointed  guardians),  until  she  should  attain  the  age  of 
seren  years,  when  application  should  be  made  to  the  Court  respecting  her 
guardianship,  education,  and  religious  instruction,  see  Atutin  y.  ^.,  L.  C, 
27  Kay,  1865,  A  1092;  4  D.  J.  ft  S.  717,  varying  M.  B.,  S4  Beay.  257. 

11.  In/ant  to  be  brougM  up  in  the  Church  of  England. 

<hr  the  petition  of  the  infants  by  their  next  friend,  and  of  two  of 
^eir  testanentary  guardians,  against  their  mother  and  co-guardian 
{the  will  eantaimng  no  epecial  direction  ae  to  the  infante^  bringing  up\ 
— "  Declare  that  the  Petrs,  the  infant  Fits,  ought  to  be  brought  up 
in  the  eommunion,  doctrines,  and  worship  of  the  Church  of  England, 
as  by  law  established,  and  that  the  said  infants  ought  to  attend  the 
public  worahip  of  the  said  Church,  and  that  they  ought  not  to  be 
taken  to  attend  the  chapel  in  the  petition  and  in  the  affidavit  of  E. 
referred  to ;  And  Let  the  said  E.  be  restrained  from  taking  the  said 
JnlaTitH,  or  any  of  them,  or  causing  or  procuring  (or  permitting)  the 
aaid  infants,  or  any  of  them,  to  be  taken  to  the  said  chapel,  or  to  any 
places  or  place  of  worahip  where  worship  is  performed  otherwise  than 
aooording  to  the  rites  and  ceremonies  of  the  Church  of  England,  as  by 
law  eetablished."— ^/^A  y.  B.,  M.  B.,  4  Aug.  1836,  A.  1091. 

For  a  similar  order  that  infants  in  their  fifteenth  and  twelfth  years  be 
brought  up  in  the  Churdi  dt  England,  the  professed  faith  of  their  deceased 
father,  and  restraining  the  mother  from  taking  them  to  a  Plymouth  Brethren 
Ghapd,  of  which  sect  she  had  become  a  member,  see  Re  Newhery,  1  Ch.  263 ; 
1  £q.  431.  For  the  like  order,  with  injunction  against  the  mother  (a  Boman 
GbUholic),  see  Re  Agar  Elite,  Agar  EUie  y.  LaeceUee,  Y.-C.  M.,  5  Aug.  1878, 
A  1788 ;  affirmed,  O.  A,  23  Noy.  1878,  A  1859 ;  10  Ch.  Diy.  49. 

For  the  like  order,  pending  the  settling  a  scheme,  with  liberty  for  the 
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mother  (who  had  turned  Boman  Catholic)  to  have  reasonable  ^cc^m^  and  to  be 
allowed  unrestricted  correspjondence,  on  her  undertaking  not  to  epeak  qt 
write  on  the  subject  of  religion,  see  Byng  v.  Oivailim,  M.  U.^  5  June,  1S60^ 
A.  1025. 

For  order  appointing  guardians  of  an  infant  which  had  been  placed  at  the 
Patriotic  Fund  School  on  the  death  in  action  of  its  father  (a  Protestant),  oo. 
their  undertaking  to  allow  the  mother  (a  Roman  Catholic)  access  to  the  infant 
at  reasonable  and  proper  times,  to  be  appointed  for  the  purpose  by  the 
governors  of  the  establis^nent,  and  the  motner  conforming  to  the  reg;iilatiotijS 
of  the  establishment  as  to  the  visiting  of  children  by  their  friends,  see  lie 
Race,  V.-C.  K.  in  Chambers,  15  Dec.  1857,  B.  284. 

For  order  restraining  the  testamentary  guardian,  appointed  by  a  Eoman 
CathoHc  father,  from  removing  an  infant,  aged  eleven,  from  the  cu?tc>dy  of 
her  grandmother,  with  whom  she  had  been  allowed  to  Hvo  for  ten  years, 
and  with  whom  she  had  been  brought  up  in  the  Anglican  faith,  see  Andrtwm 
V.  Salt,  L.JJ.,  6  May,  1873,  A.  1299;  S,  C,  8  Ch.  622. 

12.  Cmtody  given  to  Foreign  OnardiaiK 
Upon  motion  &c.,  Declare  that  the  order  dated  &c.  [order  appointing 
gtMrdian  in  EnglancT}  is  to  be  without  prejudice  to  the  power  and  ri^bt 
of  the  Deft,  V.,  as  the  guardian  appointed  by  the  Austrian  Vice- 
Consular  Court  at  Constantinople,  And  that  the  said  Deft,  m  such 
guardian,  has  the  sole  and  exclusive  right  to  the  custody  and  control  of 
the  infant  Pits  B. ;  and  the  said  Deft  V.  is  to  be  at  liberty  to  apply  as 
to  the  removal  of  the  infant  Pits  out  of  the  jurisdiction  of  this  Court, 
and  otherwise,  as  he  may  think  fit. — Nugent  v.  Vetzera^  Y.-C.  W.,  12 
July,  1866,  B.  1664 ;  S.  C,  2  Eq.  704. 

13.  Additional  Ghnardian  of  the  Person — Leave  to  Tyarel. 

Upon  motion  &c.  by  coonBel  for  infant  Pits,  Let  A,  B.  of  &c.  be 
appointed  guardian  of  the  persons  of  the  infant  Pits  during  their 
minorities,  or  until  further  order,  in  addition  to  and  to  act  jointly  with 
the  Deft  C.  D.  Leave  to  infants  to  travel  abroad  on  usual  under- 
taking of  the  guardian  to  bring  the  infant  within  the  jurisdiction  when 
required.— 72*  Callaghan,  Elliott  v.  Lambert,  C.  A.,  1  Dec.  1 884,  A.  1 649 ; 
S.  a,  28  Ch.  Div.  186. 

14.  Temporafy  Absence  Abroad. 
"The  said  W.  undertaking  that  the  said  infant  B,  shall  return  to 
this  country  (within  the  jurisdiction  of  this  Court)  on  or  before  the  — 
day  of  —  [or  within  —  from  this  time],  and  having  Bigned  the  lie- 
gistrar's  book  (summons)  accordingly.  Let  the  said  infant  be  allowed  to 
accompany  the  said  W.  on  her  intended  tour  to  &c. ;  And  Let  the  sum 
of  £ —  be  allowed  to  &c.,  the  said  infant's  guardian,  in  addition  to  the 
sums  already  allowed  for  the  maintenance  and  educatiou  of  the  said 
infant  by  the  orders  dated  &c. ;  And  Let  the  said  guardian  out  of  such 
sums  pay  to  the  said  W.  the  sum  of  £ — ,  for  the  said  infant's  travelling 
and  other  expenses  on  the  journey." — Costs  to  be  costs  in  the  action. 
Bank  V.  ^.,  M.  E.,  19  July,  1851,  A.  1232;  5Atr%  v.  E.  Ferrers, 
V.-C,  8  Deo.  1834,  B.  264. 

For  orders  for  maintenance  of  in&nts  out  of  the  jurisdiction,  see  Stephen* 
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T.  Jamet,  1  M.  ft  K  633 ;  Wyndham  y.  Z.  Ennumore,  1  Ee.  468 ;  i>e  JTfever 
T.  Boehpori,  6  Beay.  392. 

Where  the  mother's  health  required  residence  abroad,  see  We$icamb  y. 
Dorien,  V.-C.  E.,  1842,  B.  1182. 

For  Older  for  appointinent  of  guardian  in  India,  to  infant  residing  there, 
the  guardian,  by  ner  solr,  ^indertakiDg  to  inform  the  Judge,  once  eyery  six 
months  by  letter,  of  the  progrees  of  the  infant  in  his  education,  and  of  his 
state  of  health,  and  for  allowanoe  for  the  infant's  maintenance  out  of  the 
fonds  here,  to  be  paid  to  the  attorney  under  power  from  the  guardian,  see 
£e  BetUley,  M.  B.  at  Chambers,  31  Deo.  1859,  A.  377. 


15.  Gfuardian  having  removed  Infant  Ward  out  of  Jurisdictiony  to 
bring  her  within. 

Qk  infant's  petition  by  her  guardian  to  haye  settlement  approyed, — 
"  Let  L.,  the  mother  and  guardian  of  the  Fetr  B.,  the  infant,  bring  the 
said  infant  within  tlie  jurisdiction  of  this  Court,  and  produce  the  said 
in^mt,  and  personally  attend  with  the  i^id  infant  before  Mr.  Justice 
A.  fta  (in  his  priyate  room),  at  the  Royal  Courts  of  Justice,  at  half- 
past  ten  o'clock  of  the  forenoon,  on  — ,  the  —  day  of  — ;  And  in  the 
meantime  Let  the  said  petition  stand  oyer." — See  Re  Bickerstethf 
V.-C.  8.,  24  May,  1856,  A.  1064  ;  affirmed  by  L.JJ. ;  but  the  order  to 
be  intituled  also  in  a  cause  in  which  the  infant  was  Deft. 

For  leaye,  with  concurrence  of  the  testamentary  guardians,  for  infant  Fit, 
with  his  tutor,  to  reside  and  trayel  abroad  with  the  Deft,  the  Earl  of  S.,  to 
whose  title  he  was  preeumptive  heir,  Deft,  by  his  counsel  undertaking  to 
bring  the  said  infant  back  within  the  jurisdiction  of  this  Court  by  a  day 
named,  or  at  such  other  time  as  this  Court  shall  direct,  with  leaye  to  his 
mother  to  yisit  him,  and  trustees  to  defray  her  expenses,  see  Talbot  y.  E. 
Shrewthury,  4  M.  &  Cr.  677. 

For  undertaking  by  guardians  to  bring  infant  within  jurisdiction,  see  Be 
Clarke,  21  Ch.  D.  at  p.  830. 

16.  Infant  restored  to  his  Friends  Abroad, 

Upon  motion  &c.,  **This  Court  being  of  opinion  that  the  infant  Deft 
should  return  to  Fans  forthwith,  Let  the  Fit  be  appointed  joint  guar- 
dian with  the  said  Y.,  of  the  person  of  the  infant  Deft,  and  Let  Y.,  the 
infant  Deft,  be  deliyered  into  the  custody  of  some  person  or  persons  to 
be  appointed  by  the  said  guardians,  or  by  one  of  them,  and  be  by  them 
or  him  taken  to  Doyer  and  placed  upon  a  steam-packet  bound  for 
Oalais,  with  a  yiew  to  his  immediate  return  to  Fails." — Castel-Florite 
y.  Griesbauer,  M.  R.,  5  May,  1876,  A.  743. 

In  this  case  the  circumstances  rendered  it  expedient  that  the  infant  should 
be  under  the  care  of  his  friends  at  Faiis,  and  not  allowed  to  remain  in 
l&ifi^azid* 


NOTES. 
OT78TODY. 


By  the  Jud.  Act,  1873,  s.  25  (10),  "in  questions  relating  to  the  custody 
and  education  of  in&nts  the  rules  of  equity  shall  preyail." 
The  distinctioxi  that  existed  between  the  rules  of  equity  and  common  law 


884 


Infants. 


[chap.  ixxLvro. 


.1 


in  this  roflpect  is  well  iUnstrated  by  the  deoiBionB  in  Andrews^  Case,  Lr.  H.  B 
Q.  B.  153 ;  8  Ch.  640 ;  and  in  Alicia  Race's  Case,  7  £.  ft  B.  186,  sup.  p,  SS2. 

At  common  law  the  right  of  the  father,  or  testamentary  gnardiao  of  hia 
appointment,  and  of  the  mother  as  guardian  for  nurture  after  the  d^atli  of 
the  father,  t^ere  being  no  teetamentiuy  guardian,  was  treated  as  paramo  iznt, 
and  could  be  enforced  by  writ  of  hcUteas  corpus^  which,  when  the  infant  w&e 
too  young  to  select  his  custody  (under  fourteen  in  the  case  of  a  male,  uxtder 
sixteen  in  the  case  of  a  female :  Beg,  v.  Clarke,  7  £.  &  B.  186 ;  Beff.  t.  Hi/^^eSt 
3  £.  &  £.  332 ;  Mallinson  v.  M,,  L.  B.  1  P.  &  H.  221 ;   Ryder  t.  /£..  9  W.  B. 
440 ;  independently  of  mental  capacity :  Re  Andrews,  L.  K.  8  Q.  B.  153, 159 ; 
Reg,  V.  Clarke,  7  £.  &  B.  186,  197),  the  Court  had  no  jurisdiction  to  refuse, 
unless  cruelty,  or  contamination  m>m  the  gross  immorality  of  the  f atlier  or 
guturdian,  was  to  be  apprehended :  Re  Hakewill,  12  C.  B.  223 ;  R^  t,  GrecA- 
hill,  4  A.  &  E.  624;  Rex  v.  Isley,  5  A.  &  E.  441;  Reg.  v.  Clarke,  7  E.  &  B, 
186. 

In  equity  a  discretionary  power  has  been  exercised  to  control  the  faOier's 
or  guamian*s  lesal  rights  of  custody  where  their  capricious  exercise  would 
materially  interfere  with  the  happiness  and  welfare  of  the  child^  or  wher^ 
such  rights  have  been  forfeited  by  conduct  or  acquiescence ;  or  where  the 
father  has  so  conducted  himsell^or  is  placed  in  such  a  position  '*  ae  to  render 
it  not  merely  better  for  the  children,  but  essential  to  their  safety  or  to  their 
welfare,  in  some  very  serious  and  important  respect,  that  his  rights  fihould  he 
superseded  or  interfered  with : "  FynrCs  Case,  2  Dr.  &  S.  457,  474  ;  Andrtws 
V.  SdU,  8  Ch.  636 ;  Re  Curtis,  7  W.  E.  474  ;  Swift  v.  S,,  34  Beav.  266 ;  X^otm 
T.  Blenkin,  Jac.  245  ;  Re  McOrath,  (1892)  2  Ch.  496,  511. 

Accordingly,  in  Re  Andrews,  L.  B.  8  Q.  B.  153,  the  Court  of  Queen's 
Bench  having,  though  with  reluctance,  granted  to  the  testamentary  gtiardian, 
a  habeas  corpus,  mibject  to  the  validity  of  his  testamentary  appointment,  the 
Court  of  Chancery  restrained  the  guardian  from  removing  the  infant,  then 
aged  eleven,  from  the  custody  of  the  grandmother,  by  whom  she  had  be^ 
brought  up  for  ten  years  in  the  EngUish  Church,  the  father  having  been  a 
Boman  Catholic  :  Andrews  y.  Salt,  8  Ch.  640. 

And  under  the  modem  practice  the  Queen's  Bench  Division,  on  the  ground 
of  the  father's  gross  and  habitual  intemperance,  violence,  and  constant  use  of 
improper  and  outrageous  language,  declined  to  restore  the  child,  a  boy  of 
nine  years,  to  the  custody  of  his  father  from  that  of  his  maternal  grandfather : 
Goldsworthv*s  Case,  2  Q.  B.  D.  75. 

The  absolute  right  of  a  father  to  the  custody  of  his  children,  except  in  cases 
where  by  gross  and  extreme  misconduct  he  had  shown  himself  unfit  to  dis* 
charge  uie  parental  trust,  or  the  children  would  be  injured  by  remaining 
under  his  custody  (see  cases  collected,  Simpson,  Infants,  118 — 126),  waa  first 
modified  by  2  &  3  V.  c.  54  (Talfourd's  Act),  which  gave  the  Court,  on  the 
application  of  the  mother,  an  absolute  discretionary  power  as  to  the  custody 
of  and  access  to  the  infant  when  under  seven. 

See  as  to  the  effect  and  operation  of  this  Act  (repealed  by  the  Infants* 
Custody  Act,  1873),  and  as  to  the  principles  on  whicn  the  Court  granted  or 
refused  a  mother  access  to  her  child  under  it.  Wards  y,  W.,  2  Fh,  1H6;  Re 
HalHday's  EstaU,  17  Jur.  56 ;  Re  Tomlins&n,  3  Dr.  &  8.  371 ;  Ex]}.  Voting,  4 
W.  B.  127 ;  Shillito  y.  Collett,  8  W.  B.  683,  696;  Re  Winscom,  2  H.  &  M,  540, 

In  the  case  of  an  illegitimate  child,  the  mother  has  a  natural  ngkt  to  its 
custody,  and  the  Court,  in  exercising  ite  jurisdiction  with  a  view  to  the 
benefit  of  the  child,  will  primarily  consider  her  wishes :  Bamardo  r,  McHiigh, 
(1891)  A.  C.  388 ;  Reg,  v.  Nash,  10  Q.  B.  Div.  454 ;  but  after  her  death  the 
putative  father  will  be  preferred  to  her  relatives  claiming  as  guardians  ap- 

Sjinted  by  her  :  Re  Kerr  or  Mcfltoraith,  22  L.  B.  Ir.  642 ;  24  L.  B,  Ir.  59. 
ut  it  would  seem  that  in  such  a  case  no  person  has  all  the  rights  of  a  legal 
parent,  and  that  the  legal  righte  of  the  mother  as  to  Uie  custodj  of  an  ille- 
gitimate child  are  not  necessarily  the  same  as  those  of  a  father  m  r^pect  of 
his  legitimate  child:  Bamardo  v.  McHugh,  sup. :  Re  UUee,  53  L.  T.  N.S.  7U ; 
54  L.  T.  N.S.  286. 

For  the  principles  regulating  the  custody  of  and  access  to  infants,  where 
their  parente  have  been  judicially  separated,  see  D* Alton  v.  D*A,,  4  P.  D.  87. 

For  case  in  which  the  Court  wiU  disregard  the  paternal  right,  see  Me  Elder- 
ton,  25  Ch.  D.  220. 

And  as  to  the  custody  of  an  infant  bom  and  domiciled  out  of  the  juris- 
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dictiozi,  irhoee  father  was  bom  and  domiciled  oat  of  the  jmiBdiction  aee  lU 
WaUmghbf,,  30  Ch.  Div.  324.  * 

Wl&ere  tJie  wife  refused  to  live  with  her  hnsband.  the  cnatody  of  the  infant 
was  giTQEi  to  the  husband :  Congtable  y,  (7.,  34  W.  B.  649. 

DTFAITTS'  CUSTODY  ACT,  1873. 

Bv  tiie  Infants'  Custody  Act,  1873  (36  ft  37  Y.  c  12\  the  right  of  the  mother 
to  the  cusfcody  of  her  childrQai  as  against  the  fotner  was  recognised  and 
greaUj  extended.  Sect  1  provides  that  on  petition  of  the  motiier  of  infants 
under  sixteen,  the  Court  of  Chancery  may  order  tibat  she  shall  have  access 
to  ajid  the  custody  or  control  of  such  infants,  subject  to  such  regulations 
as  to  access  by  the  father  or  guardian  of  the  infants  as  the  Court  shall  deem 
proper. 

Sect.  2  provides  that  no  a^^reement  in  any  separation  deed  made  between 
the  father  and  mother  of  an  mfant  shall  be  held  to  be  invalid  by  reason  only 
of  its  providing  that  the  father  of  such  infant  shall  eive  up  the  custody  or 
oonlTol  thereof  to  the  mother;  but  such  agreement  uiall  not  be  enforced  if 
the  Court  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the  infant  to 
g:iye  effect  thereto. 

The  effect  of  this  Act  is  to  place  the  custody  of  the  infants  entirely  within 
the  discretion  of  the  Judge,  in  the  exercise  of  which  their  interests  will  be 
the  primary  consideration :  see  Be  Taylor^  4  Ch.  D.  157,  tup.  p.  879. 

Aiid  atheistical  opinions,  not  merely  held,  but  openly  prodaimed,  by  the 
mother,  who  refused  to  allow  the  child  to  receive  religious  instruction,  and 
had  also  published  a  book  which,  in  the  opinion  of  the  Court,  was  obscene 
(see  Ee  Be$arU,  11  Ch.  D.  508),  or  constant  drunkenness  of  the  mother  {Be 
Carnegie^  M.  B.,  30  March,  1878,  A.  595),  will  induce  the  Court  to  refuse  to 
enforce  the  father's  agreement  to  give  up  the  custody  and  control  of  the 
children,  and  order  th^n  to  be  delivered  to  Idm. 

"  Custody  and  control,'*  in  sect.  2  of  ^e  Act,  includes  control  of  religious 
education,  so  that  where,  on  a  sraaration,  a  Boman  Catholic  father  agreed 
that  the  wife,  a  Protestant,  should  have  the  absolute  control  of  the  infant 
without  interference  from  lum,  the  wife  was  entitled  to  bring  up  the  child  in 
her  own  faith:  Ctmdon  v.  Vollum,  57  L.  T.  N.S.  154 ;  W.  N.  (87)  121. 

In  the  exercise  of  its  discretion,  the  Court  will  hesitate  to  remove  a  girl 
of  tender  years  from  the  custody  of  the  mother  and  other  relatives  whose  con- 
duct is  unimpeached,  and  to  place  her  under  the  control  of  her  father :  Be 
Ethel  Brown,  13  Q,  B.  D.  614. 

An  application  to  vary  an  order  made  imder  sect.  1  of  the  Infants'  Custody 
Act  (36  &  37  y.  c.  12),  should  be  made  to  the  Judge  who  made  the  order : 
Be  HoUy  16  Ch.  Div.  115  ;  and  may  be  made  by  a  respondent  to  the  original 
petition :  8.  C. 

In  determining  whether  the  custody  of  an  infant  child  ought  to  be  ^ven 
to  or  retained  by  the  mother,  the  Court  will  consider  (1)  the  paternal  right, 
(2)  the  marital  au^,  (3)  the  interest  of  the  child ;  and  the  marital  duty  in- 
cludes the  responsibility  of  each  parent  so  to  live  that  the  children  shall  nave 
the  joint  care  and  affection  of  both :  Be  Elderton,  25  Ch.  D.  220. 

GUABDIANBHIF  OF  INPAKTS  ACT,  1886. 

By  sect.  5  of  this  Act  (49  &  50  Y.  c.  27)  it  is  enacted  that  the  Court  may, 
upon  Ihe  application  of  the  mother  of  any  infant  (who  may  apply  without 
next  friend),  make  such  order  as  it  may  think  fit  regarding  the  custody  of 
such  infant,  and  the  right  of  access  thereto  of  either  pcurent,  having  rej^rd 
to  the  welfare  of  the  infant  and  the  conduct  of  the  parents,  and  to  the  wishes 
as  well  of  the  mother  as  of  the  father,  and  may  alter,  vary,  or  discharge  such 
order  on  the  application  of  either  parent,  or  after  the  death  of  either  parent, 
of  any  gnanhan  imder  the  Act ;  and  in  every  case  may  make  such  order 
respecting'  the  costs  of  the  mother,  and  the  liability  of  the  father  for  the  same, 
or  otherwise  as  to  costs  as  it  may  think  just. 

The  order  as  to  custody  need  not  fix  any  limit  of  time :  Be  Wttten,  W.  N. 
(87)167;  57  L.  T.  N.S.  336. 

In  Be  BuseeU  (53  L.  T.  202)  the  mother  was  preferred  to  the  relatives  of  the 
innftfi5<  £athor« 
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The  jmifldiotion  orer  dukLren  aif eoted  by  a  divorce  coutmuea  aftei  the 
decree  absolute,  and  an  application  for  acoees  miut  be  made  aot  to  tHe 
Chancery  Diyiaion,  but  to  the  Probate  Division:  Me  Manders,  M*  t.  if., 
W.  N.  (90)  222 ;  63  L.  T.  N^.  627. 

As  to  the  drcumstances  in  which  the  Court,  under  thi^  Act,  in  prooeedlings 
for  judicial  separation,  will  declare  a  father  to  be  an  improper  person  to  havs 
the  custody  of  his  infant  child,  see  Hand/ord  y.  JST.,  6»  L.  T.  N.S.  256 ;  Wdley 
T.  W.,  64  L.  T.  N.a  889. 


FBODUOnOir  BNVOBOBD  by  HABBA8  OOEFUS. 

Production  of  the  infant  may  be  enforced  by  writ  of  hahnas  a>rpm^  whidi. 
will  be  issued  at  the  instance  of  the  person  haying  the  legal  right  to  hi& 
custody,  in  order  that  the  infant  may  be  brought  up,  or  that  it  may  be  aacer- 
tained  by  the  return  how  he  has  been  disposed  of :  Be  Matthews,  12  Ir.  C.  Li. 

B.  233 ;  and  see  Beg,  y.  WUliatM,  68  L.  J.  Q.  B.  17G ;  and  for  Ponns,  ee© 
inf.  ]^.SSSei  $eq. 

It  18  not  a  sufficient  answer  to  the  writ  of  h<ibea$  cor  put  that  the  child  waa 
not,  at  the  time  of  issuing  tiie  writ,  or  at  any  time  alnce,  under  the  custody 
or  control  of  the  Deft  to  whom  the  writ  is  addressed,  or  of  any  person  em- 
ployed by  him,  and  he  must  state  whether  he  knows  whcro  tho  cbUd  is  imd 
by  whom  he  was  taken :  B.  v.  Boberti,  2  F.  &  F.  272  ;   /??  j\faUhewa,  12  Ir, 

C.  L.  233 ;  and  a  return  showing  that  he  had  wrongfully  handed  OTer  the 
child  to  another  person,  who  had  taken  the  child  out  of  me  jiuiediction,  ia 
bad :  Beg,  v.  Bamardo,  23  Q.  B.  Div.  305 ;  24  a  B.  D.  283  ;  Cox  y.  BakcM, 
15  App.  Cas.  586;  but  an  appeal  lies  from  an  order  of  tho  Queen'e  Beoch 
Diyision,  directing  the  issue  of  a  writ  of  habeas  corpus  to  brin^  an  infant 
before  the  Court  m  order  to  determine  who  is  to  have  the  custody  and  con- 
trol of  him ;  Bamardo  y.  M'Hugh,  (1891)  A.  C.  388. 


BELIGIOrB  SDUGATTON. 

The  rights  of  the  father  as  to  directing  the  religious  education  of  his 
children  are  analogous  to  his  right  to  the  custody  of  their  persona, 

Beligto  aemiitur  pairem  ;  and  except  under  very  special  circumstances  the 
child  must  oe  brought  up  in  the  religious  faith  of  tho  father,  aod  this  rule 
is  not  affected  by  the  Guardianship  of  Infants  Act,  18S6 :  Ee  IScanhn^  40  Ch. 
D.  200;  Be  McGrath,  (1892)  2  Ch.  496. 

The  father  cannot  release  this  rij^ht  (which  the  law  giyos  him  for  the 
benefit  of  his  children  and  not  of  hmiseli),  nor  bind  himeelf  conclusively  as 
to  the  exercise  of  it :  Andrews  y.  Saltf  8  Cn.  636 ;  Agar  Ellia  v.  Lascdies,  10 
Ch.  Div.  49;  Be  Nevin,  (1891)  2  Ch.  C.  A.  299;  i2e  MeOntth,  (18921  2  Ch. 
496,  507,  508 ;  and  although  the  Court,  haying  regard  to  the  child's  phyidcal 
well-being,  will  not  remove  it  during  tender  years  (under  tho  age  of  seven ) 
from  the  mother's  custody,  the  order  will  provide  for  the  education  of  the 
child,  when  capable  of  receiving  religious  instruction,  in  the  faith  of  ita 
deceased  fatber  :  Austin  y.  A,,  4  1).  J.  &  S.  717  ;  34  Beav,  261,  sup.  p.  881, 

And  in  Hawksworih  v.  H,^  6  Ch.  539,  following  the  principle  enunciatod 
by  Lord  Westbury  in  Austin  y,  A„  the  child  of  a  decousod  K^man  Catholic 
father,  who  died  when  the  child  was  six  months  old,  wiis,  when  eight  years 
and  a-half  old,  ordered  to  be  brought  up  in  the  Boman  Catholic  faim,  though 
up  to  that  time  brought  up  by  the  mother  as  a  Protestant :  and  see  Be  Ciurke, 
21  Ch.  D.  817. 

Under  very  special  circumstances,  such  as  a  long-continued  co^use  of 
religious  training  by  the  mother,  without  opposition  from  the  testamentary 
guardian,  and  fixed  religious  convictions  formed  by  the  child,  the  Court  has 
refused  to  interfere  with  the  mother's  teaching :  SiourUm  y,  8.,  3  B.  M.  &  O. 
760 ;  Be  Browne,  2  Ir.  Ch.  B.  151 ;  Be  (yMalleys,  8  Ir,  Ch.  E.  291. 

In  the  English  decisions  to  this  effect  there  have  been  special  grounds  {e,g.t 
the  intimation  of  a  wish  by  the  deceased  father  that  the  chOd  Bhould  he 
brought  up  in  the  mother's  faith,  and  the  benefit  of  the  iufant :  Re  Viarke,  21 
Ch.  I).  817)  for  departing  from  the  general  rule:  see  Jluwksworih  y.  jy,,  6 
Ch.  539 ;  Davis  y.  /).,  10  W.  B.  245 ;  and  the  Court  will  not  usually  control 
the  discretion  of  guardians  as  to  the  faith  in  which  they  educate  thair  wards  r 
Talbot  y.  Shrewsbury,  4  M.  &  Or.  672. 
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li  tlie  ioiiier  had  dii»d  vrithont  appointiBg  a  ieeUmcntary  guardiiUL,  th^ 
flloHier^  as  gumzdiaa  f«v  nurture,  ooquired  the  father'a  right  of  directing  the 
fett^jorofl  oducatioii  of  the  ciiildren :  Bee  Alicia  Racc'a  C\ue,  7  E.  A  B,  18d, 
snlqeet  to  the  juiisdictioii  of  Equity  to  control  the  right  under  apocied  cir^ 
omnBtanoeB. 

In  that  case  an  order  was  enbseqiiently  mndo  by  V.-G.  Kindersley^  the  child 
hiTia^  been  made  a  ward  of  Court,  restraining  the  mother  from  mterfering 
with  me  leligioue  education  of  the  child  in  the  faith  of  its  father,  and  from 
proceeding  under  the  writ  of  habeas  mrpm  granted  by  the  Court  of  Q*  B. 
Th0  case  was  hoArd  in  priTate ;  but  it  appears  (see  3  Jur.  N.S.  Part  II., 
p,  92)  that  the  jndgmeut  proceeded  upc>n  the  grouuds:  1.  That  the  religion 
of  the  father,  in  the  absence  of  any  other  circumstances,  governs  tiiat  ofhis 
childTea;  2.  That  the  mother  had  exprea^sly  admitted  that  the  father'a  will 
vaa  that  the  children  should  be  brou|rht  up  is  Protestants ;  and,  3.  That  the 
child  had  been  brought  up  from  her  birth  until  ten  youra  old,  and  since  the 
father's  death  for  a  year  and  a-half ,  with  her  mother*a  acquiescence,  in  the 
religion  of  her  father  fChurch  of  England),  and  that  the  fixed  cour«e  of 
education  would  not  De  changed  at  the  ri^k  of  unsettling  the  child' a 
principles. 

And  evem  in  the  case  of  wards  of  Court,  the  Court  will  not  interfere  with 
the  authority  of  the  father,  except  (1)  where  by  his  grofw?  moral  turpitude  he 
lorfeits  his  nght«  ;  or  f  2)  whore  ne  has  by  his  conduct  ahlicateil  his  patonial 
antbority:  of  (3;  whf*re  he  ieeks  to  remove  his  childreu,  being  wards  of 
Oonrt,  out  of  the  jurisdiction  without  the  leave  of  the  Court:  Re  Afjttr  EIH$, 
A,  E,  T.  LQ»tdUjf,  24  Ch,  Div.  317. 

A  ward  of  Court  should  not,  without  the  consent  of  the  Court,  become 
a  poetnlant  or  novice  in  a  convent:  Rt  Gilh,  27  L,  E.  Ir.  129. 

Infants  interested  in  real  estate  in  England,  whose  father  was  df*fld,  were 
liring  in  charge  of  their  mother,  who  waa  resident  out  of  th»3  jurisdiction  and 
was  one  of  their  testamentary  guardians.  At  the  imstance  of  their  other  two 
guardians,  an  order  was  made  declaring  in  what  faith  they  ought  to  bo 
edacated :  Re  WroitgUon,  Mtmtatju  v,  FeAfin;/,  28  Ch.  IJ.  82. 

If  the  father  hai»  left  no  instructions,  it  will  be  premirned  that  he  intended 
the  child  to  bo  brought  up  in  his  own  religion :  lif  Newhtry,  1  Ch,  253 ;  and 
Me  Ee  AVriw,  (1891)  2  Ch,  C.  A.  299,  312. 

But  the  father  may  by  his  conduct  lose  or  abandon  his  right  to  have  his 
dnld  educated  in  his  own  religion,  even  in  his  own  lifetime,  and  much  uioro 
miter  his  death :  Andrrv^s  \\  8fdt,  8  Ch.  622,  639 :  Jif  ^wi^/f^.  I*  R  5  E^j.  m; 
lU  aMalhys,  8  Ir,  Ch.  fi.  172;  Re  Ktlhrs,  5  It.  Ch.  R.  328;  Rr  CiUr,  54 
L.  T.  N.8.  2m;  Re  Nnun,  (1891)  2  Ch.  C,  A.  299,  316;  Re  McChnth,  (1892) 
2  Ch.  496,  508 ;  Simp«on  on  Infants,  132—136. 

If  he  lias  shown  himself  careless,  and  allowed  his  wife  to  have  the  religious 
education  of  the  children,  directions  in  his  will  that  the  chiliiren  bo  brought 
np  in  his  own  faith  may  be  disregarded :  Uill  v.  //.,  10  W.  E,  400;  31  L.  J, 
dLl32;  Oar7frttitCa»e'20W.B„222;  Re Nevin,  sup,;  n*McGTnth,mp,;  on 
tbd  ground  of  risk  to  the  child  by  a  change  of  religiouw  education  :  Witiy  v. 
MoTBhaiiy  I  Y.  &  C,  C.  68.  And  although,  before  the  Infuntn'  Custody  Act. 
1^73,  B.  2,  an  agreement  by  the  father  to  abandon  his  right  tn  the  custody  or 
control  over  the  religious  education  of  hia  children  was  not  binding  at  Itiw, 
and  woold not  be  s|iecificallv  enforced  iu  e<iuitv(BeG  Vnn^itUtri  \\  K,  2  I),  &  J. 
M9:  H^pe  V.  jy.,  8  D.  M/&  O.  731 ;  Re  Mrwtrs,  I.  R.  5  Eq.  98;  /iV  Ntriu, 
(1891)  2  Ch-  C.  A,  299),  a  promise  to  the  wife  before  marriage  that  the 
children  shall  be  educated  in  her  religion  is  a  circumstance  of  itnportjince  in 
the  exercise  bv  the  Court  of  its  discretion  :  Am.frewi  v.  Soft,  8  Ch.  622  ;  Hiit 
T.  //.,  10  W,  ll.  400;  Re  Nevin,  sup,  at  p.  312  ;  and  see  Ilamilttm  v.  Ihdor, 
6  Oh.  701,  that  eflFect  will  be  given  to  an  agreement  by  the  husband,  in  a 
covniironuse  of  proceeding  in  the  Divorce  Court,  giving  the  trustees  dis- 
cretion as  to  where  the  children  should  spend  their  hulidayn. 

A  child  bom  in  India  of  a  European  British  subject  (a  Christian  J  will  bo 
remored  from  the  custody  of  the  mother  who  has  turned  Mohammedan,  and 
placed  under  ft  Christian  guardian:  Skinfter  v.  (hde^  L.  H.  4  P*  C.  60;  but 
ponding  an  appeal  firom  the  Indian  Com  t,  liberty  waa  given  to  the  mother  to 
nave  Access  to  the  infant  at  suitable  times :  Rr  Skinner^  L.  R.  3  P.  C.  451, 
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In  nuiny  instances  the  Court  has  taken  tho  course  of  seeing  and  conversing 
!th  the  lafaatj  to  ascertain  what  hia  indinations  were  on  the  subject  of 
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roligions  faith:  see  irt%  t.  JfortAon,  1  Y.ftO.0.68;  fiVtHiHoii  t.  a,  8  I>. 
M.  ft  G.  760 ;  Bt  Ly<m»,  22  L.  T.  N.S.  770.  Bat  when  the  inlsuit  is  of  tender 
years  (under  ten)  tm8  practice  seems  to  have  been  discouraged:  see  Eawfes- 
'wiwih  T.  JJ.,  6  dh.  539 ;  i2e  Agar  EUi§,  10  Ch.  Div.  49 ;  Be  Nevin^  itep,  »t 
p.  307. 

BBSIDBHOB  ABBOAD. 

Wards  of  Court  must  not  be  taken  ont  of  the  jurisdiction  ^without  \&ly&  i 
see  2  L.  C.  Eq.  747,  and  oases  there  cited.  And,  except  in  cases  of  necemty 
on  the  score  of  health  or  otherwise,  or  from  manifest  adyantaee  to  the  cliild, 
a  ad  upon  proper  guarantees,  permanent  residence  abroad  will  not  bo 
uUowed :  see  Jeffrejfs  y.  Vantenvanhvarih,  Bam.  Ch.  144 ;  Be  MedJky,  I.  E.  6 
Eq.  339. 

Although  a  case  of  necessity  is  not  shown,  yet  if  ^tisfied  tliat  m  to 
do  is  for  the  interest  of  the  infant,  the  Court  will  permit  her  to  go 
II  broad  and  liye  with  her  mother,  taking  security  for  her  return,  and  for 
obedience  to  the  orders  of  the  Court :  Kt  Cailaghan^  EUiott  y.  Lamhertt  2d 
L  h.  Div.  186 ;  see  Form  13,  sup.  p.  882. 

The  order  diould  provide  for  the  education  of  the  infants,  for  subniittiiig 
{at  least  once  in  every  twelve  months)  proper  and  necessary  informatioa  to 
the  Court  as  to  their  condition,  progress,  and  well-beinff,  and  security  for 
their  return,  when  so  required,  upon  reasonable  notice ;  and  the  maintenance 
in  Buch  a  case  has  been  limited  to  one  year  only,  with  liberty  to  apply  -  em 
(\mphell  v.  Mackay,  2  My.  &  Cr.  31 ;  Wyndham  v.  L,  Ennumore,  I  Ke.  467 ; 
i?«  Jfedfcy,  1.  B.  6  Eq.  339. 

And  in  the  case  of  female  infants  bmng  allowed  to  go  to  live  abroad  with 
their  aunts,  their  only  relations,  recognizances  were  required  for  their  return 
to  England,  and  that  they  should  not  marry  without  leave  of  the  Court : 
Jeffreys  v.  Vanteswarsttvarih,  Bam.  Ch.  144. 

Upon  due  security  for  his  return,  an  infant  has  been  placed  at  the  Uni- 
YGTSity  of  Dublin,  to  be  near  his  father  and  sisters :  Lethem  v.  Hall^  7  Sim. 
141 ;  and  allowed  to  visit  his  father  abroad :  Bx^gs  v.  Terry ^  1  My.  &.  Or.  t>T  j. 

Where  the  father,  who  was  a  medical  officer  in  the  army,  had  agreed  tlmt 
full  liberty  of  access  to  the  children  should  be  accorded  to  his  wife,  who  wua 
to  have  the  opportunitnr  of  spending  one  day  in  evenr  fortnight  with  them, 
he  was  not  restrained  from  taking  a  daughter  (aged  nfteen)  and  a  so  a  (a^ 
nine)  with  a  governess  to  Egypt,  where  he  was  ordered  on  duty :  Hunt  v,  #*, 
m  Ch.  D.  606. 

And  see  cases  collected,  Simpson,  Infants,  157  e<  $eq. 

The  Court  will  not  compel  a  ward  bom  abroad,  but  who  is  a  British  subject, 
to  leave  this  country :  Dawaon  v.  Jay^  3  D.  M.  &  G.  764 ;  but  will  not  interfere 
with  the  ri^ht  of  a  foreign  guardian,  duly  constituted  by  a  foreigip  Court  of 
competent  jurisdiction,  to  remove  his  wards,  who  are  foreign  subjects,  £rDm 
EngUnd:  Nugent  y,  Velzera,  2  Eq.  704. 

In  the  case  of  a  ward  of  Court  who  has  been  removed  and  his  residence 
coDcealed,  there  is  no  privilege  for  concealing  his  residence  on  the  paxt  of  a 
solicitor  who  has  acquired  uie  knowledge  professionally,  or  of  aoy  other 
porson  :  Bamebotham  v.  Senior ^  8  Eq.  675;  Burton  v.  E.  bamley^  Ih.  576^  n. 

A  summary  order  may  be  made  for  the  personal  attendance  of  any  pereons 
who  are  supposed  to  be  able  to  give  information  as  to  the  place  of  conceal- 
ment  of  a  ward :  Bosenherg  v.  Lindo,  48  L.  T.  N.S.  478. 

An  injunction  may  be  granted  to  restrain  a  father  from  removing  hifi  child 
out  of  the  jurisdiction  until  the  hearing  of  a  petition  under  the  Infanta' 
Custody  Act,  1873 :  Be  Ada  Crookes,  W.  N.  (87)  29 ;  and  an  interim  injiinc- 
tion  against  removal  has  been  granted  on  an  ex  parte  application  :  Barrit  t, 
//.,W.N.  (90)136. 


(n.)   ORDERS  TO  ENFORCE  FRODUOTION  OF  THE  FER80N  OF  THE  mYJJiT, 

1.  Order  to  produce  Infant  in  Court. 

Let  the  petition  stand  over  until  &c. ;  And  Let  A.  and  B.,  and  C, 
the  infant,  then  personally  attend  this  Court  on  the  matter  of  the  said 
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)  Ac.  at  &c.,  on  the  —  day  of  &c.y  at  the  hour  of  fto. ;  And 
A.  then  produce  before  hie  Lordship  the  said  C,  the 
let  all  other  parties  concerned  then  also  attend  his  Lord* 
agents),  in  the  matter  of  the  said  petition;  And  Let 
e  forthwith  giyen. 

guardian  to  attend  at  Chambers  with  the  infant,  see  Re  Sted- 
%t  Ghambers,  27  June,  1874,  B.  1698.  For  order  on  infant  to 
A  Y.  OoocA,  V.-O.  H.,  25  Nov.  1875,  B.  1793. 


on  (tgainst  inducing  Infant  to  take  Monastic  Vbtca^-^ 
ant^t^Anns  to  bring  Infant  before  the  Court. 

WL  &c.,  Injunction  to  restrain  L.,  in  the  order  dated 
om  imposing  on  the  Fit  T.,  or  inducing,  encouraging, 

the  Pit  to  take  or  enter  into  any  tows,  oaths,  or 
of  a  monastic  character,  or  in  particular  of  obedience 
y  or  any  tows,  oaths,  or  engagements  for  the  purpose 
'  induGiog  him  to  remain  under  the  orders,   control, 

the  said  L.,  or  of  inducing  him  not  to  return  to  the 
)dy  of  the  said  J.  T.,  his  father  and  natural  guardian, 
rder ;  And  Let  the  Seijeant-at-Arms  attending  the  Court 
nfant  Fit,  B.  T.,  into  his  custody,  and  bring  him  before 

11  o'clock  in  the  forenoon  on  ftc. ;  whereupon  such 
(hall  be  made  as  shall  be  just ;  and  the  Serjeant-at-Arms 
>erty  to  allow  the  Fit,  during  the  interval  between  his 
Ion  and  his  being  so  brought  before  this  Court,  to  stay 
I  his  father  the  said  J.  T. ;  And  Let  service  of  this  order 

same  at  the  house  or  monastery.  New  Llanthony,  in  the 
mentioned  in  the  said  affidavit  of  &c.,  be  deemed  good 
said  jA,—Todd  v.  Todd,  V.-O.  IL,  22  July,  1873,  B.  1888 
hey  ease), 

'Arms  to  take  and  deliver  If\fant  to  Custodian  appointed 
by  the  Court. 

m  ftc.  by  counsel  for  the  Fit  (the  father),  and  upon 
ier  dated  &c.,  whereby  it  was  ordered  that  A.  B.  (the 
1  on  ftc.,  deliver  up  the  infant  0.  D.  to  E.  at  &c.,  and  an 
!.,  whereby  it  was  ordered  that  the  said  A.  B.  should,  at 
oae,  deliver  the  said  infant  0.  D.  on  ftc,  between  the 
lock  a.m.  and  12  o'clock  at  noon,  and  an  affidavit  of  ftc., 
»earB  that  the  said  A.  B.  has  not  delivered  the  said  infant 
the  said  order.  Let  the  Seijeant-at-Arms  attending  this 
e  said  infant  0.  D.  into  his  custody,  and  deliver  him  to 
t  her  residence  situate  at  &c.,  or  elsewhere. — O,  v.  Z., 
June,  1891,  A.  717;  S.  C,  (1891)  3  Oh.  126. 

obtained  ex  j)ar<6. 

or  Serjeant-at-Arms  to  bring  infant  before  the  Court,  see 
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Wdle$U^  T.  IT.,  L.  0.»  16  July,  1831,  B.  1776;  AmoU  t.  ArMM^iTmn. 
1879,  A.  11. 

The  **  Serjeant-at-Amus  attending  the  Gomi  "  is  still  the  proper  officer  to 
ezeoate  and  enforce  all  orders  for  the  prodaotion  or  eostody  of  a  vaid  of 
Court :  0»  y,  L.,  iup,;  q.  v.,  as  to  the  natoze  of  the  office  and  of  that  of 
tipstaff. 

4.  Order /or  Habeas  Corpus. 

» LsT  a  writ  of  hahecu  carpus  issue  [returnable  immediately],  directed 
to  E.  and  W.,  to  bring  before  this  Court  (the  bodies  of)  D.  and  N.,  at 
(his  Lordship's  room)  at  the  Eoyal  Courts  of  Justice,  on  the  —  day  of 
— ,  at  —  o'clock.— flee  Re  Westmeath,  L.  C,  16  June,  1819,  A.  1359  ; 
Exp.  Thomson,  24  Jan.  1815,  B.  144 ;  Erskine  y.  Latorie,  L.  C,  15  Jan. 
1830,  A.  462 ;  Lyons  r.  BUnkin,  L.  C,  15  Jan.  1820,  B.  208 ;  Jac.  247  ; 
Xe  North,  V.-O.  K.  B.,  17  Dec.  1846,  B.  148. 

This  order  is  now  made  on  motion. 

For  Jtaheas  corpu$  against  mother,  on  payment  of  £20  to  her  solrs,  to 
defray  the  expense  of  bringing  up  the  infants,  and  to  deliyer  them  to  their 
father,  see  Be  WUton,  12  May,  6  Aug.  1814,  B.  843 ;  and  for  mother  to 
return  infants  to  the  care  of  their  schoolmistress ;  serrice  on  solr  to  be  ^ood 
seryice ;  and  to  produce  them,  with  like  serrice,  and  in  default  oommittal, 
see  Cumming  y.  C.,  17,  31  Max.  1818,  A.  987,  1046. 

For  an  order,  upon  an  undertaking  by  a  lady,  with  whom  the  female 
infant,  a  Jewess,  aged  nearly  twenty,  nad  liyed  two  years,  to  produce  the 
infant,  upon  the  hearing  of  an  a])plication  for  a  habeas  corpusy  restndning 
the  father  from  attemptmg  to  obtain  possession  of  the  infant  otherwise  than 
'  7  legal  process,  see  Be  Esther  Lyons,  L.  J.  G.,  17  Dec.  1870 ;  22  L.  T. 

.8.  770. 


!?, 


5.  Order  on  return  of  Habeas  to  deliver  Custody. 

"Let  (the  bodies  of)  the  said  D.  and  N.,  the  children  of  the  said  W., 
be  deliyered  to  him.— i^tf  Wsstmeath,  L.  C,  23  June  1819,  A.  1534; 
Jac.  251,  n. 

For  order  for  habeas  to  bring  up  adult,  remoyed  from  home  and  alleged  to 
be  non  compoe,  see  Edwards  y.  Kennedy,  V.-O.  W.,  6  Noy.  1854,  A.  293. 

For  orders  for  habeas  corpus,  directing  three  sons  to  produce  their  fatlier, 
and  show  cause  -whj  they  remoyed  him  from  his  house,  and  for  substituted 
serrice  on  his  son-in-law  and  daughter,  see  Be  Taylor,  V.-C,  22,  26  July, 
1836,  B.  793,  842. 

For  the  form  of  the  writ  of  habeas,  see  Braith.  222,  225 ;  the  words  ctim 
causis  are  not  inserted  in  the  order  or  &e  writ :  lb. 

An  appeal  lies  from  an  order  of  the  Q.  B.  D.  directing  the  issue  of  a  writ  of 
habeas  to  bring  an  infant  before  the  Court  in  order  to  determine  who  is  to 
haye  the  custody  and  control  of  him :  Bamardo  y.  McHugh,  (1891)  A.  C. 
388. 
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Sbction  Vll. — Marriage  of  Infant. 

MASRIAGB  AJTD  SETTLEMENT  OF  HIFANT's  PROPEHTY. 

1.  Propomh  of  Marriage. 

application  of  A.  B*,  Bpinster^  an  infant,  by  C.  D.,  her 

Bt  the  applicant  be  at  liberty  to  accept  the  propoaalg  of 
ide  to  her  by  K.  of  &c. — Re  KreUchman,  North,  J,,  3  Aug, 
IL 

goes  on  to  direct  poyment  of  the  fund  in  Court  to  the  infant  on 
receipt  after  proof  of  her  marriage. 


Chambers  on  Adjourned  Petition  of  proposed  Smbandfor 
k^ite  to  marry  a  Ward  of  Court. 

"udge  being  of  opinion  that  ih^  proposed  marriage  between 
md  (the  Pit  or  Deft)  A.,  the  infant,  ia  a  fit  and  proper 
:  the  said  infant ;  and  that  the  settlement  proposed  to  be 
he  indenture  hereinafter  mentioned  is  a  proper  settlement 
jpon  or  in  contemplation  of  such  marriage ;  and  that  the 
larked  X)  intended  to  be  made  between  &c.,  and  identified 
iture  of  the  Chief  Clerk  in  the  margin  of  the  engrossment 
proper  indenture  for  giving  effect  to  such  settlement,  Let, 
3cution  of  the  said  indenture  by  such  parties  thereto  as  the 
direct",  being  certified  [or  and  upon  the  execution  of  the 
re  by  &c.,  name  the  parties  to  execute ;  Let],  the  said  B,  and 
;  or  Deft)  A,,  the  infant,  be  at  liberty  to  intermarry;  And 
le  execution  of  the  aaid  indenture  by  &c.,  and  the  aolomni- 
\  said  maniage,  to  be  also  certified  \_orf  if  eo^  to  be  verified 
,  the  £ —  Consols  and  the  £ —  cash  in  Court  to  the  credit 
'  dividends  to  accrue  &c,,  be  dealt  with  as  directed  by  the 
etc. — [Add  Payment  Schedule,  Form  No.  38.] 

» B.  r.  18,  the  execution  of  the  settlement  may  be  directed  to 
affidavit. 


ttf/t;  of  Infant  Ward — Wife*8  F\(nd  in  Court  settled  htj 
Order. 

iproval  of  marriage  and  direction  for  aale  to  pay  caste  and 
[>  for  outfit) ;  Let  the  reeidue  of  the  said  £952  Consols  be 
LS  directed  in  the  schedule  hereto ;  And  declare  that  the 
r  directed  to  be  carried  over  are  to  be  held  in  trust  for  the 
her  life,  and  during  her  said  coverture,  for  her  separate 
power  of  anticipation ;  and  from  and  after  her  dec  ease  in 
>  said  P.  dumg  his  life,  or  until  he  shall  do  or  suffer 
deed  whereby  he  shall  be  deprived  of   the  beneficial 
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interest  in  tuoh  anna ;  and  from  and  after  the  decease  of  the    atxr- 
Tivor  of  them  the  said  C.  and  P.,  or  other  determination  of    the 
interest  of  the  said  P.,  in  trust  for  such  children  or  child  of   the 
said  marriage  and  in  such  manner  as  the  said  C.  and  R  shall   bj 
deed  appoint;  and  so  far  as  there  shall  be  no  such  appointnient, 
then  as  the  sarriYor  of  them  shall  bj  deed  or  will  appoint ;  and  so 
far  as  the  same  shall  be  unappointed,  in  trust  for  all  the  chUdreii  of 
the  said  marriage  equally,  who  shall  attain  the  age  of  twentj-one 
years,  or  being  a  daughter  or  daughters  shall  attain  that  age   or 
marry  under  that  age,  or  if  there  shall  be  but  one  child,  then  for  such. 
only  child,  but  so  that  no  child  shall  take  an  unappointed  share  with- 
out bringing  his  or  her  appointed  share  into  account;  and  if  there 
shall  be  no  child  of  the  said  marriage  who  shall  acquire  a  restc^I 
interest,  then  if  the  said  G.  shall  survive  the  said  P.  in  trust  for  h.Br, 
her  executors  or  administrators,  but  if  she  shall  die  in  his  lifetime,  then 
in  trust  as  the  said  0.  shall  by  will  appoint,  and  in  default  thereof  [m 
trust  /or  her  next  of  kin  according  to  the  Statutes  of  Distributions ^  as 
if  she  had  died  intestate  and  unmarriedJ] — [Add  Payment  Schedule, 
Form  No.  2,  p.  208,  "The  account  of  the  settlement  of  0.  on  her 
marriage  with  P."]— See  Re  Cox's  Trusts,  V.-C.  8.,  9  Nov.  1866, 
A.  2422. 


4.  Order  in  Chambers  on  Atffaumed  Petition  of  intended  Smhand  and 
Ward  of  Court,  sancHoning  her  Marriage,  and  a  Seiikmtni  of 
her  Property  under  18  8f  19  V.  e.  43. 

AifD  the  Judge  being  of  opinion  that  &c.  [approval  of  marriage  and 
settlement,  as  in  Form  1,  sup.^,  doth,  pursuant  to  the  said  Act  of  Par- 
liament, sanction  and  approve  of  the  same  [t.  e,,  the  settlement^ ;  And 
doth  order  that  the  said  Petr  A.,  the  infant,  be  at  liberty,  upon  or  in 
contemplation  of  her  marriage  with  the  said  B.,  to  execute  the  said 
two  indentures  accordingly ;  And  it  is  ordered  that  upon  the  execution 
of  the  said  indentures  by  such  parties  thereto  as  the  Judge  shall  direct 
being  certified,  the  said  B.,  and  the  said  A.,  the  infant,  be  at  Hbeilj 
to  intermarry;  and  it  is  ordered  that  after  the  execution  of  the  said 
indentures  and  the  solemnization  of  the  said  marriage,  the  Defte  C. 
and  D.  &c.  do  transfer  £ —  Consols,  standing  in  the  books  of  the  Baalc 
of  England  in  the  name  of  &c»  into  the  names  of  &c.,  the  truBteea  of 
the  said  indentures,  and  that  the  said  Defts  0.  and  D.  be  at  liber^  to 
pay  the  sum  of  £ —  cash  in  their  hands  to  the  said  &c.  as  euoh  ttUB- 
teee.— McLean  T.  Ramsay,  V.-O.  H.  at  Chambers,  22  Dec,  1875,  B. 
1998. 

For  order,  on  joint  petition,  as  above,  extending  only  to  leave  to  mairy 
and  to  outfit,  eee  Hood  v.  L,  Bridport,  inf. 

For  like  order  on  summons  by  the  intended  husband  to  approve  the  max- 
riage,  and  on  petition  by  the  ward  for  the  Court's  sanction  to  the  settlemeDtj 
see  SktlUm  v.  BarBtow,  V.-O.  W.  at  Chambers,  30  Mar*  1858,  B.  781. 

For  order,  the  Court  being  of  opinion  that  the  marriage  will  be  fit  and 
proper,  when  the  infant  shall  have  attained  the  age  of  seventeen  yoarg,  for 
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ioner  to  propose  a  proper  settlement,  and  on  tlie  execution  of 
lement,  leave  to  intermarry,  after  the  infant  has  attained  the 
^n,  see  Morgan  v.  Hatchell,  M.  R.,  21  July,  1855,  B.  1446. 
mbodyin^  the  trusts,  Chamherlai 7i  v.  C,  1  S.  &  G.  xxviii. 
irecting  inquiries  whether  mamao^  proper,  and  for  settlement, 
mer  practice,  see  Ooiild  v.  Hayes,  M.  K.,  1828,  A.  598 ;  Tempest 
,  1817,  B.  784;  and  in  case  of  male  ward,  Parker  v.  Z.  De 
I.,  1831,  B.  675;  Peytmi  v.  P.,  V.-C,  1838,  B.  187;  and  for 
■ders,  Parker  ▼.  X.  Dt  Tahley,  1831,  B.  2940 ;  Peyt(m  v.  P.,  1838, 


nctioning  the  Marriage  of  an  Infant  Ward^  and  an 
e  for  Outfity  tcith  Adjournment  to  Chambers  to  approve  a 
ent  wider  18  8f  19  V.  c.  43. 

petition  &c. ;  And  this  Court  being  of  opinion  that  the 
Triage  between  the  said  G.  and  the  Petr  E.  [Mc  infant 
t  and  proper  marriage  for  the  said  infant,  doth  order  that 
Jement  of  the  property  of  the  said  infant  to  be  made  upon 
iplation  of  such  marriage  be  settled  by  the  Judge ;  And 
infant  be  at  liberty  to  execute  such  settlement  under  the 
:  the  above-mentioned  Act  (18  &  19  V.  c.  43) ;  And  Let  the 
t  be  dealt  with  as  directed  in  the  schedule  hereto ;  and  the 
\  thereby  directed  to  be  paid  to  the  Petr  S.  [_the  father  and 
f  the  female  infant  E."]  is  to  be  applied  by  him  for  the  outfit 
penses  of  the  Petr  E.  incident  to  her  said  marriage,  the 
is  counsel  undertaking  within  three  months  from  this  date, 
roposed  marriage  shall  not  have  been  solemnized  in  the 
)  lodge  in  Court  to  the  credit  &c.  a  sum  of  consols  equal  in 
le  anna  which  shall  be  sold  to  raise  the  said  sum  of  £300. 
itition  adjourned  to  Chambers. — [Add  Payment  Schedule, 
J,  and  Lodgment  Schedule,  Form  No.  2.] — See  Exp,  Smith, 

Jan.  1874,  B.  79. 

je,  the  intended  husband  having  shortly  to  return  to  his  post 
larriage,  on  evidence  that  it  was  desirable,  and  the  advance  for 
at  once  sanctioned,  the  settlement  only  being  referred  to 
ee  22  W.  E.  294. 

proving  Settlement  of  Fortune  of  Infant  (not  a  Ward)  on 
Adjourned  Petition,  under  18  8f  19  V.  c,  43. 

petition  of  A.,  an  infant,  by  B.,  her  mother  and  next  friend 
entary]  guardian,  and  of  the  said  B.  on  the  —  &c. :  And 
>eing  of  opinion  that  the  settlement  proposed  to  be  effected 
er  mentioned  is  a  proper  settlement  to  be  made  upon  or  in 
)n  of  the  intended  marriage  of  the  said  infant  A.  with  C, 
ion  named,  of  the  property  of  the  said  infant  comprised 
that  the  indenture  marked  N.  intended  to  be  made  be- 
nd identified  by  the  signature  of  the  Chief  Clerk  in  the 
ie  engrossment  thereof,  is  a  proper  indenture  for  giving 
i  settlement,  doth,  pursuant  to  the  said  Act  of  Parliament, 
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sanction  and  approve  of  the  same ;  And  Let  the  Petr  A.  1)^  at  Hbertj, 
upon  or  in  oontemplation  of  her  marriage  with  the  said  C,  to  execute 
the  said  indenture  aocordinglj. — See  Ee  MitcheUany  M.  B.,  28  July, 
1875,  B.  1268. 

The  usual  course  is  to  make  the  order  in  Chambers  upon  stunmonjB. 

7.  Outfit  from  Fund  in  Court— Costs, 

''And  Let,  after  the  execution  of  the  said  indenhires  and  the 
solemnization  of  the  said  marriage,  to  be  also  certified  [or  rerified  bj 
affidavit,  see  note  to  Form  1],  the  fund  in  C<jurt  be  dealt  with  as 
directed  in  the  schedule  hereto,  the  sum  of  £—  thereby  direct^  to  be 
paid  to  the  Defts  T.  and  H.  being  towards  the  outfit  of  the  Pit  C,  the 
infant,  on  her  marriage;  Tax  costs  of  &c.,  of  and  relating  to  this 
application  and  consequent  thereon,  excluding  the  costs  of  the  prepa- 
ration and  engrossment  of  the  drafts  of  the  said  indentures  (and  deed- 
poll),  but  including  the  costs  of  settling  the  said  drafts  by  the  Judge  in 
Ohambers." — ^And  the  sums  for  outfit  and  costs  directed  to  be  paid  are 
to  be  attributed  to  the  infant's  share  not  yet  payable.— [Add  Payment 
Schedule,  Form  No.  62.]— See  Hood  v.  Z.  Bridport,  Y.-Q.  K,  at 
Chambers,  16  Dec.  1859,  A.  480 ;  And  for  subsequent  order  to  transfer 
infant's  share  to  the  trustees,  S.  C,  27  July,  1860,  A.  1646. 

8.  Restraining  Interference  with  In/ani  Ward. 

Let  O.  of  &o.,  be  restrained  until  further  order  from  having  any 
intercourse  or  conmiunication  with  the  infant  Pit  M.,  directly  or 
indirectly,  and  from  preventing  her  from  returning  to,  or  being  in  the 
custody  of,  H.  N.  as  her  guardian. — He  Ormoiul,  Norris  v.  O.,  V.-CR, 
20  March,  1883,  B.  360. 


9.  Order  restraining  Marriage  or  Intercourse  triik  Ward- 

Let  the  infant  Pit  M.  {male  ward)  and  L.  be  restrained  from  inter- 
marrying ;  And  Let  the  said  L.  be  restrained  from  having  any  interview 
with  the  infant  Pit  M.,  and  from  having  any  intercourae  or  communi- 
cation with  him,  directly  or  indirectly,  by  letter  or  message,  or  by  any 
messenger,  or  by  any  other  manner  whatever,  and  from  (knowingly) 
receiving  any  letter  from  the  said  infant,  or  resorting  t^  any  place  for 
the  purpose,  or  with  the  view  of  meeting  him,  or  showing  to  him  that 
she  is  present ;  And  Let  the  said  infant  Pit  M.,  and  the  said  L.  be  also 
restrained  from  having  any  interview,  intercourse,  or  communication 
with  each  other,  by  the  means  aforesaid,  or  in  any  other  manner  what- 
soever ;  And  Let  —  and  — ,  and  all  other  relationB  and  friends  of  the 
said  L.,  and  all  others  acting  in  privity  with  her,  be  restrained  from 
aiding  or  assisting  in,  or  procuring,  or  endeavouring  to  procure^  the 
marriage  of  the  said  infant  Pit  with  the  said  L.,  or  in  procuring,  or 
endeavouring  to  procure,  any  intercourse  or  communication  whatever 
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I,  until  the  further  order  of  tHis  Court ;  And  Let  the  said 
3  Judge  (in  his  priyate  room)  at  the  Royal  Courts  of 
)  sitting  of  the  Court,  on  the  —  day  of  —  at  (ten)  o'clock 
on.— See  Mortimer  v.  Wilkin,  V.-C.  W.,  19  July,  1853, 


T  aa  to  female  ward,  see  Thomhill  v.  T.,  L.  C,  5  Nov.  1852, 
V  L.  C,  in  which  case  the  word  **  knowingly  "  was  purposely 
^Miks  V.  H,,  L.  C.  20  Aug.  1808,  A.  983 ;  Grant  v.  6^.,  Ij.  C. 
A.  1652;  Bailey  v.  Byves,  V.-C.  B.,  13  Nov.  1874,  A.  2673. 

Atkinsoriy  L.  C,   12  August,   1876,  the  latter  part  of  the" 
ig  the  relatives  and  friends  was  also  omitted.     See  also  Allen 
.,  26  July,  1876,  A.  1305,  where  **  A.  B.,  or  any  other  clergy- 
ftrained.  , 

mt  orders — 

withstanding  the  restraint  &c.,  petitioner's  solr  he  at  liberty 
9  personally,  or  by  letter,  with  the  female  ward,  with  inquiry . 
•iage  with  petitioner  was  proper  for  the  ward,  and  for  proper 
be  approved,  see  Bailey  v.  Ryves,  17  Nov.  1874,  A.  2763  ; 
tioner  be  at  liberty  to  meet  the  ward  twice  a  week  in  the 
lady  {name<l\  at  her  house  or  elsewhere,  and  to  correspond 
by  letter  untd  further  order,  8,  C,  18  Dec.  1874,  A.  3102. 
ppointing  guardian  to  have  the  custody  of  the  infant,  with 
si  his  consenting  to  the  marriage  of  tne  infant  without  the. 
urt,  see  Duff  y.  PulhMemh,  L.  C,  10  Aug.  1795,  A.  644. 
daring  Deft  guilty  of  a.  contempt,  in  attempting  to  have  com-  . 
th,  and  obtain  access  to,  an  infant  ward,  after  he  had  been 
inutcs  of  injunction  to  restrain  all  intercourse,  and  for  his 

White  Y,Coxe,  V.-C.  P.,  15  Nov.  1851,  B.  19. 
to  commit  for  improper  conduct  towards  infant  ward,  see 
vitmore,  V.-C.  S.,  8  Nov.  1861,  A.  2112  ;  MeJdola  v.  Fortbury, 
larch,  1872,  B.  1070;  Smith  v.  Lewis,  V.-O.  B.,  17  Feb.  1«76, 

ion  that  A.  had  been  guilty  of  a  contempt  in  contriving  and 

procure  the  ward  to  be  clandestinely  taken  out  of  the  custody 
and  guardian  and  married  to  his  brother,  without  leave  of 
in  corrupting  the  infant's  uncle  to  assist  him,  and  order  that 

littcd,  and  ward  not  to  be  married  without  leave,  see  Villareal 

X  4  Aug.  1741,  B.  417. 

laration  of  A.'s  contempt  as  an  abettor,  and  it  being  alleged 
A.  that  he  was  not  acquainted  with  the  fact  of  C.  being  a 
until  — ,  and  it  being  alleged  on  his  behalf  that  what  A.  did 

o  that  day  was  under  the  belief  that  a  marriage  irrevocable, 

dar,  had  been  in  fact  contracted  between  infant  Pit  C.  and  B., 

lot  under  the  circumstances  think  fit  at  present  to  order  A.  to 
for  such  contempt.     Injunction  restraining  A.  from  having 

,  intercourse,  &c.  [see  Form  9,  «mj9.],  without  the  sanction  of 
to  be  without  prejudice  to  the  contempt  which  A.  had  com- 

e  mentioned,  and  without  prejudice  to  any  further  order  the 

nake  touching  such  contempt:    Henry  v.   Wyatt^  V.-O.  B., 

1,  A.  1123. 

a  discharge  A.  from  his  contempt,  see  8.  C,  25  March,  1871, 

v.  Hulhert^  V.-C.  B.,  the  following  orders  were  made : — 
ining  principal  and  conniving  parties  from  all  intercourse  with 
1870,  A.  2840.    ... 

incipal  and  conniving  parties  to  attend  the  V.-C,  A.  2833. 
rincipal  to  attend  V.-O.,  and  for  substituted  service  of  same 
870,  A.  2869. 
►mmittal  of  conniving  parties  to  (City)  Prison,  2  Dec.  1870, 

fant's  next  friend  to  proceed  to  Scotland  and  bring  her  back, 
L  2947.  -  - 
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Older  for  prmdpal  to  attend  V.-O.,  and  directing  aemce  in  Scotland, 

10  Dec.  1870,  A.  2960.  ,  ,  „   ^     ..  tv        ,o-« 

Order  for  party  suspected  of  oonniyance  to  attend  V.-C,  13  Dec.  I8<ti, 
A.  2968. 

Order  for  oommittal  of  principal  to  (City)  Prison*  15  Dec.  1870,  A,  2996. 

Order  of  L.  C.  dismismng  appeal  petition  by  conniving  parties  for  release, 
16  Dec.  1870,  A.  3099. 

Order  for  release  of  oonniying  parties,  and  taxation,  and  payment  of  ocksts, 
20  Dec.  1870,  A.  3063. 

Order  for  release  of  principal  party  concerned,  on  nadertakmg  iJia  pay- 
ment of  costs,  14  ICarch,  1871,  A.  678. 

Order  dismissing  irith  costs  petition  for  leave  to  marry  infant  Pit,  29  A|inlp 
1871, A.  1761. 


10.  Order  Nisi  to  commit  for  Contempt  in  interfering  tcifh  a  Ward. 

TJpoH  motion  &o.,  Let  F.  stand  committed  to  Holloway  prison  for 
her  contempt  in  not  complying  with  the  provisions  of  the  said  orders, 
whereby  the  said  F.  was  restrained  from  interfering  with  the  infant  Y., 
and  from  having  any  interview  &c.  [see  Form  9,  ««/>],  without  leave 
of  the  Court,  and  from  removing  the  said  infant  out  of  the  jnriedietion 
of  the  Court,  and  from  preventing  him  from  being  in  the  custody  of 
his  guardian,  unless  the  said  F.,  having  notice  hereof,  shall  at  the 
sitting  of  the  Court,  before  the  Right  Hon*  the  M.  E.,  on  ko.,  show 
good  cause  to  the  contrary.  —  CasteUFloriU  v.  Crieshautr^  H.  B., 
19  April,  1876,  A.  651. 


M 


11.  Committal  for  Improper  Conduct  towards  the  Persofi  of  a 

Ward. 

Whxbsas  by  an  order  dated  &c.,  it  was  ordered  that  the  Deft  T.  by 
himself  or  his  counsel  should  attend  the  Court  to  show  cause  why  he 
should  not  be  committed  to  HoUoway  prison  -for  his  contempt  of  Court 
for  his  conduct  with  regard  to  the  property  and  perBon  of  the  infant 
Fit  8. ;  And  the  Deft  T.  this  day  attending  in  person  and  by  his  counsel 
accordingly,  upon  hearing  counsel  &c.  and  upon  reading  &c. ;  Andthii 
Court  being  of  opinion,  upon  consideration  of  the  facts  disclosed  by  the 
said  affidavits,  that  the  Deft  T.  has  been  guilty  of  a  contempt  of  this 
Court  by  reason  of  his  improper  conduct  towards  the  person  of  the 
infant  Fit  8.,  Let  the  Deft  T.  stand  committed  to  HoUoway  prieou 
for  his  said  contempt.— i^yer  v.  Haswell,  V.-C.  8.,  27  Maj^  1870,  B. 
1240. 

For  like  order  for  committal  of  contemner  and  his  father,  see  ffighiU  t. 
2>tMiipter,  V.-O.  M.,  20  Nov.  1876,  A.  1686. 

12.  Sabeaa  Corpus  to  bring  up  Prisoner  in  Contempt/or  Mkcondud 

towards  a  Ward. 

IJpoK  motion  &c.  by  counsel  for  L.  of  &c.,  who  alleged  that  the  said 
L.  was  a  prisoner  in  HoUoway  prison  for  his  contempt  of  this  Court  m 
procuzing  the  infant  Pit  H.  to  abscond  with  him,  and  is  desiroua  o£ 
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,tb  order  that  a  *«*;«;  "^^  j^_  to  the  bar  of  ti^ 
_i  the  afternoon  of  &c- 

■««l  to  HoUoway  pnwi^  ^°^  ,  .  ^  Let  oa 
iinmitt**  w  "  _j  -*  this  Court,  a""  ,  , 
S.  the  iBiaBt)  a  ^ard  of  «^«  ^^^^  ^t  «ehool, 

^  whom,  and  where.  ^^^^  J  P.,  and  where 
1  to  her  ---"^^f  jf^P^ed  to  the  minister  to 
I,  and  by  whom,  and  ^ho  app^  ^.^  ^^^^^  the  PU 
,  '^d  how  fat  any  of  *^;  *\JdomeBUc9,  were  pre- 
;,  education  the^Bomn^  and^  ^^^.^^^      ,    ,at 

UentiUedto.-X^"'^'^'^' 

.        A  WUnesm  to  attend  Court. 

.  W    in  the  petition  named,  ha^^c  ^.^^^  l^ 

^c^uring  tl^«f^«\twtte"tepfathor.  and  the 
e  of  B.  W..  ^''^^•'^  Mt-  and  in  procuring  the 
San  of  the  said  ^-*;^,,^;.  the  Baid  W    and 

^CH:^B;\rUonfor.neh^n^^^^^^^^^^ 
f:itneBsea  at  ^f^f^^^t^^J^i  the  said  pet.t.on 
&c..  attend  tbis  Co^  ^  *«  1,45,  B.  677. 

,  "Whether  the  f^^  T^A'^^  -  -«-^'  ^ 

riiitS-  lo''^^  C- ^- f  ;.rd  without  l--oi 
J'i'f  SSe  the  i»tc«;i%5   1.>W-   ^^,^  „,aering 

/directing  i"^'^^' ,^^ed  of  by  the  Judge,  ot  J?^^„,^^t'«  tortune 
;tlemeut,  to  be  "^^^^.^  the  income.f  ««  «'^^^gber  V^e  lor 
-*»trti  iu  tli«>  oraer»  ^^;»       ^    V^q  paid  to  ner  ^^^  ctworture , 
L^lTd  after  her  '^.fTf^.^n  auticiP»^'°'J  ^^l^oTtbo  ^^ 


m\ 


MHI 


898 


In/ants. 


[chap-  xxxynii 


Baid  huflband,  as  if  she  were  sole  and  unmarried ;  such  set^ement  to  oontaia 
tlie  usual  proyisions  for  advancement,  maintenance,  and  aci:iimiiIutioii,  onA 
UBual  powers  for  the  appointment  of  new  trustees,  and  for  their  indeianity^ 
and  also  to  contain  a  proyision  for  the  issue  of  any  future  marria^^  whic^ 
might  be  contracted  by  the  said  infant,  and  a  coyenant  to  settle  all  property 
of  the  said  infant  to  be  acquired  during  the  joint  liyes  of  herself  and  her 
husband  to  the  amount  of  £100  at  any  one  time,  upiOn  similar  tnist^  ;  propeif 
persons  to  be  the  trustees  of  such  settlement,  to  be  approved  by  the  Judge ;  thm 
husband  and  all  proper  parties  as  the  Judge  should  direct  to  execute  suc^ 
Bettlement  acoordmgiy.  Payment  by  husbimd  to  the  petitLonor  T.  {irugtm 
of  testator^ a  will),  and  to  F.,  Uie  Pit's  next  friend,  of  their  costs  of  the  mntioii 
to  commit,  and  the  petition  for  a  settlement,  and  consequent  thcreoa, 
except  the  costs  of  the  inquiry  respecting  the  infant's  fortune  aod  of  th^ 
Haid  settlement,  such  costs  to  be  taxed  &c.  Copies  of  the  several  affidavits*! 
together  with  a  copy  of  this  order,  to  be  laid  before  Her  Majesty'H  A.  G.  in 
Older  that  he  might,  if  he  should  think  fit,  prosecute  the  husband  for  perjury 
in  making  the  declaration  referred  to  in  the  affidavit  of  &c. :  see  Je»3eU  v. 
Tozer,  M.  E,  1853,  A,  2724. 

Upon  motion  to  commit  &o.,  and  the  husband  personally  expressing  his 
wilhngness  to  make  a  settlement  of  all  the  infant's  property;  for  order 
directing  a  proper  settlement  to  be  approved,  and  a  transfer  of  the  j^roperty 
comprised  in  such  settlement  to  the  persons  for  that  purpose  to  be  namtMi  in 
the  certificate ;  payment  by  the  husband  of  the  costs  of  the  application  and 
of  the  reference ;  and  the  application  for  his  committal  to  stand  oyer,  see 
Trevena  v.  Juieff,  M.  R,  28  Mar.  1865,  B.  613. 

For  order  for  B.  and  0.  and  Pit.  A.  the  infant  (alleged  to  be  now  the  wife 
of  B.)  personally  to  attend  [as  in  Form  1,  Sect.  VT.  (it),  tup,  v.  888],  see 
Vincent  Y.  Comty,  1841,  B.  1171;  Scruttonv,  Spenceman,y,-Q.  W.,  1H54,  B. 
761 ;  and  see  Mortimer  v.  Wilkin;  Shepheard  v.  Wilson,  Forma  9,  1-1,  »itp, 
pp.  894,  897. 

For  order  for  leave  for  ward,  enceinte  by  the  intended  husband,  to  many, 
at  Boulogne  or  in  England,  see  M.  v.  C,  V.-O.  K,  8  Nov.  1852,  A.  16. 


15.  In/ant  apprehended /or  Breach  of  Order  to  aifead, 

Whebeas  by  an  order  &o.,  It  was  ordered  that  the  infant  Pit  B,  and 
W.  should  respectively  personally  attend  the  Judge  in  his  private  room 
adjoining  his  Court  at  &o.,  on  &c.,  at  10  o'clock  in  the  forenoon;  And 
whereas  the  infant  Pit  D.  and  the  said  W.  have  not  obeyed  the  said 
order,  although  they  were  duly  served  therewith,  as  apxiears  by  the 
affidavit  of  &c. ;  And  whereas  on  counsel  for  the  said  W.  this  day 
moving  this  Court  that  the  said  order  might,  as  to  the  said  W.,  be 
discharged  in  the  presence  of  counsel  for  R.,  the  father  and  next  friend 
of  the  said  Pit,  This  Court,  taking  notice  that  the  said  infant  Pit  D. 
was  not  personally  present  and  had  not  attended  as  directed  by  the 
said  order,  doth  order  that  the  Serjeant-at-Arms  attending  this  Court 
do  apprehend  tlie  infant  Pit  D.  and  bring  him  to  the  bar  of  this  Court 
at  the  sitting  of  the  Court  on  &o.— See  Dawson  v.  Thommn^  V.-C,  W,, 
3  May,  1865,  A.  758 ;  12  L.  T.  N.S.  176. 


16.  Susbandf  undertaking  to  execute  Settlement^  discharged. 

And  the  said  W.  by  his  counsel  undertaking  to  execute  such  settle- 
ment as  the  Court  shall  direct,  and  to  hold  no  oommunication  with  the 
Pit  S.,  the  infant,  his  alleged  wife,  until  such  settlement  shall  have 
been  duly  executed,  and  by  consent  of  E.  W.,  and  H.,  Me  w^e  (by 
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l),  Lei  the  Petr  W.  be  discharged  out  of  the  custody  of  the 
[olloway  Prison,  as  to  his  contempt  isr  this  action. — See 
WiUon,  1844,  B.  925. 

for  committal  of  husband  and  abettor,  the  latter  superseded  as 
laded  as  barrister,  with  directions  for  securing  ward^  property, 
Sdenu,  20  Mar.  1740,  A.  229;  leaye  for  abettor  to  yLut  lus 
Ap.  1740,  A.  310;  restraining  from  acting  as  barrister,  8,  0., 
K,  339 ;  for  husband  to  lay  proposals  for  settlement,  8,  C,  30 
.  425 ;  and  where  abettor  obtained  licence  on  false  affidavit  of 
m,  see  Moort  y.  if.,  6  Ap.  1740,  B.  135 ;  19  Mar.  1740,  B.  94 ; 
B.  270. 

lers  for  committing  husband,  see  WeUe$ley  y.  D.  Beaufort^  L.  0., 
.  1852 ;  Walker  y.  8iTickland,  L.  0.,  July,  1829,  B.  2173 ;  MaUeU 
L,  July,  1798,  B.  529 ;  and  for  inquiry,  as  to  guardian  and  pro- 
>nspiracy,  5.  (7. 


arge  on  Undertakings  of  the  Contemnor  and  his  Ihther. 

d  petition  of  C.  &c.,  and  the  said  C,  by  his  counsel,  under- 
I  intermarry  with  the  Fit  T.,  the  infant,  nor  to  haye  any 
[Forms  8  and  9,  p.  894],  without  the  sanction  of  the  Court ; 
father  of  the  Petr,  being  present  in  Court,  and  personally 
that  the  costs  hereby  directed  to  be  taxed  shall  be  paid  in 
ours  after  the  date  of  the  certificate  of  taxation ;  and  also 
idertaking  that  the  said  C.  shall  not  haye  any  intercourse, 
>  communication  with  the  said  infant  as  aforesaid,  and 
id  the  Eegistrar's  book  accordingly,  Let  the  said  C.  be 
tit  of  custody  of  the  keeper  of  HoUoway  Prison  "  (as  to  his 
t). — Direction  for  C.  to  pay  all  the  costs,  and  the  discharge 
i  prejudice  to  any  further  order  touching  the  contempt. — 
^ntinued.— See  Thomhill  v.  T.,  L.  C,  9  Dec.  1854,  B.  107. 

rfosing  to  reyerse  an  order  of  the  Y.-C,  by  which  a  motion  by 
r  for  his  discharge  out  of  custody  was  refused,  and  payment  of 
ch  motion  by  the  contemnor  directed,  see  Smith  y.  Lewis,  0.  A., 
B.  1256. 

dement  after  Marriage  of  Ward — Contempt  condoned. 

earing  that  the  said  infant  Pit  F.  O.  H.,  then  F.  O.,  had 
icted  a  yalid  marriage  with  the  said  H.  {^the  hushand^f  but 
diowledge  or  ooiuent  of  her  guardians,  or  the  sanction  of 
id  that  at  the  time  of  such  marriage  the  said  infant  Pit 
with  her  guardian,  the  Deft  A.  T.,  at  &c.>  and  that  for 
^elye  months  preyious  thereto  the  said  infant  Pit  had 
addresses  of  the  said  H.,  with  the  knowledge  and  consent 
fant's  guazdiaus,  and  of  the  father  of  the  said  H.,  with 
narriage  when  the  said  parties  should  haye  attained  a 
under  the  circumstances  the  Judge  being  of  opinion  that 
8  piopoaed  to  be  effected  by  the  deeds  dated  &c.,  respec- 
ite  a  proper  marriage  settlement  of  the  fortune  of  the 
G.  H.,  doth  order  that  the  said  deeds,  being  the  deeds 
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of  oonyejance  and  BoHlement  hereinbefore  referred  to,  be  respectively 
executed  bj  the  said  H.  and  F.  G.  H.,  his  wife,  and  be  acknowledged 
by  the  said  F.  G.  H.,  pursuant  to  the  provisions  of  the  Fines  and 
Becoveries  Act  (3  &  4  W.  IV.  c.  74) ;  and  that  B.,  C,  and  P.  [irus- 
tees'],  be  at  liberty  to  execute  such  deeds  as  trustees  of  the  said  settle- 
ment.— Costs  to  be  taxed  and  paid  by  trustees  out  of  Bettloment  funds, 
—Tootalr.  Dickenson^  V.-O.  H.,  11  Nov.  1876,  B.  1760. 

19.  In/ant  Ward  to  be  at  Uberty  to  re-marry. 

Upoit  the  further  hearing  of  the  petition  of  the  Pit  and  L.  on  &c., 
preferred  unto  this  Court,  and  upon  hearing  counsel  for  the  Fetrs  and 
for  the  respondents  &c.,  and  upon  reading  the  petition  &e.,  the  Chief 
Clerk's  certificate,  whereby  it  is  certified  to  be  doubtful  whether  a  valid 
marriage  has  been  solenmized  between  W.  and  B.,  Let  the  said  W. 
and  B.  be  at  liberty  to  re-marry,  and  the  fact  of  such  re- marriage  is  to 
be  certified ;  And  Let  the  restraint  imposed  upon  the  said  W.  hy  the 
order  dated  &c.,  be  continued  until  &c.;  And  Let  an  inquiry  be  made  of 
what  the  fortune  of  the  said  W.  consists,  and  whether  any  and  what 
settlement  or  provision  ought  to  be  and  can,  under  the  power  of  ad- 
vancement contained  in  the  will  of  F.  or  otherwise,  be  made  on  the 
said  W.  and  B.,  his  wife,  and  the  issue,  if  any,  of  their  marriage ;  And 
the  rest  of  the  petition  stands  adjourned. — Re  Wood^  Brooking  t.  B.^ 
Chitty,  J.,  28  March,  1882,  B.  542. 

NOTES.  ' 

MABBIAOB  OF  WABD  OF  COUBT — CONTEMPT  OF  COURT, 

Marriage,  or  connivance  at  marriage,  with  a  ward,  male  or  female,  without 
obtaining  leave  from  the  Court,  is  a  contempt  on  the  part  of  the  principal 
and  all  pertaons  engaged  in  the  transaction,  including  thi?  clergyman,  which 
will  be  punished  by  committal  (or,  in  the  case  of  a  peer  or  peeress,  hy  seques- 
tration :  see  Eyrt  v.  (7.  Shaftesbury y  2  L.  0.  Eq.  693,  755) :  see  Priestley  v- 
Lamb,  6  Ves.  421;  Millet  v.  Bowse,  7  Ves.  419;  BathurBt  v.  iMurray,  B  Ves, 
74 ;  Re  Anne  Walkef,  LI.  &  Goo.  t.  Sugd.  299,  and  cases  cited  in  Eyre  y.  C. 
Shaftesbury,  2  L.  C.  E^.  693,  751. 

In  flagrant  cases  the  jurisdiction  is  not  confined  to  committal  for  oontempt, 
but  prosecutions  for  conspiracy  or  perjury  (in  making  a  false  declaration  as 
to  age  or  consent)  may  also  be  directed :  see  Ball  v.  CouiU,  1  V.  &  B.  292  \ 
Wade  V.  Broughton,  3  V.  &  B.  172 ;  Millet  v.  Bowse,  7  Yt's.  419 ;  and  see  C<w 
V.  BenneU,  22  W.  E.  819. 

It  is  no  excuse  that  the  offending  parties  were  ignorant  that  the  infant 
was  a  ward  of  Court:  Herbert's  Case,  3  P.  Wms.  115 ;  Moor  v,  M,,  Bam. 
th.  404 ;  2  Atk.  157 ;  Nicholson  v.  Squire,  16  Ves.  259;  or  that  the  infant 
had  a  parent  or  euwrdian  :  Bu;Uer  v.  Freeman,  Amb.  301 ;  or  it  seems, 
if  the  marriage  oe  improper,  that  they  have  consented:  Welleshy  v. 
Beaufort,  2  Euss.  1,  29;  L  Baymond^s  Case,  Oa.  t.  Talb.  58.  The  endeaTour 
to  marry  without  leave  is  equally  a  contempt:  Warter  v.  I'or^,  19  Yes.  453 ; 
as  also  a  marriage  which  is  invalid :  Salles  v.  Saviynon,  G  Yes.  572  ;  and  in 
Jhe  case  of  a  female  ward  whose  marriage  without  leave  was  found  to  be 
invalid,  a  marriage  by  banns  has  been  directed :  Bathurst  v.  Murray,  8  Yes. 
74 ;  and  see  Be  Walker,  LI.  &  Goo.  t.  Sugd.  299. 

In  Be  Murray,  3  Dr.  &  War.  83,  the  private  marriage  of  a  malo  ward  wi« 
directed  to  be  re-celebrated;  but,  on  the  other  hand,  in  Wari^  v,  Yorke,  19 
Yes.  451,  the  Court  directed  proceedings  to  be  inetitnted  for  nullity  of 
toarriage  with  the  male  ward  at  the  expense  of  his  estate. 


Marriage  of  Infant. 


m 


e  of  an  attempted  marriag^  ivitli  a  ward,  not  only  the  marriage 
:  interoouTse  or  oommonication,  either  personal  or  by  letter, 
parties,  will  be  restrained :  Dawson  y.  Thompson,  12  L.  T.  N.S. 
obrook  y.  L.  Hinchinhrock,  2  Dick.  547 ;  and  see  sup.  Forms  8,  9  ; 
th  y.  iS.,  8  Atk.  307,  where,  on  an  application  for  a  return  of 
tinction  seems  to  haye  been  drawn  between  such  as  contained  a 
Larxiage  and  "  bilUis-doux,  or  letters  of  ciyility." 
nd  who  has  been  committed  for  contempt  in  marrying  a  ward  of 
>t  be  discharged  nntil  a  certificate  that  the  marriage  is  yalid  has 
ed,  and  a  proper  settlement  has  been  prepared,  approyed,  and 
d  payment  by  him  of  the  costs :  see  Cox  y.  Bennett,  22  W.  B. 
r.  Brown,  17  beay.  146;  Millet  y.  Bowse,  7  Yes.  419;  Stevens  y« 
e.  jun.  154. 

a  marriage  withont  consent  may  not  from  its  circumstances  call 
mt  by  committal,  it  is  for  all  purposes  of  jurisdiction  oyer  the 
s  property  a  contempt :  Martin  y.  Foster,  7  D.  M.  ft  G.  98, 
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ions  of  the  settlement  which  is  directed  b^  the  Court  upon  the 
Em  in&mt,  will  yary  according  as  the  marriage  has  taken  place 
Bent  of  the  Court,  or  is  a  contempt ;  and  if  a  contempt,  whether 
ted  or  oomperatiyely  innocent:  see  Simpson,  Infants,  342,  and 
ited;  Dayidson,  Cony.,  yol.  iii.,  p.  654. 

itempt  has  heea  flagrant,  the  rule  has  been  to  exclude  the 
sband  by  the  settlement  from  aU  interest  in  the  wife's  fortune : 
^ess,  11  Sim.  361 ;  Wade  y.  Hopkinson,  19  Beay.  613 ;  unless  the 
:  the  husband  would  be  clearly  to  the  detriment  of  the  ward, 
at  must  be  regarded  rather  than  the  punishment  of  the  off en^big 
irhett  y.  HihheH,  3  M.  ft  K.  227 ;  and  see  Martin  y.  Foeter,  7 
98. 

\  contempt  is  not  yery  aggrayated,  a  portion  of  the  wife's  income 
I,  though  rarely,  giyen  to  the  husband  during  coyerture :  Bathurst 
^  Yes.  74 ;  and  generally,  under  such  circumstanoes,  a  settlement 
able  to  the  husMuid  wiU  be  directed :  Bichardson  y.  Merrifield,  4 
.  £yen  in  flagrant  cases  the  wife  has  not  been  depriyed  of  all 
lefiting  him  by  will :  Milkt  y.  Bowse,  7  Yes.  419. 
iUeinson  y.  Joughin,  41  L.  J.  Ch.  234,  where  both  husband  and 
;norant  when  they  married  that  she  was  a  ward  of  Court,  the 
B  settled  upon  her  for  life,  for  her  separate  use,  with  remainder 
-en,  with  power  to  appoint  the  property  by  will  to  her  husband 

oale  ward  has  been  married  without  leaye  his  property  will  not 
as  entirely  to  exclude  the  offending  wife :  Be  Murray,  3  Dr.  ft 

ees  of  the  settlement  should  be  persons  with  whom  the  parties 
endly  intercourse,  and  persons  personally  distasteful  to  the  wife 
» be  imposed  upon  hor  as  trustees :  Be  Sampson  and  WaU,  25  Ch. 

t  retains  control  oyer  the  property  of  a  ward  after  she  attains 
while  it  remcdns  in  Court :  Austen  y.  Hdlsey,  2  Sim.  ft  S.  123,  n. ; 
Iker,  LI.  ft  Goo.  t.  Sugd.  p.  325 ;  and  where,  by  postponing  her 
itil  that  time,  she  has  enected  an  improyident  settlement,  such 
las  been  reformed:  Money  y.  M.,  3  Drew.  256;  Long  y.  L,,  2 
)9.  She  has  not  been  permitted  to  defeat  the  proyisions  of  a 
auctioned  on  her  behalf  by  the  Court  durine  her  minority,  by 
others  after  she  has  attained  twenty-one :  nohson  y.  Ferraby,  2 
^kKhie  y.  Clark,  15  Beay.  597.  So  also  proposals  for  a  settlement 
the  Court  upon  an  application  for  leaye  to  marry  have  been 
a  contract  entered  into  with  the  Court,  in  the  absence  of  any 
ond  fide  and  properly  substituted  for  it :  Cook  y.  Fryer,  1  Ha. 

the  continuing  powers  of  the  Court  over  the  property  of  a  ward 
tout  sanction,  subject  to  the  rights  and  interests  of  persons  who 
me  into  esse,  see  Cave  y.  C,  15  Beay.  227* 
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the  oifenSing  IraslMnd  iras  not  pemuttod  to  purge  hm  contempt  in  marty <^ 
ing  the  ward  without  the  coneent  of  the  Cotut,  exoept  upon  the  t^rxus  of 
m^dng  a  proper  settlement  of  her  property :  Ball  t.  VoutU,  1  Y.  &  B.  292  ;j 
Field  Y.  Brovm,  17  Beay.  146 ;  failing  which  the  Court  declined  to  make  anj| 
order  as  to  the  payment  of  her  diyidends  on  funds  in  Cburt :  Caior  t.  Mason^l 
2  W.  B.  667. 

But  it  has  been  held  that  the  Court  has  no  junadiction  to  compel  a  ward  to 
make  a  settlement  of  his  or  her  property:  Ltigh  y,  L,,  iO  Ok  Div*  290; 
or  to  interfere  with  her  marriage  after  shQ  has  attained  twenty -one,  mak#! 
her  sign  any  settlement,  or  refuse  to  gire  her  her  money  ImmediatelT  after  aht^ 
attains  twenty-one.  And  in  BoUan  y.  B.y  23  July,  1881.  A.  1047* ;  (1891}  3  | 
Oh.  270,  the  Cburt  of  Api>eal  discharged  an  order  made  by  the  Court  below  i 
after  the  ward  had  attained  twenty-one,  refusing  leave  to  nuiiTj,  and' 
directing  a  settlement;  and  queere  whetiier  the  jurisdictioa  against  thai 
husband  can  now  be  exercised  haying  regard  to  the  provisienfl  of  the  | 
Married  Women's  Property  Act,   1882  (v.  mp.  Chap.  XXXYII.  p.   773 

The  jurisdiction  of  the  Court  to  protect  the  int^reets  of  wards  upon  thdr  I 
marriage  is  not  excluded  by  the  fact  that  the  ward  is  domiciled  in  Scotland  | 
or  elsewhere  whero  a  wife  has  no  equity  to  a  settlement :  Be  Ttcccdale,  Jok,  { 
109. 

Where  the  marriage  is  a  oontempt^  the  Cotirt  has  refused  to  permit  the  ^ 
wife's  fund  to  be  transfterred,  even  after  twenty  ^one  and  with  her  con£tent,  i 
until  such  a  settlement  as  the  Court  thou^t  di^roet  and  proper  under  the 
ciroumstances  had  been  made :  Martin  v.  Foster,  7  B.  M.  &  G.  9fi ;  ih/un  v. 
Oilhard,  1  Dr.  &  S.  366  (overruling  i>«i<  y.  Bamardhion,  4  Sim.  538,  where, 
upon  the  application,  after  she  attained  twenty- one,  of  husband  and  wife, 
married  witnout  the  Court's  consent,  the  funds  were,  upon  her  consent  being 
taken,  transferred  to  the  trustees  of  a  settlement  made  without  the  sanctkm 
of  the  Court). 

And  see  Biddies  v.  Jaekwn,  3  D.  &  J.  544 ;  26  Beay.  262,  where  the  marriage 
having  been  fourteen  days  after  the  female  ward  attained  twenty-one,  and 
the  M.  R.  having  treated  the  marriage  as  a  contempt,  the  L,JJ.  refused  to  do 
more  than  order  payment  of  the  income  to  the  huBband  during  the  joint 
lives  of  himself  and  wife,  or  until  further  order,  without  prejudice  to  any 
question. 

But  in  White  v.  Herrick,  4  Ch.  346,  followed  in  Sauis  y.  Cranin,  22  W.  B. 
204,  the  right  of  a  ward,  who  married  the  day  after  she  attained  twenty-one, 
to  a  transfer,  without  settlement,  of  a  small  fund,  Bt^nding  in  Court  to  her 
separate  use,  upon  her  separate  examination,  was  treated  as  estabUahed  b; 
Longhottom  v.  Pearce,  3  D.  &  J.  544,  n.;  and  see  L^(fh  y,  i.»  sup. 

As  to  the  validity  of  marriage  settlemente  by  infanta  before  18  &  19  T.    , 
c.  43,  and  that  the  Court  had  no  further  power  than  was  possessed  by  the 
infants  themselves,  or  by  tiieir  parents  and  goiardianH  on  their  behalf,  of    | 
effectually  binding  their  property,  though  the  li unhand  of  the  female  ward 
might  have  been  held  boimd,  see  Field  v.  Moore,  7  D.  M.  &  G.  691,  706,  721 ; 
Davidson's  Conv.,  vol.  iii.  pp.  647 — 651. 


INFAirrS'  BETTLEMEFT  ACT. 

By  the  Infants'  Settlement  Act,  1855  f  18  A 19  V,  c.  43),  extended  to  Ireland 
by  23  &  24  V.  c.  83,  s.  1,  an  infant,  witn  the  sanction  of  the  Court  {nmi*  the 
Chancery  Division  of  the  High  Court  of  Justic*^),  may,  upon  or  in  contempla- 
tion of  marriage,  settle  his  or  her  property,  or  property  over  which  he  or  fite 
has  any  power  of  appointment,  whether  real  or  personal,  in  posseasioii,  rever- 
sion, remainder,  or  expectancy;  and  every  conveyance,  &g.  or  contract,  iS:c-, 
so  executed  by  the  infant,  is  to  have  the  same  effect  aa  if  he  or  iihe  were  then 
twenty-one,  if  the  power  does  not  prevent  its  excrci&e  by  an  infant. 

Property  acquired  by  the  settlor  under  the  will  of  a  person  who  dies  after 
the  execution  of  the  settlement  is  property   *'in  expectancy"   within  the 
meaning  of  this  section :  Be  Johnson^  Moore  v»  </.,  (1891)  3  Ch.  48, 
^    By  sect.  2,  the  death  of  an  infant  imder  twenty- one  avoids  any  appoint- 
ment or  disentailing  assurance  executed  under  the  Act, 
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Bancidon  of  the  Court  to  any  such  settlement,  or  contract 
Lay  be  ^yen  upon  petition  (now  by  summons)  by  the  infant 
Lout  suit ;  and  if  there  be  no  guardian,  the  Court  may  require 
ited,  or  not,  as  it  shall  think  fit ;  and  also  may  require  any 
>d,  or  appearing  to  be  interested,  to  be  served  with  notice  of 

powers  of  the  Act  are  not  applicable  to  males  under  twenty, 
ider  seventeen :  and  see  Re  Phillijos,  34  Ch.  D.  67. 
IS  expressed  in  Be  Strongy  6  W.  B.  107,  whether  an  applica- 
Let  made  the  infant  a  ward  of  Court,  so  as  to  render  it  neces- 
nto  the  propriety  of  the  proposed  marriage,  as  well  as  into 
the  proposed  settlement :  and  see  Be  Dalton^  6  D.  M.  &  Q. 
ng  to  the  present  practice  the  infant  does  not  thereby  become 

(10),  applications  under  the  Act  for  the  settlement  of  any 
infant  on  marriage  may  now  be  made  by  summons  in 

Evidence  must  be  produced  to  show  (a)  the  age  of  the  infant ; 
infant  has  any  parents  or  guardians ;  (c)  with  whom  or  under 
aSsLnt  is  living,  and,  if  the  mfant  has  no  parents  or  guardians, 
i>ns  the  infant  has ;  (d)  the  rank  and  position  in  Hfe  of  the 
nts ;  (f )  what  the  infant's  nroperty  and  fortune  oonsLst  of ; 
ik,  and  x>08ition  in  life  of  tne  person  to  whom  the  infant  is 
rried ;  (g)  what  property,  fortune,  and  income  such  person 
Less  of  tke  proposed  trustees,  and  tlieir  consent  to  act. 
summons  for  sanction  to  a  settlement  under  the  Act,  affidavit 
mmons,  and  as  to  preparation  and  completion  of  settlement, 
,  1403—1405;  Pr.  1137,  1138. 

ctends  only  to  leave  to  marry,  on  the  usual  proof  of  execution 
t  by  all  parties,  and  of  the  marria^,  a  subsequent  order  may 
i^fer  and  payment,  or  other  disposition  of  the  ward's  fortune, 
>  settlement. 

aid  that  the  Act  extends  to  a  post-nuntial  settiement  of  the 
ant  ward  of  Court  when  made  with  tne  approbation  of  the 
psan  and  Wall,  25  Ch.  Div.  48J2;  PovueU  v.  Oakley,  34  Beav. 
/ourt  has  directed  a  settiement  under  the  Act  after  a  married 
adattacDfid  theage  of  sorenteen :  Be  Phillips.  34  Ok.  D,  461 ; 
,  S.,  13  App.  Cas.  61,  the  House  of  Lords  expressly  refused  to 
Act  extended  to  a  post-nuptial  settlement.  Where  the  infant 
I  Court,  and  does  not  consent  to  the  application,  there  is  no 
ler  the  Act  or  otherwise  to  direct  a  post-nuptial  settlement : 
.  485 ;  and  it  is  clear  that  neither  the  sanction  of  the  Co^rt 
f  the  Act  can  make  a  settlement  of  an  infant  married  woman's 
terest  in  personalty  binding  on  her :  Beaton  v.  jS.,  eup, 
>ves  the  msability  of  infancy  only,  and  leaves  the  disability  of 
ected:  Seaton  v.  8,,  sup, 

I  Act  enables  an  infant  to  execute  a  binding  marriage  settle- 
ot  alter  his  legal  statue  as  to  the  alienation  of  property  or  the 
ower  which  goes  to  defeat  his  own  estate  or  interest :  see  Be 
£q.  352,  in  which  case  the  Irish  Court  refused  to  tnmsfer 
s  jurisdiction  to  the  appointee  of  an  infant,  although  the 
tion^  by  the  English  Court  cave  her  power  of  appointment 
aotwithstanding  coverture,  and  either  before  or  after  attaining 

of  the  death  of  an  infant  under  twenty-one,  after  making  an 
ader  sect.  1,  sect.  2  does  not  render  the  appointment  void, 
kse  of  an  in&mt  tenant  in  taQ :  Be  Scott ,  8,  v.  Hanbury,  (1891) 

Dee  of  making  a  settlement  under  the  Act,  it  is  competent  for 
ler  a  general  power,  to  make  a  complete  appointment,  so 
are  of  the  limitations  of  the  settlement  the  appomted  property 
own :  Be  ScoU,  S.  v.  Hanhury,  (1891)  1  Ch.  298. 
it  should  provide  for  the  female  ward's  children  by  any  future 
^  V.  Winnall,  11  Beav.  98;  but  such  a  provision  will  not  be 
ttLement  where  not  contained  in  the  (uate-nuptiaL  agre«ment 
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or  draft aeUlemeni  to  irliioh  MBoro  marmge  tibe  buaband  haa  usezited:  ^ 
ifoare,  4  Giff.  254. 

On  a  female  infant's  marriage,  a  olaaae  as  to  taking  tlie  name  &iid  armB  of 
the  testator  was  sanctioned,  but  not  a  proTision  that  no  Roman  Catholio 
should  take  any  interest  under  the  settlement:  Me  WilHama,  6  Jor.  N.S. 
1064. 

The  costs  of  a  settlement  of  tibe  property  of  an  infant  ward  of  Conrt  under 
the  Infants'  Settlement  Act  are  payaUe  out  of  the  coip\i8  of  the  settled  pro- 
perty :  De  SiaepooU  y.  Ik  8.,  37  CL  D.  39. 


(n.)  0BDBR8  URDBB  KASBIAGX  AOn,  4  G.  IV.  C,  76^  AJTD  19  &  20 

Y.  all9. 

1.  Marriage  9a$keti<med  under  Sect  17. 

On  petition,  and  affidavit  showing  lather  abroadp  "  Declare  that  the 
marriage  in  the  petition  mentioned  is  a  fit  and  proper  marriage  withiB 
the  intent  and  meaning  of  the  said  Act ;  And  Let  the  said  infant  A. 
and  the  said  B.  be  at  liberty  to  contract  the  same  accordingly.'* — JU 
Cooper,  V.-C.  E.,  19  Aug.  1834,  A.  1266;  Ap.  Iteihey,  L.  C,  fl  July, 
1843,  B.  1007 ;  S.  C,  7  Jur.  589. 

2.  Previous  Inquiry — HUker  Ntm-^m^os — Sect.  17. 

Let  an  inquiry  be  made  whsther  W.,  tihe  faAer  of  the  Fetr  A,,  the 
infant,  is  non  compoe  meniie^  and  if  ao,  whether  the  intended  mamage 
between  the  said  infant  andB.  in  the  petition  named  is  a  fit  and  proper 
marriage  for  the  said  infant— iS^  Wheeler,  H.  K.,  15  July,  1B34,  B. 
1091,  where  the  father  had  been  found  by  inquifiition  of  unflound 
mind;  He  Raweon,  Y.-C.  E.,  12  Jan.  1844,  B.  d2L 

For  order  under  4  G.  IV.  c.  76,  s.  17,  declaring  maniage  proper,  where 
the  guardian  unreasonably  refused  consent,  and  for  direction  for  settlement, 
see  lee  y.  HvU<m,  Y.-O.  £.,  3  May,  1850,  B.  715. 


3.  Forfeiture  declared — Inquiry  as  to  Property — Settierneni 
excluding  Ouilty  Party — Costa — Sect.  23. 

Deolabe,  that  under  the  Act  of  the  4th  Q.  lY.  c,  76,  intituled,  *'  An 
Act  for  amending  the  Laws  respecting  the  Solemn  hsatioE  of  Marriage 
in  England,"  the  Deft  G.  has  incurred  a  forfeiture  of  all  estate,  right, 
title,  and  interest  in  any  property  which  has  accrued  or  shall  accrue  to 
him  by  force  of  his  marriage  with  A.,  the  infant  in  the  pleadings 
named:  '^1.  And  Let  an  inquiry  be  made  what  estate,  right,  title,  or 
interest  in  any  property  the  said  A.  was  entitled  to  at  the  time  of  her 
marriage  with  the  Deft  G.,  or  has  subsequently  acquired ;  2.  And  Let 
such  property,  and  all  future  property  which  the  said  A.  shall  acquire 
during  the  said  marriage,  be  secured  for  the  benefit  of  the  said  A,  and 
her  issue ;  And  for  that  purpose  Let  a  proper  settlement  be  approved 
of  by  the  Judge  of  all  such  property,  both  present  and  future,  on  the 
faid  A.  and  her  issue,  and  in  such  manner  that  the  Deft.  G.  shall  be 


Miffriase  of  Infant. 


.      -«  real  or  personal  estate,  or 
riving  any  interest  m  any  re^  o^   ^^^^  ^^.^        t 

^  ^xeons  (as  ^^.^.^k's  certificate  of  apP«>«^. 
renamed  in  thej^«*<^2,\  be  taxed-Uberty  ^ 
„  informant's  costo  «f  «^  4.    See  also  >J.  G. 

f  Ss  marriage  v-nth  *°f' respectively. ;  .'l^';<^<=.r'L  applied  for 

F50  to  tl»«  8:f  S^^;irat«  receipt.  '^'^  J^^^to  CoU  the 
««te  «»  »P9'\Jf  S^nd).  and  ^1  ^^JVo  trust*  C"°^f 

,  ^  ir  .  76.  ««rf  19  ^  20  r.  c.  119 

:^'  *^  Ttot^ponltf  sole  -fpt^te  to  -Uor  ^  or 
,  to  bo  P'"'^,^.  „  !!tJe  income  thereof  ^^"^ J'^^       e  of  tweuty- 

,ae  or  ^f.^'^  shares  as  tenants  m  oo 
ears,  «ii  »*  ^ 
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ahftll  be  no  sach  cliild,  and  she  the  Deft  M.  8.  A.  shall  sut^tb  the 
Deft  H.  A.,  then  in  trust  for  the  Deft  M.  8.  A.  abBolutelj,  her  heizv, 
exon,  and  admors,  according  to  the  natures  of  such  propertj ;  But  if 
she  shall  die  in  the  lifetime  of  the  Deft  H.  A.,  then  in  trust  for  sueh 
person  or  persons  as  the  Deft  M.  8.  A.  shall  bj  will  or  codicil  appoint; 
And  in  default  of  any  such  appointment,  whollj  or  partially  to  such 
person  or  persons  as  would  at  the  time  of  her  decease  have  been 
entitled  to  her  personal  estate  in  case  she  had  died  intestate  and  ^th- 
out  having  been  married,  and  if  more  than  one  such  person,  in  the 
shares  fixed  bj  the  statutes  for  the  distribution  of  intestates*  effects. — 
liberty  to  apply.— ^.  G.  v.  Aker»,  V.-C.  W.,  17  Feb,  1872,  A.  498, 

In  this  case  the  husband  swore  before  the  registrar  faieely  that  the  lady 
was  of  a^,  that  she  had  her  mother's  consent,  and  that  the  parties  had 
resided  within  the  due  parochial  limits  for  the  prescribed  time :  see  £t.  C, 
W.  N.  (72)  45. 

NOTES. 

By  4  Q.  lY.  c.  76,  s.  16,  the  persons  whose  consent  is  r^iiircd  to  the 
marriage  of  an  infant,  not  beine  a  widower  or  widow,  are  the  f uthor ;  if  tho 
father  shall  be  dead,  the  guaioians  of  the  person  of  the  infaiit^  or  one  of 
them ;  if  no  guardians,  the  mother,  if  unmarried ;  if  no  mother  unmarried, 
the  guardians  of  the  person  appointed  by  the  Court,  if  any,  or  one  of  th<?m. 

By  sect.  17,  if  the  father  be  non  compos  mentis,  or  if  any  c*f  the  other  |)ersons 
whose  consent  is  required  by  sect.  16  be  non  compos  mtuti^^  or  be^rond  the 
seas,  or  shall  unreasonably  or  from  imdue  motive  withhold  coudent,  an 
application  may  be  made  to  the  Court  by  petition,  and  if  the  proposed  mar* 
naffe  appear  proper,  a  judicial  declaration  to  that  effect  may  ho  made,  which 
shul  be  as  effectual  as  if  a  consent  had  been  duly  had  fronigimrdians* 

This  nroyision  does  not  apply  to  the  case  of  a  father  beyond  seas,  or  un- 
reasonaoly  refusing  consent,  but  only  to  the  case  of  a  father  non  oomncM  .* 
Exp,  I,  C,  3  My.  &  Cr.  471  (overruling  .Ezp.  Cooper,  19  Aug.  1834,  there 
cited). 

The  marriage  is  valid,  though  the  requisite  consent  be  not  obtained :  B,  y. 
Birmingham,  8  B.  &  C.  29 ;  B.  v.  Clark,  2  Cox,  C.  C.  18:i ;  and  the  consent 
may  be  presumed  after  a  lapse  of  time :  Harrison  v.  Southampton,  4  1>.  Q. 
M.  &  G.  137 ;  22  L.  J.  N.8.  Ch.  722. 

Where  a  father  beyond  seas  consented,  and  then  died  before  the  marriage, 
the  infant  was  allowed  to  marry,  without  any  reference  as  to  the  property  of 
the  marriage :  Exp.  Beilly,  12  L.  J.  N.S.  436. 

By  sect.  23,  in  the  case  of  a  marriage  between  persons  who  are  under  age, 
or  one  of  whom  is  under  age,  without  the  proper  consent  (soo  eecL  16),  if  Sie 
licence  has  been  prociu^,  or  banns  have  been  published  by  falsely  swearing 
or  fraud  (see  sect.  14  as  to  the  oath  to  be  taken,  and  tho'  n?quiBit«>«  before 
grant  of  licence),  the  A.  G.,  at  the  relation  of  a  parent  cir  giiai-dian  of  tho 
minor  whose  consent  has  not  been  given  to  such  marriagis  may  sue  by  in- 
formation for,  and  the  Court  may  declare  a  forfeiture  of,  all  property  which 
accrued  by  the  marriage  to  the  offending  party ;  and  thereupon  tne  property 
shall  be  secured  for  the  benefit  of  the  innocent  party,  or  of  the  i^isue  of  the 
marriage,  as  the  Court  shall  think  fit,  for  the  purpose  of  preventing^  the 
offending  party  from  deriving  any  interest  in  real  or  personal  estate  or  pecu- 
niary benefits  from  such  marriage.  If  both  the  parfcee  r^o  contracting  Toar- 
riage  shall  be  guilty  of  any  such  offence,  the  Court  nmv  f>cttle  and  eecuro 
Buai  property,  or  anj  part  thereof,  immediatelv  for  the  benefit  of  the  issue 
ef  the  marriage,  subject  to  such  provisions  for  the  offondinp^  parties  by  way 
of  maintenance  &c.,  as  the  Court,  under  the  particular  cirnimstiincea'  shau 
think  reasonable,  regard  being  had  to  the  benefit  of  the  i^^ne  of  the  uiarriage 
during  the  lives  of  their  parents,  and  of  the  issue  of  the  partiet?  respeetivcTy 
by  any  future  marriage,  or  of  the  parties  themselves. 
{^  ^S^t,  24  avoids  all  agreements,  settlements  4^c.,  made  upon  such  marrjagesi 
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[arriage  and  B^gistration  AmeudinGnt  Act »  1 85G  ( 1 9  d*  20  V*  o.  1 19), 
un©  penalties  are  extended  to  the  caso  of  a  marriagiB  before  a  re- 
er  6  &  7  V.  c.  85,  had  by  means  of  any  wilfully  fa&e  declaration, 
eilaficate. 

sztaoaion  of  theee  proyisionB  to  mairiages  according  to  the  usages 
or  JewB,  see  19  &  20  Y.  c  119,  e.  21 :  28  V.  c.  18,  a.  2. 
13  V.  c.  68  (an  Act  for  facilitating  tie  Marriagt^  of  British  Sub- 
nt  in  Foreign  Countries),  the  same  penalties  attach  where  a  mar- 
shrated  abroad  under  the  proviaiona  of  that  Act  by  meana  of  any 
««  notice,  oath,  aOirmation,  or  declamtion  made  oy  either  party 
mage. 

forfeiture  haa  been  incurred  under  4  G.  lY,  c,  76,  9.  23,  the 
DO  discretion  to  mitigate  the  penalty »  but  is  bound  to  eettlo  and 
fToperty,  present  and  future,  of  the  wife,  for  the  benefit  of  hersell 
\  of  the  marriage :  A,  Q,  v.  MuUny,  4  Russ,  329  ;  so  as  to  prevent 
ig  hiisband  from  deriving  any  interest  or  pecuniary  benefit  from 
je/wnf  marUi:  A.  Q,  v.  Lucfis,  2  Ph-  753. 

V,  M allay  f  2),  7  Beav.  397,  where  the  husband  alone  had  incurred 
,  it  was  held  that  no  provision  could  be  made  for  the  issue  of  any 

ip^es  to  the  case  of  a  woman  marrying  an  infant  by  means  of  a 

at  that  he  is  of  full  age :  A.  G.  v.  Sevtrne,  2  Coll.  313. 

,  T.  Bead,  12  Eq.  38,  V.-C»  B.,  following  with  gi-eat  reluctance 

1  and  order  made  in  A*  G,  t>  Lucae^  sup.f  did  not  exclude  the 

Losband  from  the  general  power  of  appointment  to  the  wife  iu 

hildren*     And  see  A,  O.  v.  Aktn,  sup,^  Form  4. 

T.  Clements A2  Eq.  32,  V.-C.  B.  allowed  £50  out  of  a  fund  of  £795 

0  the  guardian  ad  litem  of  the  in/ant  wife,  t*^  be  applied  for  her 
»  uDon  her  separate  receipt,  but  with  ^reat  reluctance,  as  «uch 
3rula  practically  be  for  the  off  en  fling  huslband'H  benefit, 

.  need  not  appear  separately  from  the  rolat^jr :  A*  G,  y,  Tmther, 
S.  749 ;  exoc^  upon  applications  hj  the  relator  for  a  oompromiso 
[uadon  upon  the  terms  of  execution  by  the  husband  of  a  proposed 
and  eee^.  O.  v.  lianJ,  12  Eq,  41, 

1  the  inform ation  it  is  not  necensary  to  show  that  the  in  f tint  with 
lUTia^  -was  {focurdd  wm  entitled  at  the  time  thereof  to  any 
ther  in  poeeeeeion,  rerer^on,  remainder,  or  expectancy :  A.Q^y, 
oil.  313. 

ling  husband  will  net  be  allowed  liis  costs  out  of  the  fund :  A*G, 
.  K,  (72)  45 ;  A,  O.  v.  ClrmrnU,  12  Eq.  33,  6. 
ircing  execution  of  the  settlement  by  attachment,  after  p^irsonal 
for  execution,  see  A.  Q.  v.  Wardng,  28  W*  B.  623. 


(    908    ) 


1 


i 


CHAPTER  XXXTX. 

PAUPEBS  AND  PAUPER  LUNATICS. 

Section  I. — ^Paupebs. 

1.  Order  to  admit  Plaintiff  to  sue^  or  Defendant  to  defend^  in  Formd 

Pauperis. 

Pit. — ^The  Pit  in  respect  of  his  poverty,  whereof  affidarit  is  made,  is 
this  day  admitted  bj  this  Court  to  prosecute  this  action  in  formd  pau- 
perii  ;  And  Mr.  — ,  who  hath  signed  the  Pit's  petition,  Bignifying  his  juM 
cause  of  action,  is  hereby  assigned  for  his  counsel,  and  Mt.  —  for  his  aolr. 

De/t. — ^The  Deft,  in  respect  of  his  poverty,  whereof  affidavit  is  made, 
is  this  day  admitted  by  this  Court  to  defend  this  action  in  formd  pauperis  z 
And  Mr.  —  is  hereby  assigned  for  his  counsel,  and  Mr.  —  for  his  eolr. 

In  Chipperfleld  v.  Walsh,  V.-O.  M.,  8  Deo.  1870,  a  Deft  in  petBon  who 
applied  for  leave  to  defend  as  a  pauper  was  examined  orally  in  Court. 

For  order  diBoharging,  upon  the  ground  that  he  had  property,  an  order 
admitting  a  Deft  to  sue  in  formd  pauperiSf  see  Eidgtpay  y.  Edivards,  L^JJ., 
15  Jan.  1874,  B.  30 ;  9  Ch.  143. 

An  order  under  23  ft  24  Y .  o.  149,  s.  5,  asBigning  a  boIt  and  oounsel  to 
a  pauper  Deft,  in  custody  under  an  attachment  lor  default  in  pleading,  was 
of  course :  Layton  v.  Jfofftmore,  2  D.  F.  ft  J.  363. 

2.  Leave  for  Person  not  a  Party  to  prosecute  Claim  in  Formd 

Pauperis. 

TJpoir  motion  ftc.  by  counsel  for  A.,  claiming  &e.,  who  alleged  that 

the  said  A  has  just  grounds  in  respect  of  his  said  claim ;  And  mpon 

reading  an  affidavit  of  the  said  A.,  filed  ftc.,  in  respect  of  his  poverty, 

This  Court  doth  order  that  the  said  A.  be  at  liberty  to  prosecute  his 

claim  in  this  action  in  formd  pauperis ;  And  Mr.  —  is  hereby  assigned 

for  his  counsel,  and  Mr.  —  for  his  solr. — Re  Shards  Partington  v. 

Reynolds,  Y.-C.  K,  28  May,  1858,  B.  1028. 

This  order  may  be  on  summons  in  Ghambeis,  but  not  on  petition  of 
course. 

3.  Leave  to  appeal  in  Formd,  Pauperis. 
XTpoif  motion  ftc.,  who  alleged  that  by  the  decree  [or  judgment]  ftc, 
it  was  ordered  ftc.  [Recite  it  shortly'],  that  the  Pits  [or  Befts]  are 
desirous  of  appealing  from  the  said  decree  [or  judgment] ^  but  by 
reason  of  their  poverty  they  are  unable  to  present  or  prosecute  theif 
said  appeal,  unless  they  shall  be  permitted  to  do  so  in  formd pauperii ; 
And  upon  reading  an  affidavit  of  the  Pits  [or  Defts]  in  respect  of  their 
poverty,  the  notice  of  the  said  appeal,  dated  ftc.,  and  the  certi£cate  of 
counsel  subscribed  at  the  foot  of  the  said  notice  that  the  said  appeal  is 
proper  to  be  heard,  This  Court  doth  order  that  the  eaid  appeal  be  Bet 
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^9  and  that  the  Pits  [or  Defts]  be  at  Hberty  to  prose- 
•  formd  pauperis,  and  that  Mr.  —  be  assigned  counsel, 
for  the  scud  — ,  in  the  said  appeal. 

'  has  been  obtained,  at  any  stage  of  the  action,  to  defend 
i«,  a  farther  order  for  leave  to  appeal  is  not  required,  the 
rder  being  sufficient :  Drennan  y.  Andrew,  1  Ch.  300. 

NOTES. 

e  order  has  generally  given  leave  to  prosecute  the  particular 
Defts  added,  by  amendment,  quoere  whether  the  proper 
be  to  obtain  fresh  leave. 

22,  "  any  person  may  be  admitted  in  the  manner  heretofore 
e  or  defend  as  a  pauper,  on  proof  that  he  is  not  worth  £25, 
arel,  and  the  subject-matter  of  the  cause  or  matter,  only 

lie,  the  sum  of  £5  was  the  amount  which  the  pauper's 
be  xyroved  not  to  exceed. 

»f  counsel  must  be  obtained,  whether  or  not  the  proposed 
sonable  ground  for  proceeding :  r.  23. 
person  Siall  be  permitted  to  sue  as  a  pauper  unless  the 
Lsel,  with  an  affidavit  of  the  party,  or  nis  solr,  that  the 
counsel  contains  a  full  and  true  statement  of  all  the  material 
t  of  his  knowledge  and  belief,  shall  be  produced  before  the 
or  proper  officer,  to  whom  the  application  is  made,  and  no 

rEkble  by  a  pauper  to  his  counsel  or  solr ;  and,  by  r.  26,  a 
to  sue  or  defend  as  a  pauper  is  not  to  be  liable  to  any 

re  a  person  is  admitted  to  sue  or  defend  as  a  pain)er,  the 
ge  may,  if  necessary,  assi^  a  counsel  or  solr,  or  both,  to 
.  a  coimsel  or  solr  so  assigned  shall  not  be  at  liberty  to 
ance,  unless  he  satisfies  the  Court  or  Jud^e  that  he  has  some 
refusing ;  and,  by  r.  29,  no  notice  of  motion  shall  be  served, 
lued,  and  no  petition  shall  be  presented,  on  behalf  of  anj 
.  to  sue  or  defend  as  a  pauper,  except  for  the  discharge  of  his 
I  signed  by  his  solr. 

iffgeeted  that,  looking  at  the  language  of  these  two  rules,  it 
wSl  that  a  person  should  be  admitted  to  sue  in  formd  pauperis 
T  counsel,  or  both,  and  that  the  words  **  if  necessary  *'  were 
to  a  case  in  which  the  applicant  is  not  already  provided  with 
risers ;  but  in  Tucker  v.  ColHnson,  16  Q.  B.  Div.  5G2,  a  pauper 
Bel  was  allowed  to  be  heard  in  person. 

cations  have  been  made  to  the  Court  of  Appeal  for  leave  to 
i  pauperis  in  person,  as  in  Davenport  v.  Raa,  and  Chaffers  y. 
t  each  of  these  cases  was  referred  to  the  official  solr,  whose 
»urt  as  to  the  applicants  case  has  not  resulted  in  leave  being 
of  these  instances. 

ns  for  leave  to  appeal  in  formd  pauperis,  the  Court  follows  the 
LVI.  22—24,  and  requires  the  usual  affidavit  and  opinion  of 
herU,  Kiffy.  R.,  33  Ch.  Div.  265. 

r  leave  to  prosecute  an  appeal  in  formd  pauperis  was  refused 
ed  that  the  p^tioner  sought,  as  one  of  the  public,  to  establish 
ig  in  a  tidal  river  adjoining  land  belon^ng  to  the  Deft,  and 
id  been  collected  to  assist  the  petitioner  m  litigation :  Bowie  v. 
a,  13  App.  Ca.  371. 

DISFAUPERINa. 

5,  if  any  person  admitted  to  sue  or  defend  as  a  pauper,  gives, 
e,  any  fee,  profit,  or  reward,  he  is  forthwith  to  be  dispaupered, 
fterwards  admitted  again  in  the  same  cause  to  sue  or  defend 

paupering  is  made  (on  motion)  if  it  is  shown  that  the  pauper 
has  been  guilty  of  vexatious  conduct. 
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Paupers  and  Pauper  LunaUcs.    [chap,  xxxix. 


COSTS. 

Biy  r.  31,  "  costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend  as 
A  iwaper,  shall,  imlees  the  Comt  or  a  Judge  otherwise  dire<;t,  be  taxcMi  as  ia 
othei"  cases/*  t.  c.,  upon  the  satue  principle  as  in  other  cases,  and  the  pauper 
ia  not  to  ho  allowed  costs  which  he  was  never  obliged  to  pay,  simply  b&canua 
he  has  chosen  to  pay  them  after  obtaining  judgment :  Varmn  x.  FicktrsgUl, 
14  Q.  B,  Div,  859  ■  and,  as  a^inst  the  Doft»  a  successful  pauper  Pit  is  only 
entitled  to  costs  out  of  pocket,  and  not  to  remuneration  or  fees  for  boIt  or 
counsel :  S,  C. 

A  chief  clerk' fl  certificate  woa  ordered  to  ho  delivered  out  without  payment 
of  Court  fees  where  the  Pit  had  obtained  leave  to  sue  in  forma  pauperis  after 
the  certificate  was  ready  :  Thomas  v.  Ellis,  8  Ch.  Div.  318, 

As  to  costa  to  he  allowed  in  House  of  Lords  to  a  euocessful  pauper 
appellant,  see  Johnson  v.  Lindsay ^  (1892)  A,  C.  110. 


Section  II* — Pauper  Lunatics. 

1.  Fund^  in  Couri\  belonging  to  Pauper  Lunatic^  applied  to  pa^ 

Expenses  incurred  in  his  Support. 
Upon  the  petition  of  &c.»  Let  it  be  referred  to  the  Taxing  Master  to 
tax,  as  between  solr  and  client,  the  coats  of  all  parties  of  and  relating 
to  this  application,  and  also  to  certify  what  sum  will  be  proper  to  be 
allowed  annually  for  the  costa  of  the  affidavit  which  wiD  be  required 
for  the  purpose  of  ascertaining  the  amounts  from  time  to  time  to  be 
raised,  as  directed  in  the  schedule  hereto. — Deal  with  funds  in  Gonrt 
as  directed  in  the  said  schedule. 

PAYMENT  SCHEDULE. 
In  the  Hiqh  Cotjbt  of  JvancE, 
Chancery  Diviflion, 

Re  A.  B.,  &o. 

LodffCT  Credit  aa  above . 

Punds  in  Court  £ New  Consols. 


Date  of  Order  — ,  18-, 


P^jUctikTB  of  Pfcvtneijtji, 

TnmsfeTB,  or  other  Operations 

ordered. 

rivT<?e»  and  Transferee 
or 

AmDont*. 

Money. 

gecisEitki. 

with  any  interest,  the  costfl  to  be 
taxed,  under  this  order  and  £— . 
Pay  tlie  aaid  cosits .*,,.,,. 

C.  D.,  of  &c.,  B^Tren* 
surer  of  the  county 
of  &o, 

Tho  same 

Pay  (amouDt  due  in  reapocfc  of  A.  B*, 
a  Innatic,   up  to  the  —  day  of  — 

During-  the  life  of  A.  B.,  or  so  long- 
as  he  shall  continue  a  lunatic  and 
chargeable   to   the   county   of   &c., 
aell  sufficient  New  Cotisols  to  raise, 
ii^ith  Quy  intereat,  tlic  amount  which 
up  to  the  -^  day  of  —,  18—,  and  up 
to  tho  same  day  in  each  succeeding 
y(^ar,   shall   have   been   paid   under 
any  order  or  orders  of  the  justices  of 
the  county  of  &c.,  for  the  lodging, 
maintenance,  clothiiig^,  medit^iue,  and 
oare  of  tho  said  A.  B.^  aa  a  lunatic 
chargeable  to  the  aaid  county,  and 
the  amount  c<5rtified  aa  proper  to  he 
allowed  for  costa  on  each  sale. 

Pay  amount  due  in  respect  of  A.  B.  a^ 
uhove. 

Pay  amonut  certified  in  respect  of  cmRtij  , 

X,  of  &c.,Soh: 

' 
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^derJUid  Y.  GvwMl,  L.JJ.,  24  Nov.  1853»  A.  504,  from  whiish 
8  adapted,  was  mado  od  the  x>etition  of  the  treafftirer  of  the 
an  affidavit  eetting  forth  cui-tam  orders  of  two  justicos  of 
le  parment  by  him  of  siimg  paid  by  the  guai^ians  of  the 
a  tic  a^liini  for  the  pauper  lunatic  *a  maintenance ;  and  tho 
ddeTation,  extended  the  order  to  future  payments, 
or  the  sale  of  part  of  a  sum  of  stock  in  Court,  repreaenting 
te  of  a  lunatic  married  woman  in  AuHtmlia,  and  for  payment 
and  of  the  dividends  on  the  remaining  ntocki  to  an  attorney 
1  Lunacy  of  tho  colony  of  Victona,  fur  her  past  and  future 
L  expensea  during  such  time  as  he  tihould  have  charge  of  her, 
rxuta,  15  Dec.  187L  A.  3172;  13 Eq.  168. 
on  the  petition  of  thooveraeers  of  the  parish,  for  payment  to 
ars  of  dividends  on  a  fund  in  Court  belonging  to  the  lunatic 
for  costs  aa  between  solr  and  client)  in  diacliarge  of  sums 
aid  by  them  under  an  order  of  two  justices  for  the  past 
lunatic,  for  the  amount  of  which  the  lunatic's  property  nod 
r  been  authorized  to  bo  seized,  on  their  undertaking  to  pay 
tho  treasurer  of  the  parish,  and  to  apply  the  surplus  for  the 
and  for  payment  of  the  future  dividends  to  them  during  her 
ther  order,  see  Sirnpaon  v.  Eark9,  L.J  J.,    22  July,    18a3» 

5f.  V.-G.  K.,  8  Aug.  1854,  A.  1655;  2  W.  E.  436,  where  a 
paid  into  Court  under  the  Trustee  Belief  Act  (10  &  11  V. 
order  was  made  on  the  petition  of  tho  guardians*  and  over- 
and  the  churchwardens  of  the  parish,  for  re-payment  to  the 
union  of  the  amount  expended,  or  to  be  expended,  out  of  the 
Lhe  maintenance  of  the  lunatic,  and  abo  of  tho  amount 
f  parish  in  the  maintenance  of  the  lunatic's  wife  and  child,  to 
>nzed  to  be  seized  by  the  order  of  two  justices, 
s  TruiU,  L.  a,  19  July,  1851.  B.  1062  ;  3  Mac.  &  O.  281. 
bad  also  been  paid  in  under  the  Trustee  Belief  Act,  payment 
.1  of  the  fund  of  suma  paid  by  the  pariah  to  the  county  lunatic 
last  maintenance  of  the  lunatic  was  directed  on  the  petition 
I  of  the  poor,  and  a  stop  order  granted  as  to  the  residue, 

NOTES. 

cy  Act,  1890  (53  T.  c,  5),  s,  299  (repealing  and  replacing  the 
AAct,  1853,  16&17V.  c.  97,  s.  104):  (1.)  If  it  appears  to  any 
natic  chargeable  to  any  union,  or  local  authority,  has  any  real 
lerty  more  than  sufficient  to  maintain  his  family,  if  any,  such 
srder  direct  a  reUcviog  officer  of  the  union,  or  the  treasurer 
fficer  of  the  local  authority,  to  eeize  so  much  of  any  money, 
sell  so  much  of  any  other  porB*:>nal  property  of  the  lunatic, 
tt  much  of  the  rents  of  any  land  of  the  lunatic,  as  tho  justice 
Icient  to  pay  tho  eicpenses  of  maintenance  and  incidental 
tiyely  incurred,  or  to  be  incurred,  in  relation  to  the  lunatic, 
ostee,  or  the  bank,  or  any  other  society  or  person  ha^iii|*  pos- 
property  of  a  lunatic,  ehaU  pay  or  deEver  to  a  relieving 
Q,  or  to  the  treasurer  or  other  ofhcer  of  the  local  authority  to 
ely  a  lunatic  is  chargeable,  any  money  or  other  property  of 
■epay  tbe  charges  in  this  section  mentioned,  whother  puxsunnt 
ider  thia  section,  or  without  an  order,  the  receipt  of  such 
,  treasurer,  or  officer,  shall  be  a  good  discharge, 
an  order  maybe  made  by  a  Judge  of  County  Courts  upon  an 
the  guardians  of  any  union  for  payment  of  tho  expenses 
m  xmder  thia  Act  in  relation  to  a  lunatic,  and  such  order  may 
inst  any  property  of  the  lunatic  in  the  same  way  as  a  judg- 
inty  Court. 

cy  Act,  1891  (54  &  55  V,  o.  65),  8.  22,  the  proTieions  of  the 
*'the  payment  of  expenses  in  relation  to  pauper  limatics,  are 
©  with  respect  to  lunatics  in.  institutions  for  lunutics  who 
I. 

i  &  17  V,  c,  97,  similar  provifiiona  had  been  made  by  the  Poor 
3n2 
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Law  Amendment  Act,  1844  (7  &  8  V.  o.  101),  s.  27,  repealed  bj  the  Sti 
Law  Eev.  Act,  1874  (No.  2)  (37  &  38  V.  c.  96). 

Under  these  enactments  the  capital,  as  well  as  the  inoome,  of  a  fund 
Court  may  be  paid  out  to  the  guardians  or  other  officers :  Ee  Buckl^,  Jo 
700  ;  Re  Up/ully  3  Mac.  ft  G.  284 ;  Re  Brewery,  2  W.  B.  436.     But  only  s 
years*  arrears  of  maintenance  are  reooyerable:  Re  Newhefpn,  EgglHc^ 
Newbegin,  36  Ch.  D.  477. 

Where  expenses  had  been  incurred  by  a  limatio*B  friends^  and  aftetrwar 
by  the  count^,  in  her  maintenance,  her  mends  were  entitled  to  be  recoup 
their  outlay  m  preference  to  the  claims  of  the  coimtj[ :  Re  Gibmn,  7  Ch,  52 

Where  a  married  woman  becomes  lunatic,  proyision  is  made  by  the  13 
14  V.  c.  101,  8.  5,  and  the  39  &  40  V.  c.  61,  s.  20,  for  recoveiiiig:'  from  h 
husband  in  a  summary  way  any  expenses  incurred  by  the  guardmns  for  hi 
maintenance. 

Notwithstanding  the  husband's  obligation  to  provide  far  a  lunatic  wif 
the  expenses  of  her  past  maintenance  were  allowed  out  of  a  fund  m  Court 
Peters  y.  OroU,  7  Sim.  238. 

Where  a  lunatic  resident  out  of  the  jurisdiction  is  entitled  to  a  fund  i 
Court,  the  foreign  or  colonial  officer  haying  charge  of  him  is  (at  Ic&st  if  h 
powers  are  those  of  a  committee)  entitled  to  haye  the  fund  appUed  for  H 
past  and  future  maintenance  of  the  lunatic:  Re  SmeaJUnC^  WiU,  Y.-C.  S.,  li 
March,  1870,  B.  885 ;  Re  Baker's  Tru$U,  13  £q.  168. 

So  where  a  lunatic  married  woman  resident  abroad  was  entitled  to  a  fun 
in  Court  for  her  separate  use,  with  a  restraint  on  alienation,  the  eicpenees  c 
her  past  maintenance  were  repaid  out  of  accrued  diyidend^.  and  the  futur 
diyidends  were  directed  to  be  applied  for  her  future  maintenance:  He  Baker- 
Trusts,  sup. 

The  jurisdiction  to  direct  payments  to  guardians,  &c.  for  the  malntenand 
of  a  lunatic  ceases  with  his  death,  but  the  expenses  previously  incurred  ar 
recoyOTable  from  his  repreeyes  like  any  other  debt:  Re  Mfirmans  TrwtSt  ^ 
Ch.  Diy.  256  ;  though  no  steps  were  taken  by  the  guardians  in  hk  lifetime 
Re  WehOer,  Derby  Union  y.  SharraU,  27  Ch.  D,  710. 

As  to  the  powers  of  guardians  to  reimburse  themeelve^  for  ei[  pontes  in- 
curred in  the  relief  of  any  pauper  during  the  twelye  months  prec^img  sud 
reimbursement,  see  12  &  13  Y.  c.  103,  s.  16. 

Admon  was  granted  to  the  nominee  of  the  g^uardians,  to  whom  the  paupei 
lunatic  was  indebted  for  maintenance,  witiiout  citing  the  next  of  km :  M* 
EverUy,  (1892)  P.  50. 
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CHAPTER  XL. 
souaxoBS. 


Solicitor's  Authority — Retainer — Nomination 
BY  Court — Change  of  Solicitor. 

^ht  without  Autharitf/y  dismissed  with  CostSy  to  be  paid 
r,  or  repaid  by  him  to  Plaintiffs  with  Plaintiff^a  own 


I'  .,:. 


1*1  I 


b'  motion,  "  Let  this  action  stand  dismissed  out  of  this 
By  to  be  paid  by  the  Pits ;  Tax  the  Defts'  costs  of  this 
,dy  taxed  and  paid ;  And  Let  H.  and  A.,  the  solrs  by 
n  was  commenced  without  the  authority  of  the  Pits,  or 
ay  to  the  Defts  the  amounts  at  which  the  said  Master 
said  costs,  within  such  times  or  time  as  the  said  Pits 
»e,  in  obedience  to  this  order,  be  bound  to  pay  to  the 
ir  said  costs;  And  in  case  the  said  H.  and  A.  shall 
such  costs,  or  any  part  thereof,  pursuant  to  this  order, 
Its  shall  pay  the  same,  or  any  part  thereof,  to  the  said 
)f  them,  then  Let  the  said  H.  and  A.  repay  to  the  said 
3sts  as  the  said  Pits  shall  so  pay  to  the  said  Defts,  or  any 
[ler  with  all  costs  which  the  said  Pits  shall  be  put  to  by 
aid  H.  and  A.  not  having  made  such  payment  as  afore- 
1  Defts,  or  any  of  them ;  And  Let  such  last-mentioned 
by  the  Taxing  Master,  as  between  solr  and  client ;  And 
L  and  A.  pay  to  the  Pits  their  costs  of  this  application, 
y  the  Taxing  Master,  as  between  solr  and  client." — 
Boney  M.  E.,  15  Dec.  1841,  A.  203;  4  Beav.  493; 
?«w,  1  Ves.  196 ;  Bligh  v.  Tredgett,  5  D.  &  8.  75 ;  Rosa  v. 
L,  22  May,  1855;  Re  Manby,  3  Jur.  N.S.  259;  S.  C, 
ler,  3  Sm.  &  G.  375. 

far  as  it  directs  the  Pit  in  the  first  instance  to  pay  the  costs 
ill  not  be  followed,  but  the  old  common  law  practice  (see  Rey- 
L.  B.  8  Q.  B.  398),  as  in  Form  3,  will  be  adopted. 


fef(i 


tu. 


a.  r-i 


f-'i 


i^L 


:MJ 
li] 


ir  to  pay  Plaintiff's  Costs  of  Action  brought  without 
Authority. 

a  &c.,  by  counsel  for  the  Deft  A.  B.,  that  0.  D.  the  legal 
of  the  deceaaed  Fit  E.  E.,  and  the  Fits  Q.  H.  &c.,  might 


914 


SolicHars. 


[chap.    3LL. 


be  ordered  to  proceed  with  the  action,  or  that  the  action  might  1>e 
dismiBsed,  and  upon  motion  at  the  same  time  &o.,  bj  counsel  lor  tlie 
Deft  I.  J.,  to  dismiss  action  against  him  for  non-prosecution;  .A^xid 
upon  motion  &c,,  by  counsel  for  the  Pit  G.  H.,  that  hi^  name  might  be 
struck  out  as  a  Pit  on  the  ground  that  it  had  been  inserted  witEout  Ills 
knowledge,  consent,  or  authority,  and  that  the  costs  occai^ioned  hj  the 
insertion  of  his  name  as  Pit  might  be  paid  by  Messrs.  Z.,  the  solrs  on 
the  record  for  the  Pits  ;  And  upon  hearing  counsel  for  the  said  Hessr:?. 
Z. ;  Let  the  action  stand  dismissed  out  of  this  Court ;  I^et  Messrs.  Z, 
pay  to  the  Defts  I.  J.  and  A.  B.,  and  to  the  Pit  G.  H.,  their  costs  of  this 
action  as  between  solr  and  client,  including  in  the  costs  o£  tlie  Delta  their 
costs  of  all  motions. — Nurse  v.  Durn/ord,  M.  R.,  21  Nov.  1879,   B- 
2238. 

For  order  to  strike  out  oo-Plf  s  name  in  action  oommenced  without  his 
authority,  see  Tabbemor  v.  T.,  M.  E.,  2  Nov.  1846,  B.  23 ;  2  K<>.  619. 

For  order  to  amend  an  order  made  on  petition  by  strikiiig'  out  the  uame^ 
of  persons  joined  as  co-petitioners,  who  had  not  authorized  and  had  no  notice 
of  the  petition,  see  Re  Savage,  M.  B.,  4th  Aug.  1880,  B.  3291 ;  15  Ch.  D.  557. 


i 


III 


3.  Solicitor  to  pay  Costa  of  Action  instituted  icithoui  Authority, 

Upon  the  appeal  of  A.  B.,  a  solr  of  the  Supreme  Oi>urt,  from  an 
order  dated  &c.,  coming  on  &c.,  and  upon  hearing  counsel  for  the 
appellant,  for  the  Pits  and  Deft ;  Let  the  order  dated  &c.  be  affirmed^ 
and  in  addition  thereto  Let  the  said  solr,  by  whom  this  action  was  insti- 
tuted without  the  authority  of  the  Pits,  pay  to  the  Deft  his  eoBts  of  this 
action ;  Let  the  said  solr  pay  to  the  Pits  and  Deft  their  costs  of  this 
appeal,  &c. — The  Newhiggin  Sfc.  Co.  v.  Armstrong ^  C.  A.,  10  Dee, 
1879,  B.  2377. 

In  the  Court  below  the  costs  of  the  Pits  were  taxed  as  between  ^Ir  and 
client :  8,  C,  9  May,  1879,  B.  1273. 

4.  To  amend  Writ  by  striking  out  Name  of  a  Plaintiff  med  without 

Authority. 

Upon  motion  &c.,  by  counsel  for  the  Pit  A.  B.,  and  upon  hearing 
&c.,  for  the  Pit  C.  D.,  and  for  the  Deft,  and  for  E.  F.,  the  solr  for 
A.  B. ;  Let  the  writ  be  amended  on  or  before  &c.,  by  striking  out  ths 
name  of  the  said  A.  B.  as  a  Pit,  the  same  having  been  used  without 
her  authority ;  And  Let  E.  F.,  the  solr  by  whom  the  said  writ  was 
issued,  pay  to  the  said  A.  B.  her  costs  (if  any)  of  this  action  as  between 
solr  and  client.— JTroy  v.  Kemp,  Chitty,  J.,  18  Jan.  1884,  B.  33;  S.  C, 
26  Oh.  D.  169. 


5.  Order  on  Summons  nominating  Solicitors  to  represent  a  Cim.-~ 

0.  Lv.  40. 

Let  Messrs.  P.  &c.,  the  solrs  in  these  actions  for  the  Defts  W.  ^c, 
three  of  the  trustees  of  the  will  of  the  testator  F.,  be  nOMunated 
the  solrs  to  represent  the  Defts  H.  and  K.,  the  other  trustees  of  the 
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I,  lor  the  pnrposee  of  ihe  prooeedingB  in  these  actions  before 
^  in  Chambers. — ^See  Fletcher  v.  Moore^  V.-O.  K.,  27  Maj, 
1798. 

NOTES. 
ACrnON  BBOUOHT  WITHOUT  AT7TH0BITT. 

m  whose  name  had  been  added  as  oo-Plt,  or  as  next  friend,  or  on 
whom  a  bill  had  been  filed  without  his  authority,  was  entitled  to 
same  remoyed  from  the  record,  with  costs  to  be  paid  by  the  solr : 

QwetCa  Ferry  Bope  Co.,  7  Eq.  267 ;  Atkinson  v.  Abbott,  3  Drew, 
■d  T.  FT.,  6  Beav.  251 ;  Wright  v.  CastU,  3  Mer.  12 ;  Wray  v.  Kemp, 

138. 

the  former  practice  the  solr  might  be  ordered  to  pay  the  costs  of 
isedproceedings :   McUins  v.  Oreenway,  10  Beay.  564;  Lander  v. 

4  Ha.  59»J;  Exp.  HolUngUm,  22  W.  E.  106;  and  see  Jerdeiny. 
J.  &  H.  325  (where  a  bill  filed,  under  an  authority  improperly  ob- 
Bs  ordered,  on  Pit's  application,  to  be  taken  off  the  file,  out  not  with 
gainst  the  solr) ;  and  to  indemnify  the  Pit,  wrongly  so  nrnde,  from 
'  the  Befts  to  costs,  to  which,  it  seems,  the  Pit,  though  the  bill  was 
out  his  authority,  remained  liable :  Hood  y.  Phillrps,  6  Beay.  176 ; 
SPMidey,  1  J.  &  W.  674;  Tarbuck  y.  Woodcock,  6  Beav.  681. 
106  the  Jud.  Acts  (see  Jud.  Act,  1875,  s.  21)  the  practice  of  the 
law  courts,  whereby  the  solr  was  held  liable  to  pay  the  costs  of  both 
)eft,  is  to  be  prefeired :  Newhiggin  Oaa  Co,  y.  Armstrong,  13  Oh.  D. 
w  V.  Dum/ord,  13  Ch.  D.  764;   Cape  Breton  Co.  v.  Fenn,  17  Ch. 

vhiggin  Chis  Co,  y.  Armstrona,  sup,  (see  Form  3,  sup,),  and  Cape 

>.  y.  Fenn,  17  Ch.  IKy.  210,  tne  action  was  dismissed,  and  the  soItb 

ired  to  pay  idl  the  costs,  those  of  the  Pits  as  between  solr  and  client, 

I  of  the  jDefts  as  between  party  and  party. 

se  y.  Durn/ord  (see  Form  2,  sup.),  the  Deft  also  had  costs  as  be- 

r  and  client ;  and  haying  regard  to  Andrews  y.  Barnes,  39  Ch.  Diy. 

Vol.  I.  p.  123),  deciding  that  the  Court  has  jurisdiction  in  all  cases 

ists  as  between  solr  and  client,  it  is  probable  that  this  course  wiU 

>ur8ued. 

ier  to  attend  proceedings  obtained  by  a  solr  without  his  client's 

uthority  may  be  discharged  on  application  by  the  client :  Bird  y. 

9  W.  B.  45.    And  an  order  made  on  x)etition  may  be  amended  by 

»ut  the  names  of  persons  joined  as  co-petitioners  who  had  no  notice 

ition,  or  had  not  authorized  the  use  of  their  names :  Be  Savage,  15 

'7. 

he  use,  without  their  authority,  of  the  names  of  shareholders  as 

ee  Ktppell  y.  Bailey,  2  M.  &  E.  548 ;  1833,  A.  1391. 

)n  alleged  to  be  of  imsound  mind,  but  proved  to  be  sane,  on  whose 

biU  had  been  filed  by  a  next  friend,  was  entitled  to  be  indemnified 

xt  friend  against  all  consequences  of  the  suit  haying  been  instituted 

ne:  Palmer  y.  WaUsby,  3  Ch.  732. 

a  solr,  himself  a  Deft,  and  acting  under  an  implied  authority  to 

3  co-Delts,  put  in  fraudulently  a  defence  admittmg  their  liability, 

ing  his  own,  leave  was  given  on  appeal  to  withdraw  the  defence  and 

fresh  one :  WiUiams  y.  Freston,  20  Ch.  Diy.  672. 

SETAn^EB  OP  BOUorroB. 

nmencing  proceedings  a  ^neral  authority  to  act  as  solr  is  not  suffi- 
;  the  solr,  for  his  protection,  should  have  instructions  in  writinff : 
r.  Feppin,  2  Beay.  403 ;  Norton  v.  Cooper,  3  Sm.  &  Giff.  375 ;  Be 
L.  T.  N.8.  730. 

uit  may  be  defended  by  a  sob  under  a  general  authority :  Dan.  346, 
'ightY.  CastU,  3  Mer.  52 ;  Heinrich  y.  Sutton,  6  Ch.  220 ;  Steel  y.  Cobb, 
298 ;  but  see  -Be  Gray,  G,  v.  CoU,  65  L.  T.  N.8.  743.     , 
absence  of  express  retainer,  the  relation  of  solr  and  cli^t  may  be 
torn  the  acts  of  the  parties :  Blyth  y.  Fladgate,  (1891)  1  Ch.  337. 
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As  to  retainer  by  acquiesoenoe,  see  HcUl  t.  Laver,  I  Ha,  671 ;  Bright  ▼• 
LegerUm,  2  D.  F.  &  J.  606. 

lietainer  of  a  country  solr  does  not  justify  an  action  in  which  hk  London 
agents  are  solrs  on  the  record  :  Wray  v.  Kemp,  2(>  Ch,  I).  169  (where  the  I*lJt 
in  such  a  case  was  held  entitled  to  have  her  name  t^truek  out). 

A  retainer  to  a  solr  **  to  investigate  accounts  of  mortgagee  and  take  Bteps  " 
as  thought  fit  does  not  justify  him  in  oommeniang  a  redemption  aetaoa  : 
Wray  v.  Knnp,  26  Ch.  D.  169. 

A  solr  must  be  very  careful  to  have  his  retainer  explicitly  worded,  eiroecaislly 
when  given  on  behalf  of  an  ignorant  uneducated  ]>onsoii :  Wray  v,  Kmp^  2^ 
Ch.  D.  169 ;  AtkiuMm  v.  Abbott,  3  Drew.  251. 

The  Court  has  no  power  to  g[ive  a  solr,  to  whom  costs  are  due  from  a  oo*, 
authority  to  use  the  co.'s  name  in  litigation  against  others ;  Cape  Brek^n  Co. 
V.  Fenn,  17  Ch.  Div.  198. 


NATUBE  AMD  EXTENT  OP  AXJTHOEITY, 

The  authority  of  a  solr  continues  after  judgmc^nt  in  an  action  to  thm 
extent  of  binding  his  client  by  a  compromise  (sec*  Ihtihr  v.  Kni^ki,  L.  H.  2 
Ex.  109),  or  for  the  purpose  of  being  served  with  liotice  of  a  writ :  Brlapole 
V.  Dick,  29  Ch.  D.  351  ;  and  by  0.  vii.  3,  until  thu  notice  of  change  has  been 
filed  in  the  Central  Office  or  in  the  District  Begirt ry,  the  former  solr  ghaU  be 
considered  the  solr  of  the  party  until  the  final  conclusion  of  the  cati^e  or 
matter  in  the  High  Court  or  the  Court  of  Appeal ;  but  when  executioo  Has 
been  levied  the  solr  is  fundus  officio,  and  cannot,  without  npecml  instrtic- 
tions,  engage  in  proceedings  in  interpleader:  James  v.  BicJcntu^  20  Q.  B.  D* 
164. 

It  is  not  within  the  scope  of  the  implied  authority  of  a  eolr  of  a  judgment 
creditor  issuing  ay{. /a.  to  direct  the  sheriff  to  seize  particular  goods:  Smith  t. 
Keal,  9  a  B.  Div.  340. 

As  to  the  authority  of  a  bank  to  use  the  nam€  of  their  tru^oe  in  any 
action  or  proceeding,  and  of  their  solr  to  enter  an  appcanmco  for  their  trustee 
as  co-Deft  without  his  knowledge,  and  conduct  his  defence,  see  Ileittrich  t. 
Sutton,  6  Ch.  220. 

Trustees  of  a  creditors*  deed  having  acted,  were  held  liable  to  the  eolr  lor  the 
costs  of  its  preparation  (one  of  the  trusts  of  the  died  being  for  payment  of 
those  costs),  altnough  the  retainer  of  the  solr  has  been  by  the  debtor  only: 
Be  Sadd,  34  Bea.v.  650. 

.  When  money  is  directed  to  be  paid  out  to  solrs,  and  the  judgment  is  reven»ed 
on  appeal,  to  which  the  solrs  are  not  parties,  there  m  no  juriiwlictioii  to  order 
them  to  refund,  as  the  client  is  the  responsible  pirty :  Lydnty  and  Wigpool 
Co,  V.  Bird,  33  Ch.  Div.  85. 

If  several  Defts  separately  retain  a  solr,  each  iB  liable  only  for  his  share 
of  the  general  costs :  Be  Colquhoun,  5  D.  M.  &  tr.  3,5 ;  and'  see  Frazer  v, 
Thompson,  1  Giff.  337  ;  Anderson  v.  Boynton,  13  Q,  B.  308;  Bt  AUtn^  Davies 
T.  CAa<u;oo(f,  11  Ch.D.  244. 

But  when  it  is  a  joint  retainer,  as  by  two  or  more  trustees,  the  whole  bill 
of  costs  can  be  enforced  against  either  of  them :  Watunt  v.  liiftt*,  18  Eq.  680; 
Smith  V.  Dale,  18  Ch.  D.  516. 

A  solr  employed  in  trust  business  is  solr  for  the  truBtees  personally,  snd 
has  no  direct  claim  on  the  estate  for  costs :  Staniar  v.  £infis,  34  Ch,  D,  470. 
A  trustee  may  retain  a  solr  on  the  terms  that  he  is  to  look  only  to  the  trust 
estate  for  payment :  Blyth  v.  Fladgate,  (1891)  1  Ch.  337,  35J*. 

A  solr  employed  by  trustees  is  not  thereby  ipso  Judo  authorised  to  accept 

notice  on  their  behalf  of  incumbrances  created  bv  a  rtstui  qm  trust :  Sftffroti 

Walden  Bldg.  Soc.  v.  Bayner,  14  Ch.  Div.  406;  ArdtJ*  v.  A.,  29  Cb.  D,  702,  709. 

Separate  liability  must  have  been  asserted  by  th<'  cliontj?  at  the  trial  of  an 

action  against  them  for  his  costs  by  the  solr,  ami  enuuot  bo  raisod  for  the 

.first  time  on  taxation :  Burrxdge  v.  Bellew,  32  L.  T.  N*S.  807. 

In  general,  separate  solrs  retained  by  the  same  cliouts  in  the  same  businefis, 
being  jointly  responsible,  share  the  profits  equaUy  ;  Uohimun  v,  Anderson,  7 
D.  M.  G.  239 ;  20  Beav.  98. 

A  solr  cannot  pledge  his  client's  credit  to  counsel,  so  as  to  enable  counsel 
.  to  recover  from  the  client :  Mostyn  v.  if.,  6  Ch.  457  ;  llohari  t,  Butiar,  9  Ir. 
C.  li.  157 ;  and  as  to  counsers  lees,  see  Yol.  I.  pp.  260,  26L 
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fact  tliat  a  solr  is  in  possession  of  a  mortgage  deed  executed  by 
[oes  not  authorize  him  to  receive  the  mortgage  money  for  the 
Stvinbanks,  He  Shanks,  1 1  Ch.  Div.  52d ;  but  by  the  Convey- 
1881,  8.  66,  "  where  a  sob:  produces  a  deed  having  in  the  body 
idorsed  thereon,  a  receipt  for  consideration  money  or  other  con- 
le  deed  being  executed,  or  the  indorsed  receipt  being  signed,  by 
ititled  to  give  a  receipt  for  that  consideration,  the  deed  shall  be 
thority  to  the  person  liable  to  pay  or  give  the  same  for  his  pay- 
l  the  same  to  the  solr,  without  the  solr  producing  any  separate 
>tion  or  authority  in  that  behalf  from  the  person  who  executed 
le  deed  or  receipt."  This  section  did  not  alter  or  enlarge  the 
istees  as  to  giving  an  authority  to  an  agent  to  receive  purchase- 
em,  and  therefore,  in  the  absence  of  special  circumstances,  a  pur- 
insist  upon  paying  the  money  to  the  trustees  personally,  or  to 
ccount  at  a  bank  designated  by  them  :  Be  Bellamy,  24  Ch.  Div. 
Day  v.  Wool uyich  Equitable  Building  Society,  40  Ch.  D.  491,  494. 
■ustee  Act,  1888,  s.  2,  sub-s.  1,  a  trustee  may  *'  appoint  a  solr  to  be 
eceive  and  give  a  discharge  for  any  money  or  any  valuable  con- 
property  receivable  by  such  trustee  under  the  trust  by  permitting 
lave  the  custody  of,  and  to  produce,  a  deed  containing  any  such 
ef erred  to  in  the  56th  section  of  the  Conveyancing  Act,  1881 ;  and 
ill  be  chargeable  with  breach  of  trust  by  reason  only  of  his  having 
lurred  in  making  any  such  appointment ;  and  the  producing  of 
d  by  such  solr  shall  have  the  same  validity  and  effect,  by  virtue 
[)th  section,  as  the  same  would  have  had  if  the  person  appointing 
L  not  been  a  trustee."  This  enactment  does  not  enable  trustees 
le  of  themselves  to  receive  purchase-money;  and,  semble,  if  the 
be  paid  to  them  directly,  tne  purchaser  can  require  all  of  them 
sonally  to  receive  it :  Be  Flower,  27  Ch.  D.  592. 
L  of  the  deed  pursuant  to  sect.  56  of  the  Conveyancing  Act  is 
to  a  special  authority  given  to  the  solr  to  receive  the  money  :  " 
up. ;  and  the  person  producing  the  deed  must  be  the  solr  acting 
T  to  whom  the  monev  is  expressed  to  be  paid :  Day  v.  Woolwich 
ilding  Society,  40  Ch.'D.  491. 

ustee  Act,  1888,  sect.  2,  sub-s.  2,  **it  shall  be  lawful  for  a 
•point  a  banker  or  solr  to  be  his  agent  to  receive  and  give  a  dis- 
ly  money  payable  to  such  trustee  under  or  by  virtue  of  a  policy 
by  permitting  such  banker  or  solr  to  have  the  custody  of  and 
Lch  policy  of  assurance  with  a  receipt  signed  by  such  trustee  "  ; 
ee  is  to  be  liable  in  respect  of  the  money  in  case  he  permits  it  to 
le  hands  or  under  the  control  of  the  banker  or  solr  longer 
nably  necessary. 

a  person  having  the  conduct  of  a  sale  by  the  Court  has  autho- 
e  from  the  auctioneer  the  amount  of  the  deposit  for  the  purpose 
nto  Court :  Biggs  v.  Bree,  51  L.  J.  Ch.  263. 
Bolr  has  authority  to  consent  to  add  a  co-Pit  under  0.  xvi.  11 ; 
,  19  Ch.  D.  55. 

athority  required  in  the  case  of  proceedings  by  or  against  a 
e  East  Pant  Du  Co.  v.  Merryiveather,  2  H.  &  M.  254 ;  Wandsworth 
right,  18  W.  R.  728 ;  Ileinrich  v.  Sutton,  6  Ch.  220. 
[)osition  of  a  solr  acting  for  the  promoter  of  a  co.,  and  that  he 
B  absence  of  ratification  by,  or  an  mdependent  contract  with,  the 
n  liable,  see  Be  Botherham  Alum  and  Chemical  Co.,  25  Ch.  Div. 
ress  Engineering  Co.,  16  Ch.  Div.  125;  Be  Northumberland,  &c, 
)iv.  16 ;  Buckley,  p.  525. 

jnce  of  express  contract,  an  official  liquidator  is  not  personally 
costs  of  the  solr  employed  by  him  in  the  winding-up  with  the 
;he  Court:  Be  Anglo- Moravian  Co.,  1  Ch.  D.  130;  Trueman'a 
V.  Bijyer,  14  Eq.  278  ;  Be  Massey,  9  Eq^.  367. 
red  subsequently  to  the  death  of  the  chent,  but  before  the  solrs 
«  of  it,  were  disallowed :  Pool  v.  P.,  58  L.  J.  P.  D.  67. 
ilr  puts  his  managing  clerk  in  his  place  to  conduct  a  matter, 
act  of  bankruptcy  S)  the  clerk  is  notice  to  the  solr:  Exp. 
Ashton,  39  W.  R.  320;  and  see  Brewing.  Briscoe,  28  L.  J.  Q.  B. 
584 ;  Pike  v.  SUvens,  12  Q.  B.  465. 
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KOnCB  TO  80LI0IT0E— OOmrEYAKCma  ACT,  1882. 

By  the  OonTeyancing  Act,  1882  (45  &  46  V.  c.  39),  8.  3,  it  is  prcrided  that 
"  a  purchaser  shall  not  be  prejudicially  affected  by  notioe  of  any  instmmeiLt, 
fact,  or  thing,  unless  (i.)  it  is  within  his  own  knowledge,  or  would  h^To  come 
to  his  knowledge  if  such  inquiries  and  infections  had  been  made  a^  ou^bt 
reasonably  to  haye  been  made  by  him ;  or  (ii.)  in  the  same  transaction  with 
respect  to  which  a  (question  of  notice  to  the  purchaser  arises,  it  has  come  to 
the  knowledge  of  his  counsel,  as  such,  or  of  his  solr  or  other  agent,  as  such, 
or  would  have  come  to  the  knowledge  of  his  solr  or  other  agents  as  such,  if 
such  inquiries  and  inspections  had  oeen  made  as  ought  reasoDably  to  hare 
been  made  by  the  solr  or  other  agent.*'  The  section  is  not  to  exeiiipt  a  por^ 
chaser  from  any  liability  under  any  covenant  or  prorision  contaijied  in  the 
instrument  under  which  his  title  is  derived  mediately  or  immediately,  but  it 
applies  to  purchases  made  either  before  or  after  the  counDeneeniect  of  the 
Act. 

The  section  does  not  affect  the  ordinary  rule  that  a  purchaser  cannot  avoid 
constructive  notice  by  omitting  to  investigate  the  title  to  the  property :  Pat^ 
man  v.  Harland^  17  Ch.  D.  353;  or  set  up  the  legal  e^^tjite  aa  agampt  the 
title  of  a  third  person  when  he  himself  **  did  not  take  the  usual  ordinaiy 
precaution  to  msiKe  inquiry  about  it,  but  was  content  to  accept  the  title,  to 
take  a  conveyance,  and  to  advance  his  money  without  ioquiry  of  anv  sort  er 
kind":  Gainsborough  y.  Watcomhe  Terra  CvUa  Co.,  54  L.  J.  N.S,  Ch.  994; 
but  it  was  intended  to  remedy  the  evil  consequences  of  such  a  doctrine 
as  that  in  Hargreaves  v.  RothwtU,  1  Ke.  154,  160;  whereby,  where  a  m\x 
had  acted  in  a  former  transaction  with  reference  to  the  ei^tate,  ^*  notice 
was  imputed  to  the  dient  if  there  was  such  a  distance  only  between  the 
former  transaction  and  the  present  transaction  in  which  he  was  engaged 
as  left  the  Court  under  the  impression — it  could  not  be  more  than  an  impres- 
sion—that the  solr  had  actually  remembered  the  former  transaction ;  and  in 
that  way  knowledge  was  imputed  to  the  solr,  and  through  the  solr  notice  was 
imputed  to  the  client":  Be  Cousins,  31  Ch.  D.  671,  676. 


OHAKQING  SOLIOITOB. 

Under  the  former  practice  a  party  could  not  change  his  eob  except  by 
order  on  motion  or  petition  of  course,  and  until  such  oraer  was  obtained  and 
served,  and  notice  thereof  given  to  the  clerk  of  records  aud  write,  the 
former  solr  was  considered  as  the  solr  of  the  party. 

But  by  O.  Yii.  3,  a  party  suing  or  defending  shall  be  at  liberty  to  change 
his  solr  in  any  cause  or  matter  without  an  order  for  that  purpotie,  upon 
notice  of  such  change  being  filed  in  the  Central  Ofiico,  or  in  the  District 
Begistry,  if  the  cause  or  matter  is  proceeding  therein ;  but  until  such  notice 
is  fied,  and  a  copy  thereof  served,  and  (in  causes  or  matters  ^H^nding  in  the 
Chancery  Division)  left  in  the  Chambers  of  the  Judge  to  whum  tlie  cause  or 
matter  is  assigned,  the  former  solr  shall  be  considered  the  solr  of  the  party 
until  the  final  conclusion  of  the  cause  or  matter,  whether  iu  the  High  Oourit 
or  in  the  Court  of  Appeal.  It  is  peremptory  that  the  notice  rec[uirt!d  by  thifl 
rule  should  be  given :  Hunt  v.  Fineburg,  22  Q,.  B.  Div.  2qB,  m  which  case 
the  action,  haviu^  been  dismissed  at  the  trial  by  reason  of  the  name  of  the 
former  solr  (who  had  been  suspended  from  practising)  still  appearing  on  the 
record,  was  reinstated  upon  tne  terms  of  the  Pit  payiug  the  costa  thrown 
away. 

Where  there  had  been  a  joint  retainer  by  several  co-Plte»  an  order  to 
change  the  solr  on  the  apphcation  of  one  or  more  of  tbem  was  irregular : 
Norwich  and  Norfolk  Building  iSoc.,  22  W.  B.  856;  Wedjif^burnY.  Tl\,  17 
Beav.  158. 

The  conduct  of  a  consolidated  action,  where  some  of  the  co-Fits  had 
applied  to  change  their  solr,  was  given  to  those  Pits  who  had  not  80  applieti, 
and  those  applying  were  made  Defts,  though  their  claim  waa  larger :  Bvhim 
V.  Silkstone,  &c.  Co.,  30  W.  B.  98, 

In  case  of  refusal  to  appoint  a  new  solr,  the  opposite  parties  may  sue  out  a 
eubposna  for  the  naming  of  a  solr :  Oibeon  v.  Ingo^  2  Ph.  402 ;  JJean  v,  Ldh^ 
bridge,  26  Beav.  397, 
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e  Deft*8  aolr  had  been  struck  off  the  rolls,  and  the  Deft  oonld  not 
^rsonally,  the  Court  allowed  substituted  service  on  the  Deft  of  the 
Dame  a  new  solr :  Hamilton  v.  Thomas,  W.  N.  (83)  31. 
n  V.  Thompson,  6  Eq.  7«  the  record  and  writs  clerk  was  directed 
by  two  Pits,  although  the  indorsement  stated  that  it  was  filed  by 
mdon  solrs  as  agents  on  behalf  of  two  solrs  not  in  partnership  and 
ly  for  Pits. 

on  by  a  testator  that  his  solr  shall  be  solr  to  the  estate,  and  to 
>  in  carrying  out  the  trusts  of  the  will,  will  not  bind  the  trustees 
to  employ  such  solr :  Foster  v.  EUley,  19  Ch.  D.  518. 
or  admor  of  a  deceased  sole  Pit,  or  any  new  sole  Pit  coming  in 
of  interest,  need  not  employ  the  former  solr  in  the  cause ;  but, 
se  should  be  given  under  O.  YU.  3. 

e  suit  of  a  Pit  become  bankrupt  is  continued  by  his  assignee,  the 
mder  no  obligation  to  employ  the  same  solr :  Simmonds  y.  O,  E, 
Jh.797. 

9r  practice  at  law  did  not  allow  a  solr  to  be  changed  unless  his 
laid :  Witt  v.  Ames,  11  W.  R.  751 ;  but,  following  ttie  practice  in 
order  will  now  be  made  in  all  Divisions  of  the  Hi^  Court,  without 
n  for  payment  of  his  costs :  Orant  v.  Holland^  3  C.  P.  D.  180. 
ter  a  change  of  solrs,  an  action  is  remitted  to  the  County  Court, 
9olr  does  not,  by  virtue  of  County  Courts  Act,  1888,  s.  118,  lose 
Dosts  on  the  High  Court  scale :  BoydeU  y.  Millar,  60  L.  J.  Q.  B. 
E.  335;  64  L.  T.  N.S.  299. 

obligation  of  a  displaced  solr  to  hand  over  documents  to  his 
inf.  p.  924. 
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Section  II. — Solicitor's  Lien 

(l) — ^LIEN  ON  PAPEB8. 

.  Changing  Solicitor — Lien  on  Papers — Delivery, 

H.  having  filed  a  notice  to  change  her  solr  in  this  action,  Let 
-esent  solr'],  within  seven  days  after  service  of  this  order, 
,  on  oath,  to  the  Pit  H.,  or  to  Messrs.  X.  as  her  solrs,  the 
ihis  action,  and  all  other  deeds,  papers  and  writings  what- 
his  custody  or  power  belong^g  to  the  Pit,  or  in  anywise 
this  action,  the  said  X.  undertaking  to  hold  the  same  sub- 
I  lien,  if  any,  for  what  shall  be  found  due  to  him  in  any 
!  costs  in  this  action. 


'ior  to  hand  Papers  to  New  Solicitor ^  subject  to  Lien,  and 
undertaking  to  return  them. 

)  said  A.  [new  solr]  undertaking  to  prosecute  this  cause  on 
the  Pit  lor  if  client  Deft,  act  on  behalf  of  the  Deft  in  this 
h.  all  due  diligence,  and  undertaking  that  such  briefs  of 
[n  this  cause,  office  and  other  copies,  deeds,  papers,  docu- 
proceedings,  as  shall  be  delivered  to  him  under  this  order, 
^ired  by  him  without  prejudice  to  any  right  of  lien ;  aud 
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shall  be  returned  nndef aced  within  ten  days  after  the  hearing  of  this 
action  (this  action  shall  be  disposed  of),  or  after  he  shall  at  anj  time 
cease  or  decline  diligently  to  prosecute  [or  act  on  behalf  of  the  Deft  in]] 
this  action ;  Let  the  said  B.  {late  »olr)  deliver  over  to  the  said  A,  all 
such  briefs  of  pleadings  in  this  action,  office  and  other  copies^  and  ail 
such  other  deeds  and  papers,  documents,  and  proceedings  in  or  con- 
nected with  this  action,  as,  upon  inspection,  the  said  A,  shall  deem 
necessary  upon  the  Pit's  behalf  for  the  further  proaecutiou  of  thiA 
action  [or  to  enable  him  to  act  as  aforesaid  for  the  Deft]  ;  (And  tlie 
said  A.  is  to  be  at  liberty  to  add  his  costs  of  this  application  to  his 
costs  already  incurred). — ^liberty  to  apply. — See  Cane  v.  Martin,  M.  R,, 
16  July,  1840,  B.  1519;  2  Beav.  84,  on  petition  of  Pit;  Enghhart  t. 
Ordelly  V.-O.  S.,  11  May,  1854,  A.  905,  on  motion  of  Deft;  and  costs 
to  be  costs  in  the  action. 

3.  Plaintiff* B  Solicitor  to  hand  Papers  to  Solicitor  of  Creditm- 
conducting  Action. 

^^JsEt  F.,  the  solr  of  the  Pit,  within  &c.,  deliver  to  S.  [credii&T\  or 
to  D.,  his  solr,  the  several  judgments,  orders,  and  officii  and  other 
copies  relating  to  or  made  in  these  actions  or  either  of  them,  in  his 
possession  or  power,  the  said  S.  undertaking  to  hold  the  same  snbject 
to  such  lien  as  the  Pit  or  the  said  F.,  or  any  solr  the  Pit  mnj  have 
employed  from  time  to  time,  shall  be  lawfully  entitled  to  thereon ; 
And  Let  the  said  S.  (his  solrs  and  agents)  be  at  liberty  at  all  season- 
able times,  and  on  giving  reasonable  notice,  to  inspect  at  the  office  of 
the  said  F.  all  the  briefs  and  drafts  in  his  custody  relating  to  the 
matters  in  question  in  these  actions." — Costs  of  the  &aid  S.  and  of  Hta 
to  be  costs  in  the  action. — See  Baron  Alvanley  t.  Kinnaird^  T.-C, 
23  June,  1842,  A.  1133 ;  Jur.  (44)  114. 

4.  Delivery  of  Papers — Security  by  lodgment  in  Comf — Lien  on 

Fund. 

Upon  the  appeal  of  the  Deft,  Let  the  Pits,  the  L.  B,  of  N,,  be  at 
liberty  to  lodge  in  Court,  as  directed  in  the  schedule  hereto,  £1,000 ; 
And  Let  the  Deft  have  the  same  lien  (if  any)  on  the  fund  bo  lodged  as 
he  has  on  the  papers  of  or  belonging  to  the  Pits,  or  relating  to  the 
property  thereof  in  his  custody  or  power,  which  he  shall  deliver  up 
pursuant  to  this  order ;  Let,  upon  such  lodgment  being  made,  the 
Deft  deliver  to  the  Pits  on  oath  all  boohs,  minute  books,  bookB  of 
account,  rentals,  maps,  bills,  receipts,  vouchers,  leases  and  counter- 
parts, securities,  muniments,  pleadings,  affidavits,  exhibits,  briefs, 
office  copies,  records  and  papers,  of  or  belonging  to  the  Pits,  relatiog 
to  the  property  thereof  in  his  custody  or  power,  and  all  briefs  &c.  in  hie 
custody  or  power  necessary  to  enable  the  derk  of  the  I'lta  to  instruct 
counsel,  and  do  all  necessary  acts  for  the  purpose  of  prosecutiug  the 
appeal  in  the  action  A.  v.  B, — Pits  to  pay  Deft's  costs.— {Add  Lodg- 
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le.  Farm  No.  1.] — See  Netoington  Local  Board  r.  Eldrufye, 
I,  B.  2691 ;  S.  C,  12  Ch.  Biv.  349. 

)f  Papers  by  Solicitor  tcithaut  Prejudice  to  Taxation  and 
llient  giving  Security^  and  undertaking  to  produce  them, 

ind  0.  [clients]^  or  one  of  them,  on  or  before  &c.,  lodge 
I —  in  Court  as  directed  in  tlie  schedule  hereto,  without 
die  taxation  of  the  bill  of  fees  and  disbursements  of  the 
;ted  by  the  order  dated  &c. ;  And  Let  the  said  B.,  within 
ter  notice  to  him  of  such  payment,  deliver  up  to  the 
G,y  or  one  of  them,  or  to  their  solrs,  all  deeds,  books, 
writings  in  his  custody  or  power  belonging  to  the  said 
s  directed  by  the  order  dated,  &c.,  the  said  B.  and  C.  by 
[  undertaking  to  produce  to  the  Taxing  Master  at  all 
(and  seasons)  all  or  any  of  such  deeds,  books,  papers,  and 
)y  the  said  Taxing  Master  they,  or  either  of  them,  shall 

But  this  order  is  without  prejudice  to  the  lien  (if  any)  of 
upon  such  deeds,  books,  papers,  and  writings  for  costs 

due  to  him,  the  said  D.,  from  the  estate  of  A.  deceased." 
>  B.  of  this  application. — See  Re  Jewitt,  M.  B.,  25  July, 
)1 ;  34  Beav.  22.— [Add  Schedule,  Form  No.  1,  raising 
llows :  **  The  account  of  B.,  C,  and  B."] 
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of  Deeds  8fc.j  relating  to  Action  but  retaining  Solicitor's 
Lien. 

»ation  of  the  Pit,  which  upon  hearing  &c.,  was  adjourned 
n  hearing  counsel  for  the  Pit  and  for  0.  B.,  the  late  next 
Pit,  and  for  £.  F.,  his  solr ;  Let  the  said  £.  F.  deliver  to 
resent  solr  of  the  Pit,  a  list  of  all  the  deeds,  papers,  and 
,ting  to  this  action  which  are  in  the  custody  or  power  of  the 
\sid  Let  such  list  be  verified  on  oath  by  the  said  £.  F.  if 
nd  Let  the  said  £.  F.  deliver  to  the  said  M.  N.  such  of 
mIs,  papers,  and  writings  in  his  possession,  custody,  or 
y  from  time  to  time  be  required  by  the  said  M.  N.  for  the 
of  the  proceedings  in  this  action,  the  necessity  for  such 
be  determined  by  the  Judge  in  Chambers  in  case  the 
Vy  such  deeds,  &c.,  to  be  retained  by  the  said  M.  N., 
e  lien  (if  any)  of  the  said  £.  F.  for  costs. — Re  Hutchinson^ 
ody  North,  J.,  4  June,  1886,  A.  868;  S.  C,  34  W.  E.  637. 


KATUBE  AND  EXTENT  OF  LIEN. 

SI  r^ght  to  hold  papers  of  his  client  which  have  come  to  him  in 
business  in  his  professional  capacity  imtil  his  biU  is  paid, 
iture  and  extent  of  this  lien,  which  cannot  be  actively  enforced, 
U>  the  same  rights  and  equities  to  which  the  papers  were  in  the 
lient,  see  SUdman  v.  Wehh,  4  Mv.  &  Cr.  346  ;  Bozon  v.  Bolland, 
an  Y.  Pardon,  T.  &  B.  304 ;  Moleeworth  v.  Bobbins,  2  J.  &  Lat. 
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358 ;  PeUyr.  Wathen,  1  D.  M.  &  G.  16 ;  7  Ha.  361 ;  Blunden  t.  DtmH,  2  Dr. 
ft  War.  405 ;  Re  Capital  Fire  Insurance  Co.,  24  Ch.  Div  408 ;  Be  GaUand,  31 
Ch.  Div.  296;  Re  LleweUin,  (1891)  3  Ch.  146. 

And  that  the  lien  may  be  asserted  though  the  debt  is  statate-barred,  see  B^ 
Carter,  C.  v.  C,  55  L.  J.  Ch.  230;  34  W.  B.  57;  Re  Bromhead,  5  D.4L-52; 
Re  Murray,  W.  N.  (67)  190. 

It  extends  onl^  to  taxable  costs,  charges,  and  expenses,  includmg  all 
disbursements  wmch  can  be  moderated  by  the  Taxing  Master,  and  are  not 
necessarily  allowed  in  full  on  being  vouched,  but  it  does  not  include  oTdinary 
advances :  Re  Taylor,  Stileman  and  Underwood,  (1891^  1  Ch.  D.  o90. 

If  by  the  decree  the  client  has  been  ordered  to  deliver  up  deeds,  &q^,  tbe 
solr  with  whom  they  have  been  deposited  for  the  purposes  of  the  suit  cannot, 
on  the  groimd  of  his  lien,  withhold  delivery :  Bdl  v.  Taylor,  6  Bim.  210 ; 
Baker  v.  Henderson,  4  Sim.  27 ;  8t^us,  if  the  deeds  have  heen  deposits  with 
the  solr  for  f^eral  purposes  as  well  as  the  purposes  of  the  suit :  IVarburion 
y.  Edge,  9  Smi.  508 ;  and  see  Young  v.  English,  7  Beav.  10. 

And  similarly,  upon  payment  of  a  mortgage  debt  and  mortgagC'e's 
costs,  the  mortgagee  8  solr  cannot  retain  the  mortgagor's  title  deeds  on  the 
ground  of  his  general  lien  for  independent  business  done  by  him  as  eolr  for 
the  mortgagor :  Re  Mosely,  15  W.  B.  975 ;  Re  Long,  Exp.  FnHrr,  16  Ch.  D* 
617 ;  or  for  costs  due  for  work  done  relating  to  the  mortgaged  property 
during  the  continuance  of  the  mortgage :  Re  lAewdlin,  (1891)  3  Ch.  145. 

A  solr  acting  for  both  parties  m  a  mortga^  transaction  cannot,  after 
execution  of  the  mortgage,  retain  the  title  deeds  m  respect  of  hi^  lien  for  costs 
due  from  the  mortgagor :  Re  Snell,  6  Ch.  D.  105 ;  Pratt  v.  Vizard,  5B.&  Ad, 
5\i;  Re  Taylor,  Mason  v.  T. ,  10  Ch.  D.  729 ;  Mac/arlane  v.  Lister,  Zl  Ch.  D.  SS ; 
Exp.  Quinn,  Re  Nicholson,  53  L.  J.  Ch.  302 ;  49  L.  T.  N.S.  811 ;  but  haviag 
acted  for  an  admor  can,  until  paid,  retain  the  papers  as  against  the  admar 
de  bonis  non :  Re  Watson,  53  L.  J.  Ch.  305 ;  38  W.  B.  477. 

As  to  the  Uen  of  the  solrs  of  a  deceased  executor  and  trustee  who  has  a 
claim  upon  the  estate,  see  Turner  y.  Letts,  7  D.  M.  &  G-.  243 ;  20  Beav.  185 ; 
Christian  v.  Field,  2  Ha.  177  ;  and  see  Home  v.  Shepherd,  3  Jut.  N.S,  806. 

The  lien,  unless  limited  by  special  agreement,  is  general,  and  not  confined 
to  the  particular  occasion  on  wnich  the  papers  were  delivered  :  Ee  Messenger, 
3  Ch.  D.  317 ;  Colmer  v.  Ede,  19  W.  B.  318 ;  Exp.  Sterling,  16  Yes.  257 ;  but 
it  is  limited  to  what  is  due  to  the  solr  qua  solr,  and  does  not  include  aU  mun^ 
of  money  due  from  the  client :  Re  Galland,  31  Ch.  Div.  296 ;  W&rrail  t. 
Johnson,  2  J.  &  W.  214,  218. 

And  see  Champney  v.  Burland,  19  W.  B.  913  (L.  J.),  where  a  charge  for 
general  costs  was  negatived  by  the  terms  of  the  memorandum. 

The  lien  applies  not  only  to  papers,  but  to  other  articles,  e.g.,  books 
delivered  to  the  solr  for  the  purposes  of  the  action :  Friswell  v,  King^  15  Sini. 
191 ;  but  not  to  personal  chattels  not  imder  the  control  of  the  Court,  nor  in 
the  possession  of^tiie  solr :  see  Savage  v.  James,  I.  B.  9  £q.  357  ;  nor  to  deeds 
in  possession  of  the  solr  as  mortgagee  from  his  client:  Sheffield  v.  Eden^  10 
Ch.  D.  291;  nor  to  documents  never  held  by  the  solr  on  contract,  or  in  any 
other  way  as  sobr:  Re  Long,  Exp.  Fuller^  16  Ch.  D.  617. 

It  may  be  assigned  with  the  debt  in  respect  of  which  it  is  claimed :  Bull  7. 
FauUcner,  2  D.  &  S.  772. 

A  solr,  derk  to  a  local  board,  is  not  deprived  of  his  Hen  against  them  as 
their  solr  because  he  is  also  their  servant :  NewingUm  Local  Board  v,  Efdridgtt 
12  Ch.  Div.  349. 

A  transfer  of  the  goodwill  of  a  solr*s  business  does  not,  per  se,  carry  tbe 
right  to  possession  of  the  cUent's  papers :  James  y.  James  and  BendaU,  37 
W.  B.  495. 

The  lien  does  not  arise  unless  the  documents  have  been  received  by  tb© 
solr  as  such:  VaughanY*  Vanderstegen,  2  Drew,  409 ;  Qihson  v.  il/ay, 4  u.  M. 
&  G.  512 ;  and  see  Morg.  &  Dav.  Costs,  390 ;  Fish.  Mort.  169. 

The  lien  attaches  to  a  policy  of  assurance  without  the  necessity  of  ^ving 
notice  to  the  assurance  omoe :  IF.  of  England  Bank  y.  Batchelor,  51  L.  ^.  Ck 
199. 

Solr  of  Co, — The  lien  on  papers  of  a  limited  co.  is  subject  to  the  Companies 
Acts  and  the  co.^s  articles  of  association ;  and  the  directors  have  no  power  to 
create  any  lien  on  the  share  register  and  minute  books ;  and  the  solr  cannot 
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gainst  documents  which  oome  to  his  hands  pending  the 
9  00.  in  such  a  way  as  to  interfere  with  the  prosecution  of 

but  the  winding-up  order  does  not,  imo  facto^  defeat  any 
\  lien  :  Re  Capital  Fire  Ins,  Assoc.,  24  Ch.  Div.  408. 
B  deeds  of  the  company  in  his  hands  for  costs  incurred  before 
ree  has  priority  over  the  rights  of  the  debenture  holders : 
ic  Engineering  Corpn.,  (1892)  1  Ch.  4^4. 
lave  no  lien  on  the  papers  of  the  co.  for  costs  incurred  in 
as  ultra  vires :  Howard  and  Dollman's  Case,  1  H.  &  M.  433. 
official  liquidator  has  no  lien  for  his  costs  on  the  file  of  the 
3  winding-up  and  the  documents  relating  thereto :  PuUbrook^s 
;  nor  on  b€K)k8  of  the  co.,  which  ougnt  to  be  kept  at  the 

Re  Anglo-Mafiese  Hydraulic  Dork  Co.,  54  L.  J.  Ch.  730. 
».  may  be  compelled,  under  the  Companies  Act,  1862,  s.  1 15, 
he  official  li()uidator,  to  produce  documents  belonging  to  the 
udice  to  theu*  Uen :  South  Essex  Estuary  Co,,  4  Ch.  215 ; 
.,  lb.  627 ;  Re  Capital  Fire  Ins.  Assoc.,  24  Ch.  Div.  408. 

L  bankrupt  cannot  give  a  lien  after  the  commencement  of 
Exp.  Lee,  1  Ves.  285  (see  Bankruptcy  Act,  1883,  s.  43) ;  but 
ore  the  receiving  order  is  protected  if  the  sobr  had  no  notice 
Lct  of  bankruptcy  Tsect.  49).  Money  paid  by  the  debtor  to 
»  of  opposing  a  oankruptcy  petition  cannot  be  claimed 
.  bankruptcy :  Re  Sinclair,  Exp.  Payne,  15  Q.  B.  Div.  616; 
r  applies  to  costs  which  are  expended  on  what  is  strictly  a 
.  gr.,  costs  incurred  in  arranging  with  creditors  with  a  view 
»dings ;  and  solrs  who  have  money  in  their  hands  on  which 
;iven  them  a  charge  for  general  costs,  cannot  retain  such 
osts  incurred  for  tne  debtor  after  knowledge  of  the  act  of 
Spademan,  Exp.  May,  62  L.  T.  N.8.  266. 

rhe  lien  of  the  town  agent  on  papers  in  his  possession  is 
ent  of  the  amount  due  from  the  chent  to  his  country  solr : 
Vletcher,  12  Ch.  D.  858 ;  and  if  the  latter  has  been  paid— 
w — ^without  notice  of  anything  being  due  to  the  agent,  the 
I  retained :  Walltr  v.  Holmes,  1  J.  &  H.  239 ;  Peatfield  v. 
1;  Vyse  v.  Foster,  10  Ch.  236;   and  see  Morg.  &  Wurtz. 

e  usual  agency  terms  are,  and  that  if  the  London  agent 
1  his  right  to  payment,  he  cannot  claim  interest,  unless  ex- 
l  for,  see  Ward  v.  Lawson,  43  Ch.  Div.  353. 
relation  of  town  agent  and  country  sobr  is  that  of  solr  and 
Burrows,  (1892)  2  Ch.  413. 
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msPEcmoN,  PBODUcnoN,  and  delivebt. 

iocuments  cannot,  as  a  general  rule,  be  taken  out  of  the 
the  lien  is  satisfied,  they  cannot  be  withheld  from  inspec- 

^ary,  10  Jur.  N.S.  144 ;  and  the  right  to  inspect  includes  the 

es:  PraUv.  P.,  47  L.  T.  N.S.  249. 

aent  into  Court  of,  or  security  given  for,  enough  to  answer 

leUvery  will  be  ordered  pending  taxation :  Mills  v.  Finlay, 

Jewitt,  34  Beav.  22,  sup..  Form  6,  p.  921 ;  Newington  Local 

f,  12  Ch.  Div.  349 ;   Re  Oalland,  31  Ch.  Div.  296;  and  qu., 

diction  is  not  extended  by  0.  L.  r.  8,  Ibid. 
the  papers  before  taxation  wiU  be  ordered  where  their  reten- 

rrass  the  client  in  the  prosecution  and  defence  of  pending 

,nd,  31  Ch.  Div.  296. 

'  a  local  board  against  their  derk  to  compel  production  of 
refused  to  make  an  interlocutory  order  without  pavment 

m  sufficient  to  answer  the  lien  on  the  papers  claimed  by  the 

d  in  being  made  subject  to  his  lien :  Newington  Local  Board 

I.  Div.  349  ;  see  Form  4,  sup.  p.  920. 

m  claimed  by  the  solr  will  not  relieve  him  from  producmg 
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docomentB  to  be  used  in  eyidence  at  tke  instigatiQii  of  third  parties :  Hope  t* 
Liddell,  7  D.  M.  &  G.  331  ;  20  Beav.  438 ;  Fowl^  v.  F.,  29  W.  R.  800; 

—  nor  from  producing  an  original  order  of  the  Court  for  the  puipoee  Off 
correction :  Bird  y.  Heath,  6  Ha.  236. 

A  solr  called  to  produce  a  settlement  under  a  suhpcena  du€f$  tecum  in  an 
action  by  t^e  wife  to  enforce  the  trusts  could  not  refuse  to  do  so  by  reason  of 
his  lien  against  the  husband  for  the  unpaid  costs  of  preparing  it :  Fvwfer  t. 
F.,  60  L.  J.  Ch.  686 ;  nor  can  he  refuse  to  produce  documents  subject  to  his 
lien  for  examination  by  the  trustee  in  bankruptcy  of  his  client :  Et  Toieman^ 
Exp,  Bramble,  13  Ch.  I).  885; 

And  the  client  cannot  defeat  the  right  of  parties  to  the  action  to  productiozi 
by  setting  up  the  lien  claimed  by  his  former  solr :  VcUe  t*  Oppert,  23  W*  B- 
780 ;  10  Ch.  340 ;  Rodick  v.  Oandell,  10  Beav.  270. 

Ducharge  of  Solr. — ^When  the  relation  of  solr  and  client  is  at  an  end,  tJie 
question  as  to  production  and  delivery  of  papers  upon  which  a  lien  is  ckimod 
turns  upon  whether  the  solr  has  been  discharged  by  the  client,  or  haa,  direct] j 
or  indirectly,  discharged  himself. 

{a)  If  he  has  been  discharged,  he  is  not  bound  to  produce  tho  papers  im^ 
his  bill  is  paid:  Re  Faithfully  6  Eq.  325;  Lord  v.  Wormhighion,  Jac.  580; 
Bozon  V.  Bolland,  4  M.  &  Cr.  354. 

And  the  order  in  Re  Beavan  and  Whitting,  33  Beav.  439  (affirmed  L,  C,  see 
6  Eq.  328),  on  a  solr  who  had  been  discharged,  is  explaiae^I  by  the  circum- 
stance that  production  was  ordered  in  order  to  proceed  with  taxation,  while 
the  cash  account  showed  a  balance  due  from  the  solr  to  the  client 

But  even  when  he  has  been  discharged  he  will  not  be  allowod,  bv  with- 
holding papers  come  to  his  hands  after  action  brought,  fmd  od  wliich  he 
claims  a  Uen,  to  impede  the  course  of  the  Court  in  the  proscoutioii  of  an 
administration  or  partition  action,  but  must  produce  the  papers,  subject  to 
his  lien,  when  required  for  carrying  on  the  proceedings ;  Bmighkm  v,  B., 
23  Ch.  D.  169;  Re  Hutchinson,  34  W.  E.  637;  Boden  v.  J?e^%,  (1892)  1  Ch, 
101 ;  Gerty  v.  Mann,  29  L.  R.  Ir.  7 ;  or  the  drawing  up  or  entry  of  an  order : 
SimmondB  v.  G.  E.  Ry,  Co,,  3  Ch.  397 ;  Clifford  v.  TurriU,  2  D!  &  S.  1 ; 

—  or  the  prosecution  of  an  appeal  by  the  new  solr :  Webster  v,  Le  Hunt^  9 
W.  R.804; 

—  or  the  management  by  the  receiver  of  estates  under  admimstratton  by 
the  Court :  Belaney  v.  Ffrench,  8  Ch.  918  ;  and  see  Re  Leah,  iJ  Jur.  N.8.  ^^  \ 

—  or  the  prosecution  of  the  winding-up  of  a  co.  of  which  he  is  solr^  when 
he  takes  the  documents,  knowing  that  wmding-up  proceeds ig^  are  pending. 
and  that  the  order,  if  made,  will  relate  back:  Re  Capital  Fire  Ins.  Assoc,,  24 
Ch.  Div.  408 ; 

—  nor,  when  subpoenaed  as  a  witness,  to  refuse  to  produce  the  Pit's  deeds : 
Fowler  v.  F.,  50  L.  J.  Ch.  686. 

And  generally,  where  there  is  a  **  pressing  necessity"  for  papers,  delivety 
will  be  ordered  on  deposit  of  a  sum  sufficient  to  cover  what  i^  due  on  the 
bill,  and  also  the  costs  of  taxation :  Clutton  v.  Pardon^  T.  &  E.  301,  304 ; 
Re  Galland,  31  Ch.  Div.  296. 

After  a  solr  has  been  discharged  and  the  business  traB^feired  to  other 
solrs,  he  is  entitled  to  retain  as  his  own  property  letters  adilressed  to 
him  by  his  client,  and  copies  of  letters  by  him  to  his  client :  Re  Wh€i^<;r^fi, 
6  Ch.  D.  97. 

In  bankruptcy,  when  the  trustee  and  solr  have  been  changed,  the  former 
solr  does  not  lose  his  lien  for  costs  upon  the  documents,  and  the  old  trustee  is 
not  bound  to  discharge  such  lien  by  paying  the  costs  himself:  Re  Austin.  4 
Ch.  D.  129. 

(6)  Where  the  solr  has  discharged  himself,  he  may  be  ordered  to  deliver 
up  papers  to  the  new  solrs,  on  their  undertaking  to  hold  thorn  without  pre- 
judice to  his  lien,  and  to  return  them  undefaced,  and  to  allow  the  solr  access 
to  them  for  the  purpose  of  his  action  for  costs :  Robins  t.  Gohlitighum^  13 
Eq.  440 ;  Bluck  v.  Lovering,  35  W.  E.  232 ;  Form  2,  sup.  p.  92i> ;  anti  see  IMop 
V.  Metcalfe,  8  Sim.  622 ;  3  My.  &  Cr.  183 ;  Colegrave  v.  Manletf,  T.  &  E.  400 ; 
Re  Smith,  4  Beav.  309  ;  Clover  v.  Adorns,  6  Q.  B.  D.  622. 

The  like  order  was  made  where  the  solr  in  a  pauper  suit  was  discharged 
by  the  Court  for  delay  in  prosecuting  the  suit:  Hannafvrd  y.  7/,,  19  W.  B. 
429. 


£,  change  solrs  w  weodbimwH-.- 
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,     »  ^  loas  of  i)09soa«on  oi  "^ 
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lird  person'  cUim  w 

•.  Tonrt  dotu  decu"''  action,  «  «»"" 

^        .     .i,„  prosecution  of  tb« ^^       '  ^^  ^be  £— 

e  Pit  vn  tbe  prose  ^^^^^^  „I  &e..  a 

'  ^^°'*"'*reit  ToAbe  amount  of  l-^"/^,  the 

-  '^^  "Tor^^et-^-  ^  *■-  ^r^i^'ig  Mooter  to 
speneee,  of  or  w  t«  j     it  to  tbe  J-^*'"'^     between 

J^  accorWy^^^^^  ,,  tbis  apphca^^«  ^^^^ 
•^  '='^^Ad  Sy-e-*  ^*^*'''f  T^nd  e^peusee.  and 

,catiou  out  of  th 
^_^  8  June,  18b I,  » 

2.  ^«o<fter  Form.  ^^^„g 
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application  ^^^t^^^,  ^^i^  for  tbe  FU  and    -  ^  ^^^^,^  ,,  , 

J:ir.7^^'^^'^'  employed  by  tbe  PW.  «^  ,,  pre- 

>li«'''^^^'"'    Co^arbeiugprop-ty  ^--^^^^  ^^„ges,  and 
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ezpenBes  as  Buch  eolrs  of  and  in  reference  to  this  action. — EeferemMij 
to  tax  Buch  costs. — Deal  with  funds  in  Court  as  directed  ia  ^hedule^ 
hereto.— [Add  Payment  Schedule,  Form  32.] — Plnmhl^f  v.  The  Tivaii^.i 
Limited,  Chitty,  J.,  at  Chambers,  3  Feb.  1890,  B,  393.  ! 

3.  Solicitor  declared  entitled  to  a  Charge  on  his  Climt's  Life  Inferesi  ] 

in  Fund  in  Court — Payment  of  Income  restrained — 23  Sf  24  F.  j 
c.  127,  8.  28. 

Dbolare  that  Petr,  as  the  solr  employed  by  Deft  M.  in  the  defence 
of  this  cause,  is  entitled  to  a  charge  on  the  life  interest  of  the  said  Deft 
in  the  residue  of  the  £ —  Consols  in  Court  to  the  credit  of  *&c.,  after  the 
sale  for  costs  by  the  order  dated  &c.  directed,  for  the  amount  of  his 
costs  when  taxed  as  between  solr  and  client,  and  for  the  sum  of  £ —  i 
for  his  costs  out  of  pocket  of  this  application ;  And  Lei  no  part  of  the  ' 
interest  during  the  life  of  M.  to  accrue  on  the  f?aid  £ —  be  paid  or  j 
otherwise  dealt  with  without  notice  to  the  'Petr.— Smiih  y.    Winter,   \ 
V.-C.  J.,  31  Jan.  1870,  B.  196 ;  *S'.  C,  18  W.  R.  447. 

4.  I\ind  in  Court  charged  unth  Solicitor's  Costs  as  agaimi  Amg$we  of 

Original  Client. 

Upon  the  application  of  A.  B.  (the  assignee  of  C.  D.),  and  upon 
hearing  the  solrs  for  A.  B.,  C.  D.,  and  E.  F.  (solr) ;  Bj  consent  Let  E.  F. 
deliver  up  to  A.  B.,  or  to  his  solr  or  agent,  all  deod&,  books,  papers, 
&c.,  in  his  custody  or  power  in  relation  to  the  conduct  ol  this  action ; 
And,  by  consent,  Let  the  interest  of  A.  B.  in  the  funds  in  Court  in 
respect  of  the  debt  formerly  due  to  the  said  C.  D.,  and  since  assigned 
to  A.  B.,  and  any  sums  which  may  be  payable  out  of  the  said  funds  in 
Court  under  any  order  to  be  made  in  the  said  action  for  the  coats  of 
0.  D.  of  this  action,  stand  charged  in  favour  of  the  said  E,  F.  with  the 
amount  of  the  costs  of  the  said  E.  F.  as  solr  in  this  action,  and  in  the 
action  of  X.  v.  Y.  &c.,  for  the  said  C.  D.,  and  also  for  his  costs  of  this 
application. — ^Tax  before-mentioned  costs  as  between  the  said  E.  F.  and  | 
his  client  the  said  C.  D.—Re  Ormerod,  Atkinson  v,  0,^  North,  J.,  15 
May,  1891,  B.  612. 

In  the  absence  of  consent,  the  direction  for  deHverj  of  deeds  should  be  to 
the  party  and  not  to  his  solr. 


5.  lAenfor  Costs  declared  on  Fund  in  Court  in  Partnership  Action — 

Stop  Order. 

The  application  of  A.  B.,  a  solr,  which,  upon  hearing  the  solrs  &c, 
in  Chambers  &c.,  was  adjourned  &c.,  and  upon  hearing  counsel  for  the 
applicant,  and  for  the  Pit  and  the  Deft,  and  for  C.  D.,  the  assignee  of 
E.  F.,  a  creditor  of  the  firm  of  J.  &  S.  in  the  judgment  mentioned;  Let 
the  said  C.  D.  be  appointed  to  represent  all  creditors  of  the  said  firm 
for  the  purpose  of  this  application ;  Declare  that  the  applicant,  as  the 
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tloyed  by  the  Pit  in  the  prosecution  of  this  action,  is 
irge  upon  the  shares  and  interest  of  the  Pit  and  the  Deft, 
Bditors,  and  of  each  of  them  respectively,  of  and  in  £ — 
id  of  and  in  the  balance  in  the  hands  of  the  receiver,  for 
s,  charges,  and  expenses  of  the  applicant  properly 
in  reference  to  this  action  as  solr  of  the  Pit,  including 
is  application.  Beference  to  tax  the  said  costs,  with 
for  payment. — Stop  order  on  funds  in  Court  in  favour 
it. — Jackson  v.  Smith,  Exp.  Dighyy  "Kslj^  J.,  10  July, 
S.  a,  63  L.  J.  Ch.  972. 


.  Stop  Order  an  Tasted  Casts  of  Solicitor, 

>lication  of  A.  B.,  solr  for  the  Pit,  and  upon  hearing  the 
rson ;  Let  the  amount  of  the  Pit's  costs,  when  taxed  by 
&c.,  directed  to  be  paid  to  G.  D.,  his  solr,  out  of  funds 
said  order  mentioned  to  the  credit  of  &c.,  be  not  paid 
C.  D.  until  further  order,  and  such  further  order  is  not 
liout  notice  to  the  said  A.  B. — Beswick  v.  B.,  V.-O.  B., 
Sl.  222. 

solr*  8  petition,  declaring  him  entitled  to  Hen  on  fund  in 
as  between  solr  and  cuent,  and  he  having  been  paid  as 
ad  party,  for  the  difference,  and  direction  to  ascertain  the 
.  fund  not  to  be  dealt  with  without  notice  to  the  solr,  see  Lloyd 
138. 

ere  Pit  had  changed  his  solr,  on  the  petition  of  his  former 
er  be  made  by  way  of  compromise,  or  otherwise,  to  pay  any 
without  notice  to  petitioner;  Pit  to  bear  his  own  costs; 
the  costs  of  the  other  parties  appearing,  see  Verity  v.  Wylde, 

aring  costs  of  suit  a  charge  on  funds  in  the  Plt*s  hands  in 
ift*8  solrs,  together  with  costs  of  the  application,  see  Imperial 
fee.  of  Trieste  v.  Funder,  V.-C.  M.,  7  Nov.  1872. 
parte  restraining  delivery  to  client  of  a  checjue  drawn  (by 
Miyment  of  a  dividend  in  the  suit,  until  a  petition  by  the  solr 
ien  on  the  fond  (cUent's  claim  to  which  bad  been  established 
[  be  served  and  heard,  on  the  usual  undertaking  by  petitioner, 
>auw0,  18  W.  B.  32. 


?r€perti/  recovered  or  preserved  with  Solicitof^s  Casts — 
Sale— 28  8f  24  V.  c.  127,  s.  28. 

iition  of  W.  &c.,  sobs  &c. — "  Declare  that  the  Petrs  are 
arge  upon  the  shares  and  interests  of  each  of  them  the 
ft  T.  respectively  of  and  in  the  hereditaments  and  pre- 
i  the  petition  mentioned,  or  any  other  property  recovered 
i  for  them  respectively  in  the  said  suit,  for  the  taxed 
and  expenses  of  the  Petrs  of  and  in  reference  to  such 
I  of  the  Pit  and  the  same  Deft  respectively;  And  refer  it 
&f  aster  to  tax  such  costs  as  between  solr  and  client,  in- 
the  costs,  charges,  and  expenses  of  the  Petrs  of  and  in 
h  suit,  including  the  costs  of  the  Petrs  of  and  in  relation 
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to  this  application/'  Direction  that  the  amount  of  such  taxed  costs 
found  due  to  the  Petrs  as  the  solrs  of  Pit  be  raised  by  a  sale,  with  the 
approbation  of  the  Judge,  of  his  shares  and  interest  in  the  said  here- 
ditaments and  premises  or  other  such  property  as  aforesaid,  and  be 
paid  to  the  Petrs,  and  that  the  amount  of  such  taxed  costs  fouad  due 
to  the  Petrs  as  solrs  of  the  Deft  T.  be  raised  by  a  sale,  with  the  appro- 
bation of  the  Judge,  of  his  shares  and  interest  in  the  said  heiedita- 
ments  and  premises,  or  other  such  property  as  aforesaid,  and  be  paid 
to  the  Petrs.— Ttcynam  v.  Porter,  V.-O.  J.,  24th  Noy.  1870,  B.  2946; 
11  Eq.  181. 

8.  Charging  jSmiw  recovered  with  Solicitor^  Costs — Balance  noi 
ascertained — Sect.  28. 

IJpoir  the  application  of  P.  of  &c.,  one  &c.,  and  on  affidavit  of  service 
on  the  Pit  and  Defts — *^  Declare  that  if  the  balance  certiEed  to  be  due 
on  taking  the  accounts  directed  by  the  order  dated  &c.,  shall  be  in 
favour  of  the  Pit,  the  Pit's  solr  P.  is  entitled  to  a  charge  upon  ihe 
amount  which  shall  be  so  certified  to  be  due  for  the  taxed  costs, 
charges,  and  expenses  of  the  said  P.  of  or  in  reference  to  this  suit ; 
And  Let  such  costs,  charges,  and  expenses  be  taxed  by  the  Taxing 
Master,  and  be  paid,  within  &c.,  after  the  date  of  the  certificate  of 
taxation,  by  the  Defts  8.  &c.,  to  the  said  P.  out  of  the  balance  which 
shall  be  certified  to  be  due  from  them  to  the  Pit,  so  far  as  the  same 
will  extend ;  And  Let  the  Defts  8.  &c.  pay  the  residue,  if  any,  of  such 
balance  within  the  time  aforesaid  to  the  Pit,  pursuant  to  the  said 
order."— jptfr**  v.  Stothert,  V.-O.  K.  in  Chambers,  6  Dec.  1861,  B. 
2335. 

9.  Charging  Property  recorered  by  Defendants  with  the  Costs  of  their 
Solicitor^  and  Direction  for  Payment  by  Plaintiff  to  him  of  Costs 
previously  ordered  to  be  paid  to  Defendants, 

The  application  of  A.  B.  of  &c.,  solr,  adjourned  &e.,  and  upon  heaiing 
counsel  for  the  applicant  and  for  the  Pit  and  the  Defts ;  Declare  A.  B., 
the  solr  employed  by  the  Defts  in  the  defence  of  this  action,  is  entitled 
to  a  charge  upon  the  real  and  personal  estate  of  the  above-named 
E.  D.,  and  upon  and  of  and  ill  any  other  property  recovered  by  or 
preserved  for  the  Defts  in  this  action  for  the  taxed  costs,  charges,  and 
expenses  of  the  applicant  in  reference  to  this  action  as  the  solr  of  the 
D^f t ;  And  Let  it  be  referred  to  the  Taxing  Master  to  tax  such  costs  as 
between  solr  and  client,  including  therein  the  costs,  charges,  and 
expenses  of  the  applicant  of  and  in  reference  to  this  action,  and  also 
including  the  costs  of  the  applicant  of  and  relating  to  this  application; 
And  notwithstanding  an  order  dated  &c.,  dismissing  the  Pit's  motioQ 
for  a  receiver,  Let  the  Defts'  costs  of  the  said  motion,  when  taxed,  be 
paid  by  the  Pit  to  the  applicant  instead  of  to  the  Defts,  and  be  taken 
into  account  on  the  taxation  hereinbefore  dkeoted.— Liberty  to  appli- 
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Chambers  as  to  raising  and  paying  the  said  costs. — Re 
{Marquis  of)  v.  Walker,  Chitty,  J.,  18  April,  1888, 


Property  recovered — Fund  in  Court  paid  to  Solicitor 
on  Account, 

Lon  of  A.  B.y  a  solicitor  &c.,  and  upon  hearing  counsel 
,  and  for  the  Pits  and  the  Defts ;  Declare  petitioner 
ge  on  £ —  in  Court  &c.,  also  on  the  moneys  due  from 
ion  named  amounting  to  £ — ,  pursuant  to  the  Taxing 
;e  filed  &c.,  also  on  the  balance  which  will  remain  of 
e-money  of  the  collieries  in4he  petition  mentioned 
>reout  of  the  moneys  due  and  payable  to  W.  Z.,  and 
U  amount  to  £ —  or  thereabouts,  for  his  costs^  charges, 
perly  incurred  of  and  in  reference  to  this  action  and 
Beference  to  tax  the  said  costs,  charges,  and  ez- 
1  solr  and  client. — Direction  for  payment  of  fund  in 
of  said  costs. — Charlton  v.  C,  Pearson,  J.,  16  July, 


n  of  Charge  without  prejudice  to  Right  of  Solicitors 
subsequently  employed. 

the  applicant  W.  {the  solr)  is  entitled  to  a  charge 
ate  of  which  the  testator  died  intestate,  and  to  which 
by  the  said  order,  dated  &c.,  declared  to  be  entitled 
also  upon  the  surplus  income  of  the  testator's  real 
—  day  of  &c.  {date  when  the  applicant  was  first  em- 
ad  the  accumulations  thereof  to  which  the  said  P.  is 
rder  declared  to  be  entitled  for  his  taxed  costs,  charges, 
and  in  reference  to  the  proceedings  in  this  action  as 
id  P. ;  but  this  declaration  is  without  prejudice  to  the 
r  Messrs.  B.  &  Go.  {subsequent  solrs)  are  entitled  to  a 
their  costs,  charges,  and  expenses  as  solrs  for  the  said 
>  tax  such  costs,  charges,  and  expenses  as  between  solr 
the  costs  of  the  applicant  of  and  in  relation  to  this 
Knight,  K.  v.  Gardner,  Kay,  J.,  at  Chambers,  4  Nov, 
S,  C,  (1892)  2  Ch.  368. 


\%:% 


'1   \ 


fii  \' 


tbject  to  prior  Charging  Order  of  Solicitor  previously 
and  to  Bight  of  Solicitor  subsequently  employed, 

estate  &c.  las  in  last  form'],  stand  charged  with  the 
e  applicants  B.  &  Co.  {solrs)  of  their  taxed  costs, 
>enses  of  and  in  reference  to  the  proceedings  in  this 
the  costs  (if  any)  of  and  incident  to  the  appeal  of  the 
d  order  *o.,  as  the  solrs  of  the  said  P.,  incurred  up  to 
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the  —  day  of  &c.,  and  of  their  eoets  of  and  inddent  to  this  applicatioxi 
subject  nevertheless  to  the  said  order  dated  &c.  {the  charpn^  orde. 
previously  obtained),  and  subject  also  to  the  right  of  8.,  the  soir  for  th^ 
late  Deft  P.,  and  for  J.  E.  H.,  his  exor,  to  be  paid  their  costs,  charges 
and  expenses  of  and  relating  to  the  said  appeal  in  priontj  to  thi 
applicants. — Costs  of  applicants  and  S.  to  be  taxed  j  And  the  Judgt 
doth  not  think  fit  to  make  any  order  on  the  rest  of  the  eaid  applicatior 
nor  as  to  the  costs  thereof,  except  that  the  applicaiita'  costB  of  the  sale 
application  be  taxed  by  the  Taxing  Master  and  he  included  in  theii 
charge  aforesaid. — Re  Knight,  K.  v.  Gardner,  Kay,  J.,  at  Chambers, 
19  July,  1888,  A.  1028 ;  *S'.  C,  (1892)  2  Ch.  368. 


NOTES. 

solioitob's  lien  on  fund  in  COTTET- 

This  lien,  as  distinguished  from  that  on  papers,  may  be  actiyely  enforced  ^ 
it  is  not  general,  but  extends  only  to  the  costs  of  tho  particular  action  im 
which  the  fund  was  recovered,  and  is  only  avaOablo  ttgainst  the  balanon 
ultimately  payable  to  the  cHent :  Bozon  v.  BoUand,  4  My,  &  Cr.  354 ;  HaU 
V.  Laver,  1  Ha.  671 ;  Lucas  v.  Peacock,  9  Beay.  ITT  ;  Veritif  v.  fVt^Ide,  4 
Drew.  427 ;  Westacott  v.  Bevan,  (1891)  1  Q.  B.  774;  MacJcenzie  v.  Madnntosh^ 
64  L.  T.  N.S.  318,  706. 

It  exists  both  by  common  law  and  under  the  statute  23  <&  24  Y.  c.  127, 
s.  28,  but  the  common  law  lien  (unlike  the  statutor\').  being  in  the  nature  of, 
a  retaining  lien,  does  not  attach  to  real  estate  :  Shaw  \\  Nmk,  6  H.  L.  Cos.; 
681 ;  nor  extend  beyond  the  client's  interest :  Veritt/  v.  Wi/Mf,  stijK ;  Orrrr  yJ\ 
Youngy  24  Gh.  Div.  646  ;  Cordeiy  on  Solicitors,  2nd  od,  pji*  292,  308 ;  Briocogl 
V.  B.,  61  L.  J.  Ch.  665 ;  67  L.  T.  N.S.  116 ;  40  W.  R  621. 

It  may  be  protected  by  a  stop  order:  Smith  v.  nVnfer,  18  W.  K.  447; 
Form  3,  sup,  p.  926;  Hooson  v.  Shearwood,  8  Beav.  487;  Lucas  v,  Fta&xkt 
sup. 

Or,  on  the  ex  parte  application  of  the  solr,  by  injunction,  reatrainin^  P*^* 
ment  of  dividends  to  the  client  until  the  petition  of  tli©  solr  to  esitablish  aiai 
lien  can  be  served  and  heard :  Gerrard  v.  Dawes,  18  W.  E.  32 ;  sup.  p,  927.     1 

And  it  could  have  been  established  by  a  suit  ia  equity:  Sympson  v. J 
Prothero,  6  W.  R.  814. 

And  now,  by  an  action  for  fees  for  work  done  (and  money  expended)  as  m 
sobr :  R.  S.  0.  App.  (A.},  Part  III.  Section  11. 

It  is  not  affected  by  the  death  of  the  client :  Lloyd  v.  Mason,  4  Ha*  132. 

Nor  discharged  by  attaching  the  client  for  the  costs :  Da  vies  y\  Btish,  You. 
368 ;  Lloyd  v.  Mason,  sup, ;  nor  by  taking  him  in  execution  under  a  oa,  wi,  ,• 
O'Brien  v.  Lewis,  3  D.  J.  &  S.  606. 


STATUTORY  LIEN  ON  PROPEETY  RECOVERED  OR  PRESERTEB. 

By  23  &  24  V.  c.  127,  s.  28  (passed  to  meet  the  decision  in  Shuw  v.  NtaU^ 
6  H.  L.  C.  581,  denying  the  right  of  a  solr  to  a  lien  for  his  costs  on  real; 
estate  recovered  by  him  for  his  client),  **  in  every  case  in  which  a  solr  shall 
be  employed  to  prosecute  or  defend  any  suit,  matter,  or  proi^eedinf?  in  any 
Court  of  Justice,  it  shall  be  lawful  for  the  Court  or  Juil|^  l>efo2^  whom  any 
such  suit,  matter,  or  proceeding  shall  have  been  heard,  or  nhiill  be  dt' pend- 
ing, to  declare  such  solr  entitled  to  a  charge  upon  the  property  i-ecoveml  or 
preserved,  and,  upon  such  declaration  being  made,  euch  solr  shall  have  a 
charge  upon  and  against,  and  a  right  to  payment  out  of  the  propertv,  of 
whatsoever  nature,  tenure,  or  kind  the  same  may  be,  which  ehall  havo  ocea 
recovered  or  preserved  through  the  instrumentality  of  nny  such  8olr»  for  tJie 
taxed  costs,  charges,  or  expenses  of  or  in  reference  to  t?uch  suit,  matter  or 
proceeding,  and  it  shall  be  lawful  for  such  Coiu't  or  Judge  to  make  such 
order  or  orders  for  taxation  of,  and  for  raising  and  payment  of  such  co^jts, 
charges,  and  expenses  out  of  the  said  property  as  to  such  Court  or  Judge 


iiiBt  and  proper;  and  all  couveyanoes  and  ocU  done  to  defeat^ 
1  oTff^mto  U*  di'feat,  eiirh  char^  or  right  shjill,  unless  mado  to 
er  for  value  without  notice,  be  abeolutoly  void,  and  of  uo 
toh  cbarg<3  or  right ;  provided  alwayi*^  thiit  no  such  owler 
f  by  any  such  Court  or  Judge  in  any  case  in  which  the  right  to 
lent  of  ^uch  costs,  charges,  and  expenses  la  borrod  by  any 
nitation^" 

nrj  U£Q  ext^nda  only  to  the  costa  of  proceedings  before  a  Court 
d  therefore  not  to  the  costs  of  an  arbitration  under  the  Landa 
Mdc/arhtte  v.  LkUr,  37  Ch.  Div.  88,  It  is  available  by  the 
her  Bjadgjiee  of  the  aoir :  Baile  y,  B,,  13  £q.  497 ;  Brwot  V*  B,, 
m;  67  li,  T.  N.S.  Oil ;  40  W.  R.  C2L 


NATX7BZ  AND  EXTENT  OF  CHARGE. 

38  not  give  an  absolute  right  to  a  charge,  but  the  granting  of 
ni  iha  discretiom  of  the  Court :  Oreer  t.  Young,  24  Ch,  Div,  545 ; 
-r  16  Eq,  450;  Emdrrt  v.  Carte,  19  Ch.  Div.  311;  Crogftan 
I  Ir»97. 
irge  IB  independent  of  contract  and  in  the  nature  of  ialTage ; 
ST  cajge  a  charge  may  be  luade  on  the  interests  of  persona  who 
y  the  solr,  ana  who  were  not  parties  to  the  action,  if  they  adopt 
it:  Grreer V.  Tuung^  24 Cb,  Div.  545  (ovcaruUng  Bfrrie  v.  I/w/ntt, 
That,  Fiiuimon  v.  White,  17  L.  K.  Ir.  223;  Charlton  v.  C.  52 
;  Shflnn  v.  M'Grant,  17  L.  E.  Ir.  271  ;  Ilarrimn  t.  Zf*.  13  F. 

.  admon  action,  the  eolr  was  entitled  to  a  charge  on  the  whole 
I  his  client  wa«  a  debtor  to  the  estate :  Bailey  v.  Birchall,  2  II . 
d  in  a  partnership  action  the  Flt*B  solr  was  entitled  to  a  charge 
'  '^  •  r^^  in  priority  to  the  creditors  (who,  however,  were  repre- 
tho  case) :  JacMotiy.  Smith,  Exp.  Dighy,  53  L.  J,  Ch.  972 ; 
-'- ;  and  where  an  action  by  a  person  claiming  a  tniat  eetate 
U;    iLjfended  by  the  solr  of  the  trustee,  who  was  one  of  the 

riv  H<ilr  was  entitled  to  a  chai-ge  upon  the  whole  estate  :  Bullei/ 
>iv.  47&, 

nt  is  the  person  primarily  liable  to  pay.  and  the  order  charging 
only  made  by  way  of  collatei-al  geciuity.  to  prevent  the  sob  loaing 

not  unless  it  is'shown  that  thu  clit^nt  ia  unable  to  pay,  nor 
ication  for  the  charge  is  pmctically  that  of  the  client ;  Jackson 
.  Ih'^bj/,  53  L,  J.  Ch.  972.  976;  Harrimn  v.  Vornivall  Mintrah 

J.  Ch.  596 ;  32  W.  K.  748  ;  ii<»r  if  a  person  with  a  very  small 
to  bring  an  action  to  enable  a  particular  solr  to  obtain  a  charge  : 
17.  24  Ch.  Div.  545. 

e  is  a  counterolnim  arising  out  of  the  contract  on  which  the 
nded,  claim  and  coimterclaiin  must  be  traatetl  as  one  action  for 
if  determining  the  ri^ht  to  a  charging  order  under  the  section : 
«wii,  (1891)  1  a  B.  774. 

ider  the  section  cannot  be  given  in  favour  of  London  agenta,  as 
the  ftolrs  '*  employed"  by  the  client:  Mac/arlanc  v.  Lifter ^  37 

property,"  ea  la^ied  in  the  eection,  comprises  a  chose  in  action  * 
[fin,  L.'R,  IOC.  P.  397;  costs  payable  under  a  judgment  in 
dient ;  iMllow  v.  Oarrohl,  14  Q.  B'.  Ifiv,  5-13 ;  but  not  an  ease- 
to  projierty  (ej^.  ^r.,  the  right  to  ancient  lights) :  Fnxtm  v.  (hia'^ 
554  ;  Crt'MY.  C,  43  L.  T.  N.S,  533  ;  nor,  seinhh,  an  allowance 
^tate  :  Be  BohinJtvn,  27  Ch.  Div.  160  ;  nor  alimony  granted 
Jigs :  LtH*  v.  £.,  48  L.  J.  P.  D.  til  ;  t^cus,  an  annual  sum 
LL>  liusband  wbls  ordered  to  pay  to  the  wife  (the  pt^titionor)  for 
V.  H,,  13  P.  Div.  180, 

eacriptionof  **  property  recovered  or  pi-eaerved'*  are  included— 
Y  which  judgment  has  been  recovered:  Birchall  v.  Pugin, 
397; 

id  into  Court  under  O,  XIV,  as  a  condition  o!  leave  to  defend ; 
mird,   14  a  B.  D,  627  ;  and  see  Clover  V.  Adana,  6  Q.  B.  D, 
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— ^money  reeeived  by  way  of  oompromise,  being  in  substanoe  thd  fruit  o: 
tlie  action :  Boi$  v.  Buxton,  42  Ch.  D.  190  ;  and  see  Moxon  y.  Shfppard,  fup, , 

— ^money  paid  under  order  of  Court,  and  ordered  by  the  Court  of  Appea 
to  be  refunded  to  the  sucoeeeful  appellant :  Ouy  y.  Churchill,  35  Cbu  Bit 
489; 

— money  paid  into  Court  in  satisfaction  of  the  Pit* s  claim,  although,  thf 
Pit  being  a  nankrupt,  the  money  was  that  of  the  trustee,  who  wa&  afterv^ardi 
Bubstituted  as  Pit :  Emden  v.  Carte,  19  Ch.  Div.  311 ; 

— the  interest  in  the  mortgaged  property  of  Pit  to  a  foredoBore   suit 
WiU<m  V.  Round,  4  Giff.  416 ; 

— and  even  the  interest  of  a  Deft  to  such  suit,  whose  right  to  a  gutjeequenl 
charge  has  therein  been  established :  Scholefeld  v.  Lockwood,  7  Eq.  K3 ; 

— property  the  subject  of  an  action  against  an  incumbrancer  in  wbi<  h  ^ 
cloua  was  removed  from  the  Plt*s  title,  though  the  incumbrance  was  Talue- 
lees  :  Re  Fiddey,  Jones  v.  Froat,  7  Ch.  773 ; 

— funds  securing  an  annuity  to  a  married  woman  for  her  s<?parate  \wc 
without  anticipation,  assigned  by  a  post-nuptial  settlement,  which  wa-i 
attacked  by  her  husband  in  a  suit  to  set  the  same  aside,  and  was  Bucces^fullj 
defended  by  her :  Re  Keane,  Lumley  y.  Deeborough,  12  Eq.  115 ; 

— property  protected  by  the  appointment  of  a  reoeiyer :  Twynam  y,  Pifrter, 
11  Eq.  181 ;  Keenan  y.  ArmOrong,  27  L.  R.  Ir.  371 ;  and  see  Bailt  y.  B.,  U 
Eq.  607 ;  Bailey  y.  BirchaU,  2  H.  &  M.  371 ; 

— ^property  the  subject  of  a  partition  action,  and  as  to  which  an  infant' « 
title  was  declared  on  petition  under  the  Declaration  of  Titles  Act :  Pritchar^i 
y.  RoberU,  17  E^.  222. 

But  the  description  does  not  include 

— money  whion  is  imperilled  rather  than  preseryed,  f.  g.,  money  paid  inU: 
Cburt  as  security  for  costs,  and  which  becomes  repayable  by  reason  of  the 
success  of  the  party  paying  it :  Re  Wadeuforth,  Rhodes  y.  Sugden,  29  Ch.  D. 
517; 

— money  paid  into  Court  by  the  Deft  with  denial  of  liability  and  counter- 
claim for  damages :  WeetacoU  y.  Bevan,  (1891)  1  Q.  B.  774 ; 

—money  paid  into  the  Bankruptcy  Court  to  abide  the  result  of  the  counter- 
claim in  an  action,  so  that  the  right  to  it  depended  on  a  discretion  which 
might  be  affected  by  extraneous  matters :  Pierson  y.  Knuts/ord  Ett^ite  €Q,t 
13aB.Diy.666; 

— property  not  actually  recoyered  or  permanentiy  preseryed ;  e;F,  gr.,  whert 
proceedmgs  adapted  to  the  preservation  of  property  are  subsequently  stayed 
or  compromised :  Pinkerton  v.  Easton,  16  Eq.  490 ;  Rowlands  v.  Wilfmmi'.  53 
L.  T.  N.S.  135 ;  and  v.  in/,  o,  934 ; 

— the  Deft's  shares  in  a  nostile  partition  action,  though  the  Pit  ob^lnad 
judgment  for  sale :  Flower  y.  Lloyd,  27  W.  B,  655 ;  40  L.  T.  N.S.  514, 


PRIOBITY  OF  LIEN — ^A88IONHSNT--OARNI8HEE  OBDEE« 

Where  there  is  a  fund  in  Court  the  lien  is  not  affected  by  any  asei^^ment 
by  the  client,  nor  by  a  stop  order  obtained  by  his  assignee:  ffayites  v.  Coopfr^ 
33  Beav.  431 ;  and  see  TAc  Jeff  Davis,  L.  E.  2  A.  &  E.  1 ;  The  Heinrich,  L.  R, 
3  A.  &  E.  605  ;  Re  Wadsworth,  Rhodes  v.  Sugden,  29  Ch.  D.  517,  520 ;  Pieraon 
y.  Knuts/ord  EstaU  Co.,  13  Q,  B.  Div.  666,  jwr  Grove,  J. 

The  sobr  is  not  bound  to  give  notice  to  an  intending  assignee :  F'tifJi  fuJJ  v. 
Kwen,  7  Ch.  D.  495 ;  but  notice  by  Pit's  solr  is  effectual  to  prevent  thw  Def^ 
from  paying  money  under  a  compromise  to  the  Pit  to  the  prejuilice  of  tha 
sobr :  Ross  v.  Buxton,  42  Ch.  D.  190 ;  Welsh  v.  Hole,  1  Done.  237 ;  RtmJ  r. 
Duppa,  6  T.  R.  361 ;  Ormerod  v.  Tate,  I  East,  464;  and  Def?s  fiolrs,  having 
got  money  out  of  Court  and  handed  it  to  Pit,  after  express  notice  of  his  eoli'i 
lion,  were  held  personally  liable  to  satisfy  such  lien :  Ross  v.  Buari<^i^  §ujk 

A  charging  order  under  the  Act  has  priority  over  a  garnishee  order  pre- 
Yiously  obtained,  but  not  served:  Earner  y,  Giles,  11  Ch,  D.  942  j  aud  tiee 
Davis  v.  Freethy,  24  Q.  B.  Div.  519 ;  and  where  proceeds  of  a  fi.  /a.  wert 
actually  attached  in  the  hands  of  the  sheriff,  the  hen  of  the  Pit's  solr,  who, 
with  notice  of  the  garnishee  simimons,  subsequently  obtained  a  charging^ 
order,  was  held  entitled  to  priority:  Dallow  y.  Garrold,  14  Q.  B.  Div.  54^; 
and  cf,  Shippey  y.  Qrey,  49  L.  J.  C.  P.  524 ;  but  see  North  y.  8tewaH,  15  App 
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rhere  Hough  v.  EduHirdi,  1  H.  &  M.  171,  ftnd  Mtreer  v,  Gmvt$^ 
J9  (which  do  not  ^o  bo  far  as  Dnllow  v.  Oarrold),  were  citM, 
ated  WLord  Watson  that  the  solr's  lion,  untU  converted  into 
no  of  tho  statute,  will  not  prevent  attachment  of  cost^  by 

claims  againj^t  the  judgment  creditor  :   so©,  however,  lU 
nrdner.  (1892)  2  Ch.  368,  373. 

idlord  of  a  bankrupt's  premises  gave  notice  of  his  claim  lor 
T  appointod  by  the  Court,  but  did  not  attempt  to  distrain,  he 
undfl  in  the  hands  of  the  recoiver  in  priority  to  the  Bolr :  Be 
r.;i/^i,  20Q.  B.  Div.  f>93. 

L  a  ship  or  its  proceeds  aa  property  recoTer(?d  or  preserved  has 
3S  forneceesanessupplioil  after  (but  not  bcforp)  tno  institution 
For  wages  of  the  master,  himself  part  owner,  by  whom  the  eolr 

Th"  Heinrtch,  L.  K.  3  A.  &  E.  605;  and  soe  The  SoblomHent 
93  ;  but  not  over  the  claim  of  seamen  for  wages :  The  Omtaf^ 
07  ;  or  other  prior  liens:  The  LiHetia,  8  P.  B.  209, 
loceesive  solra,  the  one  who  conducts  the  action  to  an  end  has 
Com\ack  v.  Beuhij^  3  De  G,  &  J.  157  :  iife  Wnth worthy  Rhodes 
b.  D.  517;  34  Ch.  D*  155;  Re  Knight,  K,  v.  Gardner,  (1892) 
Bee  BaUen  v.  Wedgicood  Coal  Co.,  28  Oh.  D»  317,  320. 


iET-OFF. 

I,  ''  a  set-off  for  damages  or  ooflts  between  parties  may  Im 
standing  the  eolr's  lien  for  costs  ill  the  particular  cause  or 
the  set-off  is  sought/' 

rule  applies  to  set-off  in  distinct  actions,  tptcere:  Edwards  V. 
>iv.  922  ;  if  it  does,  it  leaves  the  Court  a  discretion  to  allow 
r  subject  to  or  notwithet-anding  the  solr's  lien ;  and  if  it  does 
same  discretion  by  th»j  practice  prevailing  before  the  repealed 
1 :  5.  C. 

Qce  held  that  the  rule  applies  only  to  coats  in  the  same  action  ; 
)  BUikey  v.  Lothtim,  41  Ch.  D.  518. 

terlocutory  costs,  or  of  the  costs  of  separate  questions  or  issues 
ceediagfi,  has  in  general  been  nllowed  withoiit  regard  to  any 
f  Harrald,  Wilde  v.  [Vul/ord,  52  L.  J.  Ch.  436 ;  Conlery,  309 
cited) ;  although  there  has  been  a  change  of  so  Irs  :  Ruharts 
).  198. 

:he  Pit  is  ordered  to  pay  to  the  Deft  may  be  set  off  against 
be  Deft  is  ordered  to  pay  to  the  Fit :  Priugh  v.  fJffxtg^  10 
nvtrfe  v*  WU4<fn,  2  Kee,  713  ;  and  see  lit  iron  v.  IIvbsoHi  47 

'  of  costs  inctirred  in  independent  proceedings  will  not  be 
i-ojudioo  of  the  solr's  lien  :  Be  Clel^ind,  2  Ch.  808  ;  Re  IfarraM, 
d,  52  L.  J.  Ch.  436  ;  53  L.  J.  Ch.  dm  ;  51  L.  T,  N.S.  441 ; 
Adaitis,  14  Ch.  B.  37  ;  Barl-er  v.  Hemming,  5  Q.  B.  Div.  609  ; 
'  Bank  of  Hinduatan,  3  Ch,  125;    Re  General  Exchange  Bank^ 

I  appeal  of  the  wife  in  divorce  proceedings  was  dismissed  with 
ina's  costs  of  the  appeal  were  not  alloweil  to  be  paid,  to  the 
?.  wife^s  8olr*8  lien,  out  of  monoy  which  had  been  paid  into 
sband  as  security  for  the  costs  of  the  wile :  Haft  v.  //.,  (1891) 

rer,  the  dient  is  a  debtor  to  a  trust  estate,  as  he  can  receivo 
©  debt  is  paid*  and  his  solr  can  be  in  no  better  position,  the 
t  off  the  debt  against  the  costs  without  regard  t<j  the  lion : 
de  V.  Walford,  53  L.  J.  Ch.  505  ;  51  L.  T.  N.S.  441  ;  reversing 
'h.  436  ;  unless  tho  Court,  on  the  principle  of  salvage,  should 
a  more  extended  charge :  see  Re  Whiity  Fitzsinwn  y.  )Vhtte, 
;   Buifey  v.  BirchtiU,   2  H,  &  M,  371 ;  Jaekwn.  v.  Smith,  53 

iice  at  common  law  under  r.  63,  HU.  T.  1853,  see  Cordexy, 
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C0MPBOMI8E — ^LIEK,  HOW  APFBCTED  BY. 

The  lien  may  be  defeated  by  a  settlement  or  comprombe  of  the  actioE 
provided  such  settlement  is  bon^  fide:  BrunadonT.  J  Hard,  2  E.  A  E.  If 
Slater  v.  Mayor  of  Sunderland,  33  L.  J.  a  B.  37  ;  i?*  //u/>f ,  8  P.  Div.  1« 
Rowland  v.  WilliamB,  53  L.  T.  N.S.  135  ;  W.  N.  (85)  1*>9  ; 

-—««ctM  if  the  compromise  is  merely  oollusive,  and  made  with  the  eipres 
object  of  defeatin^^tne  Hen :  Re  Hope,  sup, ;  Exp.  Crmnes,  3  H.  &  C.  294 
Exp.  MorrUon,  L.  B.  4  Q.  B.  153 ;  and  see  Moxon  v-  Shtppard,  14  Q.  B.  1) 
627  ;  Price  v.  Couch,  60  L.  J.  Q.  B.  767. 

And  in  order  to  make  out  that  a  compromise  is  ooUudve,  the  solr  mujs 
show  that  both  parties  entered  into  it  with  the  intention  of  depriving  him  o 
his  lien:  Re  Hope,  sup.;  and  see  Exp.  Morrison,  sup. ;  Ihmihornt  v.  Bnubury 
24  L.  R.  It.  6. 

But  the  Bolr*8  lien  will  attach  to  money  received  utider  a  compromiflo 
where  such  money  is  in  substance  the  fruit  of  the  action  :  B(*ss  y.  Bu:rUm^  4£ 
Ch.  D.  190 ;  White  v.  Pearce,  7  Ha.  276;  Heiron  v.  Eohmn,  47  L.  J.  Ch,  574  ; 
Slater  v.  Mayor  of  Sunderland,  sup. 

A  solr  does  not  lose  his  lien  on  a  fund  placed  in  his  hand^  to  abide  th>^ 
result  of  a  suit,  although  the  suit  has  been  bond  fide  compromised :  MantQn 
V.  Reece,  3  Jur.  N.S.  1204 ;  6  W.  E.  46.  | 
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PBOCEDUBE  TO  OBTAIN  OHABQING  ORBEB.  ^ , 

The  application  for  a  declaration  of  charge  under  the  statute  may  be  modfli 
by  summons,  intituled  in  the  action,  but  not  necessarily  in  the  matter  of  Hit 
Act  or  of  the  solr:  Earner  y.  Giles,  11  Ch.  D.  942;  VIoirr  v.  Adams,  6  0. 
B.  D.  622 ;  but  it  seems  that  it  may  still  be  properly  mado  by  petition :  sea 
Brown  v.  Troiman,  12  Ch.  D.  880. 

Where  the  charge  asked  for  is  confined  to  the  intorcst  of  the  client  tlrtj 
other  parties  to  the  action  should  not  be  served  :  Brown  v.  Trvtman,  sup^ ;, 
secus  where  the  charge  extends  to  the  whole  property :  Jacksmt  v.  Smithy  \ 
Exp.  Dighy,  63  L.  J.  Ch.  972,  Form  5,  sup,  p.  926,  where  one  creditor  in  ai 
partnership  action  was  allowed  to  represent  all. 

Where  an  order  has  been  made  for  payment  of  costs  out  of  a  irmi  eeitat«  i 
to  the  solr,  he  is  not  entitled  afterwards  to  obtain  a  chargitig  order:  lU 
Viney's  Trusts,  18  L.  T.  N.S.  614;  but  if  he  is  discharged  t>efore  payment 
an  order  wiU  be  made  giving  him  liberty  to  apply  to  enforco  it  by  sale  or ' 
otherwise  :  Pilcher  v.  Arden,  7  Ch.  Div.  318.  j 

The  order  may  be  made  though  the  property  belongs  to  an  infant :  (Jreer  r. 
Young,  2i  Ch.  Civ.  545;  and  see  Baile  y.  B.,  13  Eq,  4^*7 :  or  is  settM  on  a 
married  woman  restrained  from  anticipation  :  ReKeant,  Lumfey  v.  Ikghf^Ttft^gK  \ 
12  Eq.  115;  but  the  infant,  married  woman,  trustees,  n<j£t  friend,  or  guar- 
dian should  have  an  opportunity  of  being  heard :  (Jrer^  v,  young,  atp. ;  | 
Bonser  v.  Bradshaw,  10  W.  R.  481.  There  is,  therefore,  no  need  to  bring  an 
action,  as  was  done  in  Pritchard  v.  Roberts,  17  Eq.  222. 

Upon  the  construction  of  the  words  **  Court  or  Jud-*o,"  it  was  held  that 
the  order  should  be  made  in  the  branch  of  the  Court  to  which  the  amt  was 
attached  :  Re  Fiddey,  Heinrich  v.  Sutton,  6  Ch.  865  ;  and  t^eo  Biggs  v.  Schradtr,  I 
3  C.  P.  D.  252 ;  and  the  application  should  be  made  to  tin'  Jivh;;^^  before  wtoiu 
the  action  has  been  tried,  and  who  has  dealt  with  thi^  .-nl-^tuntiiil  question] 
in  it :  Owtny.  Henshaw,  7  Ch.  D.  385  ;  and,  if  made  aftor  trial,  is  a  *■  further  ] 
proceeding"  within  O.  XLix.  2,  so  that  the  order  may  hv  iiiailo  by  the  Judge  | 
irom  whom,  or  the  Jud^  to  whom,  an  action  has  been  trunriftrred  for  trinL  i 

The  order  should  be  limited  to  the  costs  properly  iii<  urred,  with  the  usual  i 
direction  as  to  taxation  :  Emden  v.  Carte,  19  Ch.  Div.  311,  318 ;  and  in  a  fore- 
closure action  the  Court  refused  to  extend  the  charge  to  tho  costs  of  an  action 
of  ejectment  in  aid  of  the  foreclosure  :   Wilson  v.  Round,  4  Gif¥.  416  ;  but  the  , 
costs  of  proving  the  retainer,  which  was  disputed  by  the  client,  were  in^ 
eluded :  Re  Hill,  33  Ch.  Div.  266. 

So  long  as  a  fund  in  Court  upon  which  a  charing  order  has  been  made  has 
not  been  paid  away,  the  order  is  effectual  against  evei  5^  one  except  a  hot  J  \ 
fide  purchaser  for  value  without  notice :  Re  Suffield,  Exp.  Brown,  20  Q.  B.  ^ 
Diy.  693. 


Setting  aside  Securities,  Sfe 

»lr  has  diucharped  himself,  yet  if  he  has  Dot  done  00  wrong- 
[>eriy,  the  chm'ging  onler  may  bo  ujibeld  :  Clover  v,  AdamM^  6 

n  for  costs  on  the  fund  in  Court  or  property  rocorered  ia  for 
d  cmlMS  the  client's  rig^ht  to  t^ix  has  expii-cd  when  the  ftind 
id  into  Court*  such  right  id  unaffected  by  sub64:M|Ui.'Dt  htpae  of 
V.  Grijffin,  10  Ch.  291. 

t  ha.«  been  held  entitled  under  this  section  to  a  charge  for  an 
balance  due  to  him  by  the  country  8olr :  Tardri^w  t.  EinveU, 

^  ceaaed  to  act  for  his  client,  and  haWng  obtmned  a  charging 
m  Court  for  his  eoets,  wae  not  entitled  to  enforce  payment 
ral  costs  of  the  action  were  taxed ;  lie  Orten,  O,  t.  6^.,  26  Ch, 


L — SETTlIfG  ASIDE  SeCUBITIES,  &C,j  OBTAUfED  FROM 

Client. 

Security  onl^for  what  dm  an  taking  Accounts — Dealings 
and  Tramadiom — Coda, 

that  the  instrument  dated  &c,  is  (ought)  to  stand  aa  a 

for  what,  if  anything,  fihall  be  found  to  be  justly  due 
Deft  at  the  date  thereof;  And  Let  the  following  &c,, 
t  of  all  dealings  and  transactions  between  the  Pit  and  the 
0.11  sums  of  money  paid  or  advanood  hy  the  Deft  to  or  for 

account  of  the  Pit,  and  of  all  sums  of  money  received  by 
e  hands  of  the  Deft,  for  the  use  or  on  account  of  the  Pit, 
luch  accounts  all  bills  of  costs  claimed  by  the  Deft  to  bo 

Pit,  such  costs  to  be  taxed  &o. ;  2.  An  inquiry  whether 
iny)  what  sum  or  sums  of  money  was  or  were  due  from 
le  Deft  on  the  —  day  of  — ,  and  the  —  day  of  ^1  being 
e  dates  of  the  two  promissory  notes  in  the  Plt^a  (till) 
—Deft  to  pay  to  the  Pit  costs  of  suit  up  to  decree, — 
—See  UavUn  v.  Parrt^,  V,-0.  a,  30  May,  1869,  A,  1899 ; 


daradon  and  account  of  what  was  due  in  reepect  of  bills  of 
account  of  receipts  and  paymentss,  eee  Morgan  y.  IlHjtfiuA^  I 
lowing  Lawltu  v.  Mm^fiMy    I  Dr.  &  War.  bol,  whore  the 
1. 

u  petition  to  tax  several  bills,  and  give  creilit  for  all  Bume  paid, 
a  Ibond  and  mortgug«>  are  t<3  stand  as  a  security  only  for  what 
ihaU  appeal'  to  bo  due  on  such  taxation,  restraining  proc«i<3diii|ja 
r  mortgage,  or  otherwij<e,  see  Aubrey  v.  Fopkin,  L.  C,  22  Jan. 
L  Dick.  403. 

I  examine  stated  account  and  bill  of  costs,  secured  by  mortga^, 
onsi deration  for  a  pm'chaao  by  the  solr  from  liis  client,  with 
xation^  and  with  leave  to  either  parly  to  claim  f  iirlher  creditd, 
.  Mtyrkk,  2  Ha.  79. 

that  mortgage,  executed  by  Pit  to  his  solr,  he  ropreeentin^ 
for  another  purpose,  be  dehvered  up  to  be  cancelled,  in  suit 
fir  and  his  assignee  for  value  without  noUce,  see  Vurhy  v. 
f30,  24J7. 
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For  decree  aetting  aside  deed  of  gift  to  tlie  donor^s  attorneys,  given  wliil4 
acting  for  him  in  the  management  of  the  property,  without  proof  of  fraud 
and  for  accounts,  reconveyance,  and  repayment,  see  WdLes  y,  Middfeton^  1 
Cox,  126 ;  and  see  Strange  t.  Brtnnan^  1 1  Jur.  649. 

For  decree  setting  aside  an  agreement  to  give  the  solr  certain  sharee,  and 
allowing  a  mortgage  to  stand  as  a  security  for  so  much  only  as  should  appeal 
to  be  due  to  the  solr  upon  taxation,  see  Oardener  y.  Ennor^  35  Beav.  549. 


m 
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2.  Mortgage  to  Solicitor  for  Coats  to  stand  as  Security  only  for  tcAai 
actually  due — Taxation  of  Costs — Account  of  Rents. 

Declare  that  the  indenture  of  mortgage,  dated  &c,,  ought  to  stand 
as  a  security  only  for  such  amount  of  principal  and  interest  (if  any)  as 
may  be  certified  to  be  due  on  taking  the  accounts  hereinafter  directed; 
And  Let  the  Deft  H.,  on  or  before  &o.,  make  out  and  deliver  to  Pits 
proper  bills  of  costs  in  respect  of  the  legal  and  equitable  suits  and  pro- 
ceedings in  the  said  indenture  of  mortgage  referred  to,  and  also  in 
respect  of  the  other  professional  business  done  and  transacted  by 
Deft  H.  for  the  testator  X.  in  his  lifetime ;  And  Let  all  such  bills  of 
costs,  when  delivered,  be  referred  to  the  taxing  master  to  tax  and 
settle  the  same. — Deft  H.  to  produce  upon  oath  all  documents  &c. 
relating  to  the  said  bills,  and  to  be  examined  &c.,  and  give  credit  for 
all  sums  of  money  by  him  received  on  account ;  And  Let  the  following 
Sec:  1.  An  account  of  the  receipts  of  the  Defts  and  each  of  them  in 
respect  of  the  matters  in  the  pleadings  mentioned,  and  particularly  an 
account  of  what  has  been  received  by  the  Deft  H.,  or  by  any  person 
Ac.,  in  respect  of  the  rents,  profits,  and  proceeds  of  the  estates  in  the 
pleadings  mentioned,  or  otherwise  out  of  the  property  of  or  on  account 
of  the  testator  in  his  lifetime,  and  of  the  application  thereof.    2.  An 
account  of  the  receipts  of  the  Defts,  and  each  of  them,  or  by  any 
person  &o.,  for  or  on  account  of  the  testator,  or  his  estate,  subsequent 
to  his  death,  and  of  the  application  thereof  &c. — Defts  to  pay  to  Fits 
their  costs  of  this  suit  up  to  this  hearing,  to  be  taxed  &c. — Adjourn 
Ac. — ^Liberty  to  apply. — Morgan  v.  Higgins,  V.-O.  S.,  20  Jan.  1859, 
B.  976. 


3.  The  Like. 

An  account  of  what  is  due  to  the  Deft  L.,  as  exor  of  W.,  deceased, 
in  the  pleadings  named,  under  and  by  virtue  of  the  mortgage  made  to 
the  said  W.  in  the  pleadings  mentioned,  and  for  his  costs  of  this 
action,  to  be  taxed ;  *'  And  Let,  in  case  any  part  of  the  Deft's  demand 
consists  of  bills  of  costs,  the  same  be  taxed  &c. ;  And  Declare  that  (as 
to  that  part  of  the  Deft's  demand)  the  mortgage  is  to  stand  as  a  secu- 
rity only  for  what,  if  anything,  shall  appear  to  be  due  to  the  Deft  on 
such  taxation."— See  Morgan  v.  Letris,  M.  R,  29  Nov.  1811,  B.  310. 

For  inquiry  what  was  tho  bill  of  costs  and  account,  which  made  up  a  large 
sum  secured  by  mortgage,  and  alleged  to  consist  of  money  advanced  and 
costs,  and  whether  any,  and  which,  of  the  items  of  such  bill  and  account  were 
in^roper,  and  ought  not  to  be  allowed  on  taxation,  see  Edwards  v.  Merrick, 
2  Xla,  79.  ... 


ii 


Setting  aside  Securities,  6fc. 
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letting  aside  a  mortgao:e  by  father,  tenant  for  life,  and  son, 
1  remainder,  to  their  solr,  immediately  after  the  son  attained 
iubseouont  sale;  with  accounts,  and  direction  for  reconvey- 
it  of  Dalance  due,  if  any,  with  special  directions,  see  King  y, 
3^.  316 ;  affirmed,  with  a  slight  variation,  7wm.  Savery  v.  King, 

account  in  a  foreclosure  suit  by  solr-mortgagee  directing 
s  included  in  security,  and  disallowance  of  certain  stipulated 
mmission,  see  Eyre  v.  Hughes,  2  Ch.  D.    148,    inf..   Chap. 

aXGAGES." 


NOTES. 

»ETW^EN  BOLICrrOE  AND  CUENT — SECURITY  TO  80LICIT0E 
POE  COSTS. 

^t  V.  c.  38,  a  solr  could  not  take  a  security  from  his  client, 
aken  for  future  costs  :  Ri  Foster,  2  D.  F.  &'j.  105 ;  Pilcher  v. 
83 ;  Jones  v.  Tripp,  Jac.  323 ;  nor  enter  into  an  agreemont  to 
sum  for  future  services:  Philby  v.  Jlazle,  8  0.  B.  N.S.  6*7 ; 
:>mise  from  his  client  of  a  gift  for  professional  services  beyond 
aeration:   O'Brien,  v.  Lewis,  11  W.  E.  318;  Fince  v.  Beattie, 

sect.  4),  sup.,  Vol.  I.,  p.  238,  a  solr  may  make  an  agreement 
his  client  respecting  the  amount  and  manner  of  payment  for 
ny  part,  of  any  past  or  future  services,  fees,  charges,  or  dis- 
respect of  business  done,  or  to  be  doae,  by  such  solr  &c., 
lination  by  the  Taxing  Master.  But,  by  sect.  11,  nothing  in 
ed  is  to  give  validity  to  any  purchase  by  a  solr  of  the  interest, 
the  interest,  of  his  client  in  any  suit,  action,  or  other  con- 
ding,  or  to  any  agreement  for  payment  only  in  the  event  of 
suit,  &c.:  see  upon  these  sections,  Vol.  I.,  Chap.  XVII.,  pp.  233 

lents  under  the  Solicitors'  Remuneration  Act  (44  &  45  V.  c.  44), 
''ol.  I.,  pp.  239,  240;  and  that  an  agreement  under  the  Act 
nd  reasonable,  and  such  as  would  be  enforced  by  the  Court, 
^napp,  37  W.  R.  535. 

[y  pending  suit  a  solr  is  disqualified  from  accepting  benefits 
evond  his  costs:  Walker  v.  Smith,  29  Beav.  394;  lie  Holmes* 
J37  ;  Wtlles  v.  Middleton,  1  Cox,  112 ;  4  Bro.  P.  C.  245. 
ige  might  be  taken  for  costs  already  due :  Williams  v.  Plggotl, 
6  &  7  V.  c.  73,  8.  37,  is  no  bar  to  a  suit  by  the  solr  to  foreclose 
ademption:  Thomas  v.  Cross,  13  W.  R.  166. 
not  be  given  to  any  stipulation  which  is  unusual  or  dis- 
to  the  client:  e.g.,  a  clause  postponing  the  right  to  redeem 
rs:  Cowdry  v.  Bay,  1  Giff.  316  (see  also  on  this  question  Eyre 
h.  B.  148);  or  an  absolute  power  of  sale  even  in  a  second 
»s  its  unusual  nature  is  fully  explained  to  the  client :  CocJcburn 
i  Ch.  Div.  449 ;  and  see  Oraddock  v.  Eogen,  53  L.  J.  Ch.  968 ; 
t ;  but  the  doctrine  does  not  apply  where  the  transaction  is  not 
3rtgage,  but  an  arrangement  for  giviag  the  client  time  to  pay 
tly  payable,  and  the  mortgage  property  is  of  a  peculiar 
jr.,  an  interest  in  a  railway  in  Jersey  saddled  with  a  large 
; :  Fooley's  Trustee  v.  WhetJiam,  33  Ch.  Div.  111. 
iinary  rule  that  the  Court  will  not  grant  an  interlocutory 
training  a  mortgagee  from  exercising  nis  power  of  sale,  does 
*e  the  mortgagee  was  solr  of  the  mortgagor :  Macleod  v.  Jones, 
9. 

mts  of  the  amount  due  should  be  produced  to  the  client  on 
irity,  and  the  mortgage  deed  will  stand  only  for  what  shall 
it  the  date  of  the  security  on  taking  the  account :  Duvies  v. 
182,  sup.  p.  935;  Morgan  y.  Higgins,  1  GiCf.  270;  Macleod  v. 
id  in  the  case  of  a  mortgage  given  to  secure  costs,  for  so  much 
to  bo  due  to  the  solr  upon  taxation :  Eyre  v.  Hughes,  sup, ; 
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Kenney  y.  Brcwnet  3  Bidgw.  P.  0.  522 ;  Newman  v.  Payne,  4  Bro,  C,  C-  350 ; 
Ckirdener  y.  Ennor,  35  Beay.  549. 

As  to  the  allowance  of  interest  upon  a  mortgage  Ui  Bociire  payment  of 
untaxed  costs,  aeeBe  (/Connor,  17  W.  E.  1143 ;  Lyddon  v.  J/r**-*,  4  D,  i  J*  104 ; 
Mos$  y.  Bainbrigge,  6  D.  M.  &  G.  202 ;  and  as  to  the  allowance  of  Interest  on 
costs  generally,  v.  sup.  Vol.  I.  pp.  265  et  aeq. 

The  Ckmrt  will  only  allow  the  mortgage  to  stand  as  a  Becmity  for  bo  mtich  bs 
shall  appear  to  be  due  to  the  solr  upon  taxation :  Kenneif  v.  Jirotcji,  3  Ridg^n^, 
P.  C.  522 ;  Newman  v.  Payne,  4  Bro.  C.  C.  350 ;  Eyrt  t.  Hught*,  2  Ch-  B* 
148. 

And  a  mortgage  to  a  third  party,  who  was  in  fact  a  tmstee  onlj^,  ^ras 
decreed  to  stand  as  a  security  only  for  what  should  l>e  found  to  be  properly 
due,  with  interest  at  4  p.  o. :  Thomas  v.  Lloyd,  3  Jur.  N.S,  288. 

A  security  which  has  been  originally  obtained  by  tht'  w:>lrs  of  the  alleg^ 
mortgagor  m  their  own  fayour  by  fraud,  pannot  be  enforcod  by  an  sseafi^nee 
from  tlie  solrs  for  yalue  without  notice  of  their  fraud :  Voriey  y.  CocMee,  1 
Giff.  230. 

In  order  to  open  settled  accounts  between  solr  and  client,  in  the  absence  of 
unfairness  or  undue  influence,  specific  items  of  mistake  mii^t  be  alkjT^l  taid 
proyed :  Blagrave  y.  Eouth,  2  K.  &  J.  509 ;  Hiles  y.  Mature ,  17  L.  J,  Ch.  385 ; 
sectu,  if  fraud  or  undue  influence  are  shown :  Watson  v.  UadiceU,  11  Ch.  Diy. 
150 ;  Coleman  y.  MeUersh,  2  M.  &  G.  309 ;  Morgan  y.  Higgim,  1  Giff.  270, 
288  (explaining  discrepancy  between  Blagrave  y.  Routh  and  ImwUm  t.  Mans- 
field, 1  Dr.  &  W.  605) ;  Ward  y.  Sharp,  53  L.  J.  Ch.  313 ;  50  L.  T-  N.S.  657 
(where  a  third  person  was  put  forward  as  mortgagee). 

And  upon  sufficient  cause  shown  by  the  Deft,  and  eyidcnc^  of  pressure,  and 
non-deliyery  of  bills  of  costs  by  solr-mortgagee,  the  security  in  which  thej 
haye  been  included  may  be  opened  in  a  foreclosure  suit  vithotit  cta^-biU,  or 
counter-claim  under  the  new  procedure :  Eyre  y.  Hughts^  2  Ch,  D.  146. 

A  purchase  haying  been  ordered  to  stand  as  a  security  only,  the  Court 
woula  not  import  a  power  of  sale :  Pearson  y.  Benson,  28  Fieav.  598, 

Independent  proof  of  payment  by  the  solr,  in  the  case  of  dealings  between 
himself  and  the  client,  is  required.  As  to  securities  giyen  by  the  client,  the  foIt 
must  proye  the  adyance  of  the  money  by  some  other  eyidence  thtin  the  instru- 
ment creating  the  security ;  in  this  respect  a  purchase  and  3i>cimty  stand 
upon  the  same  footing :  Oresley  y.  MousLey,  3  D.  J.  &  F.  433 :  and  see  Morgan 
y.  Lewes,  3  Anstr.  769 ;  4  Dow,  29 ;  5  Price,  42 ;  3  Y.  &  J.  230,  394  ;  3  CI.  ft 
F.  159 ;  Lawless  y.  Mansfield,  1  Dr.  &  War.  557 ;  Conseti  v.  fM!,  1  Y.  &  C,  C. 
578 ;  Cheslyn  y.  Dalhy,  2  Y.  &  0.  170 ;  4  Ih,  238 ;  but  the  receipt  clause  in 
the  deed  wul  protect  a  subsequent  purchaser  without  notice  i  Conyeyandng 
Act,  1881  (44  &  45  V.  o.  41),  s.  55. 


GIFTS,  SALES,  AND  FTJE0HA8ES. 

Gifts  conferred  by  a  client  on  a  solr  while  the  relation  {Morgan  y,  MineU, 
6  Ch.  D.  638),  or  the  influence  arising  from  it  {per  Turner,  L.  J.,  in  Holman 
y.  Loynes,  4  D.  M.  &  G.  270,  283),  subsists,  are  inyalid :  see  Ee  Hdims^ 
Estate,  3  Giff.  337  ;  Wood  y.  Downes,  18  Ves.  127 ;  Lady  Onrwtide  y,  Hut^Jiin- 
son,  13  Ves.  47.  52 ;   Willes  y.  Middleton,  1  Cox,  112. 

The  relation  must  be  wholly  at  an  end  before  any  gift  can  be  made: 
Morgan  y.  Minett,  sup, ;  Montesquieu  y.  Sandys,  18  Vee.  302,  312 ;  Oldham  y. 
Hands,  2  Vez.  259. 

The  distinction  taken  in  cases  where  the  solr  was  not  solr  hac  re  applies  to 
transactions  of  purchase,  not  of  gift:  Montesquieu  y.  Sandt/Sj  18  Vos.  313. 

Where  the  solr  of  the  Pit  in  a  creditor's  action  bought  iip  dobt«^  the  estate 
being  insolvent,  the  question  whether  he  was  trustee  of  any  profit,  being  one 
between  him  and  the  other  creditors,  could  not  be  raieod  by  the  chief  derk'fl 
certificate :  Be  Tillett,  Field  y.  Lydall,  32  Ch.  D.  639. 

A  distinction  has  been  taken  between  gifts  inter  vivos  from  client  to  solr, 
and  gifts  to  a  solr  under  the  client*8  wifl,  eyen  though  ilmwn  by  the  solr 
himself:  Hindson  y.  Wmtherill,  5  D.  M.  &  G.  301;  WaUc^r  v.  Smith,  29 
Beay.  394 ;  Baworthy.  Marriott,  1  My.  &  K.  643 ;  Paine  v.  ILtIL  IS  Y^s.  4io. 

See  also,  as  to  setting  aside  benefits  from  client  to  solr  pendiji°f  the  relation, 
Tomson  y.  Judge,  3  Drew.  306  (where  the  gift  being  of  realty  was  in  toims  a 
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mer  r.  Sntwr,  35  Bear.  549 ;    W'fodumrd  r,  ffumpatje,  3  Oiif, 

^    T  rh    o-v, .    Morgan  t.  J/i«^/,  6  Ch.  D.  63S  (whero  tbo 

lue  from  him  to  the  »o\t), 

.      _:.   ^  _  iiA  of  salo  and  purchaao,  tho  onti4  is,  iu  lijco 

tot  with  the  same  strictDees,  thrown  upon  the  »olr  of  prov- 

action  was  fair,  and  thiit  ho  hat*  given  the  cliont  all  that 

against  himself  that  Ke  would  have  ^tgix  iija:aiuflt  a  third 

I Y,  t/eyc<,  6  Ve«,  266,  and  ca«e^  collected ;  Fax  v.  Mackrrthy 

luqnenin  v-  Baseley^  2  L,  C.  Eq,  5f*7  ;  CocJthurn  v.  Bdward», 

oadTantac^  of  his  positton  (as,  ^x.  ^rr.,  hj  u^nj^  knowledjBro 

r^  aa  to  Eis  client  s  property  tir  the  vafne  of  it)  to  obtain 

'  '  '      tient:  TtfrrfU  v,  Uk.  of  London,  lu  H.  L,  C. 

Ca,  254,  271;  and  thih<  nilo  extends  to  his 

„->  ij^'ii  V,  349 ;  and  applies  although  the  eolr  is  noting 

.   V-    IVaii,  sujk;  and  ti8  between   tho  solr  and  tha 

ju'  iit  bankruptcy  of  the  client:  Laddt/"s  TruvUev*  Fe^rd^ 

iwn  advocate  purchased  nomjimlly  for  his  brother,  but 
house  property  belonging  to  two  ladies  for  whom  ho  waa 
id  concealed  from  them  that  he  was  buyinff  for  himself, 
njh  otherwise  bond  JUk^  oould  not  be  enforced :  McPher$on 
.254. 

of  the  juTi«<liction  of  the  Court,  in  ordering  to  be  given 
^t^ned  from  the  client  as  leasee,  eee  Ogilvie  v.  Jmffrfsov,  6 
in  settinp:  a^ide  a  purchaae  of  the  client's  equity  of  redemp- 
iiei,  10  W*  B.  68S ;  or  in  setting  tieide  a  bill  of  sale,  Sykei 
^.S.  859. 

i  to  a  Bolr  by  the  client,  eee  Edwards  t.  Meyrick,  2  Ha*  60  ; 
^hif,    I   Buss.  &  M.  539;  Trtvdyan  t,   Chart^r^   9  Beav* 

ing  re-sold,  muBt  account  for  any  profit.  In  taking  the 
U  bo  cre<lit4-4  with  purchase -money,  or  advances  paid, 
in  substantial  improvements  and  repairs,  with  interest  at 
rdine  to  circumstanoes,  and  debited  with  the  amount  ho  has 
a  ana  profits,  and  with  the  estimated  deteriorations  in  value 

annual  rests  being  directed:  see  Sidney  v.  Rnngrr,  12  8im, 
5  Yes*  615  ;  Rf  Hmjha,  6  Tee.  617  ;  Rt  BamdU  10  Ves,  401 ; 
hjfiv,  11  CI.  &  F.  714 ;  4  L.  J.  Ch.  209,  214 ;  and  as  to  rato 

lit  UmwQrtk,  2  Dr.  &  Sm.  a37 ;  Madeofl  v.  Joneii,  53  L.  J, 

rounds  of  public  policy,  a  voluntary  conveyance  by  client  to 
ideration  of  prof eemonal  servioee,  was  set  aside :  Bromi  t. 
.  &  S.  217  ;  33  Beav.  133. 

uty  of  a  solr  having  the  conduct  of  a  sale  to  get  the  highest 
le  cannotj  when  so  employed,  purchase  for  himself,  ai)  hia 
lict  with  his  interest :  Sidnet/  v.  Ratif/rr^  12  Sim.  118 ;  Growr 
,9.  428 ;  Bloyt'a  Trust,  1  Mac.  &  G.  488 ;  and  see  AtkitiB  v. 
Eq.  1  ;  Popham  v.  Ejeham,  10  Ir.  Ch.  440,  455. 
it  actually  employed  to  conduct  a  salo  under  a  decree,  or 
as  the  scili"  of  creditors,  who  mi^ht  themBelves  have  pur- 
re  appearance  of  a  solr" a  namo  m  tho  particulars  of  sale 
lify  lum  from  purchasing  for  himself:  Gued  v.   Smf/the^  5 

»lr  obtaina  leave  to  bid,  he  is  not  bound  to  disclose  facts 
ue,  but  if  he  professes  to  give  information  on  any  particular 
riew  to  guide  the  Court  and  obtain  its  appro^-al,  he  must  give 
I  information  he  can:  Coaks  v.  BoBwetl,  11  App.  Cas.  232, 

iducting  an  action  is  precluded  frompurchafdng  tbo  siibject- 

-tion  :  Simpson  v.  Lamb,  7  E.  &  B.  84 ;  26  L.  J.  Q.  B.  121  ; 

18  Ves.  120;  but  this  rule  will  not  invalidate  an  o^signmont 

ily  to  tho  employment  of  the  solr:  I}avi4  y,  Freeihif,  24  Q,  B» 

f  the  will  of  his  client,  is  allowed  to  charge  profit  costs  ia 
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thereby  given  a  beneficial  interest  which  he  loeas  by  attesting  the  will 
Re  PooUy,  40  Ch.  Dir.  1. 

An  agreement  by  an  attorney  with  a  certificated  conveyancer  to  alloi 
him  commission  on  business  introduced,  has  been  held  not  within  6  &  7  T 
c.  73,  8.  32,  nor  such  as  will  render  the  parties  liable  to  the  penalties  fa 
barratry  or  maintenance :  Scott  v.  Miller,  Job.  220. 


DSULT — LACHES — 8TATUTB  OF  LnHTATTOJrB. 

The  ordinary  relation  between  solr  and  client  being  that  of  agent  ajic 
principal,  a  solr  receiving  moneys  of  his  client  in  the  course  of  business,  can. 
in  general,  plead  the  Statute  of  Limitations  (21  Jac.  I.  c.  16,  a.  3) :  WaUon 
V.  Woodman,  L.  E.  20  Eq.  721.  731 ;  Re  Hindmarsh,  1  Br.  &  Sm.  129;  8 
W.  B.  203 ;  Dooby  v.  WaU<m,  39  CJh.  D.  178 ;  and  see  J?<f  Sharj)*,  Mummu. 
A—.  Co.  y.  8,,  (1892^  1  Ch.  G.  A.  154,  166 ;  but  not  so  where  the  moneys  bo 
received  are  bound  oy  a  particular  trust,  of  whidi  tKe  boIt  m  cctgnia&nt ;  see 
Burdick  v.  Oarrick,  5  Ch.  240 ;  Re  Bell,  Lake  v.  J?..  34  Ch.  1>.  462  ;  Power  v,  P., 
13  L.  B.  Ir.  281 ;  nor  where  the  solr  is  guilty  of  nuK^onduct,  reuiiering  hini 
liable  to  the  general  summary  jurisdiction  as  an  oHieer  of  the  Court. 
Re  Sharpe,  5  Dowl.  717  ;  Re  Fairthome,  3  D.  &  J.  a48 ;  15  L.  J.  Q.  B.  131.  j 

During  the  continuance  of  the  relation  of  solr  and  client,  di^lay  in  inipeacli*^ 
ing  the  transaction  is  not  so  material  as  in  other  coms  :  Oresk^  y.  Moudry,  % 
D.  &  J.  78;  IGifl.  450.  , 

But  after  the  relation  has  ceased  a  transaction  which  might  have  been 
impeached  may  be  made  valid  by  the  election  of  the  client  to  abide  by  it  i| 
Mitchtll  V.  Horn/ray,  8  Q.  B.  Div.  587 ;  but  see  Tyan  v.  Atacrp,  59  L.  T.  N.8L, 
367  ;  36  W.  B.  919 ;  61  L.  T.  N;S.  8 ;  37  W.  B.  339.  ^ 

And  the  solr  ''cannot  disenga^  himself  from  the  illation  of  solr  by 
cutting  a  clean  line  between  himself  and  the  client  at  the  exact  momeot  at  | 
which  ne  ceases  to  be  solr.  He  must  wind  up  properly  the  relationship  of  { 
solr  and  client : "  Madeod  v.  Jone$y  24  Ch.  Div.  289,  per  Bo  wen,  L.  J* 

See,  however,  on  the  question  of  laches  as  a  bar  to  relief  again^  the  solr,  | 
M,  Clanricarde  y.  Henning,  30  Beav.  175 ;  Lyddon  v.  Mim,  4  D»  &  J.  104 ;  I 
Pearson  v.  Benaon,  28  Beav.  598 ;  Salmon  v.  CutU,  4  I>.  &  8.  125 ;  Oldham  t.  < 
Hand,  2  Ves.  259.  I 


Section  IV. — Codbt's  Control  over  Solicitors, 

1.  Attachment  against  Solicitor  for  non-paymmt  of  Money  inirmf^\ 
to  him  for  Investment. 

Whereas  by  an  order  dated  &c.,  it  was  ordered  that  the  Deft,  A.  B*, , 
should,  within  four  days  after  service  of  that  order,  lodge  in  Court, 
as  directed  by  the  lodgment  scbedule  thereto,  £—  (intrusted  by  thft! 
Pit  to  the  Deft  as  his  solr,  to  invest  upon  mortgage,  and  which  l^oi 
Deft  had  failed  properly  so  to  invest),  together  with  interest  thereon^ 
at  the  rate  of  £4  p.  c.  per  ann.,  from  Ac.  Now,  upon  motion  &c.|  by 
counsel  for  the  Pit,  and  upon  hearing  counsel  for  the  Deft,  and  it 
appearing  to  the  satisfaction  of  the  Court  that  the  Deft  has  mad^ 
default  in  payment  of  the  said  £ —  and  interest ^  as  directed  by  the  saii 
order,  and  that  such  default  is  a  default  made  by  a  trustee,  or  persois 
acting  in  a  fiduciary  capacity,  and  ordered  to  pay  a  sum  in  his  possesH 
sion,  or  under  his  control,  within  the  meaning  of  the  Debtors  Ac^i 
1869,  Let  the  Pit  be  at  liberty  to  sue  out  a  writ  of  attachment  againsi 
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contecapt  in  not  having  paid  the  BfLid  £, —  and  interest 
luant  to  the  said  order. — Costs. — Bone  v.  iTin^,  Chittj, 
i88,  A.  141- 


t/  Court  sH  aside — SoUcitar  to  pat/  all  the  Costs, 

i  set  aside  attachment  against  alleged  iiurchaeer  and 
Erom  oustodj,  and  re&cind  and  cancel  his  conditional 
scharge  the  orders  against  him  ;  to  tax  the  costs  of  the 
all  parties  appearing  on  the  application,  and  all  the 
rehaser  incident  to  the  alleged  coatract,  and  any  pro- 
^  thereto,  or  consequent  thereon,  including  the  chargee 
cessary  to  secure  his  immediate  discharge  from  custody, 
id  coats,  charges,  and  expenses^  when  taxed,  to  be  paid 
-Liberty  to  apply,  —  ^roma^e  v,  DavteSj  V.-C.  8., 
L  1360  ;  S.  C,  4  Jur.  KS,  683. 


at/  Costs  occaMomd  hy  Fund  hamng  been  imptvperit/ 
paid  out  thrcntgh  his  Negkct, 

tion  of  A.  B,  &c.,  aad  upon  hearing  counsel  for  the 
Le  Beapomlents  (names),  Declare  that  the  estate  of 
is  primarily  liable  to  refund  to  the  Petr  the  amount 
the  funds  in  Court  to  the  credit  of  &c,,  improperly 
inder  the  said  order  dated  &c,;  And  declare  that  the 
F.  is  primarily  liable  to  pay  to  the  Petr  and  the 
*xt  costs,  hereinafter  directed  to  be  taxed,  except  so 
\  would  have  been  incurred  by  the  Petr  in  obtaining 
the  legacy  if  the  said  oi-der  dated  &c.  had  not  been 
ire  that  the  Kespondent  E.  F.  is  also  liable  to  make 
the  deficiency  between  the  amount  which,  but  for  the 
&c.,  would  have  been  stamliug  in  Court,  representiug 
'500,  and  accumulation  of  iuterest  thereon,  leas  the 
which  shall  be  received  from  the  estate  of  C.  D., 
Lhe  following  account  be  taken. — Usual  account  of 
jf  C-  B.  come  to  the  hands  of  G.  H,,  the  admor  &c. — 
ing  Master  to  tax,  as  between  solr  and  client,  the  costs 
Respondents  of  this  a] i plication,  and  in  such  taxation 
er  is  to  distinguish  so  much  of  the  costs  as  would  have 
f  the  Petr  in  obtaining  payment  of  the  said  legacy  and 
id  order  dated  &c.  had  not  been  made  ;  Direct  payment 
other  than  distinguished  costs  ;  Let  the  funds  in  Court 
*.— [Add  Payment  Schedule,  Forms  Nos.  44  and  70.] — 
«*/#,  Stirling,  J.,  8th  April,  1880,  A.   702;  *S'.  C,  41 
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4.  LiabiUty  of  Solicitor  to  make  Reparation  for  Improper  Proceedi 

on  behalf  of  Lunatic.  ^ 

"  Declare  that  all  the  proceedings  in  this  suit  after  the  appomtni 

of  a  receiver  were  unauthorized  and  improper^  and  that  all  the  p 

ceedings  after  the  finding  of  the  inquisition  in  lunacy ,  dated  &c,,  ir 

irregular  and  void." — Direction  to  carry  over  funds  in  Court  in  i 

cause  to  the  credit  of  ''In  the  matter  of  B.,  a  person  of  unsound  mine 

"And  Let  M.  and  P.  (^solicitors'  on  or  before  &c,,  lodge  in  Courti 

directed  in  the  schedule  hereto,  the  sums  paid  for  costs  to  themser 

and  to  the  Deft*s  solr,  and  to  the  aocountant^   alter  deducting  t 

costs  of  this  suit  up  to  the  appointment  of  the  receiver,  such  costs  to 

taxed,  and  the  amount  to  be  paid  by  the  said  ^L  and  P.  after  su 

deduction,  to  be  certified  by  the  Taxing  Master ;  And  the  Petr,  '. 

the  committee  of  &c.,  is  to  be  at  liberty  to  take  such  proceedings  as 

may  be  advised  for  obtaining  any  better  or  other  account  against  t 

Deft." — Solrs  to  pay  Petr's  costs  of  the  appeal  and  of  the  appHeati 

in  Court  below,  as  between  solr  and  client. — [Add  Lodgment  Schedu 

Form  No.  1.]— See^ea// v.  Smith,  L.  J.,  6  Dec.  1873,  A-  3105  ;  S,  i 

9  Oh.  85. 

For  order  for  repayment,  with  interest,  of  money  paid  out  of  Court 
parties  not  entitled,  and  making  the  sob*  by  whom  tiic  jicititicin  was  present 
primarily  hable  for  the  costs  and  expenses,  see  Be  Spenctr,  IS  W.  B.  240. 

5.  Solicitor  ordered  at  his  oum  Ea^pense  to  Stamp  Deefh  with  Stamp 

for  which  he  had  charged  his  Cltrnt. 
Lkt  the  said  J.,  on  or  before  &c.,  or  subsequently  within  four  da; 
after  service  of  this  order,  procure  the  indenture  of  mortgage,  dat* 
Ac,  and  made  between  &c.,  and  also  a  transfer  of  such  mortga^ 
indorsed  thereon  and  dated  &c.,  whereby  &c.,  to  be  duly  stamped  wi 
proper  stamps  at  his  own  expense,  and  within  the  time  aforesaid  d 
liver  over  such  deeds  so  stamped  to  the  said  B.;  Let  the  said  J,  pay 
the  said  B.  his  costs  of  and  incident  to  this  application,  to  be  taxed  1 
the  Taxing  Master.— fle  Jones,  M.  E.,  17  Feb.  1876,  A,  351.  ^ 


NOTES.  i 

JTJEISDICnON  OVEE  SOLICITOKS. 

The  summary  jurisdiction  over  solrs  as  officers  of  the  Supreme  Con 
extends  only  to  reUef  as  to  personal  misconduct  and  n^  j^lect  of  duty,  and  i 
respect  of  acts  done  in  the  character  of  a  solr:  Bt  IloUinffton,  22  W.  I 
106;  Re  Blanchard,  3  D.  F.  &  J.  181;  Chapman  v,  r.,  9  Eq,  276.  It 
a  disciplinary  power  to  prevent  breaches  of  duty,  quite  mdependently  of  ti 
legal  right  of  the  client :  Be  ff.  A,  Orey,  (1892)  2  Q.  B.  C,  A.  440,  444 :  J 
Freston,  U  Q,B.  Diy.  545  ;  Be  Dudley,  12  Q.  B.  Div,  44, 

This  jurisdiction  is  usually  exercised  by  motion  on  notice ;  see  Re  Jom, 
sup..  Form  6;  CJordery  on  Solrs,  144;  but  has  been  also  exercibed  upo 
petition :  Be  Justice,  16  W.  E.  821 ;  Be  Forsyth,  34  B«av.  140  j  2  D.  J.  &  £ 
509 ;  Be  Woodard,  17  W.  E.  1006 ;  or  at  the  hearing:  see  IkaUy,  Smith,  $uf 
Form  4. 

The  client  can  apply  against  the  London  agent  of  the  country  solr :  Ex} 
Edwards,  7  Q.  B.  Div.  155 ;  but  against  the  solr's  trustee  in  bankruptcy  o 
pers.  represve,   the  application  should  be  under  sect.  37  of  the  Solrs  Aci 
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r.  c.  7S) :  Bee  iZe  Bo^,  4  Dowl.  ^73 ;  Exp,  NichdU,  2  Dowl. 

3  of  the  jurisdictioii  is  discretionary :  seo  Be  U.  A.  Chey,  (1^^2) 
[5 ;  And,  except  lULder  special  circamstanoee,  the  Court  will  not 
T  where  the  client  has  elected  to  bring  an  action  and  failed  : 
±  SJiftmeu  %,  Co,  Y.  Laiviton,  W.  N.  (86)  76,  87  ;  but  the 
Lient  has  reoovered  judg:in«?nt  against  the  solr  doea  not  take 
sdiction  :  Jte  H,  A~  G^rty,  ^up, 

Ler  wiU  not  be  made  if  the  relation  of  solr  and  client  does  not 
the  parties  in  reference  to  the  transaction  which  is  the  subject 
fcion :  Exp.  VobeJdick,  12  Q,  B.  Div.  149;  c.  <y,,  where  money  is 
le  eolr  by  way  of  loan,  or  non-prof eedonaUy :  Mf'  Harvey,  27 
e  nryant,  50  L.  T.  N.S.  450;  lie  8<hwahlaerber,  1  Dowl.  182; 
DowL  533 ;  or  deeds  are  held  by  him  aa  trustee  or  by  way  of 
'4on  T.  Stitton,  5  Taunt.  364;  Ee  C bitty,  2  DowL  'ibb\  Re  tW- 
W.  545;  7  DowL  861  ;  Exp,  (Mddick,  mp. 
58  of  the  exercise  of  the  jurisdiction : — 

reeling  solrs  to  pay  over  money  received  by  or  on  behalf  of  a 
,  see  TyUe  v.  WM,  14  Bear.  14 ;  Be  Lawren^,  2  8.  &  G.  367  ; 

IVortham,  4  D,  &  8.  415;  Be  Becke,  18  Beav.  462;  Be  CulUn, 
av,  51 ;  ^i?  Justice^  ntp, ;  though  judgment  has  been  recoyered 
e  client:  Re  H.  A.  Grey,  9up, 

re  up,  and  pay  the  coats  of,  an  improper  deed  prepared  by 
:  Po«j  V.  DuUou,  H  Beay.  493. 

.king  them  liable  for  taking  an  insufficient  security  in  a  oais 
ufidential  agency  and  trust:  Craiff  y.  WaUon,  8  Beay.  427; 
U€m  V.  Lane,  25  L.  E.  Ir,  188. 
roceedings  by  which  funds  are  wrongfully  got  out  of  Court : 

y.  LUtrr,  5  Beay.  587. 

[nmittal,  and  ordering  pa5'ment  of  the  coats  of  ecandal^  in 
jr,  and  improper  use  of  oounsers  name :  Bishop  v.  Wiilta,  5 

83,  n. 

he  jurisdiction  in  req>ect  of  misfeasance  or  neglect,  see  Dixon 
I  D.  &  J.  508;  Be  Ward,  31  Benv.  1;  Exp.  Fmrchild,  23  W,  R, 
^*^  12  a  B.  N.S.  705;  Be  Dangar'a  Truals^Al  Ch.  D*  178. 
urisdiction  to  order  a  solr  to  pay  costs  personally,  see  YoL  I., 
r.  5,  11 ;  O.  LTV.  7;  and  that  from  sucli  an  order  an  appeal 
ave,  see  i?e  Bradford,  Id  Q,  B.  Dir.  635. 

it  to  compromise  a  suit  by  Pit's  and  Deft*s  solrs,  and  pay  Pit's 
summarily  enforced:  (Hliert  r.  Cwper^  15  Sim.  343  ;  8.  d,  U 

Lability  of  solrs  for  proceedings  taken  for  their  own  benefit 
not  hon^fidt,  see  Be  Williams,  12  Beav.  510,  510,  n. ;  Beail  y* 
85,  eup..  Form  4 ;  Himnwm  y.  Boet,  Re  Ward,  31  Beay.  1  ; 
1^  Ayrt^  By.  Co.,  18  W.  tt.  729 ;  19  W.  B.  361, 
don  of  the  Court  to  restrain  a  solr  who  has  acted  in  one  pro- 
cting  in  a  subsequent  proceeding  for  the  party  ojijKJsed  to  his 
s  not  confined  to  the  case  where  the  st^lr  has  discharged  him- 
ids  to  the  case  whore  he  has  been  dischargr^d  by  the  client ; 
e  true  test  to  be  applied  iw  whother  the  second  proceedinj^  so 
r  is  connected  with,  the  first,  that  the  sulr  mutit  bo  in  poases- 
ition  the  communication  of  which  would  projudit:e  his  client; 
u'fiifd  ColUtriea  Co.^  20  Ch.  Div.  733,  approving  IIutchiTis  v.  If, 
'f'/es  y.  Head  (8auBse  &  Scully,  335),  and  explaining  Chof- 
'(,  19  Ves.  261.  If  a  solr,  after  judgment,  acts  for 
bu  as  to  prejudioe  his  client  he  is  liable  m  damages ;  Barber 
J.  Q.  B.  297 ;  Laufrence  v,  Harrieon,  »Sty.  426, 
leli  in  a  position  calling  for  investigation  mav  dojirivc^  a  m:»lr 
'yfrr  V,  i''.,  3  Boav.  550;  Harvey  v.  Mounts  8  Beay.  439;  and 
W$tli\im8,  22  Beav,  452, 

Dade  to  pay  the  costs  occasioned  by  his  enforcing  by  attach- 
t  obtained  from  a  purchaser  by  misrepresentatian :  Bromatje  v. 
N.S.  683,  au/J.,  Form  2,  p.  941  ;  and  see  Re  Gregg,  9  Eq.  137. 
ght  not  to  be  made  a  party  to  an  action  merely  for  the  purpose 
ayery  :  BuntaU  V.  Beyfu$,  26  Ch,  Div.  35. 
3  I?  2 
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The  8olr  of  a  oo.  is  not  an  officer  within  the  BummEry  jtirisdictjoii  of  Hid 
Companies  Act,  1862,  s.  165 :  Re  G.  W.  Forest  of  Dam  Voai  Co,,  CarUsr%  Case^ 
31  Ch.  D.  496. 

As  to  practising  in  the  name  of  another  solr  as  his  agent,  see  HorkZ^  it* 
Bantock,  2  M.  &  K.  437  ;  Turner  v.  Ford,  1  M.  &  Cr.  1  ;  Ejy,  Fdty,  U  BeaT^. 
456. 

And  as  to  the  right  to  complain  by  petition  of  irregolar  conduct  of  bnmneflv 
in  the  offices,  see  Re  Matters^  Clerks^  1  Ph.  650. 

DEBTORS  ACT. 

Under  the  Debtors  Act,  1869  (32  &  33  V.  c.  62).  s.  4  (4),  a  solr  is  liable  to 
attachment  when  he  makes  default  in  payment  of  costs  when  ordered  to  paT 
ooets  for  misconduct  as  such,  or  in  payment  of  a  sum  of  luimey  when  ordered 
to  nay  the  same  in  his  character  of  officer  of  the  Court  making  the  order. 

For  cases  under  this  section  and  the  AmendiDg  Act  of  1878,  r.  $up. ^YoL  'L 
pp.  385,  386 ;  and  see  ife  if.  A.  Orey,  (1892)  2  Q.  B.  450. 

An  order  for  payment  of  a  sum  of  money  into  Court  as  security  lor  oost0  is 
not  within  the  section :  Bates  y.  B,,  14  P.  JDiy.  17. 

LIABILITT  OF  80LICIT0B  FOR  KEOUGENCE. 

Courts  of  Equity  haye  declined  to  hold  a  solr  re  spoBsible  for  loss  in  respect 
of  conduct  foimded  on  competent  adyice  which  has  been  Bubinittcd  to  tlie 
judgment  of  the  client :  Chapman  y.  C,  9  Eq.  2TG  ;  or  for  mere  n&gligencse : 
Frankland  y.  Lucas,  14  Sim.  586 ;  though  he  ma}'  not  be  allowed  to  reooTer 
any  part  of  his  bill  in  respect  of  a  suit  lost  by  crasaa  rteffligtntta :  Stok^  ▼. 
Trutnper,  2  K.  &  J.  232. 

Ana  where  by  mistake  and  negligence  of  the  ^olr  money  vras  paid  out  of 
Court  to  persons  not  entitled,  they  were  held  liaM**  to  re|Miy  it  with  interest, 
and  their  solr,  who  presented  the  petition  on  which  the  order  was  made, 
was  held  primarily  liable  for  the  costs  and  expenses,  to  be  jmid  within  one 
month  from  the  Taxing  Master's  certificate  :  Rr  SjfrtMer,  \H  \\\  R.  240;  and 
see  Re  Dangar's  TrusU,  41  Ch.  D.  178,  Form  3,  stw.  p.  941  ;  Shtfer  y.  S.,  58 
L.  T.  N.S.  149. 

In  the  more  recent  cases  the  jurisdiction  in  Equity  to  charge  a  solr  with 
loss  occasioned  by  negligence  was  distinctly  npudiat^Hl :  British  Mutual 
Invest,  Soc,  y.  Cohhold,  19  Eq.  627;  Mare  y.  Lewh,  I.  K.  4  Eq,  211);  though 
in  Chapman  y.  C,  9  Eq.  276,  it  was  stated  in  reference  to  negligence  by  a 
solr,  that  in  a  proper  case  the  Court  will  take  cognizance  of  till  well-grounded 
complaints  against  the  conduct  of  its  officers  m  the  nmnagenient  of  their 
clients'  business,  and  that  relief  will  be  giyen  without  leaving  the  client  to 
his  remedy  in  damages. 

And  see  Dixon  y.  Wilkinson,  4  D.  &  J.  508 ;  4  Drew.  622.  for  a  strong 
inclination  of  opinion  in  fay  our  of  the  jurisdiction  eyen  in  cases  of  mere 
neglect. 

Under  the  new  procedure  it  is  contemplatt^l  that  a  client  may  claim 
damages  for  injury  through  his  solr's  negligent;  see  H,  B*  C.  Appx.  A., 
Part  n..  Section  rv.,  par.  10. 

Solrs  cannot  be  made  liable  for  neglect  or  breaeh  of  duty  in  relying  on  the 
proyiaions  of  the  Ck)nyejrancing  Act,  1881  (44  &  4j  Y,  c.  41),  ^,66,  nor  for 
error  in  an  official  certificate  of  searches  under  tlie  Conveyancing  Act,  1882 
(45  &  46  V.  0.  39),  s.  2,  sub-ss.  8,  9, 10,  or  the  Yorkshire  Registry  Act  (47  & 
48  V.  0.  54),  s.  23. 

The  solr  of  a  mortgagee  by  not  inquiring  for  title  deeds  renders  himself 
liable  to  his  client  for  any  sum  which  the  client  on  selling  has  to  pay  by 
reason  of  an  equitable  incumbrance  :   Whiteman  y.  Iiaivkin9/4  C.  P.  D.  13.  ' 

And  the  Pit  s  solr  in  a  debenture  holder's  action,  noglectinfj:  to  pTocure  tlis 
investment  of  moneys  in  court,  was  held  liable^  on  suinninii?  at  the  instance 
of  the  receiver  in  the  action,  for  the  loss  of  iubre^t,  hut  entitled  to  set  of! 
a  gain  resulting  from  a  fall  in  the  price  of  coneoli* :  Batten  v.  WeJgwood  Coal 
Co,,  31  Ch.  D.  346 ;  but  see  McDougal  y.  Knight^  W.  N.  (H7)  G8. 

In  an  action  for  negligence,  the  Statute  of  Limitiitions  (21  Jac.  I.  c.  16. 
s.  3)  runs  (in  the  absence  of  fraud)  in  the  solr's  favour  from  the  date  of  tie 
negligence,  and  not  from  the  discovery  of  it :  Ilmfhes  v.  TnnBden,  55  L,  J. 
Oh.  481 ;  34  W.  R.  498;  and  cases  cited  Cordery,  122 :  but  see  Wood  v.  Jcrwrt, 
61  L.  T.  N.S.  551. 
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[ABILITY  OF  SOLICITOR  AS  TRUSTEE  OR  MORTGAGEE. 

lot  readily  be  affected  with  liability  as  constructive  trustees  in 
nsactions  professionally  conducted  by  them  which  amount  to  a 
list  by  their  client:  liarnea  v.  Addy,  9  Ch.  244;  lit  Jilunddl, 
?h.  D.  370  ;  or  in  respect  of  money  which  passes  through  their 
rs:  WiUiamsY.  IT'.,  17  Ch.  D.  437;  <jr.r.  as  showing  that  the 
xl  to  convert  a  solr  into  a  trustee  is  of  a  different  degree  from 

1  to  affect  the  conscience  of  a  person  who  is  alieady  in  the 
trustee. 

eiving  money  for  purposes  of  investment  is  not  thereby  ipso 
with  the  liabilities  of  a  trustee :  Mare  v.  Lewis,  I.  R.  4  Eq. 
;arly  not  where  he  is  employed  to  invest  in  particular  fccu- 
approved  by  the  client:  DoohyY.  Watson^  39  Ch.  D.  178;  but 
ler^ise  if  he  undertakes  to  find  a  good  mortgage :  S,  C\  ;  and 
t  V.  Lane^  25  L.  R.  Ir.  189;  or  has  been  constituted  a  general 
irposes  of  investment :  Smith  v.  Pococke^  1  Drew.  1 97  ;  Dooby  v. 
;  and  see  Re  Sharpe,  (1892)  1  Ch.  C.  A.  lo4,  1(36. 
)  solr,  receiving  his  client's  money  for  investment,  takes  the 
18  own  name,  he  becomes  a  trustee  for  his  client  to  the  extent  of 
Harpham  v.  Shachlocky  19  Ch.  Div.  207 ;  Re  Vernon,  Eiuens  tt  Co., 
\02  ;  and  the  client's  equitable  title  will  prevail  over  a  subse- 
ble  mortgage  by  the  solr :  Harpham  v.  Shacklock,  aiip,  ;  and  the 
t  be  postponed  on  the  ground  of  negligence,  because,  in  the 
ound  for  suspicion,  he  has  accepted  the  assurance  of  the  solr  as 
n  which  the  investment  has  been  effected  :  Re  Vernon,  Kivena  <fc 
d  see  Shropshire  Union,  &c.  Co,  v.  Rfg.y  L.  11.  7  H.  L.  490. 
-tgagee,  who  acts  as  solr  in  proceedings  relating  to  the  mortgage, 
If  in  a  redemption  action,  cannot,  as  against  the  mortgagor, 
3  costs,  charges  and  expenses  as  mortgagee  remuneration  for  his 
jervices,  but  onlv  disbursements  out  of  pocket :  Stone  v.  Lickarish, 
303  ;  Re  WaUis^Exp.  Lickorish,  25  Q.  B.  Div.  176  ;  Re  Roberts,  43 
clafer  v.  Cottam,  5  W.  R.  744  ;  3  Jur.  N.S.  630;  and  the  objection 
of  his  profit  costs  need  not  be  taken  at  the  hearing  of  a  redemp- 
)ut  may  be  taken  before  the  taxing  master :  Stone  v.  Lickorish, 
LOugh  the  mortgage  contained  a  clause  empowering  a  solr  and 
r  who  were  mortgagees  to  make  the  same  charges  as  if  they  had 
rtgagees,  costs  incurred  by  one  of  the  mortgagors  to  the  solr  in 
jnnected  with  the  mortgage,  and  a  fee  paid  to  the  auctioneer- 
T  his  valuation,  were  disallowed  :  Field  v.  Hopkins,  44  Ch.  Div. 
ibfe,  on  the  principle  that  a  mortgagee  cannot  clog  the  equity  of 
it  was  not  competent  for  the  solr  to  contract  with  the  mortgagor 
ments:  S.  C,  per  Kay,  J. ;  but  semble,  there  is  nothing  to  pre- 
ner  of  a  solr-mortgagee  from  receiving  his  share  of  the  profit 
foby,  Fisher  v.  />.,  W.  N.  (92)  144.  As  to  the  incapacity  of  a 
o  charge  profits,  v,  inf.,  Chap.  XLI.,  **  Trustees,"  pp.  997,  998. 
)  jui'isdiction  on  a  summons  in  an  admon  action  to  make  a  solr- 
mt  for  profit  costs  received  by  him  :  Re  Thorpe,  Vipojit  v.  Rad- 

2  Ch.  360. 


LIABILITY  OF  FIRM  OF  SOLICITORS. 

by  of  a  firm  for  misapplication  of  money  entrusted  to  them  in 
their  regular  business  as  solrs,  is  joint  and  several,  and  all  or 
embers  are  liable  by  action  to  make  good  loss  occasioned  by  their 
:  E,  Dundonald  v.  Masterman,  7  Eq.  504  ;  Plumer  v.  Gregory,  18 
Auhyn  V.  Smart,  3  Ch.  646 ;  and  see  Atkinson  v.  Mackreth,  2  Eq. 
I's  Case,  Sawyer  v.  Goodicin,  16  L.  T.  N.S.  614 ;  Eager  v.  Barnes, 
408  ;  Bfyth  v.  Fladyatc,  (1891)  1  Ch.  337,  352;  and  see  the  Part- 
1890  (53  &  54  V.  c.  39),  ss.  5,  13. 

of  the  fii-m,  thus  acting  for  trustees,  makes  an  improper  invest- 
trust  fund,  his  co- partners  are  fixed  with  notice  of  the  impro- 
^  V.  Fl^idgate,  sup.  .  . 

I  not  within  the  scope  of  the  business  of  solrs  to  keep  securities 
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for  their  clients,  it  will  require  dear  evidence  of  Buthority  to  rendei 
Bolr's  partners  liable  for  securities  deposited  ^ith  imd  misappTopriated 
him :  Cleather  v.  Twisden,  28  Ch.  Div.  340,  350. 

As  to  the  application  of  the  Statute  of  Limitations,  r.  «»;>.  pp.  940,  944 ;  i 
that  an  innocent  partner  may  be  depriyed  of  the  bene^t  of  the  statut<^ 
reason  of  representations  made  by  his  co-partner,  and  binding  on  him, 
Moore  y.  Knight,  (1891)  1  Ch.  647  ;  following  and  applying  Bhiiry,  Brum 
6  Ha.  642 ;  2  Ph.  264 ;  and,  aenible,  if  solrs  receiye  money  f or  inTestmeut,  bui 
not  inyest  it,  and  pay  interest  on  the  money  as  thouirh  invest^i,  and  cr< 
themselyes  therewith  in  their  books,  such  money  is^  ' '  conTert^d  to  the  us 
of  the  firm  within  the  Trustee  Act,  1888  (51  &  62  Y.  c.  59),  e.  8,  so  thftt  tl 
cannot  avail  themselyes  of  the  benefit  of  that  section  :  Moore  r.  Knight^  (18 
1  Ch.  at  p.  547. 

But  the  solr  who  has  improperly  inyested,  but  afterward.^  replaced, 
client's  money  is  entitled  to  tne  benefit  of  such  investments :  Sawyer 
Goodwin,  1  Ch.  Diy.  361. 

As  to  the  liability  of  a  retired  partner,  who  allowed  his  name  to  remaini 
the  record,  for  the  conduct  of  the  suit,  see  Re  Manhy,  3  Jur.  N,S.  259  ;  op 
the  receipt  of  money  misapplied  by  the  continuing  partner,  Chaift  y.  M 
lean,  1  Jur.  N.8.  76 ;  3  W.  R.  261 ;  Slack  y.  Parker,  54  L.  T*  N.S.  212 ;  M, 
V.  Fladgate,  (1891)  1  Ch.  337. 

PRiyiLEQE. 

A  sob  is  priyil^^  from  arrest  under  an  attachment  in,  and  on  his  way 
or  from.  Court  or  Judges'  Chambers  on  business  of  his  client :  A.  Q,r,  Lcat\ 
Sellers'  Co,,  7  Beay.  157 ;  Eyre  y.  Barrow,  6  W.  R,  767  ;  Ee  JtwrU,  33  Be 
569;  DoddY,  Holbrook,  11  Jur.  N.8.  969;  12  Jur.  N.B.  19- 

But  this  privilege  will  not  protect  him  from  the  conse^^uenctss  of  d 
obedience  to  a  pumtive  order  under  the  general  sxmimar^'  jurisdictiDD  of  1 
Court:  Be  Freston,  11  Q.  B.  Diy.  545;  Me  Dudley.  Exp,  Monrt.  12  Q.  B,  J) 
44 ;  even  though  a  receiving  order  has  been  made  against  him  imder  t 
Bankruptey  Act,  1883  (see  s.  9,  sub-s.  1) :  Be  Wro^f,  66  L,  J.  Ch.  737,  « 
VoL  I.,  p.  378. 
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Section  V. — Striking  off  the  Roll,  or  StrsPENDiNo.    1 

I 
1.  Order  to  strike  Solicitor  off  the  Roll  nt  his  am  Ef  quest,     ^ 

Upon  the  petition  of  E.  this  day  preferred  imto  this  Court,  it  w 
alleged  that,  in  Michaelmas  Term,  18 — ,  the  Viii  was  admitted  a  sc 
of  the  Supreme  Court  of  Judicature ;  That  tho  Petr  is  now  desirous 
having  his  name  struck  off  the  roll  of  solrs ;  It  was  therefore  prsye 
and  upon  reading  the  affidayit  of  the  Petr  filed  &c.  [J^durit  shou 
stale  that  there  is  no  proceeding  or  application  ngaimt  the  solr  in  t 
Court  as  such,  and  that  he  does  not  apprehend  that  any  will  he  mmh\. 
is  accordingly  ordered,  that  the  Petr  E.  be  struck  off  from  the  roUj 
solrs  of  the  Supreme  Court  of  Judicature. 

I 
2.  Order  Nisi  to  strike  Solicitor  off  the  Roll  for  Miseondnct,    \ 

And  it  appearing  that  the  Deft  H.  is  a  solr  of  the  Stiprem©  Coorli 
Judicature,  this  Court,  adyerting  to  the  answer  of  the  said  Deft,  ai 
the  evidence  read  at  the  hearing  of  these  actions,  and  to  the  fac 
therein  alleged  with  reference  to  the  professional  conduct  of  the  sa 
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\i  order  that  the  said  Deft  H.  be  struck  off  the  roll  of  solrs 
me  Court  unless  he  shall,  on  the  —  day  of  — ,  show  unto 
od  cause  to  the  contrary. —  Goodwin  v.  Gosnell,  V.-O.  K.  B., 
6,  A.  695  ;  2  Col.  457 ;  following  Dungey  v.  Angove,  L.  C, 
A.  548. 

1*1  to  strike  soh*  off  the  roll  for  writing  an  insulting  letter  to 
nding  to  interfere  with  the  admon  of  justice  in  a  matter  pend- 
1,  see  Re  Keane,  L.  C,  23  Dec.  1857,  A.  270. 
32  W.  R.  25,  Kay,  J.,  refused  to  grant  ad  order  ^lisl  ex  parte, 
.  that  the  proper  mode  of  appHcation  is  by  notice  of  motion. 

3.  Like  Order. 

the  matters  appearing  to  the  Court  in  the  evidence  in  this 
rdered  that  H.,  one  of  the  solrs  of  the  Supreme  Court  of 
)e  struck  off  the  roll  of  solrs  of  the  said  Court,  unless  he 
—  day  of  — ,  show  unto  this  Court  good  cause  to  the  con- 
mieatley  v.  Bastow,  L.  JJ.,  9  June,  1855,  B.  1011 ;  7  D. 
;  N,  V.  r.,  L.  JJ.,  6  Dec.  1855,  B.  158 ;  and  see  Thompson 
L.  JJ.,  28  July,  1856,  B.  1535.  And  for  further  order, 
in/. 


'der  Nisiy  on  paying  Full  Costs,  not  made  absolute. 

by  an  order,  dated  &c.  l_Recite  order] ;  And  whereas  counsel 
Deft  H.,  who  came  to  show  cause  against  the  said  order, 
ed  this  Court  for  the  discharge  thereof  &c.,  in  the  presence 
)on,  and  upon  hearing  &c. ;  And  the  said  Deft  H.,  by  his 
ertaking  to  pay  to  the  other  parties  to  these  suits  all  their 
s,  and  expenses  properly  incurred  in  the  suits,  preliminary 
se,  so  far  as  the  same  are  not  already  ordered  to  be  paid 
Deft,  and  also  the  costs  of  the  Incorporated  Law  Society  in 
3  said  order,  dated  &c.,  and  of  this  application,  it  is  ordered 
'..  do  pay  to  A.,  B.,  and  C,  and  the  said  official  solr,  the 
leir  said  costs,  charges,  and  expenses,  and  costs,  the  same 
fee,  and  this  Court  doth  not  think  fit  to  order  that  the  said 
itruck  off  the  roU  of  solrs  of  this  Court. — See  Goodwin  v. 
ay,  1846,  A.  1656 ;   2  Col.  462. 

lett,  18  Jan.  1787,  B.  134,  a  solr  was  struck  off  for  perjury,  on 
G.  on  behalf  of  the  solrs  of  the  Court,  lu  A.  G,y,  FT.,  M.  R., 
1.  426,  a  solr  was  struck  off  for  misconduct,  on  affidavits,  and 
rvice,  he  not  appearing. 

5.  Order  made  absolute, 

by  an  order  &c.  [^JRecite  order  nisi,  and  order  to  substitute 
fi*8  solr] ;  Now  upon  motion  &c.,  of  counsel  for  the  Pits, 
that  the  Deft  H.  hath  been  duly  served  with  the  said 
&c.,  as  by  affidavit  of  — ,  filed  &c.,  appears,  and  upon 
iaid  order  and  affidavit,  and  no  cause  having  this  day  been 
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L.  JJ    9  !  ^^^^  ^here  cause  c),^ 

Sir.""  -^^  ^  «rr «' "•^^^n': 


^  A-  be  suspend!;,  f  "^  ^  '"*^''  ^°'^^. 

^^.^ndicatu^e  Se^^S^  ^^^  "  "^  -b  of  the  S 

this  order-  A„-»  t      ^  "°°  °'  «x  ealfii.,»«.        ™ "»® Supreme 

their  coste'of  t.^'*  *^^  «""'*  A.  pay  to  ^^fr '"""*'''  ^"^  tie  d 

^-  ^-  ^«  loi.  rot:;,?'''^'  ^-  ^*«-Tit  f/s;;  fart  t; 

obtained;  AndSf      ^  *  '"^  ^thout  ttl  ^    "'  ^"^  "''«'^-  1 
n  '  ^^  •^an.  1885  P  on  ^®  '^gistrar 

S°««<y  ahould  take^4^J"«' 
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.9.  Sofkiior  to  answer  Matters  in  Affidavit. 

n  Ac,  bj  couxLBel  for  A.  B.,  and  upon  reading  an  affidavit 
if  aenrioe  of  notice  of  the  »aid  motion  on  the  registrar  of 
with  a  true  copy  of  the  affidavit  of  E.  F.,  Let  T,  8,,  a 
reme  Court  of  Judicature,  within  &c.,  answer  the  mattera 
he  8aid  afladavit  of  E.  F,— i?e  Sheppard,  M.  E.,  2  Nov. 


NOTES, 

FBOCBDtrB£< 

le  struck,  off  the  roll  on  his  own  applicatioa  and  a  proper 
that  there  is  no  complaint  against  hini  aa  eolr,  nor  dooa  he 
eee  Cordery,  34,  35 ;  Eirp.  Grtty,  9  Dowl.  330 ;  Re  Sturdy,  2 

Y,  c.  127*  s.  24,  anv  onlor  to  strike  off  a  8olr»  on  his  own 
c^nthe  aj^plication  oi  any  other  person,  tnuf^tt  before  the  same 
be  produced  to  the  regLstrar  ^A  solrs,  and  tho  registrar  i&  to 
*  of  such  order  in  connection  with  the  name  of  the  iolr  on 
to  strike  Buch  name  off  and  mark  the  order  as  having  been 

of  sroapension  from  practice,  as  distinguished  from  striking 
I  of  Common  Law  did  not  treat  the  Rcills'  ordor  of  ooiiree  as 
it  granted  an  order  nisi  only  in  the  first  instance:  as  to  thia 
k  M.  r.,  L,  B.  8  Ex.  62;  lit  A.  i?.,  21  W*  R,  111  (C.  P.);  ^« 
\  R.  298. 

le  necessity,  formerly,  of  admiaaion  or  restoration  aa  an  attor- 
to  admission,  restoration,  or  renewal  of  certificate  as  a  solr»  see 
Bear.  378, 

8  calling  upon  solrs  to  answer  matters  affecting  their  profea- 
er  can  only  be  made  by  counsel :  see  Cordery,  155, 

4r<«.]— Under  the  Jud.  Act,  1^73  (3G  &  37  V,  c,  66),  s.  87,  tho  dis- 
jen  solrs,  nttorneys,  and  proctors  is  abolished,  and  there  is  to  l>e 
n,  *•  Solrs  of  tho  Supreme  Court ; "  one  admission  by  the  Master 
rith  the  same  privileges  and  subject  to  the  same  obli^itions  as  if 
aot  pas>sed ;  and  the  same  jurisdiction  may  be  exorcised  by  the 
rt  (of  which  solrs  are  to  be  deemed  officers),  and  tho  lli^'h 
ice  and  the  Court  of  Appeal,  or  any  Division  or  Judge  thereof, 
f  the  Superior  Courts  of  Law  or  E<iuity  might,  previously  to 
>f  the  Act,  have  exercised  in  respect  of  any  solr  or  attorney 
ractiso  therein. 

,  A^  t.  1875  (38  &  39  Y,  c.  77),  s.  14,  the  Registrar  of  Attomoys 
md  is  to  l:>e  called  the  Rof^istrar  of  Solrs;  and  the  Lf/rd 
n^illand,  the  Mfister  of  the  Rolls,  the  Ijord  Chief  Justice  of  the 
lis,  and  the  Lord  Chief  Baron,  or  any  two  of  them,  might  from 
by  reflation,  adapt  any  enactments  relating  to  attorneys,  and 
,  certificate,  or  form  required  under  those  enactments,  to  the 
iprenne  Court,  under  sect,  87  of  the  Act  of  1873. 
clause,  rules  and  regulations  as  to  the  examination  and  adinis- 
&  intending  to  become  solrs  of  the  Supreme  Court,  the  takiug 
ral  of  their  certificates,  the  re-admission  of  eoLrs,  and  custody 
,  were  issued  in  Novemhor  1875,   see  W.  N.   (75)   Part  ll., 


f.  1889.1— Now  by  the  Solicitors  Act,  1888  (51  &  52  V.  0.65J,  s.  12, 
ide  for  the  appointment  of  a  committee  of  members  of  the  <  'ouncil 
rated  Law  Society,  for  the  purpose  of  hearing  q.jij  application 
Lr  oft  the  toU  of  solrs,  or  an  application  to  require  a  solr  to 
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answer  allegationfl  contained  in  anaffidayit;  and  by  sect.  13.  an  applimtio 
to  strike  the  name  of  a  solr  off  the  roll  (whether  at  the  instance  uf  the  ^^1 
himself  or  of  any  other  person),  or  an  application  to  require  a  solr  to  an^we 
allegations  contained  in  an  affidavit,  is  to  be  made  to  and  heard  by  Ih 
committee  in  accordance  with  the  rules  made  under  the  Act.  After  hp^rin^ 
the  case  the  committee  are  to  embody  their  finding  in  the  form  of  a  report  ti 
the  High  Court  of  Justice,  or  (where  the  application  is  at  the  iostauce  of  iJn 
solr  himself)  to  the  Master  of  the  Bolls.  If  the  committee  are  of  opimoi 
that  there  is  no  primd  facie  case  of  misconduct  against  the  9olr,  the  mdet} 
need  not  take  any  further  proceedings,  but  if  the  committee  are  of  opitioi 
that  there  is  a  primd  facie  case,  it  becomes  the  duty  of  the  society  to  bim| 
the  report  before  the  Court ;  the  report  is  to  have  the  same  effect  afi  thai  of  £ 
master,  and  any  order  may  be  made  thereon.  It  is  provided  that  any  peRon 
who  but  for  the  Act  would  have  been  entitled  to  apply  to  the  Court  to  strike 
a  solr  off  the  roll,  or  to  require  him  to  answer  allegations  in  an  affidavit,  sbaLI 
be  entitled  so  to  apply,  although  the  committee  is  of  opinio  a  that  there  in  no 
primd  facie  case,  and  shall  be  entitled  to  be  heard  if  the  eoeiety  bring>!  the 
report  before  the  Court.  In  a  case  in  which  the  report  is  in  favour  of  the 
solr,  the  Court  has  jurisdiction  to  order  the  person  making  the  charges  of 


professional  misoonduct  to  pay  the  solr*s  costs,  although  the  report  is  on^ 
C.  A.  759. 


filed,  and  not  otherwise  brought  before  the  Court :  Be  LiJletf,  (1892)  1  Q.  S. 


By  sect.  14,  the  committee  may  administer  and  take  oatliB  and  affinuatioDi 
for  the  purpose  of  an  inquiry  on  any  application  made  to  thein  under  tlio 
Act. 

Bules  imder  this  Act  were  made  on  the  31st  January,  1889  :  see  W.  N.  (89| 
Part  II.,  p.  87.  They  prescribe  the  mode  of  applying  to  the  committee  um 
make  regulations  as  to  the  hearing,  and  as  to  tne  documents  to  be  fami^Ked. 
Either  party  may  appear  in  person  or  by  his  counsel  or  solr,  and  the  repoit 
of  the  committee  is  to  be  filed  in  the  Central  Office,  and  the  registrar,  if  the 
report  is  set  down  for  consideration  by  the  High  Court,  is  to  give  notice  of 
the  day  of  hearing  to  both  parties. 

If  the  application  is  by  a  solr  to  strike  himself  off  the  roll,  he  niaj  hft 
required  by  the  committee  to  advertise  or  otherwise  to  give  public  notice  of 
the  day  of  nearing  of  the  application ;  and  in  such  a  case  the  report  is  to  be 
made  to  the  Master  of  the  Eolls,  and  to  be  filed  as  he  shall  direct. 

Provision  is  also  made  for  making  an  entry  on  the  roll  of  any  adverse 
order  of  the  Court  on  the  committee's  report. 

Under  this  Act  and  rules  the  right  to  apply  to  the  committee  in  respect  of 
a  solr*s  misconduct  is  notconfin^  to  chents  or  persons  injured;  andTi^lim 
the  solr  has  been  adjudicated  bankrupt,  the  notes  of  his  public  examiniitiin 
in  bankruptcy,  signed  by  him,  may  be  used  in  evidence  af^ins^t  him  under 
the  Bankruptcy  Act,  1883,  s.  17  (8) :  ^  ^  Solicitor,  25  Q.  B,  Div.  17. 

JUBISDICriON,  WHEN  AND  HOW  EXBBCISED. 

Solrs  will  be  struck  off  the  roll  in  cases  of  gross  misconduct,  e.g, : — 
Fraudulently  abusing  the  confidence  of  the  client :  BeMttrttn,  6  Beav.  337 1 
Be  J.  a  M,  and  J.  M„  24  W.  B.  Ill ; 

—  obtaining  the  client's  money  for  the  alleged  purpose  of  dischargLog  lega 

liabilities  which  did  not  exist:  Be  H,,  31  L.  T.  N.S.  730 ; 

—  breach  of  trust  and  misrepresentation  :  Thomdike  v.  IJunt^  5  Jur.  KJS 

879; 

—  getting  a  false  affidavit  sworn,  and,  without  authority,  inetnictin| 

counsel  to  consent  to  payment  of  money  out  of  Court :  Wheatlty  v 
Bastow,  7  D.  M.  &  G.  261,  558 ; 

—  selling  out  and  misapplying  trust  funds :  Be  Chandler,  22  Beav*  253. 
See  also  Be  Qregg,  9  Eq.  137 ;  Meux  v.  Lloyd,  2  C.  B.  N.S.  409 ;  Bt  StewaH 

L.  E.  2  P.  C.  88  ;  and  cases  in  18  Sol.  Jour.  65,  66,  244,  492. 

Eepayment,  pending  a  rule  to  strike  off  the  roll,  of  money  fraudulentl: 
obtained  is  no  purgation  of  the  offence :  Be  H.,  sup. 

Notwithstanding  that  an  order  for  payment  of  money  due  to  a  client  con- 
tains also  a  direction  to  strike  the  solr  off  the  roll,  the  order  epoaks  from  tin 
time  it  is  made,  and  it  is  no  answer  to  an  application  for  an  attachiiient  io) 
non-payment  that  he  is  no  longer  a  solr :  Be  Strong,  32  CQi>  Biy*  342. 
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ick  o£P,  it  is  a  condition  precedent  to  being  restored  that  the 
made  full  restitution,  or  made  the  best  efforts  in  his  power 
isfiod  the  Court  of  his  unimpeachable  conduct  in  the  mean- 
L.  E.  4  C.  P.  350 ;  Exp,  Fyke,  6  B.  &  Sm.  703. 
s  power  to  restore  to  the  roll  a  solr  who  has  been  struck  off 
nee  of  his  conviction  on  a  criminal  charge,  though  the  con- 
but  the  power  will  only  be  exercised  under  very  special 
Re  Brandreth,  39  W.  E.  687 ;  60  L.  J.  Q.  B.  501 ;  64  L.  T.  N.S. 
I  86. 

\  upon  which,  under  palliating  circumstances,  an  order  to 
dIIs  was  not  enforced,  see  Goodwin  v.  Gosndl,  2  Coll.  457, 
947. 

-isdiction  of  the  Court  of  Appeal  to  entertain  an  application 
)ff  the  roll,  though  not  brought  before  them  by  way  of  ap- 
tehetid,  28  Ch.  Div.  614. 

had  not  taken  out  his  certificate  for  several  years,  and  did 
ic^  of  an  application  to  strike  him  off  the  roll  for  miscon- 
«  to  a  mortgage  transaction,  the  Court,  under  special  cir- 

not  strike  him  off  or  suspend  him,  but  made  an   order 

from  applpng  to  renew  his  certificate  without  the  leave  of 

,  Form  No.  8,  p.  948. 

nces  the  solr  has  been  suspended  from  practice  for  a  longer 

i,  and  not  actually  struck  off:  see  Erskiiie  v.  Adeane,  sup., 

months) ;  Re  Hill,  L.  E.  3  Q.  B.  543  (for  one  year) ;  Be  Blake, 

or  two  years) ;  Be  A  Solicitor,  63  L.  T.  N.S.  350. 

r  by  attending  in  a  single  case  on  the  taxation  of  a  bill  of 

act  or  practise  in  London"  within  sect.  59  of  the  Stamp  Act, 

c.  97.     (See  now  Stamp  Act,  1891,  54  &  55  Y.  c.  39,  s.  43.) 

raon.l — By  the  Solrs  Act,  1843,  s.  32,  a  solr  who  permits  his 
n  any  action  upon  the  account  or  for  the  profit  of  an  unquali- 
,  upon  complaint  ma<le,  bo  struck  off  the  roll,  and  '*  for  ever 
3m  practising"  as  a  solr,  and  the  unqualified  person  may  be 
son  for  any  term  not  exceeding  one  year.  Under  this  section, 
de  striking  the  solr  oft'  the  roll,  the  Court  has  no  power  after- 
;e  him :  Be  Lamb,  23  Q.  B.  Div.  477  ;  but  such  an  order  is  not 
linal  cause  or  matter"  within  sect.  47  of  the  Jud.  Act,  1873, 
Appeal  can  entertain  an  appeal  from  it  {Be  Eede,  25  Q.  B.  Div. 
other  order  striking  a  solr  off  the  roll,  or  suspending  him  : 
I  Q.  B.  Div.  148.  But  on  such  appeals  the  Court  of  Appeal 
ire  with  the  discretion  of  the  Court  below  :  S,  (7. 
penalties  incurred  by  unqualified  persons  acting  as  solrs,  see 
q. ;  Be  A  Solicitor,  63  L.  T.  N.S.  350. 

r  of  sect.  2  of  the  Act  is  not  controlled  by  s.  32,  and  an  un- 
who  acts  as  solr  commits  an  offence  under  sect.  2,  although 
name  and  with  the  consent  of  a  duly  qualified  solr:  Aber- 
,n.  In  re  Hunt,  8  Q.  B.  D.  187 ;  and  see  Be  Simmom,  15 

)loyed  by  a  solr  as  a  process-server  who  settles  affidavits  of 
nployment  relating  to  service  of  process,  docs  not  by  so  doing 
ithin  6  &  7  V.  c.  73,  8.  2,  so  as  to  be  liable  to  attachment 
:  Court  under  23  &  24  V.  c.  127,  s.  26 ;  Be  Louis,  Exp.  In- 
Soc.,  (1891)  1  Q.  B.  649. 

d  person  who  pretends  to  be  a  solr,  and  so  obtains  possession 
cuments,  may  be  ordered  to  deliver  up  the  same,  and  punished 
i  he  disobeys:  Be  Hulm  and  Lewis,  (1892)  2  Q.  B.  261. 

rt{/icat€,}—Bj  23  &  24  V.  c.  127,  s,  23,  in  case  of  neglect  for  a 
certificate,  a  Judge's  order  was  necessary ;  and  now  by  the 
,  8.  16,  if  a  solr  who  has  obtained  the  registrar's  certificate 
Ive  months  to  renew  his  certificate,  and  subsequently  applies 
it  shall  be  in  the  discretion  of  the  registrar  to  grant  or  refuse 
,  subject  to  an  appeal  to  the  Master  of  the  Eolls,  who  may 
sion  of  the  registrar  or  direct  him  to  issue  the  certificate  on 
conditions  as  he  may  tbi^lg  fit.    Notice  of  the  intention  to 
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make  the  ajyplication  must  be  given  to  the  registrar  at  least  six  weeks  befo 
the  application  is  actually  made,  unless  such  notice  is  dispensed  with  bj  tJ 
registrar  or  the  Master  of  the  Bolls. 

The  certificate  has  been  renewed  without  compelling  the  applicant  to  m 
dergo  examination:  Re  Elton,  16  W.  E.  323  (after  a  retirement  for  elev< 
years  from  ill-health) ;  lie  Sewtll,  32  Beay.  475  (after  ceasing  to  take  out 
certificate  for  ten  years,  with  the  intention  of  bemg  called  to  the  bar). 

But  after  ceasing  to  practise  for  eighteen  years,  examination  w&a  requires 
ExD.  Leith,  7  W.  E.  679. 

Proceedings  by  a  solr  who  has  n^lected  to  renew  his  certificate  will  m 
be  set  aside  as  irregular,  but  he  cannot  reooyer  costs  in  resp<  ct  of  then 
Sparling  v.  BrertUm,  2  Eq.  64 ;  and  see  Be  ./bnet,  9  Eq.  63 ;  Re  Hope,  7  C] 
766 ;  Broum  v.  ToUey,  31  L.  T.  N.8.  486. 
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CHAPTER  XM. 

TRUSTEES. 

Section  I. — Breach  of  Trust  gbnbrally. 

1.  Inquiry  as  to  Money  received  by  Trmtees  of  whom  one  toM  an 

Infant. 

TTfoh  the  appeal  of  the  Pit  from  bo  much  of  the  order  dated  &o.,  this 
day  made  unto  this  Court,  and  upon  hearing  counsel  for  the  appellant 
and  the  Deft  A.  B. ;  Xjet  the  said  order  dated  &c.,  be  varied,  and  instead 
of  the  account  thereby  directed,  Let  the  following  account  and  inquiry 
be  taken  and  made  :  (1)  An  account  &c. ;  (2)  An  inquiry  whether  all  or 
what  part  or  parts  of  the  moneys  mentioned  in  the  indenture  of  settle- 
ment dated  &c.,  represent  property  comprised  in  the  articles  of 
&c.y  have  or  has  come  to  the  hands  or  into  the  possession  or  under 
the  disposition  or  control  of  the  Deft  A.  B.,  and  what  have  been  his 
dealings  and  transactions  in  respect  of  the  same,  and  of  what  the  pro- 
perty subject  to  the  trusts  of  the  indenture  of  settlement  now  consists, 
and  what  were  the  dates  of  and  circumstances  attending  such  receipts, 
dealings  and  transactions ;  And  Let  the  Deft  C.  D.  be  at  liberty  to 
attend  the  inquiry. — R$  Oames,  O.  t.  Applin^  0.  A.,  25  Nov.  1885, 
A  4030 ;  31  Ch.  Div.  148. 

2.  Inquiry  as  to  Dealings  with  Trust  Funds, 

hs  inquiry  what  trust  funds,  under  (funds  subject  to)  the  trusts  of 
the  said  indenture  of  &c.,  were  possessed  by  or  transferred  into  the 
names  of  A.  &c.  and  the  Defts  S.  &c.,  and  what  hath  become  of  such 
trust  funds,  and  whether  any,  and,  if  any,  what,  transfer  or  transfers 
was  or  were  at  any  time,  and  when,  and  by  what  means,  made  thereof, 
or  of  any  and  what  part  thereof,  into  the  names  of  the  Defts  S.  &c.,  or 
of  any  other  and  what  persons,  and  under  what  circumstances,  and 
whether  any,  and,  if  any,  what,  change  of  the  securities  wherein  such 
trust  funds,  or  any  and  what  part  thereof,  were  originally  invested 
e?er,  and  when,  and  under  what  circumstances  took  place,  and  what 
hath  become  of  such  trust  funds. — Lester  v.  Archdall,  Y.-C.  K/  B., 
3  June,  1847,  B.  1738. 
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3.  Iftquiries  as  to  Deceased  Trustee^s  Balance^  and  as  to  the  Trusi 
Estate^  and  Dealings  therewithj  and  with  the  Income  tkermf^  atm 
as  to  the  Purchase  of  Land. 

JjET  the  following  &c. :  1.  An  inquiry  whether  anv  and  what  balance 
was  at  the  death  of  D.  due  from  him  to  the  estate  of  the  testatar  H  . 
or  to  the  fimds  comprised  in  the  indenture  of  settlement  dated  &c.;  and 
whether  any  and  what  moneys  have  been  received  in  re&pect  of  such 
balance  (if  any),  and  when  and  by  whom,  and  under  what  eirrum- 
stances ;  and  how  such  moneys  ought  to  be  applied^  and  wLethef  any 
and  what  further  proceedings  can  or  ought  to  be  taken  for  the  recx>Tezy 
of  such  balance  (if  any),  or  any  part  thereof. 

2.  An  inquiry  of  what  particulars  the  property  ooinpTlsed  in  the 
schedule  to  the  said  indenture  of  settlement  consiBted  at  the  date  of  th^ 
said  indenture,  and  whether  any  and  what  parts  of  aueh  property,  or 
any  other  property  for  the  time  being  subject  to  the  trusts  of  the  said 
indenture,  have  since  that  date  been  sold,  exchanj^^ed,  disposed  of,  at 
parted  with,  and  when,  and  by  whom,  and  imder  what  circumetanceSi 
and  by  whom  the  proceeds  respectively  were  received,  and  whether* 
any  and  what  other  property  has  been  from  time  to  time  purchased  o^ 
acquired  in  substitution  for,  or  in  addition  to  the  property  for  the  tim€^ 
being  subject  to  the  trusts  of  the  said  indenturcj  and  when  and  hf 
whom,  and  under  what  circxmistances,  and  what  aro  the  particnlara  of 
the  property  now  subject  to  the  trusts  of  the  said  indenture  of  settle* 
ment. 

8.  An  inquiry  whether  any  and  what  parts  of  the  property  for  the' 
time  being  subject  to  the  trusts  of  the  said  indenture  have  been  lost  ori 
misappropriated,  and  when  and  by  whom,  and  under  what  circum- 
stances, and  whether  any  and  what  parts  of  the  property  eo  lost  or^ 
misappropriated  have  been  recovered  or  made  g^ood,  and  when  and  hf 
whom,  and  under  what  circumstances,  and  how  the  property  so  reco-- 
vered  ought  to  be  applied.  * 

4.  Ah  inquiry  whether  any  and  what  moneys  for  the  time  beiag^ 
subj.ect  to  the  trusts  of  the  said  indenture  of  settlement  have  been 
invested  in  the  purchase  of  land,  and  what  were  the  particulars  of  such ! 
investments,  and  who  has  been  in  the  receipt  of  the  rents  and  proBts  of 
such  land  since  the  purchase  thereof. 

5.  An  account  of  the  moneys  received  by  the  Deft  B.  &c.,  and  B. 
deceased,  or  either  of  them,  in  respect  of  the  interi?st,  dividends,  and 
income  of  the  property  for  the  time  being  comprised  in  or  subject  to 
the  trusts  of  the  said  indenture  of  settlement,  or  in  respect  of  the  sale 
or  disposal  of  any  parts  thereof  which  have  been  sold  or  disposed  of, 
and  in  respect  of  the  rents  and  profits  of  any  lands  which  may  have 
been  purchased  with  the  moneys  subject  to  the  trusts  of  the  said  in-  { 
denture.— Z>ona/c/«on  v.  Z).,  V.-C.  B.,  18  Feb.  1871,  A.  553. 
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i.  Umnveded  Trust  Money — Account  of  Dividends  not  received  with 
Interest  thereon — Half- Yearly  Bents, 

XTfok  motion  for  judgment  &o.,  by  the  Pit,  and  upon  hearing  &o., 
for  the  Deft,  Declare  the  Deft  is  chargeable  with  the  diyidends  amount- 
ing together  to  £ — ,  which  became  payable  in  respect  of  the  railway 
Btocks  &c.,  in  the  statement  of  claim  mentioned,  and  which  might  have 
been  received  by  her  during  the  period  in  the  statement  of  claim  men- 
tioned, together  with  compound  interest  on  the  amount  of  such  divi- 
dends, at  the  rate  of  £3  p.  c.  per  ann.  from  the  respective  dates  when 
Boch  dividends  became  payable,  with  half-yearly  rests. — ^Take  account 
of  amount  due  by  Deft  to  Pit  having  regard  to  above  declaration. — 
Direction  for  payment  of  amount  to  be  certified. — Oilroy  y.  Stephen, 
Fiy,  J.,  7th  June,  1882,  A.  1252 ;  S.  C,  51  L.  J.  Ch.  834. 

5.  Inqmries  as  to  adopting  Accounts  on  behalf  of  In/ants — Title 
Deeds — Account  of  Trust  Funds. 

1.  Let  an  inquiry  be  made  whether  it  will  be  fit  and  proper  and  for 
the  benefit  of  the  Pits,  the  infants,  that  accounts  should  be  taken  of 
the  funds  and  property  subject  to  the  trusts  of  the  indenture  of  settle- 
ment in  the  Pits'  (bill)  mentioned,  dated,  &c.,  and  of  the  dealings  of 
the  trustees  therewith,  or  whether  the  account  thereof  set  forth  in  the 
answer  of  the  Deft  W.  should  be  adopted ;  2.  And  if  it  should  appear 
to  be  for  the  benefit  of  the  infant  Pits  that  such  accounts  should  be 
taken,  then  Let  an  account  be  taken  of  the  funds  and  property  subject 
to  the  trusts  of  the  said  indenture  of  settiement,  and  of  the  dealing  of 
the  trustees  therewith ;  And  Let  the  following  &c.,  viz. :  3.  An  inquiry 
whether  it  will  be  fit  and  proper  and  for  the  benefit  of  the  Pits  that 
the  Older  of  the  —  day  of  — ,  whereby  the  Deft  W.  was  ordered  to 
transfer  and  pay  into  Court  certain  funds  and  moneys  in  his  hands 
belonging  to  the  trust  estate,  should  be  further,  and  to  what  extent, 
prosecuted  as  to  so  much  of  such  funds  and  moneys  as  the  said  Deft 
has  not  yet  transferred  and  paid  into  Court  in  pursuance  of  the  said 
order;  4.  An  inquiry  whether  anything  and  what  is  due  from  the  Deft 
W.  in  respect  of  the  trust  funds  received  by  him,  or  by  any  other  &c. ; 

5.  An  inquiry  whether  any  and  what  parts  of  the  trust  fimds  are  out- 
standing on  any  and  what  security,  and  whether  any  and  what  pro- 
ceedings should  be  taken  for  getting  in  and  realising  the  same. — 
Biiections  to  appoint  new  trustees  and  for  paying  costs. —  Winkworth 
V.  Jr.,  M.  R,  2  May,  1857,  B.  1021. 

6.  Accounts  and  Inquiries  as  to  Trust  Propeiiy,  Bents,  and  Interest 

— Surrender  of  Copyholds — Customary  Seir — Sale  of  Stock  and 
Effects — Possession  of  Title  Deeds — Duty  payable. 

I>BCLASATiOH  that  Plts  bocamc  entitled  beneficially  on  the  insolvency 
(rf  their  father  to  the  trust  property,  and  to  receive  the  income ;  And 
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Let  the  folio  wing  &c.,  **  1 .  An  account  of  the  truBt  fiinds  possesoed  ar 
received  by  tho  Defts  as  trustees  of  the  said  indenture  of  settlemei 
dated  &c.  or  any  of  them,  or  by  any  other  person  &c. ;  2,  An  accouj 
of  the  rents,  dividends,  interest,  or  annual  profits  receiTed  by  the  sa: 
Befts,  or  any  of  them,  or  by  any  other  person  &c.  sine©  the  said  —  dz 
of  —  in  respect  of  the  said  trust  estates  and  funds  &c.,  comprised  i 
the  said  indenture  of  settlement;  3.  An  inquiry  what  real  and  pe: 
aonal  estates  were  comprised  in  the  trusts  of  the  said  indenture  < 
settlement ;  4.  An  inquiry  under  what  circumstanee^  the  £—  Cob 
part  of  the  £ —  Cona  stated  by  the  answer  of  the  Defts  S,  and  I 
to  have  been  sold  out  by  them  on  &c.,  were  so  sold  out,  and  how  ao 
in  what  manner  or  to  what  purpose  the  proceeds  of  such  sale  wei 
apphed,  and  whether,  having  regard  to  the  trusts  of  the  aforesai 
indenture  of  settlement,  such  s^e  of  stock  and  tbr^  application  of  th 
proceeds  of  such  sale  was  fit  and  proper  and  for  the  benefit  of  the  Pitt 
5.  An  inquiry  whether  any  and  what  surrender  wiia  ever  made,  and  j 
so  when,  of  the  copyhold  hereditaments  holden  of  the  manor  of  —  &6 
in  conformity  with  the  covenant  for  that  purpose  contained  in  the  sai 
indenture  of  settlement,  and  who  at  the  decease  of  M,,  the  wife  of  1/1 
{insolvent) f  was  her  heir  according  to  the  custom  of  the  said  manor,  an 
who  is  now  such  customary  heir;  6.  An  inquiry  of  wliat  the  househol 
goods  &c.  mentioned  and  comprised  in  the  said  indenture  of  settlemei] 
consisted,  and  what  has  become  thereof,  and  if  the  i^ame  or  any  of  thee 
have  been  sold,  by  whom  and  when  and  under  what  circumstances,  am 
for  what  aum  or  auma  of  money,  and  to  or  by  whom  such  money  wa 
paid  or  received  ^  7.  An  inquiry  who  is  or  are  in  the  possession  of  th 
title  deeds  of  the  trust  estate,  and  in  what  right  or  alleged  right,  a 
under  what  circumstances  the  holder  or  holders  of  the  title-deed 
obtained  possession  of  and  now  claim  to  hold  the  same,  and  whethe 
auy  and  what  proceedings  should  be  taken  by  and  against  any  pereoi 
or  persona,  and  whom,  for  the  purpose  of  recovering  possession  ol  sucl 
title-deeds  on  behalf  of  the  Pit ;  8.  An  inquiry  whether  any  and  wliicl 
of  the  trust  funds  and  premises  comprised  in  the  aforesaid  indeutun 
of  settlement  is  or  ore  subject  to,  or  charged  or  chargtmble  with,  th< 
payment  of  any  and  what  legacy  or  succession  ditty/' — Direction  ti 
transfer  stock  into  Ctiurt. — [Add  Lodgment  and  Payment  Schedul* 
directing  lodgment  of  stock  in  Court  and  sale  to  pay  duty.]^ — Sei 
iresiallr.  Sparrowell,  M.  B.,  11  June,  1860,  B.  1308. 

i 

7.  Accouuf  and  Ltquity  as  to  the  Funds  under  Two  SetiiementSy  in 
Action  ty  Trmtee/or  his  Discharge.  1 

Let  the  following  &c, — L  An  account  of  the  trust  funds  and  piU 
perty  come  to  the  haiids  of  the  Pit  as  trustee  under  oaeh  of  the  indea 
tures  of  settlement,  dated  respectively  &c.,  in  the  pleadings  mentioned 
either  solely  or  jointly  with  liis  co-trustee,  or  co- trustees,  under  tin 
said  indentures  respectively;  2.  An  inquiry  whether  the  said  trui 
funds  and  property  are  now  iu  the  possession  of  the  trustees  rcapco 
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trrelj,  and  whether  in  the  same  state  of  myestment  as  at  the  time 
when  snch  trust  funds  and  property  came  into  the  hands  of  the  said 
trasteoB,  or  in  any  other  and  what  state  of  investment;  but  such 
account  and  inquiry  respectively  are  not  to  extend  to  the  income  of 
the  said  trust  funds  and  property. — See  Ricardo  v.  Cooper^  L.  0., 
29  June,  1861,  B.  1474,  on  Deft's  appeal. 

And  for  the  decree  below  discharging  Pit  from  being  trustee  of  both 
Bettlements,  and,  in  case  a  new  trustee  should  not  be  appointed  by  the 
donees  witlun  a  limited  time,  for  the  appointment  of  a  new  trustee,  see  8.  C, 
M.  B.,  15  March,  1861,  £.  841 ;  the  cs.  g,  tr.  under  both  settlements  were  ^e 
same;  Flfs  bfll  was  for  his  discharge  from  the  trusts,  the  a.  q.  tr,  suing 
Lim  for  other  matters. 


8.  New  Trustees  appointed — Ibrmer  Trustee  to  replace  Stock  and 

Dividends. 

Apfoirt  new  trustees  of  the  settlement ;  And  Let  the  Deft  (within 
&c.)  porchase  £ —  Cons,  and  transfer  the  same  to  such  new  trustees 
when  so  appointed ;  And  Lot  the  Deft  B.  (within  Sec.)  pay  to  the  Pit  A. 
the  sum  of  £ — ,  being  the  amount  of  dividends  which  would  have 
accrued  on  the  Cons,  sold  by  the  Deft,  as  in  the  statement  of  claim 
mentioned,  if  the  same  had  not  been  sold  out,  to  the  time  of  the  issue 
of  the  writ,  and  also  all  further  dividends  which  would  have  accrued 
due  thereon,  until  the  said  Cons,  shall  be  so  purchased  and  trans- 
ferred as  aforesaid,  the  amount  of  such  further  dividends  to  be  ascer- 
tained and  certified. — Pit's  costs  to  be  taxed  and  paid  by  Deft. — 
Liberty  to  apply. — See  Matthews  v.  NicholUj  M.  E.,  15  Jan.  1853, 

B.  401. 

For  decree  that  debentures  fraudulently  disposed  of  bv  trustee  without  the 
ooncnrrence  of  co-trustee  be  deposited  in  a  box  in  Court  oy  alleged  purchaser, 
vith  account  of  interest  on  the  debentures  received  by  Defts,  in  whose  hands 
they  had  been,  and  they  to  pay  to  the  Pit  what  fihould  be  certified  to  be  due 
from  them  respectively ;  Defts,  including  the  fraudulent  trustee,  to  pay  Pit's 
coat  of  suit ;  the  purchaser  only  so  far  as  thev  were  increased  by  making 
him  Deft,  eee  QiUs  v.  PreBsey,  M.  E.,  8  Nov.  1861,  A.  2013. 

For  decree  for  purchaser  of  railway  debentures  for  value,  without  notice 
of  fraud,  from  a  trustee  who  had  been  allowed  by  his  co-trustees  to  have  the 
debentnres  in  his  sole  custody  and  to  receive  the  income,  and  who  forged 
their  sigaatares  to  tiie  transfer  deed,  to  deliver  them  up  to  the  co-trust^ ; 
aud  tiie  railway  company  to  cancel  the  transfer,  without  prejudice  to  any 
question  at  law  between  them  and  the  co-trustees,  see  Cottam  v.  East  Co,  By., 
IJ.  &  H.  243 ;  and  see  Siackhouu  v.  Cs,  Jersey,  Ih.  721 ;  7  Jur.  N.8.  359 ;  9 
W.  R.  453;  Taylor  v.  Midiand  By.,  28  Beav.  287 ;  affirmed  in  D.  P.,  8  H.  L. 

C.  753 ;  8  Jur.  N.S.  419 ;  and  see  30  Beav.  219 ;  Tayler  v.  G.  I.  P.  By.,  4  D. 
&J.5o9. 


9.  Fraudulent  Trustee  declared  personally  Liable — Account — Pay^ 
ment  into  Court — Appointment  of  New  Trustees — Costs. 

TJpoir  motion  &c. ;  And  the  Pit  and  Defts,  other  than  the  Deft  G.,  by 
their  counsel  consenting  that  this  motion  shall  be  treated  as  the  trial 
of  this  action ;  And  the  Deft  G.  by  his  counsel  not  objecting  thereto ; 
I^^olare  that  the  Deft  G.  is  personally  liable  to  make  good  all  sums 
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received  by  him  as  trastee  of  the  estate  of  the  testator  B.,  and  not  dn 
invested  or  accounted  for,  with  interest  thereon  at  the  rate  of  5  p. 
per  ann.  from  the  respective  dates  of  receipt  thereof  until  the  ean 
shall  have  been  made  good ;  And  Declare  that  the  trusts  of  the  w 
of  the  said  testator,  so  far  as  the  same  are  now  Bubsistingf  ought  to  1 
carried  into  execution  &c. ;  And  Let  the  following  &o, : — 1 .  An  inqui: 
of  what  particulars  the  trust  estate  consisted  on  the  —  day  of  — ^  tl 
date  of  the  death  of  J.,  deceased,  and  of  what  the  same  estate  no 
consists ;  2.  An  account  of  what  is  due  from  the  Deft  G.  for  mone] 
received  by  him  as  such  trustee  as  aforesaid,  and  not  duly  invested  i 
accounted  for,  and  interest  thereon  at  the  rate  aforesaid  j  And  Let  tl 
Deft  G.,  on  or  before  the  —  day  of  — ,  or  subBequently  within  foi 
days  after  service  of  this  judgment,  lodge  in  Court,  as  directed  by  tl 
lodgment  schedule  hereto,  the  sum  of  £ —  cash  and  the  debentures  i 
the  schedule  mentioned,  being  cash  and  debenture's  admitted  by  him  i 
be  in  his  hands  as  trustee  of  the  testator's  will ;  And  Let  the  Deft  G 
on  or  before  the  said  —  day  of  — ,  or  subsequently  within  four  dai 
after  service  of  this  judgment,  deliver  up  upon  oath  to  the  Pit  a 
deeds,  account^,  vouchers,  and  other  documents  in  his  custody  or  pow^ 
relating  to  the  said  trust  estate. — ^Eefer  to  Chambers  to  appoint  ne 
trustees  of  the  said  will  in  the  place  of  the  Deft  G.  and  the  eaid  J 
deceased. — ^Deft  G.  to  pay  to  the  Pit  his  costs  of  this  action  up  to  an 
including  this  judgment,  to  be  taxed. — Adjourn  &c,— [Add  Lodgmei 
Schedule.] — Re  Broton,  B.  v.  Hastings,  KekewicU,  J.,  30  Oct.  18& 
A.  2200. 

The  copy  for  service  is  to  be  endorsed  with  the  memorandum  presGiihed  1 
O.  xu.  5. 

The  direction  to  pay  into  Court  does  not  make  the  Pit  a  judgment  credit 
under  1  &  2  V.  o.  110,  or  under  sect.  45  of  the  Bankruptcy  Act,  1883»  ai 
therefore  a  sequestration  under  it  is  not  valid  (at  least  until  actual  sale)  \ 
against  the  trustee  in  bankruptcy  of  the  Deft:  Exp.  Broun,  lit  Ha^in^ 
8  Times  Eep.  683 ;  therefore,  if  bankruptcy  of  the  Deft  ia  apprehonde 
the  judgment  should  be  framed  as  in  Form  10. 

i 

10.  Order  for  Payment  by  Trustees  where  intmtded  to  be  Segfaten 

as  a  Judgment. 

Let  the  Deft  W.  on  or  before  &c.  pay  to  the  Pit  T,  the  sum  of  £9^ 
in  the  Pit's  claim  mentioned,  together  with  £94  for  interest  thereoi 
at  the  rate  of  £5  p.  c.  per  ann.  from  the  —  day  of  —  to  the  said  - 
day  of  — ,  after  deducting  &c.,  the  said  two  sums  making  togeth< 
£1,074  (the  Pit  by  his  counsel  undertaking  to  give  the  Deft  a 
reasonable  facilities  for  realizing  the  securities  deposited  with  tl 
Pit's  solr). — Direction  for  Pit  to  pay  the  amoujit  into  Court  witLi 
(one)  week  after  receiving  it. — Deft  to  pay  Plt'a  costs  of  action. - 
Liberty  to  apply. — [Add  Lodgment  Schedule,  Form  No.  1,] — Sc 
Thompson  v.  Walker,  V.-C.  W.,  11  May,  1859,  B,  1592;  S.  a,  in  nol 
to  Wandy,  Docker,  5  Jur.  N.S.  1287. 

For  order  declaring,  without  prejudice  to  the  right  of  the  Pit  and  ti 
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oHiar  €8.  q.  ir,  against  T.  (the  other  tniBtee),  the  Deft  D.  liable  to  make 
good  the  amount  produced  by  BEile  of  a  sum  of  New  £3  p.  c.  Anns,  with 
mtereet  at  £5  p.^  c.  per  ann.  from  the  date  of  the  sale  up  to  the  time  of 
paTmeni,  with  directionB  for  p^ment,  and  for  delivering  up  of  deeds  and 
payment  of  costs  of  suit,  see  Wand  t.  Docker,  V.-O.  W.,  9  Deo.  1869,  B. 
512;  8.  (7.,  6  Jut.  N.S.  1284. 


NOTES. 
BBXAGHXS  OF  TBT7ST  GSNEBALLY. 

In  all  cases  in  which  the  Pit  in  the  first  instance  desires  to  have  the  account 
taken,  the  writ  of  summons  is  to  be  indorsed  with  a  claim  that  such  accoimt 
he  taken :  O.  ni.  8 ;  then,  if  the  Deft  fails  to  appear  (v,  sup,.  Vol.  I.,  pp.  148, 
150),  or  appears,  but  fails  to  satisfy  the  Court  tnat  there  is  some  preliminary 
(meetion  to  be  tried,  the  Pit  may  obtain  an  immediate  order  for  the  accoimt 
mbned,  with  all  directions  which  were  usual  in  the  Court  of  Chancery  in 
similar  cases :  O.  XT.  1.    The  application  is  to  be  by  summons  in  Chambers : 

T.2. 

Though  mere  deviation  from  the  letter  of  the  trust  may  not  render  trustees 
liable,  Qiey  must  be  prepared  to  show  this  was  necessary  or  beneficial: 
Harmon  t.  BandaU,  9  Ha.  397,  407 ;  and  the  ordinary  indemnity  dause 
does  not  exempt  trustees  from  liability  in  respect  of  a  breach  by  their  co- 
trostee :  Brumrid^e  y.  B,,  27  Beay.  5 ;  though  it  may  be  so  specially  worded 
as  to  haye  that  effect :  WUkinsT.  Hogg,  3  Qiif.  116;  Paeay.  Ihmdai,  29  W.  R 
332. 

Astosuchclauses,  8ee^a2ey.^<2a97M,  21  W.B.400;  Behden  y.  Wealey,  29 
Beay.  213,  ety.  inf.  pp.  991,  992. 

Trostees  directed  to  sell,  mortgaging,  were  liable  for  loss  in  yalue  of  the 
ertate :  Dtvatfnes  y.  Bchinaon,  24  Beay.  86 ;  but  a  power  to  mortgage  includes 
power  to  giye  a  power  of  sale :  Be  Chavmer,  8  Eq.  569.  An  admor  dwr*  min. 
€Bt,  coold  bqH  under  a  power  giyen  to  exors  or  aooiors :  Monaell  y.  Armstrong, 
14  £q.  423 ;  and  trustees  for  sale  may,  without  express  power,  fix  a  reseryed 
price :  Be  PeyUm,  30  Beay.  252. 

In  Taylor  y.  Tahrum,  6  Sim.  281,  trustees  refusing  an  offer,  and  after- 
wards soiling  for  less,  were  liable  for  the  difference ;  and  so  exors,  and  for 
delay :  Fry  y.  F.,  27  Beay.  144 ;  see,  as  to  trusts  created  after  28th  Aug.  1860, 
and  previously  to  1st  Jan.  1882,  23  A  24  Y.  c.  145,  ss.  1,  2 ;  and  as  to  sub- 
aeqnent  trusts,  44  &  45  Y.  c.  41,  s.  35 ;  45  &  46  Y.  c.  38,  s.  64. 

Bat  a  contract  by  a  trustee  to  sell  for  £6,000  to  A.,  could  not  be  set  aside 
at  the  suit  of  the  assi^ee  of  one  c.  q.  tr.  who  offered  £7,000,  unless  there 
was  misconduct  of  which  A.  had  notice :  Harper  y.  Hayes,  2  D.  F.  &  J.  542 ; 
9  W.  B.  504;  2  Giff.  210,  216;  but  see  Goodwin  y.  Fielding,  4  D.  M.  &  G. 
90;  SUvens  y.  Austen,  7  Jur.  N.S.  873. 

Liclnding  parts  of  two  trust  estates  in  one  lot  for  sale  was  a  breach  of 
tmst:  Beder.  Oakes,4  D.  J.  &  8.  505;  sectis,  where  the  sale  was  by  the 
Gotut,  and  selling  them  together  was  beneficial,  and  the  purchase-money 
could  be  apportioned :  Cavendish  y.  C7.,  10  Ch.  319 ;  and  see  Morris  y.  Dehen- 
^a^j  2  Ch.  D.  540.  Trustees  may  not  sell  under  an  open  contract :  John  y. 
Jows,  34  L.  T.  N.S.  570;  but  may  sell  without  excluding  the  Vend,  and  P. 
Act,  1874,  s.  2 :  /5.  s.  3. 

And  trostees,  exors  or  admors  cannot  bind  the  trust  estate  by  a  proyiso  in 
a  lease  giying  the  lessee  an  option  of  purchase :  Oceanic  Steam  /Navigation  Co, 
T.  Sulherherry,  16  Ch.  Diy.  236. 

And,  generally,  the  powers  of  trustees  must  be  exerdsed  according  to  the 
cuconistances  as  they  exist,  and  not  by  way  of  anticipation :  see  Chambers  y. 
SrotYA,  3  App.  Cas.  795,  808;  Lewin,  693. 

Where  properir  is  sold  so  as  to  be  a  breach  of  trust,  the  trustees  and  the 
pnrchafier  (thougn  he  contracted  without  notice  of  the  breach)  may  be  re- 
afcrained  from  completing :  Dance  y.  Qoldingham,  8  Ch.  902. 

In  Cooke  y.  Crawfcrd,  13  Sim.  91,  V.-C.  E.  held  that  a  power  of  sale  in 
^nstees,  and  the  suryivor,  and  his  heirs,  could  not  pass  by  nis  will,  and  that 
ma  derise  of  the  estate  was  a  breach  of  trust,  and  that  the  costs  of  getting  in 
we  estate  must  be  paid  by  his  exors ;  and  see  Ockleston  y.  Heap,  1  D.  &  S, 
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640 ;  Mortimer  v.  Ireland,  6  Ha.  196 ;  but  see  TiUey  v.  Woi^tenholme,  7  Bei 
425,  434 ;  WtUmi  v.  Bennett,  5  D.  &  S.  475,  478 ;  Salowatf  v.  Simwhrid^^ 
1).  M.  &  G.  594;  1  K.  &  J.  371  (where  the  word  "assigns"  was  addei 
The  doctrine  of  Cixtke  v.  Crawford  will  not  be  extended :  Athton  v.  FTwxf, 
S.  &  O.  436,  445  ;  HaUy,  May,  3  K.  &  J.  585  ;  and  was  expre^^^lr  dkregard 
in  Oaborne  to  BawUU,  13  Ch.  D.  774  ;  but  see  Morton  v.  llaiifti  15  CL  I^j 
143, 149,  where  the  Court,  though  holding  that  a  trust  for  sale  n%ht  be  es 
cuted  by  the  heir  of  the  surviving  trustee  for  sale,  declined  to  treat  Oodk 
Crawford  as  overruled.  As  to  a  dbvise  by  a  constructivci  trustee,  see  Pari 
V.  Darby,  4  £.  &  J.  41.  Now'by  22  &  23  V.  c.  35,  s.  14,  any  devieee  in  tm 
of  estates  charged  with  debts  may  raise  money  by  sale,  although  thet^  is  i 
express  power;  and  by  sect.  15  flie  powers  conferred  by  the  last  section  a 
extendea  to  all  persons  in  whom  the  estate  shall  for  the  time  bein^  be  vesti 
by  survivorship,  descent,  or  devise,  or  by  any  subsequent  appomtment 
new  trustees.  And  see  sect.  30  of  the  Conveyancing  Act,  ISSl  (44  &  46 ' 
0.  41),  as  to  represve  of  a  sole  surviving  trustee. 

As  to  what  words  in  a  will  carry  trust  estates,  see  note^  to  Section  X,  in 
The  heir  or  devisee  in  trust  becomes  liable  by  acting :  MacJcham  v,  Sidda 
1  Mac.  &  G.  607  ;  and  see  Legg  v.  MackrtU,  1  GifF.  165  ;  and  bo  does  s 
invalidly  appointed  trustee  :  Pearce  v.  P.,  22  Beav.  248. 

As  to  the  liability  of  retiring  trustees  for  a  subsequent  breach  of  trust,  a 
WeUter  v.  Le  Hunt,  9  W.  R.  918. 

-  The  former  or  continuing  trustees  are  not  discharged  from  liability  by ' 
appointment  of  new  trustees  under  the  Trustee  Act :  see  Trustee  Act,  185 

B.  36,  inf..  Section  XII.,  p.  1077. 

Trustees  makine  a  compromise  as  to  a  trust  fund,  and  not  showing  it  w 
for  the  benefit  oi  the  cs,  q,  tr.,  were  liable  for  the  diilerence:  Wii** 
Oresham,  5  D.  M.  &  G.  770. 

Parties  incurring  no  risk  or  expense  by  acting  should  not,  by  remaini: 
passive,  prevent  owners  obtaining  their  property,  as  bankrupt  trustee's  aasi 
nees  neglecting  to  transfer  the  fund :  Be  Primrose,  23  Beav,  5!X) ;  or  cleceaa 
trustee's  represve :  Legg  v.  Mackrell,  1  Giff.  165 ;  and  Bee  Rtade  v,  Bjj^rk 
1  Moll.  8. 

Trustees  were  not  liable  for  the  loss  of  property  of  the  existence  of  wki 
they  were  ignorant :  Youde  v.  Cloud,  18  Eq.  634. 

Where  a  trustee  is  also  mortgagee  of  tbe  trust  propeily  he  cannot  fci 
close,  nor  can  he  bid  at  the  sale ;  but  after  a  failure  to  BeU  he  may  perl'i 
purchase  under  proposals  to  the  Court :  Tennant  v.  Trent  hard,  4  Ch.  537. 

When  the  tenant  for  life,  for  a  nominal  consideration,  asaimied  ceit: 
arrears  and  profits  alleged  to  be  due  from  him  by  reason  of  breaSkes  of  tni 
a  suit  by  the  assignee  against  the  trustees  was  dismissed  with  costs :  BiU 
Boyle,  4  Eq.  260. 

OUTSTANDma  FUNDS.  m 

In  Fenwick  v.  Qreenwell,  10  Beav.  412,  trustees  were  held  liable  for  i 
enforcing  a  covenant  to  pay  in  a  marriage  settlement ;  atid  in  Stifles  v,  Gi 
16  Sim.  230 ;  1  Mac.  &  G.  422 ;  1  H.  &  T.  523.  executors  not  proaeciitiog 
inquiry  whether  they'  could  get  in  a  debt  to  the  estate  from  a  eo^exor,  w 
afterwards  became  insolvent,  were  ordered  to  pay  in  the  debt  and  interei 
and  exors  directed  by  the  Court  to  get  rid  of  damnose  leasehold,  and  to  s 
canal  shares,  and  not  doing  so,  were  held  liable  :  Bowhy  w  Adam<i,  4  My, 

C.  534  ;  Davenport  v.  Stafford,  14  Beav.  319  ;  and  for  lejwing  out  money 
personal  security,  though  so  invested  by  the  testator  :  BtiUt>ck  t-  Wlteatifti 
Col.  130 ;  and  for  not  converting  long  annuities :  Bate  v.  Iknypfr^  6  D.  it. 
G.  338;  and  for  leaving  money  m  a  house  of  business  in  India  :  Mupch 
Cockerdl,  6  My.  &  C.  178 ;  9  Sim.  339 ;  or  in  the  hande  of  eolrn ;  Dewar 
Brooke,  52  L.  T.  N.S.  489 ;  54  L.  J.  N.S.  Ch.  380 ;  and  for  not  getting  ii 
fund  ;  M'Gachen  v.  Deiv,  15  Beav.  84 ;  and  it  is  their  duty  to  press  for  p< 
ment  of  outstanding  funds,  and,  in  default  of  payment  witbia  a  reasona 
time,  to  sue :  Be  Brogden,  Billing  v.  Brogden,  38  Ch,  I>iv.  540 ;  el  t\  U 
pp.  972,  975. 

But  exors  and  trustees  are  not  liable  for  not  proceeding? »  if  shown  it  wm 
have  been  useless:  Clack  v.  Holland,  19  Beav.  262;  though  the  bmden  lie» 
them  to  show  that  they  had  a  well-founded  belief  that  proceedings  would 
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s :  Be  Brogden,  tup, ;  nor  for  not  proceeding  sooner  against  an  auctioneer 
for  deposit  of  sale  money :  Edmonds  v.  Peake^  7  Beav.  239 ;  and  see  Ogle  and 
PHling,  8  CL  711 ;  nor  for  not  obtaining  a  fund  which  the  settlors  could  not 
legaUj  entitle  them  to  possess,  nor  are  tiaey  bound  by  an  admission  (induced 
by  fraud)  of  having  done  so :  Derhhhire  v.  Home,  3  D.  M.  &  G.  80  ;  Ntfde  v. 
DavUy  5 1).  M.  &  G.  258 ;  and  see,  as  to  such  admission  in  a  voluntary  settle- 
ment, Marltr  y.  Tommas,  17  Eq.  8  (but  in  Story  v.  Gape,  2  Jur.  N.S.  706, 
tiie  trustees  were  held  bound  by  a  recital  of  the  transfer  to  them  :  and  see  Hale 
Y.Adams,  21  W.  R.  400;  I^ewin,  211);  nor  for  not  calling  in  from  a  co- 
trustee money  which  they  had  a  discretion  to  lend  to  him :  Paddon  v. 
Biehardaon,  7  D.  M.  &  G.  563  ;  nor  for  not  inquiring  after  funds  being  pay- 
able under  a  covenant  to  settle  future  property  :  Ea^.  Qeaves,  8  D.  M.  &  C^. 
291 ;  nor  fear  not  renewing  a  fire  insurance :  Fry  v.  F,,  27.  Beav.  146 ;  nor, 
tmder  the  drcumstances,  for  not  keeping  up  a  Hfe  polioy :  Hobday  v.  Peters, 
28  Beay.  603. 


AssiomcEirr — ^notice. 

Notice  of  assignment  to  trustees  before  the  funds  reached  their  hands  had 
no  effect :  Buller  v.  Plunkett,  IJ.  &  H.  441 ;  7  Jur.  N.S.  873 ;  9  W.  R.  190 ; 
Somerset  y.  Cox,  33  Beav.  634 ;  and  notice  to  their  solr  will  not,  ptr  se,  be 
sufficient :  Saffron  Walden  B.  B.  Soc,  v.  Bayner,  14  Ch.  Div.  406 ;  Arden  v. 
A,,  29  Ch.  D.  702  ;  Eickards  y.  Gledstanes,  3  Giff.  298.  But  notice  to  one  of 
several  is  enough :  Willes  y.  Greenhill,  4  D.  F.  &  J.  147 ;  Lewin,  797  ;  Re 
WyccU,  White  y.  Ellis,  (1892)  1  Ch.  C.  A.  188;  and  verbal  notice  of  assign- 
ment of  policy  to  one  director:  N,  British,  &c.  Co,  v.  Hallett,  7  Jur.  N.S. 
1263;  9  W.  R.  880.  See  now,  as  to  life  policies,  30  &  31  Y.  c.  144;  and 
as  to  marine  policies,  31  &  32  V.  c.  86. 

The  notice,  under  30  &  31 Y.  c.  144,  is  to  enable  the  assignee  to  sue,  and  is 
not  requisite  to  complete  his  titie  as  against  a  subsequent  assignee :  Newman 
T.  .v.,  28  Ch.  D.  674. 

The  notice  must  be  given  after  the  relation  of  trustee  and  c.  q.  t,  is  created : 
Webster  y.  FF.,  31  Beay.  393;  and  new  trustees  are  not  bound  to  inquire 
of  the  old  ones  as  to  notices  received  by  them,  nor  are  they  bound  thereby, 
nor  does  the  Court  make  such  inquiry  on  appointing  new  trustees:  Phipps  v. 
Lovegrove,  16  Eq.  80;  nor  will  they  be  fixed  with  constructive  notice  of 
incumbraiices  not  disclosed  to  them  by  the  retiring  trustee,  and  not  referred 
to  in  the  trust  documents :  Hallows  v.  Lloyd,  39  Ch.  D.  686 ;  nor  does  a 
trustee  lose  priority  by  not  mentioning  a  charge  of  his  own  on  receiving 
notice  of  another's :  Be  Ltwer,  4  Ch.  D.  101 ;  6  Ch.  Div.  61. 

As  to  the  necessity  of  renewing  the  notice  on  the  death  of  the  trustee,  see 
I«win,  797,  and  tliat  priority  is  not  ipso  facto  lost  by  such  death,  see  Be 
Wjfott,  sup. 

And  a  trustee  who  has  the  legal  estate,  and  takes  an  assignment  by  way  of 
mortgage  from  a  c.  q.  t,,  can  avail  himself  of  the  legal  estate  as  a  protection 
against  a  prior  incumbrance  of  which  he  has  no  notice :  Newman  v.  N,,  28 
Cl  D.  674. 

And  that  notice  through  a  solr  cannot  be  imputed  when  the  conduct  of  the 
iob  is  such  as  to  raise  a  conclusive  presumption  that  he  would  not  com- 
municate the  matter  to  his  client,  see  Cnve  v.  (7.,  15  Ch.  D.  639 ;  Espin  y. 
Pemherton,  3  D.  G.  &  J.  547  ;  Bolland  v.  Hart,  6  Ch.  678. 

Trustees  aoceptinR  bond  fide  a  transfer  of  stock  from  their  co- trustee  are 
not  affected  by  his  knowledge  that  such  stock  was  in  fact  purchased  with 
other  tiust  funds  misappropriated  by  him :  Taylor  v.  Blakelock,  32  Ch.  Div. 
560. 

A  vendor  is  not  liable  for  conveying  to  the  purchaser,  upon  payment  of 
^  purchase-money,  after  receiving  notice  of  a  charge  on  the  agreement : 
Bhaw  y.  Fost4^,  L.  R.  5  H.  L.  321. 

Notice  to  exor  after  admon  decree  and  payment  into  Court  of  some  of  the 
lunds,  under  the  Tinistee  Relief  Act,  was  good  without  a  stop  order :  Thmup- 
«wiv.  Tomkijts,  2  Dr.  &  S.  8;  but  see  Mutual  Life  Ass,  Soc,  v.  Lanyley,  26 
Ch.  D.  686;  32  Ch.  Div.  460,  470,  et  sup,,  Yol.  L,  pp.  421,  422. 

A  trustee  is  not  bound  to  answer  inquiries  of  a  stiranger  about  to  deal  with 
luB  c  j.  t.;  and  if'  he  does  answer  them  hone&ily,  to  the  best  of  his  actual 
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knowledge  and  belief,  he  will  incur  no  liability :  Low  v.  Bouvene,  0 
3  Cb.  (C.  A.)  82 ;  Derry  v.  Peek,  14  App.  Cas.  337  ;  but  he  mjiv  in  aar 
ing  bind  himself  by  a  statement  amounting  to  a  warranty,  or  winch  ma; 
used  against  bi^n  by  way  of  estoppel  in  a  properly-constituted  action :  L^ 
Bouverie,  »up,,  explaimng  Burrowes  v.  Lock  (10  Ves.  470),  and  treating  / 
V.  Croucher  (1  D.  F.  &  J.  618),  as  overruled  by  Dtrry  v.  P^tk,  iup, 

A  c.  q.  tr.  contingently  entitled  in  reversion  to  conf?ols  may  require  f 
the  trustees  an  authority  to  the  Bank  of  England  enabling  him  to  asoet 
whether  there  are  any  charging  orders,  stop  orders,  or  distringases  npoii 
trust  fund  :  Be  Tiilctt,  Lee  ▼.  Wilson,  (1892)  1  Ch.  86. 

As  to  assignment  of  debts  and  choses  in  action  and  notice,  see  Jnd.  i 
1873,  8.  25  (6),  iup.,  Vol.  L,  p.  439. 

} 

PATHENT  INTO  00X7BT. 

Any  admission  by  an  accounting  party  of  a  sum  being  due  Is  sa£Sci0r 
fiToimd  an  order  upon  him  to  pay  into  Court :  London  Syndicate  v.  Lord,  S 
JDiv.  84,  90. 

Any  admission,  direct  or  implied,  is  sufficient  to  enable  the  C<iurt  to  i 
London  Syndicate  v.  Lord,  sup.  ;  Freeman  v.  Cox,  8  Ch.  D.  148 ;  Hampdt 
Wallis,  27  Ch.  D.  251 ;  Dunny,  CampheU,  27  Ch.  D.  254.  n. ;  PorrH  v,  IFj 
31  Ch.  Div.  62;   Wanklyn  v.  Wilson,  36  Ch.  D.  180,  186. 

Formerly  the  order  was  more  readily  made  at  the  h+^iiiino:  than  on  in 
locutory  motion :  Governesses^  Institution  v.  Bushridger^  IS  Beav.  4G7;  o 
admissions  by  answer:  CoUis  v.  (7.,  2  Sim.  366;  though  an  adinissioi 
Chambers  was  acted  ui>on:  Hinde  v.  Blake,  4  Beav.  697 ;  but  the  onli 
now  made  at  any  time,  either  imder  O.  xzxii.  6,  or  under  the  original  jt 
diction  of  the  Court. 

In  the  case  of  trust  funds,  a  reasonable  ground  for  making  the  order,  i 
as  danger  to  the  fund,  must  be  shown :  Be  Braithwait^f,  B.  v.  jynllis,  21 
D.  121 ;  Bo»s  V.  B,,  12  Beav.  89. 

Thus,  trustees  have  been  ordered  to  pay  into  Court  tni^t-money  misap; 
priated :  Be  Brown,  B.  v.  Hastings,  Form  9,  sup,  p.  957 ;  or  unaccounted 
Freeman  y.  Cox,  8  Ch.  D.  148 ;  or  not  invested:  Wyksworih  v.  W.,  16  B 
269  ;  or  invested  on  improper  security :  Score  v.  -Ford.  7  Beav.  3S3  ;  Bo' 
V.  Mole,  8  Beav.  177 ;  Be  Learoyd,  32  Ch.  D.  206;  33  Cli.  Div,  347  ;  12 1 
Cas.  727 ;  or  paid  away  improperly :  Scott  v.  Beecher,  4  rrice,  346 ;  but 
weeks  were  allowed  for  getting  in  a  mortgage :  Wyati  v.  Sherrattj  3  B 
498. 


LIABILITY  OF  TBU8TEBS  FOB  EACH  OTHER  S  ACT3. 

For  the  rules  as  to  trustees  and  exors  being  held  liable  for  the  act»i 
defaults  of  co- trustees  and  co-exors,  see  Townley  v.  Sherb^^rne,  Price  v.  Sk 
2  L.  C.  Eq.  960,  967,  and  notes,  996;  Styles  v.  Guy,  1  Mac.  &  G.  42i 
H.  &  T.  523,  et  sup.  p.  960 ;  Lewin,  279  et  seq. 

The  rules  are  the  same  as  to  trustees  and  exors :  Styhs  v*  Gwy,  1  Mac  6 
422. 

Under  a  common  decree  for  account  an  exor  could  only  be  cliargred  t 
his  own  acts  and  actual  or  constructive  receipts :  TerrtU  v.  Mutthcir^^  1 1 
&  G.  433,  n. 

Trustees  and  exors  are  not  in  general  chargeable  with  each  otJxc*T*s  defai 
Thus  they  are  not  liable  for  loss  of  property  got  from  them  by  the  fraoi 
the  co-trustee :  Barnard  v.  Bagshavj,  3  D.  J.  &  S.  355 ;  nor  for  leaving  d<3 
ments  of  title,  as  debentures,  with  a  co-trustee,  and  all  f^viug  him  to  reo 
the  income ;  and  do  not  thereby  give  him  any  implied  authority  to  deal  i 
the  property:  Cottam  v.  E.  Co,  My,,  1  J.  &  H.  243;  Qoldney  v.  Bower,  ci 
lb,  247 ;  and  see  Form  4,  in/,  p.  982. 

All  the  trustees  (or  some  one  authorized  by  all,  Margetts  v.  Ptrks^  12  W 
617)  must  join  in  a  receipt  or  release,  and  they  are  not  Liable  mertsly 
signing  receipts :  Fellows  v.  Mitchell,  1  P.  W.  81 ;  Be  Fryer,  3  K.  iS:  J.  31^ 

Secus,  as  to  exors,  v.  in/,,  Chap.XLIV.,  ** Administration;"  but  one  of 
who  are  both  exors  and  trustees  can  give  a  good  disdiargo :  Chariton  v.  E 
Durham,  4  Ch.  433. 
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—And  ihd  xnxrchaser  from  trustees  could  require  all  the  trustees  to  attend 
penonally  to  reoeiye  the  purchase>money  if  it  was  to  be  paid  to  them 
directly :  Re  Flower  Jk  Met,  Board  of  Works,  27  Ch.  D.  692 ;  but  see  now  the 
Trosfcee  Act,  1888,  s.  2,  sub-s.  1,  »up..  Chap.  XL.,  p.  917. 

But  they  are  liable  for  each  other's  defaults  if  they  have  been  guilty  of 
a^^igence.  Thus  in  Hanhury  y.  KirJdand,  3  Sim.  265,  a  trustee,  enabling 
his  oo-trustee  to  deal  alone  wil^  the  fund  for  the  supposed  purpose  of  an 
intended  inyestment,  was  held  liable  for  its  loss ;  and  so  by  signing  a  joint 
receipt  for  mortgage  money :  Cowdl  y.  Gatcornbe,  27  Beay.  568 ;  a  trustee  who 
acts  18  an  actiye  tnistee,  and  liable  for  handing  oyer  a  trust  cheque  to  the 
other :  TruUh  v.  Lamprdl,  20  Beay.  1 16 ;  and  see  Clouah  y.  Bcmd,  3  My.  &  C. 
490,  d  in/.  ;  and  if  the  acting  trustee  commits  a  breach  of  trust  whicn  leads 
to  loss  he  is  not  bound  to  indemnify  bis  co-trustees,  who,  by  doing  nothing, 
n^lected  their  duty :  Bahin  y.  HugJies,  31  Ch.  Diy.  390 ;  and  see  Bacon  y. 
Camphatuen,  68  L.  T.  N.S.  851 ;  Blt/th  y.  FladgaU,  (1891)  1  Ch.  337,  365; 
and  the  usual  indemnity  clause  makes  no  dinerence :  Uale  y.  Adam$t  21 
W.  H.  400. 

An  exor  allowing  his  co-exor  to  receiye  the  proceeds  of  stock  sold  was 
liable :  WHliama  y.  Nixoriy  2  Beay.  472. 

Where  a  stook  legacy  was  paid  by  cheque,  and  the  money  was  lost  by  the 
forgery  of  one  exor,  the  co-exor  (who  ought  to  haye  reconyerted  the  money 
into  stock)  was  liable :  Be  Bennison,  (hUler  y.  Boyd,  60  L.  T.  N.S.  869. 

And  a  trustee  is  liable  if  he  has  sanctioned  and  adopted  the  act  of  his 
oo-tmstee :  fforton  y.  Broddehurst  (No.  2),  29  Beay.  504. 

Where  ca.  q.  it,  aui  juris  select  one  trustee  to  make  an  inyestment,  the 
others  may  not  be  liable :  Griffiths  y.  Porter,  25  Beay.  236,  242 ;  Baby  y. 
Bidehalgh,  7  D.  M.  &  Q.  104 ;  but  will  be  if  the  fund  is  dealt  with  m  a 
different  way  :  Griffiths  y.  Porter,  sup.  And  see  Paddon  y.  Richardson,  7  D. 
M.&G.663, 

In  Lincoln  t.  Wright,  4  Beay.  427,  an  exor  was  held  liable  for  leaying  an 
ascertained  residue  in  the  hands  of  his  co-exor,  who  became  beuikrupt;  on 
payment.  Pit  was  to  assign  to  him  the  benefit  of  proof  against  the  bankrupt's 
estate :  Ih.  433 ;  and  see  Thompson  y.  FiTich,  8  D.  M.  &  G.  660 ;  Be  Spencer, 
Spenasr  y.  Hart,  51  L.  J.  Ch.  271 ;  45  L.  T.  N.S.  645 ;  30  W.  E.  296;  et  in/,, 
Porm  4,  p.  982. 

An  exor  enabling  a  co-exor  to  receiye  money,  and  not  enforcing  a  debt 
from  him  to  the  estate,  was  liable :  Candler  y.  Tillett,  22  Beay.  257 ;  and  see 
MaUhewB  y.  TerreU,  1  Mac.  &  G.  433,  n.,  et  sup. 

One  of  two  exors,  directed  after  certain  annual  payments  to  inyest  and 
accumulate,  receiying  and  misapplying  the  diyidends,  without  the  other's 
oonusanoe,  that  other  was  not  held  liable :  Williams  y.  Nixon,  2  Beay.  472. 

An  exor  acting  without  preying  is  only  liable  for  what  he  receiyes :  Loivry 
T.  Fulton,  9  Sim.  115 ;  and  an  exor  who  has  renoTinced  may  act  as  the  agent 
^y  of  his  co-exor;  so  as  not  to  be  liable  as  exor :  Dove  y.  Everard,  1  fi.  & 
M.  231 ;  Ixnory  y.  Fulton,  9  Sim.  115 ;  and  the  rule  precluding  an  exor  from 
purchasing  the  testator's  estate  does  not  apply  to  an  exor  who  neyer  proyes 
tbe  wiU :  Clark  y.  C7.,  9  App.  Cas.  733.  Two  of  three  exors  and  trustees, 
authorized  to  carry  on  a  farm,  concurring  in  the  third's  doing  so,  the  accounts 
^«re  taken  against  them,  treating  him  as  their  agent :  Toplis  y.  HwrreU,  19 
Beay.  423. 


UABILTEY  FOB  DEFAT7LT  OF  AGElTrS,  BANZEBS,  OR  8OU0ITOBS. 

A  trustee  m^  select  solrs  and  agents,  and  so  long  as  he  selects  persons 
inoperly  qualified  he  cannot  be  made  responsible  for  their  intelligence  or 
honesty :  Be  Weall,  Andrews  y.  W.,  42  Ch.  I).  674. 

And  acting  according  to  the  ordinary  course  of  business,  and  employing 
agents  as  a  prudent  man  of  business,  a  trustee  is  not  liable  for  the  deiault  of 
Sttdi  agents :  Speight  y.  Gaunt,  9  App.  Cas.  1 ;  and  where  the  propriety  of 
employmg  the  agent  is  established  the  onus  of  proof  is  on  those  who  assert 
that  the  loss  was  attributable  to  the  default  of  the  trustee :  Re  Brier,  B.  y. 
Evison,  26  Ch.  Diy.  238 ;  but  the  agent  must  not  be  employed  out  of  the 
oidiiiary  scope  of  his  business :  Fry  y.  Tapem,  28  Ch.  D.  268 ;  and  the 
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trofltee  must  show  that  he  acted  not  only  in  the  ordinary  mcMie  ol  TmsbeaB 
but  also  as  a  prudent  man  of  business  would  act  in  such  a  trajiaactum  t\ 
Bullock  V.  B.,  66  L.  J.  Ch.  221. 

Trustees  may  appoint  a  collector  of  book  debts  on  oammisaioii :  Et  Bmr,  Bm , 
V.  Evison,  26  Ch.  j5iv.  238. 

Trustees  were  made  liable  for  a  deposit  with  bankers  drawn  out  by  tii^; 
co-trustees :  Clouah  v.  Bond,  3  My.  &  C.  490 ;  8  Sim.  694 ;  OibbiMY.  Taylor^i 
22  Beav.  344 ;  and  though  standing  to  the  trust  account :  Darkr  r.  Martyn,  V 
Beay.  625 ;  Moyle  t.  Jf.,  2  Buss.  &  M.  710;  with  direction  to  the  Lank  to  m-^\ 
vest :  Challen  v.  Shippam,  4  Ha.  655 ;  and  when  kept  at  tl3<&  bank  tdi^r  ordc^ 
of  Court  to  pay  over :  Lunham  v.  BlundeJl,  4  Jur.  N.S.  3 ;  6  W.  R,  49 ;  \Vilkin$a^ 
V.  Bewick,  4  Jur.  N.S.  1010;  and  on  ftdlureof  the  bank:  MacdtjnrUT.  Harding^ 
7  Sim.  178;  but  see  Johnson  v.  Newton,  11  Ha.  160,  169;  WUk4  t,  Qrooim^ 
3  Drew.  684. 

Bankers,  by  whose  negligence  trust-money  has  been  lost,  will  not  be  re* 
lieved  from  liability  by  reason  of  subsequent  negHgenco  by  the  trustees^ 
which  may  have  further  conduced  to  the  loss:  Magnxu  v.  (^htfenshnd Natioi^^ 
Bank,  37  Ch.  Div.  466. 

Bankers  are  liable  if  thev  knowingly  accept  payment  from  a  trustee  or 
exor  out  of  trust  funds :  Wilson  v.  Moore,  1  My.  &  K,  3:iT  ;  but  they  ari 
justified  in  advancing  money  to  an  acting  exor  for  executorial  purposes : 
Child  A  Co.  V.  Thorley,  16  Ch.  D.  151. 

Deferred  legatees  (money  to  meet  whose  legacies  h.'id  been  paid  into  a 
bank  pending  an  investment)  had  to  bear  the  loss  from  the  bank's  fniliirep 
and  could  not  call  on  the  other  legatees  to  refund:  Fennicke  t»  Clarke,  4  B. 
F.  &  J.  240;  low.  E.  636.J 

The  trustees  were  liable  where  the  money  was  put  on  deposit  at  a  ban^ 
without  autbority  under  the  will :  Behden  v.  Wesley,  29  Beav.  213 ;  or  allowed 
to  remain  on  deposit  for  fourteen  months  pending  re-inyegtment :  Comi  v»  C, 
33  W.  E.  40 ;  61  L.  T-  N.S.  770. 

As  to  the  amount  of  balance  which  may  be  kept  at  a  bank,  see  Smn/tn  v, 
8.,  29  Beav.  211. 

A  solr-trustee  receives  trust  monev  not  as  agent  of  the  other  trustees, 
but  as  co-trustee:  Be  Fryer,  3  E.  &  J.  317;  and  see  Whitney  v.  Smith,  4Cb- 
513. 

Sectis,  where  the  receipt  is  by  a  firm  of  solrs,  one  of  whom  is  a  trustee : 
Ingle  v.  Partridge,  32  Beav.  661. 

Trustees  were  liable  where  they  left  the  conveyance  executed,  with  the 
receipt  indorsed,  in  the  solr's  hands :  Ghost  v.  Watier,  9  Beav.  497 ;  oi 
allowed  the  money  to  remain  in  his  hands :  Dewar  v.  Brcmkf^  54  L.  J.  N.S, 
Ch.  380;  52  L.  T.  N.S.  489;  or  left  exchequer  biUs  with  theii-  broker; 
Matthews  v.  Brise,  6  Beav.  239. 

And  where  they  trusted  the  fund  to  a  solr  to  invest,  and  relied  on  hit 
statement  that  he  had  done  so  :  Bowland  v.  Witherdev,  3  Mac.  &  G.  668. 

Trustees  were  held  liable  for  their  solr's  negligence  or  fi^ud  in  investing 
on  insufficient  mortgage  security :  Hopgood  v.  Parkin,  11  Ecj.  74  (wbith  Tva? 
appealed  and  compromised) :  Sutton  v.  Wilders,  12  Eq.  373. 

In  such  case  the  solr,  &c.,  may  be  sued  jointly  with  lht>  tiuf+teea  :  Rowlana 
V.  Witherden,  3  Mac.  &  G.  568  (but  see  Maw  v.  Pettrson,  28  Beav,  196; 
Barnes  v.  Addy,  9  Ch.  244,  et  inf.) ;  but  not  alone :  Rohertson  v.  Arm^rf\ng, 
28  Beav.  123. 

And  as  to  the  liability  of  the  members  of  the  firm  of  solrs  in  such  case  k 
respect  of  each  other's  acts,  v.  sup,  pp.  945,  946. 

A  mere  agent  of  the  trustees  is  in  general  accountable  to  them  akme. 
Lewin,  201,  532,  723 ;  and  a  solr  employed  by  trustees  in  trust  business 
has  no  direct  claim  on  the  estate  for  costs :  Staniar v.  luans,  34  Ch.  D.  470. 

But  see  Myler  v.  Fitzpatrick,  0  Mad.  360;  Fykr  v.  F.,  3  Bear.  558; 
Archer  v.  Lavender,  Ir.  Eep.  9  Eq.  220. 

An  agent  can  only  be  made  liable  on  the  ground  of  fraud,  or  receipt  oi 
trust  funds,  or  knowledge  of  or  assistance  in  the  diehoiifisty  of  the  trustee : 
Barnes  Y.  Addy,  9  Ch.  244;  Be  Barney,  B,  v.  B,,  (1892)  2  Ch.  205  ;  I^win,  7*i:i 

The  possession  of  trust  chattels  by  c.  9.  tr.,  in  accoi dunce  with  the  tmi>t 
instrument,  is  in  law  the  possession  of  the  trustee,  vho  can  maintain  Mi 
action  against  a  wrongdoer  for  conversion  of  them:  Barber  t.  Furlong,  (1891) 
2  Ch.  172. 
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As  to  et.  9.  fr.  in  receipt  of  rents  and  profits  being  rogsrded  as  bailii!  or 
igent  of  '&e  trustee,  see  I^win,  1004. 


BE1CEDIS8  POB  BREAOH  OF  TBUBT. 

Bj  0.  m.  6,  a  vrit  may  be  specially  indorsed  for  the  reooyery  of  a  debt, 
or  liquidated  demand  payable  on  a  trust. 

Trast  fimds  being  lent  to  purchase  an  estate,  the  trustees  had  a  lien  on 
it :  Birds  v.  Askey,  24  Beav.  618 ;  and  trustees  wrongfullv  paying  a  fund  to 
the  Plf  8  fa&er,  his  assets  in  the  Pit's  hands  were  primarily  liable :  OrrtU  y. 
Oran-,  21  Beay.  52 ;  and  improperly  transferring  a  fund,  and  two-thirds 
being  lost,  the  cs.  q,  tr.  were  entitled  to  share  in  the  other  third :  Browne 
T.  Butter,  24  Beay.  159 ;  and  paying  (on  an  indemnity)  a  trust  fund  to  a 
person  haying  a  general  power  to  appoint  by  will,  on  ner  appointing,  the 
fond  became  liable  as  assets  to  meet  the  indemnity :  Williama  y.  Lomas,  16 
Beay.  1 ;  a  corporation  raising  money,  not  authorized,  and  paying  off  mort- 
gages on  other  property,  the  new  were  entitled  to  stand  in  the  place  of  the 
old :  TrtviUxan  y.  Mayor  of  Exeter,  5  D.  M.  &  G.  828. 

Trnstees  could  sue  bankers  in  Equity  for  the  loss  of  a  fund  transferred  by 
them  to  the  account  of  the  tenant  for  life,  with  notice  of  the  trust,  and  the 
Statute  of  Limitations  did  not  apnly :  Bridgman  y.  Gill,  24  Beay.  302. 

An  order  on  trustees  personally  to  pay  trust  moneys  into  Court,  does 
not  preyent  cs.  q.  tr,  pursuing  an  unauthorized  inyestment :  Francia  y. 
F.,  5  D.  M.  &  G.  108 ;  but  trust  assets  settled  on  marriage  could  not  be  fol- 
lowed: Cooper  y.  Wormald,  27  Beay.  266 ;  nor  a  trust  fund  paid  into  Court 
to  meet  another  breach  of  trust,  without  notice,  and  inyested :  Thomdike  y. 
Hunt,  3  D.  &  J.  563—9;  Browne  y.  Bviter,  24  Beay.  159 ;  Taylor  v.  Blake- 
lock,  32  Oh.  Diy.  560 ;  nor  where  inyested  out  of  Court :  Ccwe  v.  Jame$,  7 
Jut.  N.S.  616,  618,  n. 

A  purchaser  for  yalue  of  an  equitable  interest  in  the  trust  property  cannot 
bold  it  against  tto  cs,  q.  tr.,  though  he  had  no  notice  of  the  trust,  and  after 
notice  got  in  the  legal  estate  from  the  trustee :  Mumford  y.  StohwoMer,  18 
Eq.  556 ;  Maxfield  y.  Burton,  17  Eq.  15,  17 ;  Manningford  y.  Toleman,  1  Col. 
670;  Shropshire  Union,  <fec.  y.  The  Queen,  L.  E.  7  H.  L.  496;  Taylor  y.  Bus- 
9dl,  (1891)  1  Ch.  8,  28 ;  (1892)  A.  C.  244 ;  and  see  Heath  y.  Crealock,  10  Ch. 
22.  But  a  trustee  haying  the  legal  estate,  and  taking  from  his  c.  q.  t.  an 
assignment  for  Yshie  of  his  equitaole  interest,  can  ayail  himself  of  the  legal 
estate  as  against  a  prior  incumbrance  of  which  he  had  no  notice :  Nevrman 
V.  .v.,  28  ^.D.  674. 

The  role  whereby  a  trustee  is  disabled  from  purchasing  the  trust  property 
(soe  Lewin,  534  et  eeq.)  applies  to  an  agent  employed  by  the  trustee  for  the 
poipoees  of  ^e  as  fully  as  to  the  trustee  himself :  Martinson  y.  Clowes,  21 
Ch.  D.  857 ;  and  to  all  persons  inyested  with  the  like  fiduciary  character  as 
tHat  of  trustees  for  sale,  e,  g.,  exors  and  admors,  an  exor  in  his  own  wrong, 
trustees  for  creditors,  an  agent,  &c. :  Lewin,  541 ;  aecus,  mortgagee  purchasing 
from  mortgagor ;  suiriying  partners  from  represye  of  decea»9d ;  an  execution 
creditor  frran  the  sheriff ;  or  an  exor  who  has  not  preyed  from  the  exor  who 
has:  Ibid. 

Mortgagees  from  trustees  who  had  i>ower  to  sell  only  had  a  yalid  charge 
to  the  extent  to  which  the  mortgage-money  had  been  properly  applied : 
I>ecaynes  y.  Eobinstm,  24  Beay.  86. 

A  depositee  of  title-deeds  for  yalue  against  whom  a  prior  charge  is  esta- 
blished must  deUyer  up  the  deeds :  Newton  y.  N.,  4  Ch.  143 ;  Burton  y.  Gray, 
IL  B.,  3  March,  1873,  A.  567 ;  et  inf.  Chap.  XLVII.,  «*Moetoagbs." 

FOLLOWINO  TETI8T  FUKDS. 

The  Court  will  not  follow  trust  funds  adyanced  to  traders,  or  capitalise 
the  increase  of  income :  Stroud  y.  Gwtfer,  28  Beay.  130 ;  6  Jur.  N.S.  719. 

And  as  to  following  trust  money  mto  land  purchased  by  the  trustee,  see 
WiUciM  V.  SUvens,  1  1.  &  C.  C.  431 ;  or  by  a  third  person  with  notice :  Birds 
y.  Atkey,  24  Beay.  618 ;  into  mortgaged  property :  Manningford  y.  Toleman, 
I  OoL  670 ;  into  debenture  securities :  Mant  y.  Leith,  15  Beay.  524 ;  into 
>tock :  BmaU  y.  Attwood,  Yo.  507 ;  into  post  obit  securities :  Hwrford  y.  Lloyd, 
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20  Beay.  310 ;  mio  ezohequer  bills :  Knott  y.  Cottee,  16  Beav.  81 ;  and  tliroii^ 
a  cheque  drawn  upon  a  trust  account :  Bodenham  v.  ffmkym,  2  D.  M.  &  u. 
903 ;  and  marking  trust  shares  in  co. :  Pinkett  v.  Wn'yM,  2  Ha.  120 ;  nito 
securities  purchased  with  the  proceeds,  and  as  against  the  tnv^tee's  aaaagnees 
in  bankruptcy :  Frith  v.  Carttandy  2  H.  &  M.  417 ;  into  a  rucirtgag«  in  the 
trustee's  name :  MiddleUm  v.  Pollock^  4  Ch.  D.  49.  The  holder  for  value  of 
certificates  of  trust  shares  taken  without  inquiry  could  not  compel  registra- 
tion :  Shropshire  Union,  dtc.  v.  The  Queen,  L.  K.  7  H.  L.  4S^t}, 

Trust  money  paid  into  his  general  banking  account  by  a  trustee  or  brokCT, 
with  notice  of  the  trust,  may  be  followed  if  traceable :  PehneU  v.  IkffcU,  4  D. 
M.  &  G.  372 ;  Re  Strachan,  Exp,  Cooke,  0.  A.,  17  Noy.  18T6 ;  4  Ch,  Dir.  123 ; 
Taylor  y.  Plumer,  3  M.  &  8.  662;  Be  HaOetl^s  EsUUe,  EnakhbnU  v.  H,,  13 
Ch.  Diy.  696. 

And  if  the  money  is  mixed  with  the  trustee's  own  money,  and  sums  aze 
afterwards  drawn  out  by  him,  the  rule  in  ClayUnCa  case  (l  Mer.  572,  608) 
does  not  apply,  but  the  trustee  must  be  taken  to  haye  drawn  out  his  own 
money  in  preference  to  the  trust  money :  Be  Hallett^s  E«iate^  Knatchlndl  t* 
H.,  13  Ch.  D.  696  (not  following Pennell y.  DeffeU,  4  D.  M.  &  G.  372,  383,  384, 
390) ;  Be  Murray,  Dickson  y.  M.,  57  L.  T.  N.8.  223. 

But  as  between  two  cs,  q,  tr.  whose  money  the  trustee  hoM  f»aid  into 
his  own  banking  account,  the  rule  in  Clayton's  case  appH*'H.  so  that  the  first 
sum  paid  in  win  be  treated  as  the  first  drawn  out :  Be  Jlutktfs  Estate,  tup, 
(per  Fry,  J.) ;  Hancock  y.  Smith,  41  Ch.  Diy.  456. 

And  the  rule  applies  not  only  to  an  express  trustee,  but  to  every  pemon  in 
a  fiduciary  character,  «c.  ffr.,  an  agent,  bailee,  or  collector  of  rents :  Re  ITalle^s 
Estate,  sup.  ^dissenting  from  Exp.  Dale  dk  Co.,  11  Ch.  D.  772);  but  a  sub- 
agent,  thougn  he  knows  that  his  immediate  principal  is  acting  in  the  capacity 
of  agent,  is  not  in  a  fiduciary  position  as  regards  tne  ultimate  principal :  ^>tc• 
Zealand  and  Australian  Land  Co.  y.  Watson,  7  Q.  B.  Div.  374. 

And  where  a  person  employed  to  purchase  goods  for  another  wrongfullr 
receives  a  commission  to  the  detriment  of  his  employer,  as  the  relation  betweea 
them  is  that  of  debtor  and  creditor  only,  the  money  cannot  be  f oUowed : 
Lister  y.  Stuhbs,  45  Ch.  Div.  1. 

And  money  paid  into  a  bank  in  the  ordinary  course  of  an  auctioneer*8 
business  could  not  be  followed,  though  the  bank  knew  the  money  was  that 
of  a  customer :  Marten  y.  Boche,  Eyton  <k  Co.,  53  L.  T.  N.iS.  94 C. 

The  money  cannot  be  followed  as  against  any  purchaser  for  value  without 
notice,  ex.  gr.,  a  vendor  who  has  accepted  it  in  payment  of  deposit  cm  sale: 
Collins  y.  Stimson,  11  Q.  B.  D.  142;  a  trustee  wno  has  innocently  accepted 
a  transfer  of  stock,  improperly  obtained  by  his  oo- trustee,  in  pkco  of  a  aebt 
due  to  the  trust :  Taylor  v.  Blakelock,  32  Ch.  Div.  560. 

Money  obtained  by  fraud  cannot  be  followed  into  the  hands  of  persons  who 
take  it  in  satisfaction  of  a  botid  fide  debt  without  notice :  Xi/rthnn  Oounim, 
&c.  Ins.  Co.  v.  Whipp,  26  Ch.  Div.  482,  495 ;  but  where  th<^  payment  ia  madu 
without  any  legal  consideration,  as  for  the  purpose  of  stiiling  a  prosecution, 
the  money  may  be  followed  by  a  person  who  is  not  a  party  to  the  illegal  act : 
Exp.  Wolverhampton  Banking  Co., 14  Q.  B.  D.  32. 

Proceedings  to  recover  tne  money  may  be  taken  by  a  inis-tee  who  ha^ 
actively  concurred  in  the  breach  of  trust :  Carsojh  v.  SkKinej  l;i  L*  E,  Ir,  139 ; 
Price  V.  Blakemore,  6  Beay.  507. 

The  right  of  a  c.  q.  tr,  to  follow  trust  funds  is  an  equitable  right  which 
will  take  priority  over  any  equitable  interest  subsequently  created,  e.^j., 
that  of  a  subsequent  innocent  mortgagee  for  value,  wht>  has  not  obtainai 
the  legal  estate:  Cave  v.  C,  15  Ch.  1).  639;  but  see  Be  Ffrendi's  Estate,  21 
L.  E.  Ir.  283,  where  the  C.  A.  in  Ireland  thought  that  the  right  of  a  c.  g,  ir. 
to  follow  trust  money  into  land  was  an  inferior  equity  to  that  of  an  innocent 
purchaser  for  value  of  an  estate  in  the  land. 

By  the  Partnership  Act,  1878  (53  &  54  V.  c.  39),  s.  13,  if  a  partner  impro- 
perly employs  trust  property  in  the  business  or  on  account  of  thf*  partneMipt 
no  other  partner  is  liable  to  the  persons  beneficially  interested  ;  but  this  is  not 
to  prevent  trust  money  from  bemg  followed  and  recovered  fiom  the  firm  if 
still  in  its  possession  or  under  its  control. 
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BEICEBY  AGAINST  TRUSTEE  PEKSONALLY. 

Anj  interest  of  a  trustee  in  the  trust  property,  whether  devolying  on  "^^yy 
directly  under  the  trust  or  derived  by  purchase  or  otherwise,  is  applicable  to 
make  good  claims  against  him :  Doering  v.  I).,  42  Ch.  D.  203 ;  Irby  v.  i.,  25 
Bear.  632—7;  JaeuhB  v.  Balance,  17  Eq.  341 ;  and  this  though  the  debt  to 
the  trust  was  contracted  alter  the  assignment :  Be  Hervey,  Short  v.  Parratty 
61  L.  T.  N.S.  429;  Hopkins  t.  Goioan,  1  MoU.  561 ;  Morris  v.  Livie,  1  Y.  & 

C.  0.  C.  380.  But  a  legal  interest  in  other  property  giyen  by  the  same  will 
to  the  trustee  is  not  subject  to  a  charge  to  make  good  breaches  by  him : 
FosD  y.  Buckley,  3  Oh.  Div.  508 ;  and  see  Be  Brovm,  Dixon  v.  J?.,  32  Ch.  D. 
597. 

A  husband  haying  sold  some  property  of  his  wife's  which  he  had,  before 
maniage,  agreed  to  settle,  the  rest  of  herproperty  in  his  hands  was  subject 
toahenfor  the  amount:  HasUe  y.  J7.,  2  Ch.  Diy.  304. 

As  between  them  and  their  cs,  q.  tr,,  all  the  trustees  implicated  in  the 
breach  of  trust  are  severally  responsible  for  the  whole  loss:  Lewin,  1039; 
but  one  of  them  may  be  made  primarily  liable  inter  se :  Thompson  y.  Finch, 
8  D.  M.  &  G.  560,  tt  inf.,  Form  4,  p.  982 ;  St<me  y.  Bennet,  W.  N.  (76)  152 ; 
or  entitled  to  conbibution  from  co-trustees :  Fletcher  y.  Oreen,  33  Beay.  513, 
and  cases  there  cited ;  but  where  the  trustees  are  in  pari  delicto,  there  is  no 
light  to  iademnity  between  them :  Bahin  y.  Hughes,  31  Ch.  Diy.  390 ;  and  an 
agreement  that  trustees  resident  abroad  should  not  be  troubled  about  the 
trusts  does  not  bar  the  right  of  thoir  co-trustee  to  contribution :  Bacon  y. 
Oimphausen,  58  L.  T.  N.S.  851.  This  right  can  now  be  enforced  in  the  same 
action:  see  Jud.  Act,  1873,  s.  24  (3,  7),  0.  xyi.  11,  55;  Butler  y.  B„  14  Ch. 

D.  329 ;  Sawyer  y.  S.,  28  Ch.  D.  601 ;  Bahin  y.  Hughes,  31  Ch.  Diy.  390;  Be 
Farlington,  57  L.  T.  N.S.  654.  Contribution  as  to  costs  paid  by  one  could 
he  enforced  on  motion  in  the  suit  under  the  old  practice :  Pitt  y.  Bonner,  1 Y. 
ft  C.  C.  670. 

In  the  case  of  oyer-payment  to  a  beneficiary,  where  the  deficiency  has 
ariaen  from  the  subsequent  wasting  of  the  estate,  the  trustee  is  not  liable : 
Be  Window,  Frere  y.  Winslow,  45  Ch.  D.  249 ;  Fenwick  y.  Clarke,  4  D.  F.  &  J. 
240;  and  see  i2e  Bacon's  Sett.,  42  Ch.  D.  559. 

For  inquiry  as  between  two  defaulting  trustees  (Defts)  in  what  proportions 
the  sums  lost  ought  to  be  borne,  see  Butler  y.  B,,  14  Ch.  D.  329. 

'Where  funds  were  handed  by  trustees  for  investment  to  a  firm  in  which  one 
trustee  was  a  partner,  and  were  misappropriated  by  the  firm,  who  afterwards 
vere  bankrupt,  the  trustees  coxdd  prove  both  against  the  joint  estate  of  the 
firm  and  the  separate  estate  of  uie  defaulting  trustee :  Be  Parkers,  Exp, 
Skeppard,  19  Q.  B.  D.  84. 

Under  the  Merc.  Tjaw  Am.  Act  (19  &  20  V.  c.  97),  s.  5,  the  liability  of 
trustees  inter  m,  is  a  specialty  debt,  if  the  breach  created  one  between  tnem 
and  the  cs,  a.  tr, :  Lockhari  v.  Beilly,  1  D.  &  J.  464 ;  secus,  previously : 
PriettmanY.Tindall,  24  Beay.  244. 

As  between  the  trustee  and  c.  q,  tr.,  a  breach  of  trust  constitutes 
merely  a  simple  contract  debt,  unless  there  is  something  in  the  creation  or 
acceptance  of  the  trust  to  raise  a  liability,  as  on  a  covenant,  against  the 
tmstee :  Adey  v.  Arnold,  2  D.  M.  &  G.  432,  and  cases  there  cited ;  or  express 
sgreement  or  declaration  to  execute  the  trusts :  Wynch  v.  Grant,  2  Drew. 
312 ;  and  he  must  execute  the  deed :  Bichardson  y.  Jenkins,  1  Drew.  477 ;  and 
see  StoryY,  Gape,  3  Jur.  N.S.  706;  in  Be  Hawke»w<yrth,  10  Nov.  1883,  A.  186. 
Ou  motion  to  vary  a  chief  clerk's  certificate,  V.-C.  S.  held  that,  the  case  being 
one  of  breach  of  covenant,  the  debt  was  a  specialty ;  and  so  tmder  a  deed- 
poU:  Turners.  WardU,  7  Sim.  80;  Ellis y,  E.,  L.  C.  21  Dec.  1855;  secus, 
▼here  no  covenant :  Holland  r.  H.,4:  Ch.  449. 

In  an  action  to  administer  a  trustee's  real  estate,  it  may  be  sold  to  repair  a 
hrwch  of  trust  before  the  amount  due  has  been  ascertained :  Bell  v.  Turner, 
2CLD.409. 

A  trustee  cannot  refuse  to  hand  over  monejr  in  his  hands  on  the  ground 
of  ite  being  the  produce  of  an  illegal  transaction :  Worthington  v.  Curtis,  1 
CJL  Div.  419. 

As  to  the  remedies  for  breaohes  of  trust  being  barred  by  time,  aoqniescence, 
•6.,  9.  ty,  p,  979  .  and  AS  to  costs,  inf.  pp.  990  et  seq. 
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BANKRUPTCY  OF  TRUSTEE. 

By  the  Bankruptcy  Act,  1883  (46  &  47  V.  c.  52),  as.  44,  54,  the  properi 
of  a  bankrupt  devolyine  on  him  before  his  discbiarge  Tests  in  the  tnist'^  i 
bankruptcy,  but  (as  under  the  previous  Bankruptcy  Acts)  siich  property 
not  to  be  taken  to  comprise  property  held  by  the  bankrupt  m  timit  for  on 
other  person. 

The  enactment  applies  not  only  to  express  trustees,  bvit  to  exors,  adraor 
factors,  &c. ;  and  if  goods  oonsie;ned  to  a  factor  be  sold,  the  mnnc-y,  so  hjn 
as  it  can  be  identified,  can  be  followed  as  against  the  trustee  m  baukniptcv 
Tooke  V.  HoUingworth,  5  T.  E.  227  ;  Taylor  t.  Plumer,  Z  M.  &  f?,  571 ;  l 
Ulster  Building  Soc.,  25  L.  B.  Ir.  24,  29 ;  and  so  money  in  the  hands  of  a 
agent,  if  by  tlie  course  of  dealing  impressed  with  a  trust :  I/arris  t.  Trumm 
7  Q.  B.  D.  340 ;  9  Q.  B.  Diy.  264 ;  or  proceeds  of  consols  told  for  the  tmstt 
by  his  stockbroker  and  retained  by  the  broker :  Exp.  Cooke,  4  Ch.  Div.  I2;j 
or  money  borrowed  and  not  applied  for  the  purpose  of  piirchasdng  a  erpedf 
property,  which  was  to  be  mortgaged  to  secure  the  loan:  Gtbert  v.  Gintarc 
54  L.  J.  Ch.  439 ;  33  W.  E.  302 ;  52  L.  T.  N.S.  54. 

The  order  and  disposition  clause  in  the  Act  of  1883  (a.  44 J  relates  only  t 
goods  of  debtors  engaged  in  some  trade  or  business,  and  tMngs  in  actio 
other  than  debts  due  or  growing  due  to  the  bankrupt  in  his  trade  or  businee 
are  not  to  be  deemed  goods  within  the  meaning  of  the  section, 

**  Things  in  action  "  within  the  Acts  comprise  shares  in  d^nipaBice  ((WoniVi 
Batik  Y,  mtinney,  11  App.  Cas.  426),  deoentures  charging  tho  wmpany' 
undertaking  (/2€  Pryce,  4  Ch.  D.  685),  and  policies  of  Ufi^  asiiiiranee  :  Eif 
IbbeUon,  8Ch.  Div.  519. 

Property  belonging  to  a  married  woman  for  her  separate  use,  and  o 
which  the  husband  is  to  be  deemed  a  trustee  for  her,  dor^s  uot  p^  to  Ki 
trustee  in  bankruptcy :  Exp,  Sibeihy  14  Q.  B.  Div.  417 ;  and  fanning  etocJ 
of  a  testator  left  m  the  hands  of  his  widow  as  tenant  for  life  passed  fm 
her  interest  only :  Exp.  Barber,  28  W.  E.  522. 

And  shares  in  the  name  of  a  trustee  for  a  company  r+f  which  he  wa 
chairman  were  not  in  his  order  and  disposition :  G.  E,  Ey.  Co.  v-  Turner^  I 
Oh.  149. 

And  the  clause  did  not  apply  where  the  trustee  was  igniirant  of  the  pro 
perty  being  in  existence :  Be  Rawhone^s  Trust,  3  K.  &  J.  3U0,  476 ;  and  s» 
Exp.  Ford,  1  Ch.  Div.  521 ;  Be  Hickey,  10  Ir.  Eep.  Eq.  117. 

The  debt  constituted  by  a  breach  of  trust  being  equitable  only,  would  not 
until  the  Bankruptcy  Act,  1869,  have  supported  a  petition  in  bankruptcy 
Exp.  Blencowe,  1  Ch.  393;  and  see  now  46  &  47  V.  c.  52,  s.  li,  whidi,  thougi 
not  specially  mentioning  equitable  debts,  includes  them. 

By  the  Act  of  1883,  s.  30,  the  liability  after  the  discharge  of  the  banknip 
trustee  continues  only  in  cases  whei*e  the  breach  of  trust  in  fraudijlent. 

Securities  set  apart  by  a  sole  trustee  to  recoup  his  breach  of  trust  did  no 
pass  to  his  assignee  in  bankruptcy :  Be  Bankhead,  2  K.  &  J.  ulGO :  and  reclaini 
mg  trust  property  improperly  pledged  by  and  for  a  firm,  with  paitnershi] 
assets,  and  marking  it,  was  no  fraudulent  preference:  Siuchiir  v.  Wihrm,  2< 
Beav.  324 ;  nor  making  good  misappropriations  on  the  eve  of  bankruptcy 
Exp.  Stuhbins,  17  Ch.  Div.  58 ;  Exp.  Taylor,  18  Q.  B.  Div.  1195  ;  Erp,  IMl 
W.  N.  (86)  211;  (87)  21;  35  W.  K.  264;  and  securities  wotxj  held  not  t^ 
be  in  the  reputed  ownership  of  bankers,  one  of  whom  was  one  of  thp  trus^ 
tees :  see  Exp.  Oeaves,  8  D.  M.  &  G.  291 ;  PitikeU  v.  WHghf.  2  Ua,  120 ;  am 
where  notice  took  tliem  out :  Be  Bogers,  8  D.  M.  &  G.  271. 


DIRE0TOR8  OF  OOMFANIES. 

Directors  are  not  trustees  in  the  same  sense  as  trust eog  under  settle- 
ments and  wills :  Sheffield  and  S.  Yorkshire  Building  8or.  v,  A  iztewood,  A* 
Ch.  Div.  412;  but  confidential  agents  having  a  lai-godistntion  r  MtirzftiC 
Case,  28  W.  B.  511 ;  42  L.  T.  N.S.  206 ;  and  may  make  advanecp  on  sccuritia 
more  speculative  than  tioistees  would  accept :  Sheffield,  &c.  v,  A  izfcwaod^  mp. 
and  so  a- liquidator  is  agent  of  the  co.,  and  not,  strictly  Bi>eaking,  a  trustei 
for  creditors  or  contributories :  Knowles  v.  Scott,  (1891)  1  Ch.  717. 
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'  AjA  dbrectoTB  of  a  oo.  bonnd  by  a  trust  are  not  personally  liable  for 
breaches  of  tnist  oommitted  by  the  co. :  Wilson  v.  Lord  Bury,  6  Q.  B.  Div.  518. 

But  directors  are  precluded  (like  trustees)  from  making  a  profit  by  their 
office :  Parker  v.  McKtnna,  10  Oh.  96 ;  Imp,  Mercantile  Credit  Amoc»  v.  Cole- 
man, 6  Ch.  558 ;  L.  B.  6  H.  L.  189 ;  Great  Luxembourg  By.  Co,  v.  Magnaif, 
25  Beay.  586 ;  and  where  a  director  accepts  shares  from  the  promoter,  resh- 
totion  of  the  shares  is  not  sufficient,  but  the  co.  may  elect  to  take  their 
highest  yalue  whilst  held  by  the  director:  Nant-y-glo  and  Blaina  Co.  y. 
Grave,  12  Gh.  D.  738  ;  Eden  y.  Bidadcde  Bailway  Lamp  Co,,  23  Q.  B.  Diy. 
368,  372 ;  but  the  director  ordered  so  to  pay  is  not  a  defaulting  trustee 
^ihin  the  Debtors  Act,  1869,  b.4:  Be  Diamond  Fuel  Co.,  Mitcal/e's  Case,  13 
Ch.  D.  816. 

But  the  doctrine  that  directors  cannot  make  a  profit  is  inapplicable  where 
it  is  known  to  all  the  members  of  the  co.  that  they  intend  to  make  a  profit : 
Be  British  Seamless  Paper  Box  Co.,  17  Oh.  Diy.  467. 

The  acceptance  of  a  secret  profit  by  a  managing  director  is  justification  for 
his  dismissal,  although  not  mscoyered  Tmtil  after  the  dismissal  took  place : 
Boston  Deep  Sea,  &e.  Co.  y.  Ansdl,  39  Oh.  Diy.  339. 

The  directors  of  a  building  society  are  not  trustees  within  the  Trust  Inyest- 
meat  Act,  1889 :  Be  National  Permanent  Building  Soc.,  43  Oh.  D.  431. 

DiiectoTs  who  make  payments  of  diyidends  out  of  capital,  either  with 
actual  knowledge  that  the  capital  is  bein^  misappropriated,  or  with  know- 
ledge of  the  fa^ts  which  establish  the  misapproprianon,  are  liable  as  for  a 
breach  of  trust :  Zjeeda  Building  and  Investment  Co.  y.  Sheppsrd,  36  Oh.  D. 
787;  Be  National  Funds  Ass.  Co.,  10  Oh.  D.  118;  Flitcro/fs  Case,  21  Oh.  D. 
519. 

And  directors  who  had  improperly  paid  diyidends  out  of  capital  were  not 
allowed  to  plead  the  Statute  of  Limi&tions :  Burdick  y.  Garrwk,  6  Oh.  233; 
but  see  now  the  Trustee  Act,  1888,  s.  8 :  and  post,  p.  981. 

As  to  the  liability  of  directors  for  the  wrongful  acts  of  their  co-directors, 
see  CulUme  y.  London  and  Suburban,  dsc.  Building  Soc.,  25  Q.  B.  Diy.  485 ; 
Buddey,  128 ;  and  as  to  the  liability  of  a  trustee  or  manager  imder  the  Trustee 
Sayings  Bank  Act,  1863,  s.  11,  sub-s.  2,eeeBe  Cardiff  Savings  Bank,  Marquis 
of  Bute's  Ciwe,  (1892)  2  Oh.  100. 

The  dissolution  of  the  co.  is,  in  the  absence  of  fraud,  an  absolute  bar  to  an 
action  for  breach  of  trust  against  the  directors :  Coxon  y.  Gorst,  (1891)  2  Oh.  73. 

By  the  Oompanies  Act,  1862,  s.  165,  the  Oourt  may  assess  damages  against 
delinquent  directors  or  officers:  see  Buckley,  410;  darling's  Case,  20  Bq.  580 ; 
I  Ch.  Diy.  115 ;  Perry's  Case,  34  L.  T.  N.S.  716. 

In  McKay* s  Case,  2  Oh.  Diy.  1 ,  the  secretary  was  made  liable  for  misfeasance 
in  taking  a  transfer  of  shares  from  the  yendor  to  the  co. 

In  proceedings  for  rescission,  the  onus  will  be  on  the  director  to  make 
fall  disdoBure,  out  in  proceedings  under  the  section  the  onus  is  on  the  ap])li- 
cant,  and  he  must  proye  a  breach  of  duty  on  the  part  of  the  director  which 
resulted  in  loss  to  the  co. :  Cavendish- Sentinck  y.  Fenn,  12  App.  Oas.  652 ; 
and  see  Be  Canadian  Land,  Ac.  Co.,  Coventry  and  Dixon's  Case,  14  Oh.  Diy. 
660. 

ExoTB  of  a  deceased  creditor  cannot  be  proceeded  against  under  the  section  : 
Be  British  Guardian  Life  Ass.  Co.,  14  Oh.  D.  335. 

VATtTtTim  WOMEN. 

The  separate  estate  of  a  mairied  woman  is  not  in  general  liable  for  breaches 
of  trust  or  torts  committed  by  her,  whether  restrained  from  anticipation 
(.-imoW  y.  Woodhams,  16  Eq.  29)  or  not :  Wainford  y.  Heyl,  20  Eq.  321 ;  but 
tHe  separate  property  of  a  wife  married  since  9th  Aug.  1870  was  rendered 
liable  for  her  debts  before  marriage  (33  &  34  Y.  c.  93),  eyen  though  settled 
on  the  marriage  without  power  of  anticix)ation  :  Sanger  y.  S.,  11  Eq.  470; 
Axford  y.  BeH,  22  Q.  B.  Div.  548,  sup.  p.  772 ;  and  see  Conlon  y.  Moore, 
Ir.  Bep.  9  0.  L.  190 ;  but  she  could  not  be  made  a  bankrupt  in  respect  of 
them  (unless  at  least  she  had  separate  property) :  Exp.  Holland,  Be  Iieneage, 
9Ch.  307. 

As  to  the  liability  of  the  separate  property  under  the  Act  of  1882  in 

Tct  of  ante-nuptial  debts,  v.  sup.  p.  775. 
husband  was  in  general  liabLd  »)r  breachos  of  trust  committed  by  hi» 
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wife  before  numiage  without  his  knowledge :  Palmer  t.  Wakefield,  3  BeaT 
227  ;  but  husbands  married  between  the  9th  Aug.  1870,  and  3()th  July,  I8T4 
were  not  liable  for  their  wives*  debts  before  marriage:  33  \  34  T.  c,  93,  bAZ: 
and  those  married  since  then,  and  previously  to  the  Act  of  18b2,  only  to  tbi 
extent  of  the  wife's  property  receiyed,  &c. :  see  37  &  38  V.  c.  50, 

Now,  by  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  73),  ».  1 
a  married  woman  is  capable  of  **  entenng  into  and  rendering  herself  liable  ix 
respect  of  and  to  the  extent  of  her  separate  property  on  any  contract/'  aad 

S'  sect.  24,  the  word  **  contract"  includes  ^e  acceptance  of  any  trust,  or  oj 
e  office  of  executrix  or  admimstratrix,  and  the  proyisions  of  ma  Act  as  tc 
liabilities  of  married  women  are  extended  to  all  liabilities  by  reason  of  on^ 
breach  of  trust  or  devastavit  committed  by  any  married  woman,  bdng  c 
trustee,  or  executrix,  or  admimstratrix,  either  before  or  after  her  marriiige 
and  her  husband  is  not  to  be  subject  to  such  liabilities  unless  he  has  acted  oi 
intermeddled  in  the  trust  or  admon.  By  sect.  18,  the  married  woman  wkc 
is  a  trustee,  &c.  is  enabled  to  sue  or  be  sued,  and  transfer,  c»r  jr>in  in  trans- 
ferring, any  public  or  other  stocks,  funds,  or  investments  in  that  clmriacto^ 
without  her  husband,  as  if  she  were  a  feme  sole ;  but  this  section  does  qoi 
deal  with  land. 

And  as  to  actions  by  and  against  married  women,  t\  Bup.  '*  Marktki 
Women,"  Chap.  XXXVTL  ;  0.  xvi.  11,  16 ;  0.  xvm.  4  ;  Lewiix,  869  et  icf 

As  to  the  remedy  for  breach  of  trust  being  barred  by  lapse  of  time,  ^ 
V.  inf»  pp.  979,  980. 


PABTDBS.  \ 

Trustees  may  sue  alone  to  recover  trust  funds  without  making'  tbei: 
C8.  o.  <r.  parties  :  Horsley  v.  Fawcett,  11  Beav.  665 ;  and  one  the  otlier :  i/oj 
V.  aelhy,  1  Y.  &  C.  C.  236 ;  and  though  Pit  joined  in  tho  breach  of  tanat 
Baynard  v.  WooUey,  20  Beav.  683;  Price  v.  Blakemore,  6  BmY.  507  ;  Cor«w 
Y  .  Sloane^  13  L.  B.  Ir.  139 ;  and  one  alone,  making  the  other  a  Deft :  Hught 
Y.  Key,  20  Beav.  395. 

Two  classes  of  trustees  being  liable,  c«.  q,  tr,  could  sue  one  claes  alone 
M*Oachen  v,  Dew^  16  Beav.  84;  and  one  of  several  c-xors  or  trustee 
liable :  Perry  v.  KfioU,  6  Beav.  293 ;  Str<mg  v.  8,,  18  Beay.  408  ;  but  m  ai 
action  to  charee  the  estate  of  one  trustee  and  take  the  accounts  of  the  tes 
tator^s,  the  o&er's  admor  is  required:  DevaynesY.  Bohiason,  24  Beay*  B6 
and  the  cs.  q.  tr,  participant  are  in  such  case  necessary  parties :  Jesse  t 
Bennett,  6  D.  M.  &  G.  609 ;  WelU  v.  TT.,  W.  N.  (76)  227 :  and  all  the  m.  5-  if 
to  an  action  by  some,  to  charge  the  trustees :  Phillipson  y.  Gathj,  6  Ha.  26 
7  Ha.  516;  Munch  v.  Cockerdl,  8  Sim.  219;  Lenaghan  v.  Smith,  2  Ph.  301 
disapproving  Perry  v.  Knott,  sup,,  on  this  point. 

And  as  to  the  different  forms  or  rights  of  suit  hy  cs.  q,  tr,,  &a  to  claim 
against  trustees  and  strangers,  as  debtors,  or  liable  to  the  tniat,  see  S*  (7. 
Lund  V.  Blanshard,  4  Ha.  28,  29;  Rowland  v.  Witherden,  3  Mac.  &  G.  568 
and  other  cases,  sup,  p.  964 ;  a  trustee  who  had  allowed  breaches,  and  wa 
also  a  c.  q,  tr,,  could  not  have  a  suit  by  a  c.  q,  tr,  extended  for  his  benefit 
Pamell  v.  Hingston,  3  S.  &  G.  337. 

And  as  to  proceeding  against  parties  to  a  breach  of  trust  esEclusiyely 
or  in  the  absence  of  some,  or  their  represves,  or  of  som**  or  any  e^.  j.  ^r, 
or  as  to  a  fixed  portion  of  the  funds,  see  Perry  v.  KttoU,  4  Beav.  179 
6  Beav.  293 ;  May  v.  Selby,  1  Y.  &  0.  0.  235 :  Phillipson  y.  (infUj,  Sinm  v 
JEyre,  Bateman  v.  Margerison,  6  Ha.  26,  137,  496 ;  Hughes  y.  Kitf,  20  Beav 
395 ;  DevaynesY,  Robinson,  24  Beav.  99,  n.,  and  cases  there  ;  Ftuvhr  y.  Meynal 
2  D.  &  S.  749 ;  OrayY,  Lewie,  8  Ch.  1035,  1051 ;  and  see  O.  xyi,  4^7,  14,  s: 

Any  one  or  more  of  a  firm  of  solrs  who  have  misapplied  f  unclis  may  bo  suen 
alone :  Plumer  v.  Gregory,  43  L.  J.  Ch.  616. 

Where  the  action  is  not  confined  to  a  particular  breach,  but  asks  a  geneia 
account  with  wilful  default,  aU  the  trustees,  living  or  dead,  must  be  repre 
sented:  Coppard  v.  Allen,  2  D.  J.  &  S.  173. 

Trust  fund  having  been  lost  by  C,  one  of  two  trustees,  a  biU  acaiBst  A 
and  B.,  who  had  paid  part  of  the  fund  to  0.,  and  against  C.  and  the  othe 
trustees  as  to  another  part  of  the  fund,  was  not  multifaiiuiis ;  MargriU\ 
Perks,  12  W.  K.  517. 

Where  a  trustee  refuses  to  sue,  in  assertion  of  a  legal  right,  the  r.  5.  if 


g.  il]   Breach  of  Trust  hy  Improper  Invesimenif  Sfc.   •  971 

nt^  in  a  proper  case  be  allowed  to  sue  in  his  own  name :  Tealman  y.  J*., 
7  (Sl  D.  210;  Mddrum  v.  /Scorer,  54  L.  T.  N.8.  471,  474;  Bowahire  v. 
Watkifu,  1  Buss.  &  My.  277 ;  bnt  a  mere  refusal  by  the  trustee  will  not  en- 
tire the  c  a.  <r.  so  to  sue ;  special  circumstances  must  be  shown  tending 
to  disable  the  trustee  from  suing,  or  rendering  it  inconvenient  that  he 
should  do  so:  Sharjte  t.  San  PatUo  Bail,,  L.  B.  8  Ch.  587,  609 ;  Travis  y. 
MUne,  9  Ha.  14 ;  Bmingfidd  y.  Baxter,  12  App.  Cas.  167 ;  Mddrum  y. 
Seonr,  tup. 

An  equitable  tenant  for  life  may  be  allowed  to  use  the  name  of  the  trustee 
to  defend  an  actioii  of  ejectment :  Longboume  y.  Fisher,  47  L.  J.  Ch.  379. 

And  though  the  c.  q.  tr.  may  haye  a  right  to  compel  the  trustee,  on  a 
proper  indemnity,  to  [lend  his  name  to  enable  the  c.  q,  tr,  to  sue,  yet  the 
name  of  the  trui^kee  as  co-Pit  cannot  be  added  without  his  consent  in  writing 
raider  0.  xyi.  11 :  Besley  y.  B,,  37  Gh.  D.  648. 

As  to  tibe  effect  of  an  order  in  a  winding-up  giying  persons  interested  in  a 
eo.*8  assets  leaye  to  take  proceedings  in  the  name  of  tne  oo.,  on  giving  such 
indemnity  as  the  Court  may  direct,  see  Cape  Breton  Co,  y.  Fenn,  17  Gh.  Diy. 
198. 

As  a  trustee's  agents  are  in  general  accoimtable  to  the  trustee  only,  an 
action  by  a  c  9.  ir.  against  the  trustee  and  his  solr,  alleging  improper 
paymeniB  out  of  the  trust  fund  by  the  trustee  to  the  solr,  cannot  be  mam- 
tamed  as  agadnst  the  solr :  Be  Spencer,  S.  y.  Hart,  51  L.  J.  Ch.  271 ;  SOW.  B. 
435 ;  45L.T.  N.S.  645 ;  Be  Jackson,  40  Ch.  D.  495 ;  Maw  y.  Pearson,  28  Beay. 
196 ;  but  the  proper  remedy  is  by  taxation  under  the  third-party  dause :  Be 
Spencer,  8,  y.  BaH,  sup.  ;  and  v.  sup,.  Vol.  L,  Chap.  XVLL.,  pp.  249  et  «ej. 

The  Court  refused  to  hear  counsel  for  trustees  in  support  of  an  application 
by  a  tenant  for  life  whose  interest  was  opposed  to  those  of  the  remainder- 
men, it  being  the  duty  of  the  trustees  to  be  a  check  on  him :  Be  Hotchkin^s 
SetOed  Estate,  35  Ch.  f>.  41. 

Cs,  q,  tr,  of  legacies  retained  in  hand  by  trustees  are  not  necessary  parties 
to  an  action  by  creditors  to  follow  the  legacies :  Be  Bowden,  Andrew  y.  Cooper, 
45  Gh.  D.  444. 


Section  n.— Breach  of  Teust  by  Improper  Investment  or 
Non-conversion — CoNouRRENCSy  Acquiescence  and  Laches, 

BY  CESTUIS  que  TRUSTENT. 

1.  Inguirie%  as  to  Trust  Hinds  and  Loss  by  Improper  Investment  or 

Non-investment, 

1.  Aoootjnt  of  the  receipts  and  payments  in  respect  of  the  trust  funds 
leoeived  by  Deft  or  his  deceased  co-trustee,  or  either  of  them — ''2.  An 
inquiry  of  what  particulars  the  trust  funds  consist,  and  how  they  are 
invested ;  3.  And  in  case  it  shall  appear,  in  taking  the  said  aocoimts, 
that  any  unauthorized  investments  have  been  made  of  the  said  trust 
funds,  then  an  inquiry  whether  any  and  what  loss  has  been  sustained 
thereby,  and  if  so  how,  and  under  what  circumstances  ;  4.  An  inquiry 
what  balances  from  time  to  time  remained  in  the  hands  of  the  said 
tmstees,  or  either  of  them;  5.  And  in  case  it  shall  appear  in  taking 
the  said  aocoonts  that  any  part  of  the  said  trust  funds  has  improperly 
remained  uninvested,  an  inquiry  whether  any  and  what  loss  has  been 
sustained  by  reason  thereof,  and  if  so,  when  and  under  what  circum* 
rtanoes."— P«ar*ofi  v.  Beet,  M.  B.,  8  Feb.  1860,  B.  868. 
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2.  Investment  declared  improper. 

Judgment  to  administer  estate — "  And  declare,  that  tlie  mTesto 
any  part  of  the  personal  estate  of  the  testator  by  the  Deft  C,  eit] 
way  of  loan  upon  the  deposit  of  exchequer  bills,  £5  p.  c.  Ei 
Bonds  &c.  [other foreign  securities'],  was  an  improper  investment; 
in  taking  the  accounts  of  the  personal  estate  of  the  testator  not  s 
cally  bequeathed,  oome  to  the  hands  of  the  Deft  C,  regard  ib  to  1 
to  Uie  foregoing  declaration." — Knott  y.  Cottee,  M.  E.,  12  Maich, 
B.  946 ;  16  BeaT.  77;  16  Jur.  762. 

i 

3,  The  Like — Payment  by  Inetalmente — Security  h  be  mid 
Default — Arrangement  not  to  prejudice  Appeni. 

''Declare,  that  the  inyestment  of  the  sum  of  £7; 3 20,  in  the 
ings  mentioned,  on  the  security  of  the  estates  comprised  in  the  : 
ture  of  &c.,  was,  so  far  as  regards  the  Pit,  a  breach  of  trust  mx  tl 
of  the  Deft  A.** — Directions  by  arrangement  for  Deft  A.  to  make 
Pit's  share  of  fund,  with  interest  at  £4  p.  c,  by  inst^ments ;  An 
in  default  of  such  payments  or  any  of  them  the  mortgage  secui 
realized;  And  that  the  Pit,  out  of  the  money  arising  from  any  hi 
paid  the  amount  due  to  her  with  her  costs  of  suit. — *'  And  by  o 
of  the  Pit  (by  her  counsel),  any  consent  or  admission  on  the  part 
Deft  A.,  or  other  matter  herein  contained,  is  not  to  prejudice  or 
any  right  of  appeal  by  or  on  the  part  of  the  Deft  A.^^Iibe 
apply.— if'Xeorf  V.  AnnesUy,  M.E.,  24  March,  1863,  B.  695  ;  16 
600. 

For  decree  to  replace  stock  sold  oat,  and  invested  on  mortgage,  in 
did  not  realise  the  stock,  see  PhilUpson  y.  Oattyy  7  Ha.  53  L 

For  order,  on  further  consideration,  for  Defts,  the  trust oe&,  to  transi 
pay  into  Court,  within  six  months,  stock  and  cash  due  from  them  in  : 
of  a  breach  of  trust,  or  such  part  thereof  as  should  remain  due  after  re 
the  security  on  which  the  funds  had  imjjroperly  been  invested,  whic 
were  to  be  at  hberty  to  do,  and  to  pay  in  the  proceeds,  to  be  inva 
like  stock,  and  if  paid  in,  such  proceeds  to  be  taken  in  part  eatia 
of  the  stock  and  cash  before  directed  to  be  paid  in,  at  the  iiverage  prii 
week  after;  Pit's  costs,  and  the  costs  of  infant  Defts,  iieeessaiy  par 
be  raised  and  paid  in  the  first  place  out  of  fund  in  Court,  but  to 
placed  by  the  trustees,  with  declaration  that,  as  between  the  Dei 
trustees,  one  of  them  was  primarily  liable  in  respect  of  the  breach  o 
and  costs,  see  Hanhury  y.  Holgate,  M.  E.,  4  June,  1861,  A.  Vim. 

I 

4.  Inquiries  as  to  Loss  by  Non-conversion  and  Non-investment^  < 

to  Acquiescence. 

Aooouirr  of  testator's  personalty  other  than  the  leasehold  est 
any)  comprised  in  the  M.  farm — "  1.  An  inquiry  what  freehol 
copyhold  estates  the  testator  was  seised  of  at  his  death,  and  w] 
any  and  what  leasehold  estates  were  comprised  in  the  M.  i 
2.  Inquiry  what  parts  sold,  and  how  the  purchase- money  Las 
applied.     3.  "An  inquiry  whether  the  M.  farm,  or  any  part  th 
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ikiiglit  at  any  and  what  time  subsequent  to  the  testator's  death,  and 
praviouslj  to  the  actual  sale  thereof,  have  been  sold  for  any  and  what 
flum  of  money  gpreater  than  that  for  which  the  same  was  actually  sold ; 
And  if  so,  for  what  reason  and  under  what  circumstances  the  same 
remained  unsold;  And  whether  the  Pits,  or  either  and  which  of  them, 
after  they  respectively  attained  the  age  of  twenty-one  years,  and  the 
Defts  R  &c.,  or  any  and  which  of  them,  in  any  and  what  manner, 
approTed  of  or  acquiesced  in  the  same  remaining  unsold,  and  whether 
being  aware  of  the  direction  in  the  testator's  will  for  the  sale  thereof. 
4.  An  inquiry,  for  what  reason  and  under  what  circumstances  the 
Befts  D.  and  A.  omitted  to  make  a  sufficient  investment  to  answer  the 
annuities  of  £ —  and  £ — ,  given  by  the  testator's  will,  and  whether 
any  and  what  loss  has  been  occasioned  to  the  testator's  estate  by  such 
OBuadojL^^Adams  v.  Dunn,  V.-C.  K.,  4  Aug.  1859,  A.  2087,  penned 
by  the  Y.-C;  and  see  Taiflor  v.  Tabrum,  6  Sim.  281,  sup.  p.  969. 

5.  Inquiry  as  to  Acquiescence  in  alleged  Breach  of  Trust, 

"  As  inquiry,  at  the  request  of  the  Defts  B.  &c.  {accounting  parties) 
whether  any  and  which  of  the  persons  beneficially  interested  under  the 
win  of  the  testator  did,  as  mentioned  in  the  said  Defts'  answer,  concur 
in  the  alleged  breach  of  trust  in  respect  of  the  moneys  remaining  in 
the  hands  of  the  late  Deft  B.  the  elder,  deceased,  and  of  the  Defts  B. 
&JiiC:'^Wrightson  v.  Bryant,  V.-O.  K.,  12  July,  1859,  B.  2281. 

For  decree  charging  loss  hy  breach  of  trust  without  prejudice  to  any 
remedy  against  the  concurring  life  tenant's  interest,  see  Meyer  v.  Montriou^ 
9  Beav.  522. 

For  inquiry  as  to  notice  of  breach  of  trust  and  acquieecence,  and  as  to  acts 
in  eridence  thereof,  and  with  reference  thereto,  see  BroadhurH  v.  Batguy,  1 
Y.  &  C.  C.  32;  JoffMB  v.  Frearaon,  ib.  379;  and  as  to  exor  acting  in  oo-exor*s 
lifetime,  and  as  to  acts  in  evidence,  and  consequent  inquiries  as  to  testator's 
wtate  and  breaches  of  trust,  8,  C. ;  and  for  inquiry  as  to  trustee's  remedy 
against  c.  j.  fr«.,  Backham  v.  Siddall,  1  Mac.  &  GF.  607,  et  v.  inf.  p.  979. 

hi  Lincoln  v.  Wright,  4  Beav.  427,  an  inquiry  was  refused  for  want  of 
wffiaent  eridence. 


6.  Trustees  declared  liable  in  respect  of  Non-conversion  and 
Purchase  of  Shares. 

''DtcusB  that  the  Defts  T.  H.  ftc.  are  liable  to  make  good  to  the 

estate  of  P.,  the  testator  See.,  all  loss  which  has  already  accrued  or  may 

iiereafter  accrue  by  reason  of  such  default,  as  in  the  statement  of  claim 

mentioaed,  on  the  part  of  the  said  Defts  in  (not)  selling  and  disposing 

of  nieh  shares  in  the  B —  Banking  Co.  as  formed  part  of  the  testator's 

estate,  and  also  by  reason  of  the  investment  of  any  portion  of  the 

testator's  estate  in  the  purchase  of  shares  of  the  said  banking  co.,  and 

thit  the  said  Defts,  the  trustees,  are  liable  to  pay  so  much  of  the  Pit's 

costs  of  this  action  as  are  occasioned  by  or  relate  to  the  Pit's  claim  in 

nspect  of  the  said  shares,  without  prejudice  to  the  Defts'  right  to 

teome  the  residue  of  their  costs  out  of  the  residuary  estate." — ^Direc- 
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tions  to  tax  and  distinguisli  the  costs  relating  to  such  claim,  and  to: 
trustees  to  pay  them. — "  And  Let  the  following  l^c.  : — 1.  An  inquin 
what  loss  has  already  aocrued  or  may  hereafter  accrue  (n>)  to  thi 
estate  of  the  testator  by  reason  of  sach  default  as  in  the  statement  o 
claim  mentioned  on  the  part  of  the  Defts  T.  H,  i&c,  [_trustees],  in  no 
selling  or  disposing  of  such  shares  in  the  said  B^ —  Banking  Co.  a 
formed  part  of  the  testator's  estate,  and  also  by  reason  of  the  invest 
ment  of  any  portion  of  the  testator's  estate  in  the  pyjekase  uf  share 
in  the  said  banking  co." — Defts  to  pay  in  the  balance  found  due  afte 
deducting  the  residue  of  their  costs. — Usual  admon  judgment. — Sei 
Sculthorpe  v.  Tipper,  V.-O.  M.,.20  Dec.  1871,  B.  3412;  S.  C,  13  Eq 
232,  inf.  p.  976. 


7.  Order  to  replace  Stock  impi^operhi  Sold. 

Upon  motion  &c.,  by  counsel  for  Pits,  and  upon  hearing  &c.,  fo 
Defts ;  Declare  that  the  Defts  A.  B.  and  C.  D.  are  liable  to  make  goo 
to  the  trust  estate  of  the  settlement  made  on  the  marriage  of  &c.^  as  a 
the  death  of  E.  F.,  the  tenant  for  life  under  the  settlement  dated  kc 
£ —  Consols  sold  in  1875  with  the  dividends  which  would  have  accrue 
thereon  as  from  the  death  of  such  tenant  for  life ;  And  Let  the  Deft 
A.  B.  and  C.  D.,  on  or  before  &c.,  purchase  in  the  naraea  of  the  Pits,  th. 
trustees  of  the  said  settlements,  £ —  Consols  representing  the  said  £- 
Consols ;  And  in  taking  the  account  directed  bj  th©  order  dated  &c 
the  said  Defts  are  to  be  charged  with  a  sum  of  ca&h  equal  to  the  divi 
dends  which  would  have  been  produced  in  the  interval  between  ti 
death  of  the  tenant  for  life  and  such  purchase  if  such  consols  had  n< 
been  sold. — Jie  MassinffberePs  Settlement,  HoUtcay  v,  Trelawni^^  Kay,  J 
7th  Feb.  1889,  B.  362;  S,  C,  59  L.  J.  Ch.  107.  i 


8.  Contribufion  between  Cestui  que  Tntds,  | 

This  action  coming  on  for  trial  &c.,  in  thepreeence  of  counsel  for  tl 
Pit  and  the  Defts;  Declare  Defts  are  liable  to  contribute  and  pay  to  tli 
Pits  as  trustees  of  &c.,  £ — ,  being  the  amount  paid  by  the  Pits  int 
Court  in  an  action  oi  A.  v.  B.  &c.,  with  interest  tliereon  at  the  rate  ( 
£4  p.  c.  per  ann.  from  the  —  day  &c.— Direction  for  payment  of  the  sai 
£ —  and  interest. — Bacon  t.  Camphausen,  Stirling,  J.,  8th  March,  188! 
A.  323;  S.  C,  58  L.  T.  N.S.  851. 


9.  Advances  to  Executor — Repayment  to  Morigagee  teith  Cmts. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for  tli 
Pits  and  the  Defts;  Declare  the  Pits  are  entitled  to  a  lien  on  £ —  P« 
ference  Stock  of  &c.,  deposited  with  them  as  in  tlio  statement  of  claii 
mentioned  for  £—  and  interest  thereon  at  the  rate  of  £5  p.  c.  per  am 
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from  dc;  Take  aooount  of  what  is  due  to  the  Pits  on  the  footing  of 
aoeli  lien  for  principal  and  interest  and  mortgagee's  costs  to  be  taxed, 
ftc—SeU  Preference  Stock. — Defts  to  join  in  and  execute  all  necessary 
transfers  for  effecting  such  sale. — ^Plts  to  pay  proceeds  into  Court 
within  —  days  after  receipt. — ^Direction  to  pay  amount  to  be  certified 
to  be  due  to  the  Pits  out  of  such  proceeds  and  dispose  of  residue. 
— aiW^  Co.  V.  Thorley,  Malins,  V.-C,  13  Nov.  1880,  A.  3610;  S.  C, 
16  GL  D.  151. 


NOTES. 
BBEACH  OF  TBXJST — ^IMFBOPER  iiv  YJsSTMJirfT. 

As  a  general  rule,  '*  the  law  requires  of  a  trustee  no  higher  de&;ree  of  dili- 
gence in  the  execution  of  his  office  than  a  man  of  ordinary  prudence  would 
ezerdfie  in  the  management  of  his  own  private  affairs  " :  Learoyd  v.  Whitdey^ 
12  App.  Oas.  727,  733,  per  Lord  Watson ;  Smdhurst  v.  Hcuftings,  30  Ch.  D. 
490,  per  Bacon,  Y.-C. ;  but  it  is  lus  duty  to  confine  himself  to  the  class  of 
inTesbnents  which  are  permitted  to  the  trust,  and  likewise  to  avoid  all  invest- 
ments of  that  class  which  are  attended  with  hazard :  8.  C. ;  and  see  Knox  v. 
Madnwium,  13  App.  Cas.  753 ;  Bae  v.  Meek,  14  App.  Cae.  558,  569,  570;  Be 
SoZmon,  Priest  y.  Upplehy,  42  Ch.  Div.  351,  367 ;  Sheffield  Society  v.  AizU- 
ipood,  44  Ch.  D.  412,  454 ;  Be  Whitdey,  Learoyd  v.  Whitdey,  33  Ch.  Div.  347, 
355  (per  lindley,  L.J.) ;  12  App.  Cas.  727  ;  BvXlock  v.  Bullock,  56  L.  J.  Ch. 
221;  55  L.  T.  N.8.  703;  Blyth  v.  Fladgaie,  (1891)  1  Ch.  337,  354. 

The  question  whether  the  trustee  has  actea  with  ordinary  prudence  is  one 
of  fact  to  be  solved  according  to  the  circumstances  of  each  case  :  Binnie  v. 
Brom,  14  App.  Cas.  676. 

And  the  onus  is  on  them,  though  empowered  to  lend  on  "  such  securities 
•8  they  may  approve,"  to  show  a  sound  diBcretion  in  investing :  Stretton  v. 
il«Anuiff,  3  Drew.  9,  15 ;  see  Zcmbaeo  v.  Cauavetii,  11  Eq.  439. 

^l^rasteee  should  not  lend  more  than  two-thirds  of  the  value  of  land : 
Shcfawy  V.  Sewell,  1  My.  &  Cr.  8  ;  Madeod  v.  Annesley,  16  Beav.  600 ;  nor 
half  that  of  houses:  StrOton  y.  Ashmally  3  Drew.  12;  Madeod  v.  AnneeUy, 
wp.;  Bvdgt  v.  Gummow,  7  Ch.  719 ;  or  of  perpetual  leaseholds  for  lives  m 
Ireland  at  large  head-rents :  Madeod  v.  Annesley,  sup, ;  and  see  Jones  v.  Julian, 
25  L.  E,  Lr.  45 ;  or  on  sub-mortgages  of  a  speculative  character :  SmethurH  v, 
Haaings,  30  Ch.  D.  490;  but,  senile,  there  is  no  objection  to  a  sub-mortg^^ 
▼here  the  tmstees  have  the  legal  estate,  and  can  exercise  all  the  original 
i»»ortga^'8 powers:  S.C. 

^m  in  the  case  of  buildings  used  in  trade,  and  the  value  of  which  must 
wpend  on  external  and  uncertain  circumstances,  they  should  not,  in  general, 
lend  80  much  as  a  half :  Stickney  v.  Sewell,  sup, ;  Stretton  v.  Ashmall ;  Boyds 
J; A,  14  Beav.  64;  and  see  Learoyd  v.  Whiteley,  sup,;  Be  Pearson,  51  L.  T. 
N.8. 692. 

Though  the  "two-thirds  rule"  is  not  a  hard-and-fast  rule  {Be  Medland, 
£iand  y.  M,,  41  Ch.  Div.  476 ;  Smethurst  v.  Hastings,  30  Ch.  D.  490 ;  Be 
Mfrei/,  Q,  y.  Falkner,  23  Ch.  D.  483,  490 ;  Strettony.  Ashmall,  3 Drew.  12), 
76t  it  is  one  to  which  trustees  will  do  well  to  adhere  in  eyery  case :  Lewin, 
358,  citing  Learoyd  v.  Whitdey,  sup,;  Knox  v.  Mackinnon,  sup.;  Bae  v.  Meek, 
«(P-;  Bm  y.  FiadgaU,  sup. 

It  19  their  duty  to  ascertain  the  value  of  the  security  on  which  they  are 
*®oding;  and  trustees  failing  to  do  so,  or  relying  upon  a  valuation  made  by  a 
ffoireyoT  employed  by  the  borrower,  have  been  neld  personally  liable  for 
«®«quent  loss :  Smethurst  v.  Hastings,  30  Ch.  D.  490 ;  Be  Olive,  0.  v. 
WeUerman,  34  Ch.  D.  70 ;  Be  PaHington,  P.  v.  Allen,  57  L.  T.  N.8.  654 ; 
WakcfUy,  Lyons,  54  L.  T.  N.S.  786 ;  Bae  v.  Meek,  14  App.  Cas.  558;  Ingh 
y' Partridge,  34  Beav.  411 ;  Hopgood  v.  Parkin,  11  Eq.  74 ;  Budge  y.  Qum- 
^^,  7  Ch.  719. 

^6y  were  made  liable  for  loss  from  a  mortgage  of  a  seaside  hotel,  on  the 
™pwt  of  a  London  surveyor :  Budge  v.  Oummoto,  L.  B.  7  Ch.  719,  following 
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Jonei  T.  LewiB^  17  Sol.  J.  45,  reyeraang  5.  C,  3  D.  &  S.  474 ;  and  see  Ropgtx 
V.  Parkin,  11  Eq.  74,  aup.  p.  964;  or  where,  without  inquiry,  they  relit 
upon  the  fraudulent  representation  of  the  sobr  that  the  security  wt 
sufficient :  Sutton  v.  Witdtra,  12  Eq.  373 ;  for  lending  an  excessive  ainom 
on  brickworks :  Learoyd  v.  Whitdey,  •**?•/  or  unlet  houses :  Hoey  t»  Grtri 
W.  N.  (86)  236 ;  Fry  v.  Taj^wm,  28  Ch.  D.  268  ;  SmethurstY.  Hatdingt,  30  G 
D.  490 ;  or  cottage  property  in  a  town :  Re  Salmoriy  42  Ch.  Div.  351 ;  /Ee  Oliv 
0.  V.  Westerman,  34  Ch.  D.  74 ;  and  as  to  unfinished  buildings,  see  Mae  i 
Meek,  14  App.  Cas.  558,  571. 

Trustee  Ad,  1888.— Now,  by  the  Trustee  Act,  1888,  s.  4,  sub-s,  4,  a  tnist* 
lending  money  upon  the  security  of  any  property  is  not  to  be  chargeable  wij 
breach  of  trust  *  *  by  reason  only  of  the  proportion  borne  by  the  amount  of  ti 
loan  to  the  value  of  the  property  i^t  the  time  when  the  loan  was  made/'  prt 
Tided  it  appears  (1)  that  the  trustee  was  acting  on  a  report  as  to  value  msii 
by  a  person  whom  he  reasonably  believed  to  be  an  able  practical  surveyor  < 
valuer ;  (2)  instructed  and  employed  independentlv  of  anj^  owner  of  the  prf 
perty ;  f  3)  whether  such  surveyor  or  valuer  carried  on  business  in  the  localil 
where  the  property  is  situate,  or  elsewhere  (overruling,  pro  ianto,  Fn/  v,  T'tj 
•on,  28  Ch.  D.  268 ;  and  see  Budge  v.  Gummow,  7  Ch.  717,  722) ;  and  (4)  tb; 
the  amount  of  the  loan  does  not  exceed  two-thirds  of  the  value  stated  m  ^c 
report ;  and  (5)  that  the  loan  was  made  under  the  advice  of  such  surveyor  < 
valuer,  as  expressed  in  such  report.  And  the  section  applies  to  property  • 
anv  tenure,  whether  agricultural,  or  house,  or  other. 

The  choice  of  the  surveyor  is  a  matter  upon  which  the  trustee  must  eic  i 
dse  his  own  judgment :  see  Be  Walker,  69  L.  J.  Ch.  386,  391 ;  62  L.  T,  N.: 
449 ;  38  W.  K.  766 ;  and  he  cannot  properly  leave  the  nomination  to  his  mh 
Fry  V.  Tapton,  $up. 

As  to  the  form  and  contents  of  the  report,  see  Be  Walker,  tup.;  Br  Olit 
O,  V.  Westerman,  34  Ch.  D.  74;  Learoyd  v.  Whiteley,  12  App.  Cas.  735;  I 
Ch.  Div.  351 ;  Lewin,  359. 

Particular  Investments, — A  direction  to  invest  on  mortgage  of  realty  di 
not  comprise  a  mortgage  of  a  railway  undertaking :  Mant  v.  Leith,  15  i3«fl 
524 ;  nor  railway  mortgages  under  the  8  &  9  V.  c.  16,  s.  38 ;  nor  Or© 
Northern  Bailway  debenture  stock:  Mortimore  v.  M.,  4  D.  &  J.  472  ;  2S  1 
J.  Ch.  558 ;  and  a  long  term  of  years  did  not  answer  the  description  of  re 
securities :  Be  Boyd's  SettUd  Estates,  14  Ch.  D.  626 ;  Leigh  v.  L.,  56  L.  . 
N.S.  Ch.  125 ;  56  L.  T.  N.S.  634  ;  35  W.  E.  121 ;  but  see  now  the  Trust- 
Act,  1888,  s.  9. 

And  trustees,  unless  expressly  authorized,  should  not  invest  in  a  coi 
tributory  mortgage :  Webb  v.  Jonas,  39  Ch.  D.  660 ;  Be  MaMUighrrtfi  ScUl 
ment,  63  L.  T.  N.S.  296  (C.  A.) ;  and  see  Be  Walker,  51«  L.  J.  Ch.  386 ;  < 
L.  T.  N.S.  449;  38  W.  E.  766;  Lewin,  366;  and  they  should  not  invest* 
second  mortgage :  see  Lewin,  364,  365 ;  nor  if  the  trust  iuvt  Htment^  iuchii 
a  second  mortgage  should  they  purchase  the  equity  of  redemption :  Wo 
many.  R^.,  43  Ch.  D.  296. 

Preference  shares  are  not  a  ** security"  on  the  funds  of  a  oo. :  Harrh  t.  L 
29  Beav.  107 ;  9  W.  E.  444. 

If  the  security  is  deficient,  the  trustees  may  insist  on  a  change,  tbou| 
the  consent  of  the  tenant  for  life  is  required  and  refused :  Harrison  v.  Thext^ 
4  Jur.  N.S.  550 ;  Costello  v.  O'Borke,  Jr.  Ben.  3  Eq.  172.  But  there  must  1 
strong  reasons :  Parke  v.  Thackray,  24  W.  E.  21. 

Eetaining  old  and  buying  new  shares  in  an  unlimited  bank  were  breach 
of  trust:  Sctdthorpe  v.  Tipptr,   13  Eq.  232,  Form  6,  p.  973;  EdicanU 
Edmunds,  34  L.  T.  N.S.  522.     But  in  Be  Hirst,  11  L.  T.  N.S.  533,  ^ 
Court  gave  its  opinion  that  shares  in  the  Yorkshire  Banking  Co<  might 
retained. 

As  to  the  right  of  trustees  to  employ  brokers  and  other  agents  in  t 
ordinary  course  of  business,  v,  sup,  p.  963. 
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NATU&E  AKD  EXTENT  OF  TRUSTEE  8  LIABILITY. 

Tnistees  not  liaymg  ooin|>lied  with  a  direction  to  inyeet  a  sufficient  sum  to 
provide  an  annuity,  an  inquiiy  what  sum  should  have  been  invested  was  sent, 
and  their  liability'declared :  Starkey  v.  Dyson,  24  W.  B.  37. 

Trustees,  with  power  to  invest  in  funds  or  on  mortgage,  and  doing  neither, 
are  liable  for  the  amount  with  interest,  and  not  for  that,  or  its  amount  in 
stock,  at  c  q,  trJs  option :  Bobiruon  v.  /?.,  1  D.  M.  &  G.  247 ;  Shepherd  v. 
MohU,  4  Ha,  500;  Palmer  v.  Wakefield,  3  Beav.  227  ;  Beea  v.  Williams,  1  D. 
&  S.  314 ;  and  so  where  meanwhile  invested  in  Exchequer  bills :  Matthews 
V.  Brise,  6  Beav.  239 ;  and  where  stock  was  sold  for  the  purpose  of  making 
ihe  improper  investment,  they  were  liable,  at  the  option  of  the  cs.  q.  ir., 
either  to  replace  the  stock  or  account  for  the  proceeds  of  sale,  with  interest  at 
5  p.  c. :  PhiUipson  v.  Oatty,  7  Ha.  616 ;  Re  Massingherd's  Setaement,  63  L.  T. 
N.S.  296  (C.  A.) ;  59  L.  J.  Ch.  107 ;  and  see  Matthews  v.  NinholU,  Form  8, 
sup,  p.  957.  And  so  when  invested  in  mortgage,  where  directed  to  be  so  in 
stock :  Pride  v.  Fooks,  2  Beav.  430 ;  Lewin,  330 ;  but  now  see  the  Trust  In- 
vestment Act,  1889 ;  and  only  for  the  loss  from  buying  Bank  stock  instead 
of  3}  p.  c's.:  Hynes  v.  Bedington,  1  J.  &  K  589. 

An  mvestment  on  leasehold  with  only  fourteen  y^u^  to  run,  and  small 
margin  of  value,  was  called  in :  Pince  v.  Beattie,  11  W.  B.  979. 

The  liability  of  the  trustee  to  make  good  the  loss  is  not  conditional  upon 
an  option  beiog  given  to  him  of  taking  over  the  security :  Be  Salmon,  Priest 
V.  Upplehy,  42  Ch.  Div.  351 ;  and  see  Be  Massingherd's  SeUltrnttU,  63  L.  T. 
N.S.  296  (C. A.);  and  new  trustees,  to  whom  the  security  is  transferred  by 
him,  may  realise  and  hold  him  liable  for  the  deficiency,  and  may  be  justi- 
fied in  80  realising  without  notice  to  him :  Be  Salmon,  sup. 

But  in  an  action  by  one  trustee  against  his  co-trustee  in  the  absence  of  the 
es.  q,  tr,,  the  Court  will  not  order  realisation  merely  to  ascertain  the  deficiency, 
as  the  cs.  a.  tr,  may  prefer  either  to  retain  the  securities  or  proceed  to  a  fore- 
dosure:  Butler  v.  B,,  5  Ch.  D.  554 ;  7  Ch.  Div.  116. 

When  the  trustee  is  ordered  to  replace  the  fund,  but  existing  securities  are 
retained  for  more  favourable  re-investment,  at  the  instance  of  the  cs.  q,  tr,, 
they  are  entitled  to  an  interim  lien  on  the  securities :  Be  Whitelev,  W.  v. 
Learoyd,  33  Ch.  D.  347 ;  5.  C.  in  D.  P.,  Learoyd  v.  Whiteley,  12  App.  Cas. 
727. 

By  the  Trustee  Act,  1888,  s.  5,  where  a  trustee  has  improperly'  advanced 
trust  money  on  a  mortgage  security,  which  would  at  the  time  of  investment 
have  been  a  proper  investment  in  all  respects  (t.e.,  in  all  respects  other  than 
value:  Be  Walker,  W,  v.  W.,  59  L.  J.  Ch.  386;  62  L.  T.  N.S.  449;  38  W.  E.  766) 
for  a  less  sum,  the  securitjr  is  to  be  deemed  an  authorized  investment  for  such 
less  sum,  and  the  trustee  is  only  liable  for  the  difference. 

The  burden  of  proof  is  on  the  trustee  who  seeks  the  protection  of  the 
section :  Jones  v.  Julian,  25  L.  B.  Ir.  45. 

The  original  breach  was  not  cured,  though  the  money  was  recovered,  re- 
invested, and  again  sold  out  and  then  lost :  Lander  v.  Weston,  3  Drew.  389 ; 
and  so  in  a  case  of  a  loss  traceable  to  the  imauthorized  investment :  Fyler  v. 
F,,  8  Beav.  550. 

A.,  a  solr,  investing  on  improper  securit;^,  without  the  cUenfs  knowledee, 
a  dividend  under  A.'s  bankniptcy  was  paid  towards  making  it  good.  Tne 
security  afterwards  turning  out  sufficient,  and  the  dividend  Doing  repaid,  it 
belonged  to  A.'s  estate,  ana  not  to  subsequent  incumbrancers  on  the  property 
moft^iged :  Sawyer  v.  Qoodwin,  1  Ch.  D.  351. 

And  as  to  what  investments  are  authorized  by  particular  words  and 
statutes,  r.  inf,,  Section  VI.,  p.  999. 

PATMSNT  OF  TBTIBT  FUNDS  INTO  OOTTBT. 

It  is  not  a  matter  of  course  to  order  payment  of  trust  funds  into  Court, 
but  a  reasonable  ground  for  making  the  order,  such  as  danger  to  the  fund, 
must  be  shown:  Be  Braithtvaite,  B.  v.  Wallis,  21  Ch.  D.  121 ;  Boss  v.  B,, 
12  Beav.  89 ;  but  see  Bobertson  v.  Scott,  14  L.  T.  N.S.  187. 

Trustees  weire  ordered  to  pay  into  Court,  on  motion,  trust-money  not 
invested:  Wigleeworth  v.  W.,  16  Beav.  269 ;  or  on  improper  security :  Score 
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V.  Fordy  7  Beav.  333 ;  Bournes.  MoU^  8  Beav.  177  ;  or  paid  away  improper] 
8coH  V.  Becker,  4  Price,  346;  Meyer  y.  Mantriou,  4  Bear.  343 ;  uinl  on  aa  i 
mission  by  answer,  but  six  weeks  were  allowed  for  getting  in  a  mort^j 
Wyatt  ▼.  Sharratt,  3  Beav.  498  ;  CW/m  v.  C,  2  Sim.  365 ;  and  on  an  a-iiiiisg 
in  Chambers :  Hinde  v.  Blake,  4  Beav.  597.  Under  the  former  prat  tii>\ 
right  to  have  the  money  paid  into  Court  must  have  been  properiy  rair^ 
Pit's  pleadings:  Protui/oot  v.  Hume,  4  Beav.  476;  and  see  Michardson 
Bank  of  England,  4  My.  &  C.  165. 

The  payment  has  been  more  readily  ordered  at  the  hearing  than  on  int 
locutory motion :  Goveme$$e$*  InstituHonY.  Rtisbridger,  18 Beav.  467 ;  Isam 
WeaJtherUone,  10  Ha.  App.  xxx. ;  but  now  any  admission,  direct  or  imi^Ii 
will  be  sufficient  to  enaole  the  Court  to  act :  London  Syndicate  v.  Lord,  s  i 
Div.  84;  Freeman  v.  Cox,  8  Ch.  D.  148;  Porrett  v.  White,  31  Ch.  Div.  i 
Hampden  v.  Wallis,  27  Ch.  D.  251 ;  Dunn  v.  Campbell,  27  Ch,  D.  254, 
Wanklyn  v.  Wilson,  35  Ch.  D.  180,  186. 

And  see  O.  ZXXU.  6,  »up,.  Vol.  I.,  pp.  156,  157,  providing  that  any  pa 
to  an  action  may,  at  any  stage  of  it,  apply  for  such  order  as  on  the  adu 
sion  of  facts  in  the  pleadings  he  may  be  entitled  to :  see  abo  Symondi 
Jenkins,  24  W.  E.  512 ;  et  sup.  p.  157. 


BREACH  OF  TEXJ8T— NON-0ONVEK8ION. 

Trustees  directed  bv  the  will  to  convert  immediately  after  the  decease 
60  soon  thereafter  as  they  might  see  fit,  were  liable  for  not  seUing^  ehares  hi 
unlimited  bank  within  the  year :  Sculthorpe  v.  Tipper,  13  Eq.  232 ;  but 
Lewin,  367 ;  and  see  Orayburn  v.  Clarkson,  3  Ch.  605. 

Where  an  absolute  discretion  to  postpone  conversion,  or  a  special  powe 
retain  existing  investments,  is  given,  the  ordinary  rule  as  to  couven 
within  a  year  does  not  apply :  Re  Norrington,  Brindley  v.  Partridgf,  13 
Div.  654;  Oray  v.  Siggers,  15  Ch.  Div.  74;  even  though  the  propt 
consists  in  part  of  shares  in  an  unlimited  co. :  JRe  Norrington,  $tip. 

And  where  trustees  had  an  absolute  discretion  to  sell  or  convert  partici 
bank  shares,  they  were  not  liable  for  retaining  them  beyond  the  year. 
were  liable  for  other  new  shares  in  the  bank  purchased  bv  themsei^ 
Edwards  v.  Edmunds,  34  L.  T.  N.S.  522 ;  Be  Johnson,  W.  N.  {W)  72. 

And  where  on  the  reconstruction  of  a  bank  the  old  shares  wei^  alt4?re( 
nominal  amoimt,  leavins  £10  not  called  up,  the  taking  of  the  new  ffharci 
the  trustees  was  held  to  oe  a  fresh  investment,  and  not  being  authorizrH] 
the  terms  of  the  will,  as  had  been  the  retainer  of  the  old  shares,  must  b^^  s* 
Be  MorHs,  Bucknill  v.  M,,  33  W.  E.  445. 

Wasting  securities,  where  there  are  persons  entitled  in  succession,  mua1 
converted :  Howe  v.  Dartmouth,  2  L.  Ca.  Eq.  3rd  ed.  289 ;  4th,  320 ;  ( 
321 ;  7  Ves.  137;  Dimes  v.  Scott,  4  Buss.  195;  Tickncr  v.  Ohl,  18  Eq.  4 
or  where  desirable,  the  value  is  ascertained,  and  4  p.  c.  on  that  pdd 
the  tenant  for  life :  Be  Llewellyn,  29  Beav.  171,  and  cases  there;  Aruvi> 
Ennis,  2  Ir.  Ch.  Rep.  601 ;  Hum^i  v.  Bichardson,  10  W.  IJ.   i.s. 

The  rule  does  not  apply  if,  from  discretionary  powers  h^-'mi::  eonf erred 
the  trustees  or  otherwise,  an  opposite  intention  appears  in  the  will :  Thu 
V.  T,,  19  Eq.  395,  and  cases  there;  Greaves  v.  Smith,  '22  W.  R.  38H;  G 
V.  Siggers,  15  Ch.  Div.  47 ;  Re  Leonard,  Theobald  v.  Kin^f.  29  W.  E.  2:^4. 

Leases  held  on  absolute  trusts  for  renewal  and  paymeiU  ni  the  fine^  on 
income  must  be  converted  if  they  cease  to  be  renewaLh  :  M  add  if  v,  II 
3  Ch.  Div.  327 ;  Be  Barber* s  Settled  Estates,  18  Ch.  D.  624 ;  h'e  lj*rd  Banela 
Will,  26  Ch.  D.  590 ;  secus,  where  the  trust  is  merely  pi  riiiissivG  :  Morre 
Hodges;  Bichardson  v.  Moore;  Tardiff  v.  Bichardson,  27  ikav,  625,  G29, 
630,  n. 

If  by  the  improper  delay  in  conversion  the  trust  property  is  a  gainer, 
trustees  must  nevertheless  account  for  the  excess  of  income  meanwhile  i 
to  the  tenant  for  life  without  set-off :  Dimes  v.  Scott,  4  Buss.  195,  208. 

The  Court  has  a  discretion  to  allow  retention  of  unauthorized  inveBtin« 
for  the  benefit  of  infants,  but  will  only  do  so  under  special  circumstajic 
Fo90  V.  Ddby,  W.  N.  (83)  29. 


s.  nj   Breach  of  Trust  by  Improper  Investment^  6fc.       979 

ACQT7IE8CENCE  AND  CONCTJBItENCE  BY  CESTXJI8  QUE  TBU8T. 

A  pereon  who,  having  a  partial  interest  in  the  tmst  fund,  induces  the 

'^tTiatee  to  commit  a  breach  oi  trust  for  his  benefit,  is  bound  to  exonerate  the 

'^x^isbee,  and  hia  interest  in  the  trust  fund  may  be  applied  for  that  purpose : 

itucofn  V.  Wright,  4  Beav.  427 ;  Baby  v.  Eidehalgh,  7  D.  M.  &  G.  104 ;  and 

^  subject  to  a  charge  for  the  amount  in  favour  of  the  trustee :  Williams  y. 

^^/en  (No.  2),  32  Beav.  650 ;  although  he  has  since  ceased  to  be  a  trustee : 

^rraU  y.  Wyait,  30  Beay.  442 ;  and  after  the  death  of  the  tenant  for  life : 

Tickner  y.  OW,  18  Eq.  422  ;  8eeus,  when  the  beneficiary  is  a  married  woman, 

^Hd  it  is  not  shown  that  she  was  fully  informed  of  the  state  of  the  case,  and 

^lly  acted  for  herself :  Sawyer  y.  Sawyer,  28  Ch.  Diy.  595. 

In  Meyer  y.  MoiUriau,  9  B^y.  521,  trustees  were  declared  liable  for  breach 
^  trust,  without  prejudice  to  their  claim  against  the  tenant  for  life  for  con- 
%nence ;  and  for  inquiry  respecting  trustees*  remedy  against  such  c.  q,  tr., 
^  Backham  v.  Siddall,  1  Mac.  &  G.  607,  rf'v.  »up.  j).  973. 

A  c  9.  tr.  receiving  income  from  an  improper  investment,  knowing  it, 
liad  to  give  credit  for  the  excess,  but  was  not  bound,  as  to  loss  on  the 
capital,  by  laches  or  concurrence :  Raby  v.  Ridehalgh,  7  D.  M.  &  G.  104 ; 
Baymrd  y.  Woolley,  20  Beav.  583;  Davies  v.  Hodgson,  25  Beav.  177; 
Griffih»  V.  Porter,  lb.  236,  244;  and  at  trustees*  suit:  M'Oachen  y.  Dew,  15 
Beav.  84;  but  not  after  long  time,  and  being  without  blame:  Bate  v.  Ho<tper, 
5D.  M.  &  G.  338;  and  see  Strovd  v.  Gwyer,  26  Beav.  130,  sup,  p.  965. 

Acquiescence  or  lapse  of  time  may  bar  the  right  to  call  for  trust  accounts : 
Bright  V.  Legerton,  2  D.  F.  &  J.  606 ;  29  Beav.  60,  n. ;  Philips  v.  Penne- 
faiher,  Ir.  Bep.  8  Eq.  474.  Acquiescence  can  only  be  with  full  knowledge 
of  the  breach  of  tnist :  Stretton  v.  Ashmall,  3  Drew.  9,  15 ;  Thompson  v. 
Finch,  8  D.  M.  &  G.  560;  Smethurst  v.  Hastings,  30  Ch.  D.  490;  and  as  to 
aoqoiesoence  by  cs.  q.  tr.,  and  the  distinction  between  what  will  exonerate 
tnuftees  from  an  active  breach,  and  what  will  preclude  cs,  q,  tr,  from  com* 
plain iTtg  of  an  omission  and  delay  to  which  they  had  contributed,  see  Munch 
V.  Cockerdl,  5  My.  &  0.  180,  217;  9  Sim.  339;  Burrows  y.  WalU,  5  D.  M.  & 
G.  233;  BaU  y.  Hooper,  lb.  338. 

As  to  c.  q.  ir.,  who  was  also  trustee,  suing  for  trust  funds  and  acquiescence, 
see  BuOer  v.  CarUr,  5  Eq.  276. 

A  party  knowingly  inducing  trustees  to  commit  a  breach  of  trust,  from 
which  he  derived  a  benefit,  was  liable :  Fyler  y.  F.,Z  Beay.  550 ;  or  haying 
a  ckim  on  the  estate,  inducing  exors  to  hand  over  assets  to  him  improperly: 
CoMettY.BeU,  1  Y.  &  0.  C.  569;  and  see  Wells  y.  W.,  W.  N.  (76)  227. 

Accepting  from  a  trustee  security  given  him  as  an  indemmty  on  oom/- 
mitting  a  breach  was  a  waiver :  Farrant  v.  Blanch  ford,  1  D.  J.  &  S.  107. 

Mere  quiescence  without  connivance  was  no  bar :  Phillipson  v.  Oattv,  7 
Ha.  516.  Application  by  cs.  q.  tr,  on  coming  of  age  to  the  trustee  who  had 
received  the  money,  and  giving  him  time,  did  not  acquit  the  rest :  Burrows 
V.  Walls,  sup. ;  the  trustee*s  answer  alleging  assent  by  some  cs.  q.  tr.,  an 
inquiry  went :  Fyler  v.  F.,  3  Beav.  550. 

A  c.  q.  tr.  who,  knowing  of  a  breach  of  trust,  receives  what  he  can 
"from  the  wreck  of  the  estate,"  does  not  thereby  waive  his  right  to  full 
reKef:  Thompson  y.  Finch,  22  Beav.  316;  8  D.  M.  &  G.  560;  Be  Cross, 
Harston  v.  Tenison,  20  Ch.  Div.  109, 122. 

A  creditor  who  merely  abstains  from  calling  upon  exors  to  realize  is  not 
deprived  of  hia  right  to  sue  for  the  devastavit ;  secus,  if  he  has  misled  the 
exors  into  parting  with  the  assets:  Be  Birch,  Boe  v.  B.,  27  Ch.  D.  622. 

As  to  reversioners  being  barred  by  acquiescence  and  lapse  of  time,  see 
Zi/e  Assoc.  0/ Scotland  v.  Siddal,  3  D.  F.  &  J.  58. 

In  Morris  y.  Livie,  1  Y.  &  C.  C.  380,  assignee  of  exor*s  legacy  took  subject 

to  bJB  ffubaeqaent  breach  of  trust ;  and  the  assignee  of  leaseholds  given  to 

one  exor  indebted  to  the  estate  took  subject  to  su^  debt :  Cole  y.  Muddle,  10 

Ha.  1B6;  WiUts  v.  Oreenhill,  29  Beay.  376;  though  in  Cole  v.  Mills,  10  Ha. 

179,  sale  oi  leasehold  given  to  an  exor  indebted  to  the  estate  was  upheld; 

and  trustees  had  a  lien  on  the  interests  (derived  through  the  settlement)  of 

a  party  indebted  to  the  trust :  Burridge  v.  Bow,  1  Y.  &  C.  C.  183. 

By  the  Trustee  Act,  1888,  s.  6,  where  a  trustee  has  committed  a  breach  of 
trust  "at  the  instigation  or  request,  or  with  the  consent  in  writing,  of  a 
betneficiajy  "  the    Court  may  (notwithstanding  that  the  benefioiaxy  is  a 
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married  woman  entiiled  for  her  separate  use  with  or  without  a  restraint  u] 
anticipation)  make  such  order  as  shaU  seem  just  for  impounding-  all  or  i 
part  of  the  interest  of  the  beneficiary  by  way  of  indemnitor  to  the  trustee. 
As  to  the  effect  of  this  section,  see  RickeUs  ▼.  B.,  M  L,  T.  N,S.  263 ;  Leii 
1044,  1045;  OHffith  ▼.  Hughes,  (1892)  3  Ch.  105;  WitMt  t.  Fhiiatf,  29  L. 
Ir.  156. 

STATUTE^  OF  LIMITATIOIfS. 

Express  trusts  were  not  within  the  Statute  of  Limitations :  Lewin,  £ 
984,  1008;  and  now  by  the  Jud.  Act,  1873,  r.  25  (2),  "No  claim  o 
c.  q,  tr.  against  his  trustee  for  any  property  held  cm  an  express  trust,  o] 
respect  of  any  breach  of  such  trust,  shall  be  held  to  he  barred  hy  any  Stat 
of  Liimitations  :*'  see  Edwards  v.  Warden ,  1  App*  Ca.  281  ;  Smith  v.  S,^ 
Bep.  10  Ea.  273. 

Althougn  as  between  the  c.  q,  tr,  and  a  stranger  the  ckim  of  the  c.  q.  tr 
barred  by  lapse  of  time  operating  against  his  trusteo,  lapse  of  time  ia 
bar  as  between  e,  q.  tr,  and  trustee:  Be  Cross^  JItirdQn  r,  Tenisot^,  20' 
Div.  109. 

A  security  by  way  of  trust  for  sale  is  a  mortgage  for  the  purpose  of  limi 
tions,  but  when  the  property  has  been  sold  under  the  deed,  an  expr^s  ti 
arises  as  to  the  surplus :  Locking  y.  Parker,  8  Ch.  30. 

But  a  mortgagee  selling  under  the  ordinary  power  of  sale  m  ndt 
express  trustee  of  the  ascertained  surplus  proceeds :  Banner  t.  Berridgt 
Ch.  D.  254. 

Under  an  express  trust  to  pay  legacies  from  kind,  the  claim  was 
barred  by  the  statute,  as  againrt  me  trustee's  estate :  WaUon  t.  S<ttd^  I  C 
188 ;  5  Jur.  N.S.  404 ;  Obee  v.  Bishop,  1  D.  F.  &  J.  137 ;  and  now,  by  37  a 
V.  0.  57,  s.  10,  no  action  shall  be  brought  to  recover  any  money  or  leg 
charged  on,  or  payable  out  of,  land  or  rent  securtMl  by  <'Xpres«  tnist,  oi 
recover  any  arrears  of  rent,  or  of  interest  in  resj^crt  of  any  money  or  leg 
so  charged  or  payable,  and  so  secured,  except  within  the  time  within  wi 
the  same  would  be  recoverable  if  there  were  not  any  such  trust.  "Under 
section,  if  an  annuity  secured  by  an  express  truest  har*  reiniiiiKtl  unpaid 
more  than  twelve  years,  no  arrears  can  oe  recovered,  but  the  right  to  fut 
payments  is  not  affected :  Hughes  ▼.  Coles,  27  Ch.  Jh  231, 

A  claim  against  an  exor  personally  for  a  devaRfavit  is  barred  after; 
years :  Be  Gale,  Blake  v.  O.,  22  Ch.  D.  820;  Be  Hif^jtt,  Bmrh»  v.  //.,  38 
b.  609  ;  Thorne  v.  Kerr,  2  K.  &  J.  54 ;  though  he  may  be  liable  after  t 
period  for  breach  of  trust  in  an  action  for  admon  of  the  estate  :  Fh  Murm 
Bowden  v.  Layland,  26  Ch.  D.  783 ;  Be  Baker,  CoUins  v.  Bhodes,  20  Ch.  I 
230;  Be  Birch,  Boe  v.  B,,  27  Ch.  D.  622;  but  see  the  Trustee  Act,  U 
s.  8,  inf.,  and  an  exor  cannot,  when  called  upon  to  account,  set  up  his  < 
devastavit  as  a  defence,  and  then  claim  the  boiefit  of  the  Statute  of  Lim 
tions :  Be  Hyatt ^  sup. 

As  to  implied  trusts  being  barred  by  lapse  of  time,  ssee  Hrudersmi  y.  Atk 
28  L.  J.  Ch.  913 ;  Be  Davis,  Evans  v.  Moore,  (1891)  3  Ch.  (C.  A.)  119,  ai 
trustee's  exor  claiming  the  statute,  Brittlebank  v.  O'tWrnw,  5  Eq.  545 ;  TV 
Commrs,  v.  Wyhrants,  2  J.  &  Lat.  182 ;  Banner  v.  Berridgr,  »iip.  ;  Chun 
V.  Martin,  42  Ch.  D.  312 ;  and  as  to  what  is  an  express  trust,  Mutlon 
Bigg,  18  Eq.  246;  Lewin,  999  ;  Be  Davis,  sup. 

And  whether  an  express  trust  is  necessarily  confined  to  one  in  writi 
qucere:  Be  Sands  to  Thompson,  22  Ch.  D.  614,  617,  per  Fry,  J.,  observing 
Petre  v.  P.,  1  Drew.  371. 

A  resulting  trust  for  the  heir-at-law,  arising  on  the  face  of  the  will*  is 
express  trust  within  3  &  4  W.  IV.  c.  27,  s.  25 ;  Patrirk  \.  Simpson,  24  Q, 
D.  128. 

As  to  the  distinction  between  a  mere  charge  and  an  express  trust,  and  t 
a  charge  in  form  may  be  an  express  trust  in  fact,  as  in  the  case  of  a  (?ha 
coupled  with  a  duty,  see  Cunningham  v.  Foot.  3  A  pp.  Cas.  974 ;  Lei 
1000,  1001. 

Administratrix  also  c.  q.  tr,  was  entitled,  after  twenty-seven  years,  t 
a  failure  to  prove  for  it  under  a  decree,  to  a  sum  of  triist  money  prope 
lent  to  her  intestate,  and  covenanted  by  him  to  be  jmd  :  Voxweli  V.  Fra\ 
linsky,  12  W.  B,  1072 ;  moneys  received  by  a  solr  for  a  cKent  are  not  held 


5.  n.]   Breach  of  Trust  ly  Improper  Investment^  Sfc.       981 

an  ezprea  trust :  Watgon  y.  Woodman,  20  Eq.  721 ;  sectu,  wheie  reoeiTed 
under  a  power  of  attorney :  Bur  dick  x.  Garrick,  6  Ch.  233 ;  or  where  the  eolr 
has  reodyed  the  money,  knowing  that  it  was  bound  by  a  trust :  Be  Bell,  Lake 
T.  £.,  34  Gh.  D.  462 ;  so  that  the  relation  of  trustee  and  c.  q,  tr,  is  thus  super- 
added to  that  of  principal  and  agent :  Power  y.  P.,  13  L.  E.  Ir.  281. 

A  person  who  had  receiyed  rents  ostensibly  as  agent  for  the  true  heir,  when 
aaeertained,  was  held  to  haye  oonstitutea  himself  a  trustee,  so  that  the 
Statute  of  Limitations  would  not  run  in  his  fayour  as  against  the  heir: 
Xye//  Y.  Kennedy,  14  App.  Cas.  437  ;  and  see  Lewin,  1034. 

Where  a  trustee  receiyes  money  not  belonging  to  the  c.  q,  ir,,  but  which 
the  e.  {.  it.  can  claim  as  his  own  on  the  ground  of  fraud  {e,g,,  where  a 
director  receiyes  a  bribe),  the  statute  will  run  from  the  time  when  the  fraud 
vas  diBCoyered :  Met,  Bank  y.  Heiron,  5  Ex.  Diy.  319. 

And  in  fayour  of  directors  who  pay  diyidends  out  of  capital,  the  statute 
will  not  ran  so  long  as  they  continue  in  office :  Be  Sharpe,  Masonic  Life  As$. 
V.  Sharpe,  (1892)  1  Ch.  (C.  A.)  154;  Flitcro/fa  case.  Be  Exchange  Bkg.  Co., 
2lCh,I)iy.  519. 

In  a  suit,  after  long  time,  and  the  death  of  all  the  trustees,  as  to  breach  of 
trust,  inquiries  only  were  directed,  and  the  Master  was  to  report  specially,  if 
unable  to  proceed:  Kirkman  y.  Booth,  11  Beay.  273,  282. 

As  to  how  far  lapse  of  time  is  a  defence,  see  Bright  y.  Legerton,  2  D.  F.  & 
J.  606;  Woodhouse  v.  W.,  8  Eq.  514;  Sleeman  y.  Wilson,  13  Eq.  36;  -Be 
Shane^  sup.  A  bill  for  account,  filed  twenty  years  after  the  estate  nad  been 
distiibutea,  was  dismissed,  but  without  costs,  the  trustees  haying  no  accounts 
or  Touchers :  Payne  y.  Evens,  18  Eq.  356. 

By  37  &  38  Y.  c.  57,  s.  1,  which  came  into  operation  on  the  1st  Jan.  1879, 
the  usual  time  for  barring  actions  as  to  land  is  reduced  from  twenty  years  to 
twehe,  and  the  other  periods  are  similarly  shortened. 

By  the  Trustee  Act,  1888,  s.  8,  in  any  action  or  other  proceeding  after  1st 
Jan.,  1890,  against  a  trustee,  or  person  claiming  through  him,  to  reooyer 
money  or  other  property,  and  to  which  no  existmg  Statute  of  Limitations 
applies,  "except  wnere  the  claim  is  founded  upon  an^ fraud  or  fraudulent 
breadi  of  trust,  to  which  the  trustee  was  party  or  priyy,  or  is  to  recoyer 
trust  property,  or  the  proceeds  thereof,  still  retained  oy  the  trustee,  or  pre- 
viously receiyed  byr  him  and  conyerted  to  his  \ise,"  the  Deft  is  enabled  *'  to 
plead  the  lapse  of  time  as  a  bar  in  the  like  manner,  and  to  the  like  extent,  as 
if  the  claim  nad  been  against  him  in  an  action  for  money  had  and  receiyed." 

As  to  the  effect  of  the  section,  see  Lewin,  1008  et  seq.  It  is  ayailable  in  aid 
of  a  trustee  against  whom  an  action  is  brought  in  respect  of  inyestments 
A^ligeiitly  mado,  or  neglect  to  conyert  trust  property,  or  other  improper 
dealing  therewith,  more  than  six  years  preyiously:  Be  Bowden,  Andrew 
T.  Cooper,  45  Ch.  D.  444,  per  Fry,  L.  J. ;  Be  Swain,  8.  y.  Bridgeman,  (1891 J 
3  CL  233 ;  and  as  to  the  meaning  of  the  expression  *'  conyerted  to  his  use, 
Bee  Moore  t.  Knight,  (1891)  1  Ch.  547. 

MASBIED  WOMEN. 

As  to  whether  a  mraried  woman  can  lose  her  rights  by  lapse  of  time  and 
acquiescence  in  breaches  of  trust,  see  Derhishire  y.  Home,  3  D.  M.  &  G.  80 ; 
Davi^y,  Hodgson,  25  Beay.  177 ;  and  see  Conquest's  Case,  1  Ch.  D.  334. 

With  respect  to  property  as  to  which  she  is  restrained  fi'om  anticipation, 
the  cannot  waiye  her  rights  by  consenting  to  or  urging  the  breaches :  Smith 
V.  French,  2  Atk.  243 ;  Fletcher  y.  Oreen,  33  Beay.  426  ;  eyen  where  she  has 
Ijeen  guilty  of  fraud :  Cahill  y.  C,  8  App.  Cas.  420,  427 ;  Cahill  y.  Martin, 

5  L.  B.  It.  227  ;  7  L.  E.  Ir.  361 ;  Be  Glanvill,  Ellis  y.  Johnson,  31  Ch.  Diy. 
532;  Stanley  v.  S.,  7  Ch.  D.  589;  Thomas  y.  Price,  46  L.  J.  Ch.  761  ;  secus, 
▼here  ahe  has  confirmed  the  consent  after  her  husband's  death :  Smith  y. 
Frenth,  sup,;  but  she  may  be  boimd  under  the  Trustee  Act,  1888,  s.  6,  sup. 
p.  979. 

But  as  to  separate  property  which  she  has  power  to  dispose  of,  she  can  be 
harred  by  acquiescence :  Jones  y.  Higgins,  2  Eq.  538 ;  Bowleg  y.  Unwin,  2  K. 

6  J.  138 ;  and  the  Court  can,  on  behalf  of  a  married  woman  entitled  in 
wversion,  consent  to  a  compromise  of  the  suit  to  repair  a  breach :  Wall  y. 
%er«,  9  Eq.  58. 
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Sbction  m. — ^Breach  of  Trust — Wilful  Default — CHi 
WITH  Interest  or  Profits, 

1.  Inquiry  as  to  wilful  Default — Banhapi  Tnidm, 
Let  the  following  &o. : — 1.  An  account  of  all  such  of  tlie  moi 
funds  comprised  in  the  indenture  dated  &c.,  or  frrim  time  to  tiii 
jeot  to  the  trusts  thereof,  as  have  been  possessed  or  receiyed 
Deft  C.  [bankrupt'],  or  by  any  person  &c.,  or  which  might  with 
wilful  (neglect  or)  default  have  been  so  possessed  or  recoived, 
his  dealings  with,  and  investments  of,  such  mont^js  or  funds,! 
his  application  and  disposition  thereof,  and  of  the  dividends,  ii 
and  annual  proceeds  thereof;  2.  An  inquiry  whether  anything  ai 
is  due  from  the  Deft  or  his  estate  in  respect  thereof.— Ad joun 
WeUh  V.  Chandler,  M.  E.,  10  March,  1857,  B.  763. 

For  decree  setting  aside  a  lease  renewed  by  a  trustee  in  hig  owi 
with  an  account  of  profits,  and  charging  wilful  default,  see  Qrigin  ^ 
Sch.  Sl  L.  364;  and  for  similar  decrees  (with  allowani:>e  for  improv 
Drew  V.  Power y  lb,  198 ;  Afo//oy  v.  Irtoin,  lb.  314,  ef  i\  inf.  p,  98 
Forms  of  Orders  charging  wilful  default  generally,  see  Chap,  ', 
"  Administration." 

2.  Further  Order  for  leave  to  prove  for  the  Baianee. 
Let  the  Pit  be  at  liberty  to  go  in  and  prove  against  the  estat< 
Deft  C,  the  bankrupt,  under  the  adjudication  iu  batiki-iiptcy : 
the  said  Deft,  for  the  sum  of  £ — ,  the  balance  appearing  by  tht 
Clerk's  certificate  dated  &c.,  to  be  due  from  him  or  his  estate  in , 
of  the  money  or  funds  comprised  in  the  indenture  dated  &c.^  or 
time  subject  to  the  trusts  thereof,  and  also  for  the  dividends,  h 
and  annual  proceeds  thereof,  and  for  the  Pit's  cck^ta  in  thia  ad 
be  taxed  Sec, ;  but  so  as  not  to  disturb  any  dividend  already  dc 
—Liberty  to  apply.— Jf'efcA  v.  Chandler,  M.  E.,  16  Feb,  1858,  ! 

3.  Inquiry  if  Executors  might  have  recovered  Trmi  Money 
An  inquiry  what  part  of  the  personal  estate  comprised  i 
assigned  by  the  indenture  of  settlement  dated  &c.  came  to  the  h; 
S.  and  R.,  the  trustees  of  the  said  settlement,  and  what  funds  y 
the  hands  of  the  said  trustees  at  the  death  of  E.,  the  testatrix 
and  what  has  become  of  all  such  funds  as  came  to  the  hands  of  t: 
trustees,  and  whether  the  same  or  any  and  which  of  them  migh 
been  recovered  from  the  said  trustees  by  M.  and  T.»  the  exors 
said  E.,  after  the  decease  of  the  said  E. —  Taylarv.  Jlillinyton,  Y*- 
20  Jan.  1857,  B.  646.  J 

4.  Trustee   to   bring  into    Court   Trust  Hinds  mimpproprta^ 
Insolvent   Co-trustee^   tcith   Interest  ^   and  to  pro  re  agaii 
Estate, 
Let  the  Deft  F.,  on  or  before  &c.,  lodge  in  Court,  as  directed 

schedule  hereto,  the  sum  of  £1,500,  together  with  interest  the; 
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the  rate  of  £4  p.  c.  per  ann.  from  the  —  day  of  — ,  the  date  of  the 
usae  of  the  writ ;  but  the  said  Deft  is  to  be  at  liberty  to  prove  for  the 
amount  so  to  be  paid  by  him  against  the  estate  of  the  Deft  H.  [itiBoU 
tent], — [Add  Lodgment  Schedule,  Form  No.  3.] — See  Thompson  t. 
F^h,  HL  E.,  18  April,  1856,  B.  945 ;  S,  C,  22  Beav.  316 ;  8  D.  M.  & 
0.  560. 

As  to  liability  of  exors  and  trostees  for  the  acts  and  defaults  of  each  other, 
V.  «tip.  p.  962. 


5.  Inquiry  as  to  Employment  of  Balances. 

"  An  inquiry  how  and  in  what  manner  the  personal  estate  of  the 
testator  possessed  by  (come  to  the  hands  of)  the  Deft  C.  has  been  em- 
ployed by  him,  and  what  balances  in  respect  thereof  have  remained  in 
his  hands,  and  during  what  times  respectively." — Mumford  v.  Cooke, 
M.  E.,  3  Dec.  1807,  B.  81 ;  Wyeth  v.  Hill,  V.-O.  M.,  2  Nov.  1871,  B. 
2657. 

6.  Inquiry  as  to  Executors  Balances. 

Ah  inquiry  whether  the  Deft  [exor  and  trustee']  has  from  time  to  time 
liad  any  and  what  balances,  part  of  the  testator's  assets,  in  his  hands ; 
And  if  BO,  during  what  time  cmd  under  what  circumstances. —  White  v. 
Gmg,  V..C.  K.,  18  Feb.  1862,  B.  331;  Gee  v.  Mahood,  L.JJ.  for 
T.-C.  W.,  24  Feb.  1873,  A.  712. 


7.  Interest  on  Balances  left  in  Bankers^  Hands, 

"  AiTD  Declare,  that  the  Defts  W.  and  L.,  the  exors  of  the  testatrix, 
are  to  be  charged  with  interest  at  the  rate  of  £4  p.  c.  per  ann.  on  the 
som  of  £ — ,  the  balance  in  their  hands  on  account  of  the  general  per- 
sonal estate  of  the  testatrix  on  the  —  day  of  — ,  being  one  year  irom 
the  death  of  the  testatrix,  from  that  day  up  to  the  time  of  payment, 
and  on  the  respective  sums  of  &c.,  the  respective  balances  in  the  hands 
of  the  last-named  Defts,  on  account  of  the  general  personal  estate  of 
the  testatrix  since  the  said  —  day  of  —  up  to  the  time  of  payment,  and 
interest  on  the  sum  of  £ —  at  the  same  rate,  from  the  —  day  of  —  to 
thejtune  of  payment  thereof,  which  sum  was  received  by  the  last- 
named  Defts  in  respect  of  L.'8  mortgage;  And  Declare,  that  the  Defts 
are  entitled  to  retain  the  interest  which  has  from  time  to  time  been 
allowed  by  the  bankers  of  such  Defts,  on  account  of  the  money  in  their 
handS)  forming  part  of  the  general  estate  of  the  testatrix ;  And  Let  W. 
and  L.,  on  or  before  the  —  day  of  — ,  lodge  in  Court,  &c.  the  total 
amount  due  from  the  last-named  Defts  in  respect  of  interest  on  the 
before-mentioned  balances,  and  on  the  said  sum  of  £ —  as  aforesaid." — 
[Add  schedule,  Form  No.  3.]— See  Williams  v.  W.,  L.  JJ.,  23  April, 
IS58,  B.  729. 
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8.  Interest  on  Balances  retained  since  Imi  Order.         | 

Let  an  inquiry  be  made  whether  any  and  what  balances  bare, J 
the  date  of  the  order  dated  &c.,  been  improperly  retained  by  the 
the  exors  of  the  will  of  the  testator,  in  their  bands  belongmg  I 
estate;  And  Let  interest  be  computed  on  such  balances  (if  any)  a 
rate  of  £4  p.  o.  per  ann.,  from  the  end  of  each  year  since  the  da 
the  said  order;  And  Let  the  Pits  be  charged  with  the  total  a  moan' 
in  respect  of  such  interest." — Butler  v.  Lowe,  V.C.  K.,  6  Aug.  i 
A.  1466.  1 


9.  Direction  far  Annual  Rests  and  Compound  Interest. 


AocouKTS  of  personalty — "And  Let  the  balance  of  the  remd 
personal  estate  of  the  testator  in  the  hands  of  tbe  Deft  W.,  at  the  d 
of  C.  [Mtf  life  tenant"],  be  ascertained;  And  Let  annual  rests  be  mu 
the  dear  balance  of  such  personal  estate  in  the  haods  of  the  Def 
since  the  death  of  the  said  C. ;  And  Let  interest  be  compute  oi 
balance  which  shall  be  ascertained  as  aforesaid  :it  the  mte  of  £5 
per  ann.y  and  in  making  such  annual  rests  (except  tbt^  first)  the  m% 
of  each  preceding  balance  is  to  be  included  in  the  l^alance  then  st 
so  as  to  charge  the  said  Deft  with  compound  interest  thereof 
Account  of  rents  and  profits  since  the  death  of  the  said  0.  receiTe 
Defts  W.  and  8.  &c. ;  "And  in  taking  such  account,  annual  rests  a 
be  made  of  the  clear  balance  of  such  rents  and  proJits  in  the  banc 
the  Deft  W. ;  And  Let  interest  be  computed  on  such  respective  hak 
at  the  rate  of  £5  p.  c.  per  ann.;  And  in  making  Bueh  annual 
(except  the  first)  the  interest  of  each  preceding  balance  is  U 
included  in  the  balance  then  stated,  so  as  to  charge  the  said  Defl 
with  compound  interest  thereon." — Cothamy,  Wesi^  M.  K.,  21  '. 
1837,  A.  426;  1  Beav.  381. 

This  form  was  approved  in  Heighington  v.  Chanty  5  My.  &  C.  268. 

For  inquiry  what  balances  remained  in  the  handa  of  the  Deft  at  the  es 
twelve  months  after  the  testator's  death,  and  at  the  odiI  of  each  year, 
^ving  credit  for  sums  paid  or  advanced  in  the  admon  of  the  estate, 
mterest  at  £4  p.  c.  on  the  balances  at  the  end  of  each  year,  with  annual  i 
and  the  Deft  to  be  charged  accordingly,  see  Knott  v.  i\>Utt\  M.  E,.  12 
1852,  A.  946;  16  Beav.  77;  following  Heighington  v.  UtquI^  sup,,  excej 
to  interest  at  £5  p.  c. ;  but  see  Cotham  v.  West,  aup,,  Form  S, 

For  similar  account  against  two  exors,  with  interest  at  £4  p.  c,  and '. 
yearly  rests,  see  Smith  v.  Wilkinami,  L.  C.,  9  Feh.  179S,  B.  3\i*d, 

For  decree  charging  exor  with  interest  at  £4  n.  c.  on  bilanees,  mixed 
his  own  moneys  at  his  banker's,  though  retained  to  pay  a  debt  belie ved  ■ 
due,  except  so  far  as  it  proved  to  be  actually  payable,  nud  declaring  that 
interest  would  be  distributable  as  income  of  the  testator's  estate,  see  Mt 
V.  Oray,  2  Col.  302. 

For  order  where  Deft,  an  exor,  and  his  co-Deft,  exor  of  a  deceased  < 
were  charged  with  interest  at  £5  p.  c.  on  balances  in  the  hands  of  the  e 
or  either  of  them,  at  the  end  of  each  year  since  iho  testator*s  dcatii, 
annual  rests ;  but  the  amounts  paid  in  each  year  for  miiintonancoof  an  h 
legatee,  and  for  funeral  expenses  of  another  legator,  t>n  account  of 
legacies,  to  be  allowed ;  such  Defts  to  pay  Pit's  cost.s  of  tho  iii<ixiirie 
charging  them  with  interest,  and  ascertammg  the  balanc<^8,  and  consec 
thereon,  see  Buck  v.  Bowkefy  M.  E.,  11  July,  1836,  A.  1Q94. 
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For  directioii  that  Deft  must  be  charged  with  interest  at  £4  p.  c.  per  ann. 
on  proceeds  of  stock  (Pit's  specific  legacv)  sold  out  by  trustee,  from  the 
date  of  the  sale,  and  on  the  dividends  then  received,  with  an  inquiry  as  to 
the  exact  balance  due  with  simple  interest,  and  direction  for  allowance  of 
CMtB  in  a  former  suit  as  between  party  and  party  only,  and  deduction  of  the 
proDortion  to  be  borne  by  the  other  specific  legacies,  and  Deft  to  be  charged 
wim  compound  interest  on  the  balance  at  4  p.  c.  per  ann.,  with  annual  rests, 
from  date  of  certificate  of  costs  in  the  former  suit,  see  Walrond  v.  TT.,  M.  B., 
18  June,  1861,  B.  914  ;  29  Beav.  586. 

Eor  decree  declaring  the  exors  of  an  exor  trustee  chargeable  with  interest 
on  money  retained  bv  him  for  his  own  use  imder  a  mistake  as  to  his  right, 
sad  for  payment  without  interest  (but  see  Re  ffulkeSy  Powell  v.  ff,,  33  Ch.  D. 
652),  of  sums  by  the  same  mistake  of  law  paid  to  other  persons,  see  Saltmarsh 
v.  BarrOt,  M.  R,  20  June,  1862,  B.  1095 ;  8.  (7.,  31  Beav.  349 ;  and  see  Exp. 
Oyfc  afid  PiUinff,  8  Ch.  711. 

10.  Employment  of  Assets  in  Trade — Defendant  charged  with  Profits 

or  Interest. 

Dbclabb  that  the  Defts  F.,  B.,  and  O.  are  bound  to  make  good  to 
the  testator^B  estate  such  part  of  the  assets  of  the  testator  as  have  been 
employed  by  the  said  Defts  in  trade,  together  with  all  profits  made  by 
audi  employment,  or  with  interest  at  the  rate  of  £5  p.  c.  per  ann.  on 
what  has  been  so  employed;  And  Let  the  following  &o. ;  1.  An  inquiry 
what  part  of  the  testator's  assets  have  been  laid  out  or  employed  in  the 
co-partnership  trade  carried  on  from  time  to  time  by  the  Defts  F.,  B., 
and  0.,  in  the  pleadings  named;  2.  An  account  of  the  profits  which 
have  been  made  bj  such  employment  of  the  testator's  assets;  And  in 
taking  such  account  regard  is  to  be  had  to  the  balances  stated  in  any 
settled  aooount,  in  case  it  should  be  found  for  the  benefit  of  the  (tes- 
tator's) estate  to  adopt  any  settled  account;  3.  An  inquiry  whether  it  is 
for  the  benefit  of  the  testator's  estate  to  elect  to  take  interest  at  £5  p.  o. 
per  ann.  on  the  amount  of  such  parts  of  the  testator's  estate  as  have 
heen  employed  in  trade  as  aforesaid,  or  to  take  the  profits  which  have 
been  made  by  such  employment  in  trade;  Declare  the  Deft  the  execu- 
trix entitled  to  a  lien  on  the  partnership  property  for  the  amount  found 
to  have  been  so  employed,  with  interest  or  profits,  &o. — Flockion  v. 
BwMtdng,  L.  J.,  27  June,  1868,  A.  2291;  S.  C,  8  Oh.  333,  note  to  Vyte 
y.  Foster. 

For  decree  charging  trostees  with  interest  at  £5  p.  c.  on  balances  mixed 
wikh  their  own  moneys  and  used  in  their  business,  though  the  will  authorized 
inTssting  on  "good  private  securities,"  see  Westover  v.  Chapman,  1  Col.  177, 
W  iff/ p.  988. 

For  mqniry  what  proportion  of  the  profits  received  bv  Defts  from  their 
trades  was  properlv  attributable  to  trust  moneys  employed  therein,  see 
I^oektr  V.  Somes^  2  My.  &  K.  657 ;  and  for  account  of  exors*  balances,  and 
deckration  that  they  ought  to  be  charged  with  the  profits  and  advantages 
made  by  them  of  testator  s  estate,  while  employed  by  them  in  any  trade  or 
basiness  since  his  death,  see  Palmer  v.  Mitchell,  ih.  672. 

KOTE& 
WILFUIi  PEFAT7LT. 

Keriect  or  de&iult  may  be  wilful,  though  unintentional,  and  through  for^ 
Setfohiess  ^EUUM  v.  Turner,  18  Sim.  477 ;  WdUser  y.  Symonds,  3  Sw.  69); 
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tibiough  where  tnuteeB  act  hcnS  fide  they  may  not  be  Tisit«d  with 
OarrtU  y.  Noble,  6  Sim.  504;  and  see  Smith  y.  Chambers,  2  Ph.  22] 

Under  the  usual  admon  order  in  Court  or  on  summoD^,  an  e^or  * 
can  only  be  charged  for  actual  receipts  by  self  or  agcut,  not  for  ' 
co-trustee,  Ac. :  Be  Fryer,  3  K.  &  J.  317 ;  3  Jur.  N.S.  485 ;  JJ/oJbe/e 
Jut.  N.8.  368. 

It  is  not  the  practice  to  direct  exors  to  account  for  what  i 
receiyed,  or  might  haye,  but  for  their  own  default,  except  on  a  sp< 
made :  Shepherd  v.  Towgood,  T.  &  R.  388,  1823,  B.  361 ;  Pybm  y. 
Yes.  jun.  193 ;  but  see  BuUtrode  y.  Bradley,  3  Atk.  582. 

And  for  an  inquiry  as  to  wilful  default,  rlt  must  arer  and  proy' 
one  act  of  wilful  default :  Sleight  y.  Laweon,  3  Z.  &  J.  292 ;  ^ 
Doggett  y.  Bevett,  30  Ch.  Diy.  421 ;  and  where  what  is  averred  is  \ 
only  the  common  order  can  be  made,  adding  a  submig^ion  by  th 
account  witii  respect  to  the  matters  so  admitted :  Wtki^s  y.  Dudlc 
(70)  231. 

The  Court  could  not,  under  Cons.  Ord.  35,  r.  19,  vary  or  add  to  i 
admon  decree  in  Chambers  by  directing  an  account  for  wilful 
Partington  y.  Beynolde,  4  Drew.  253.  In  Brookery,  B,^  3  S,  &  G.  4' 
held  such  decree  might,  on  facts  transpiring  to  justify  it,  be  so  ya 
see  Nehon  y.  Booth,  3  D.  &  J.  119  ;  5  Jur.  N.S.  28. 

Under  the  present  practice,  where  the  statement  of  claim  alle| 
default,  an  order  on  that  footing  may  be  made  at  any  sta^e  of  the  pro 
Be  Symon$y  Luke  y.  Tonkin,  21  Ch.  D.  757 ;  Job  y.  J.,  6  Ch.  D.  56 
y.  Murray,  8  Ch.  D.  424 ;  and  see  Laming  y.  Gee,  10  Ch.  D,  715 ;  a] 
wilful  default  haying  been  alleged,  and  an  account  on  that  footiiii 
the  ordinanr  admon  order  was  made  under  O.  XL.  11,  the  account  wa 
on  the  further  hearing:  Be  Symons,  Luke  y.  Tonkin,  21  Ch.  D.  757  ; 
the  duty  of  the  Pit  to  be  ready  to  proye  his  allegations  at  the  hea 
if  he  is  not,  the  Court  will  not,  unless  a  strong  casQ  is  made. 
inquiry  into  the  conduct  of  the  trustees;  Smith  y.  Anniiage,  2 
727 :  Boylan  y.  Cusack,  25  L.  R.  Ir.  269. 

In  a  redemption  suit  against  mortgagee  in  possession,  a  Pit 
charge  wilful  default:  Mayer  y.  Murray,  8  Ch.  D.  424 ;  though  1 
gage  deed  be  in  form  a  deed  of  trust:  O'Connelly,  O'CaUaghan,  \ 
Bep.  31. 

And  see  Edmonds  y.  Bobinson,  29  Ch.  D.  170,  where  the  Court 
after  an  ordinary  judgment  in  a  partnership  action,  to  add  an  in^ 
direction  as  to  return  of  premium. 

But  see  Barber  y.  Mackrell,  12  Ch.  D.  534,  where  it  was  qtieetione<j 
under  an  order  for  ordinary  accounts  as  to  partnership  dealings,  a 
as  to  fraudulent  withdrawal  of  moneys  and  a  claim  for  interetl 
might  not  haye  been  raised. 

An  exor  who  has  been  decreed  to  make  good  loss  occasioned  by^ 
default  in  not  getting  in  outstanding  assets  from  a  trustee  who 
appropriated  them,  is  not  thereby  precluded  from  sfulvsequently  i 
the  amount  from  the  trustee  :  Scotney  y.  Lomer,  29  Ch.  1).  535;'  31 
380. 

Exors  could  not  be  charged  with  breach  of  trust  on  further  eoni 
in  suit  by  admon  summons,  but  an  inquiry  could  be  directed :  Be 
6  Jur.  N.S.  118;  and  upon  an  oris:inating  summons  tiDder  O,  i.^ 
trustee  cannot  be  declared  liable  for  wilful  default  othorwise  thai 
sent:  Dowse  y.  Gorton,  (1891)  A.  C.  190,  202. 

And  the  Court  would  not,  on  further  directions,  direct  an  inqii 
wilful  default,  the  decree  directing  only  common  accounts,  thougl 
made  a  case,  and  the  report  laid  a  foundation  for  such  inquiry  :  6 
LiWewood,  1  Beav.  527 ;  Massey  y.  M.,  2  J.  &  H.  728  ;  (M>pe  y, 
D.  M.  &  G.  292 ;  Oreen  y.  Badley,  7  Beay.  274 ;  Joi^ti^  v.  Mifrrai 
N.S.  241 ;  and  where  the  Court  declares  the  right  to  Fiich  inqnir 
249 ;  but  the  question  of  interest  on  balances  in  hand  \i  as  still  open 
and  though  not  prayed  by  the  bill:  Hollingsworth  t.  Shuktshnfl, 
422.  In  Duiistan  v.  Patterson,  2  Ph.  341,  char^  of  fraud  wero  w 
taking  a  common  decree  for  account  on  motion;  anil  .^eo  Pti^mi 
Sherbom,  9  Beav.  424;  Morgan  y.  M,,  13  Beay.  441,  n.  But  in 
DudlgWf  W.  N.  (70)  85,  the  right  to  make  out  a  case  of  wilful  d 
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fartber  directions  was  kept  alive  by  not  dinmiHwing  the  bill  on  that  point; 
kit  aee  8,  C,  2h.  231,  et  »up. 

In  Ford  y.  Bryant,  9  Beay.  410,  motion  for  leave  to  examine  exor  in  tho 
Master's  office,  to  char^  him  with  a  breach  of  trnat,  not  raised  by  the 
pleadings,  was  refused  with  costs ;  but  wbere  special  directions  were  given  as 
to  qwdsl  daims,  see  lb,  413. 

And  if  Rt,  knowing  it,  does  not  charge  exors  with  wilful  default,  his  exor 
cannot :  Garrett  v.  NobUy  6  Sim.  504 ;  and  a  qualified  admission,  not  disputed, 
•will  not  entitle  Pit  to  such  inquiry :  Pdham  v.  Hildery  1  Y.  &  0.  0.  3 ;  but 
in  Gwdiei  v.  Kinton,  6  Beav.  517,  a  legatee,  claiming  under  the  common 
decree,  was  not  precluded  from  asking  relief  against  a  breach  of  trust  in  a 
fresh  suit. 

Under  the  oonmion  decree  for  account  against  exor  of  extrix,  also  tenant 
lot  hie,  who  had  improperly  sold  out  stock,  her  estate  was  liable  for  it  and 
Ihe  diYid^ids,  and  on  further  directions,  though  no  particiilar  case  was  made 
by  the  bill :  Davenport  v.  Stafford,  14  Beav.  319 ;  and  see  Tickner  v.  Smith, 
8&&&.42. 

After  decree  for  admon,  a  bill  charging  wilful  default  was  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  and  could  not  be  filed  without  leave : 
Harvey  v.  Bradley,  4  Bq.  13 ;  Laming  v.  Gee,  10  Oh.  D.  715. 

Bemaindennan  could  not  charge  wilful  de^ult  as  to  income,  tenant  for  life 
not  being  a  party :  Whitney  v.  Smith,  4  Ch.  51 3. 

A  troStee  takmg  a  renewal  of  a  lease  in  his  own  name,  and  the  lessee 
under  a  demise  by  a  tenant  for  life  in  fraud  of  a  power  had  respectively  to 
Mcoont  with  wilful  default:  MoUoy  v.  Inuin,  1  Sc.  &  L.  310,  314;  Grifin 
T.  G.,  lb.  352,  354 ;  but  a  purchaser  for  value,  fixed  with  constructive  notice, 
cannot  be  so  charged,  and  is  in  general  entitled  to  just  allowances :  Howell 
V. J?.,2My.  &  0.  478;  and  see  O.  xxxm.  8. 

And  fnrther,  as  to  wilful  default,  v.  inf.,  Chap.  XLIV.,  **  Adkinistra- 
Tioar,"  and  Chap.  XLVII.,  "  Mobtoaqes.^' 
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Inqoiries  with  a  view  to  charge  exors  with  interest  seem  to  have  been 
usually  granted  on  further  directions  only :  see  Law  v.  Hunter,  1  Buss.  105 ; 
bat  mi^t  be  80  at  the  hearing  on  a  special  case  made :  Tb, ;  Hockley  v.  Ban^ 
toe*,  I  Buss.  142 ;  though  not  prayed  oy  the  biU :  Hollingsiuorth  v.  Shakeeha/t, 
14  Beav.  492. 

Where  balances  were  retained  from  229  to  670  days,  interest  was  charged : 
Mnton  V.  Prendergati,  28  Beav.  480. 

The  payment  of  interest  on  balances  retained  by  an  exor  will  be  enforced 
against  his  assets :  Tebbe  v.  Carpenter,  1  Madd.  290;  Roche  v.  Hart,  11  Ves. 
58 ;  ToiMiflw  V.  C(nnbe,  4  Ves.  101 ;  Foster  y.F.,2  B.  C.  C.  616. 

So  against  a  bankrupt  or  insolvent  estate :  Domford  v.  i>.,  12  Ves.  127  ; 
Mwm  V.  Be  Bemales,  1  Buss.  301 . 

An  exor  or  trustee  not  being  ready  with  his  accounts,  is  a  ground  for 
diMging  interest :  Pearae  v.  Green,  1  J.  &  W.  135,  144  ;  but  semble,  not  delay 
because  of  pending  suit:  Davenport  v.  Stafford,  14  Beav.  323,  334,  aup,; 
BhggT,  Johnson,  2  Ch.  225. 

And  he  may  be  charged  with  interest  on  arrears  of  rent  unreceived : 
Tthb$  T.  Carpenter,  1  Mad.  290 ;  but  not  in  general  for  arrears  of  income  or 
vmmiieB :  Blogg  v.  Johnson,  2  Ch.  225. 

The  decision  in  Saltmarsh  v.  Barrett,  31  B.  349,  that  exors,  who,  acting 
ffona  fide,  have  distributed  assets  upon  an  erroneous  construction  of  the 
^Rin.,  are  not  liable  to  be  charged  with  interest  on  the  principal  to  be  re- 
funded, has  been  dissented  from  (as  being  inconsistent  wim  A,  G,  y,  Kohler, 
9H.  L.  C.  654 ;  and  A,  G,  v.  Alford,  4  D.  M.  &  G.  843) :  Be  Hulkes,  Powell 
T.  ff.,  33  Ch.  D.  552 ;  and  see  Blyth  v.  Fladgate,  (1891)  1  Ch.  337,  351. 

In^uiiT  as  to  charging  interest  was  not  granted  on  petition,  though  brought 
on  with  further  directions :  Pamell  v.  Price,  14  Ves.  502 ;  nor  where  reajson- 
able misapprehension:  Brtiere  v.  Pemberton,  12  Ves.  386;  but  as  to  balances 
wtarned,  v,  sup, 

Aife  of  Interest  chargeahle,^Aji  exor  or  trustee  is  not  charged  more  than 
4  p..o.  on  unpaid  trust  money ». except  where  he  has  reoeived  more,  or  ought 
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to  have  done  so  (as  wliere  he  hag  called  in  and  retained  a  5  p.  c  moi 
or  where  it  is  preeumed  that  he  has;  e.g.,  when  he  has  used  the  i 
A.  O.  V.  Al/ord,  4  D.  M.  &  G.  843,  851 ;  Penny  v.  Aviaon,  3  Jur.  N 
Tebh$  Y.  Carpenter,  1  Mad.  292 ;  Be  EmmHU  EMate,  E,  v.  E,,  17  CL 
The  money  naving  merely  not  been  invested  for  some  years,  or  thep 
no  improper  delay,  or  only  mistake,  as  under  a  doubtful  will,  4  p. 
charged :  S.  C$,  ;  Mouslet/  ▼.  Carr,  4  Beav.  49. 

And  a  higher  rate  of  interest  will  not,  it  seems,  be  exacted  as  a  p 
Vyae  ▼.  Foster,  L.  R.  8  Ch.  333  ;  Burdick  v.  Oarrick,  5  Ch.  233. 

For  charging  5  p.  c,  a  special  case  must  be  made :  Bocke  t.  Hart, '. 
6%;  Hall  v.  HalUU,  1  Cox,  138. 

Five  p.  c.  has  been  charged  against  exors  and  trustees— Appropriat 
money :  MoutUy  ▼.  Carr,  4  Beav.  49 ;  Burdick  v.  Oarrick,  5  Uh.  233 ; 
testator's  farming  stock  in  carrying  on  a  farm  :  Walker  v.  Woodward,  '. 
107  ;  selling  stock,  and  not  investing,  nor  paying  debts :  Crackeliy.  B 
1  J.  A  W.  686 ;  unduly  retaining :  M,  of  Berwick  v.  Murray,  7  B,  \ 
619;  Dobton  v.  FattinMn,  3  Jur.  N.S.  1202 ;  5  W.  R.  771 ;  using  b 
of  rents  in  trade:  A,  G,  v.  Solly,  2  Sim.  618 ;  mixing  the  trust  monc 
their  own  at  a  bank,  and  though  authorized  to  invest  **  on  good  privat 
rities":  Westovtrv.  Chapman,  1  Col.  m  ;  Be  Jones,  J,  v.  Searle,  49  L. ' 
91  (but  see  Mrlland  v.  Gray,  2  Col.  295,  where  only  4  p.  c.  was  chi 
and  where  a  devastavit  had  'been  committed :  Bick  v.  Moily,  2  M.  &  I 
and  see  Docker  v.  Somes,  2  My.  &  K.  655,  and  cases  cited  lb,  p.  659 
Ogle  and  Pilling,  8  Ch.  711 ;  and  where  an  admor  had  raised  money 
estate  and  used  it  himself :  Hooper  v.  H.,  W.  N.  (74)  174. 

Compound  Iniereit. — Compound  interest  has  been  charged  on  mon< 
ployed  in  trade ;  but  the  authorities  are  not  uniform.  In  Wairond  v. 
Beav.  686;  Saltmarsh  v.  Barrett,  31  Beav.  349;  Jones  v.  FoxaU,  15 
388;  Williams  v.  Powell,  ib.  461 ;  Walker  v.  Wooduxird,  1  Buss.  107, 
compound  interest  was  charged  (limited  in  Knott  y.  Cottee,  16  Bef 
and  Tebbs  v.  Carpenter,  I  Mad.  292,  to  4  p.  c). 

In  A.  G.  V.  Solly,  2  Sim.  618,  it  was  refused;  and  payment  by  a 
the  banking  account  of  his  firm  is  not  an  employment  of  the  money  in 
Burdick  v.  Garrick,  5  Ch.  233 ;  but  where  an  admix  permitted  her 
receive  and  retain  dividends  of  a  fund  set  apart  for  infant  next  of  \ 
was  ordered  to  account  for  the  dividends  with  interest  at  3  p.  c,  wit 
yearly  rests :  Gilroy  v.  Stevens,  61  L.  J.  Ch.  834 ;  30  W.  R.  755. 

Such  interest  has  been  nven  where  a  direction  for  accumulation  hi 
neglected :  see  Baphael  v.  Boehm,  11  Ves.  92 ;  13  Ves.  407,  590 ;  Dorn 
/>.,  12  Ves.  127;  Cotham  v.  Wesi,  1  Beav.  386,  sup.,  p.  984;  Heighiii 
Grant,  6  My.  &  Cr.  268;  1  PhiL  600;  or  there  has  been  misoG 
Stacpoole  v.  <S.,  4  Dow,  209. 

In  Baphael  V.  Boehm,  11  Ves.  92;  13  Ves.  407,  590,  accumulation 
directed  by  the  will,  and  the  decree  directing  interest  at  6  p.  c.  to  be  ooi 
on  all  sums  received  by  the  exor,  and  half-yearly  rests  to  be  made,  i 
was  computed  on  each  receipt  from  the  day  to  the  end  of  the  half -ye 
the  amoimt  of  principal  and  interest  then  carried  forward  as  a  sun 
terest,  though  the  L.  C.  observed  on  the  decree  as  har^,  and  goine : 
than  any  other,  and  as  producing  more  than  the  due  execution  of  Ui< 
In  Heighington  v.  Grant,  6  My.  &  C.  258 ;  1  Beav.  228,  the  exor 
answer  admitting  balances  in  hand,  and  the  decree  directmg  the  bala 
be  ascertained  at  the  end  of  each  year,  and  interest  computed  on  the 
annual  rests  to  be  made,  and  interest  to  be  charged  '*  after  the  rate 
manner  aforesaid  upon  such  balances,"  interest  computed  on  the  1 
due  at  the  end  of  the  first  year  was  to  form  part  of  that  at  tiie  end 
second  year,  and  on  which  interest  was  then  to  be  computed,  and  so  o 
year  to  year;  and  the  decree  in  Cotham  v.  West,  Form  9,  sup,,  p.  98 
approved,  as  more  clearly  expressed  to  the  same  effect.  In  Carmii 
Wilson,  4  Bli.  N.S.  145,  annual  rests  were  directed  against  an  exor,  ai 
ments  by  him  were  to  be  deducted  first  from  the  interest. 

In  general  rests  are  made  to  see  whether  interest  is  to  be  chargi 
Baphael  y.  Boehm,  Tebbs  v.  Carpenter,  sup, ;  Hall  v.  Hallett,  1  Cox,  13 
as  to  adding  such  direction  to  tne  decree,  v.  sup,,  p.  986. 

Where  the  trust  was  to  accumulate  for  twenty-one  years,  compound  i 
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ai  4  p.  c.  WB8  givai  during  the  twenty-one  years,  and  only  simple  interest 
after:  WUson  v.  Peakey  3  Jur.  N.S.  155 ;  but  in  jBc  Emmeft  Estate,  E.  v.  E., 
17  C3l  D.  142,  where  the  direction  was  for  accumulation  during^  minority, 
and  to  pay  it  over  on  majority,  the  trustee  retaining  i^e  fund  miproperly 
inTBsted  was  regarded  as  continuing  under  an  obligation  to  accumulate,  and 
therefore  charged  with  compound  interest:  Be  Emmet* 8  Estate^  E.y.E.,  17 
Ch.  D.  142;  distinguishing  WiUon  v.  Peake;  and  observing  upon  Amiss  v. 
Hall,  3  Jur.  N.S.  5^4  (where  simple  interest  only  was  charg^). 

InUrest  or  Profits, — If  the  money  has  been  used  in  trade,  the  cs,  q,  tr,  may 
claim  interest  or  profits:  Docker  v.  SoTnes,  2  M.  &  K.  655;  Palmer  t.  Mitchell, 
lb.  672,  n.;  Macdonald  v.  Richardson,  Totvnend  v.  T,,  1  Gfiff.  81,  201; 
Floddon  V.  Sunning,  8  Ch.  323,  n. ;  and  see  Form  10,  p.  985 ;  and  the  sur- 
viving partner  wilfully  refusing  to  produce  the  books  was  debited  with 
10  p.  c  as  net  profits :   Walmsley  v.  W.,  3  J.  &  Lat.  556. 

But  the  mere  fact  of  delay  in  making  a  firm  (in  which  some  of  the  exors 
were  partners)  acMsount  for  and  pay  a  sum  due  to  the  testator,  was  not 
enough  to  give  his  estate  the  rignt  to  share  in  the  profits  of  the  business : 
FjyK  V.  Foster,  L.  E.  7  H.  L.  318;  8  Ch.  309. 

And  a  c.  q.  tr.,  after  electing  to  take  profits,  could  not,  finding  there  were 
none,  claim  an  occupation  rent:  Kendall  y.  Marsters,  2  D.  F.  &  J.  200;  8 
W.B,747. 


Section  IV. — Breach  op  Trust — Fraudulent  Trustees. 

1.  Leave  to  prosecute  Fraudulent  Trusteey  24  8f  25  F.  c.  96. 

Ok  motion  &c.,  Let  the  Pits  be  at  liberty  to  prosecute  the  Deft  B. 
under  the  proTisioiiB  of  the  Act  of  the  24  &  25  V.  c.  96,  intituled,  "An 
Act  to  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
relating  to  Larceny  and  other  similar  Offences,"  as  they  shall  be 
adrised. — ^Liberty  to  Deft  to  move  to  discharge  the  order;  but  this  not 
to  prejudice  its  operation  in  the  meanwhile. — Baillie  v.  B.^  L.  JJ.,  21 
March,  1863,  B.  10. 

For  like  order,  under  20  &  21  Y.  c.  54,  now  repealed,  see  Wadham  t.  Bigg, 
V.-C.  K,  24  July,  1860,  B.  1999 ;  1  Dr.  &  S.  216. 

A  copy  of  the  order  against  a  defaulting  trustee  who  has  admitted  that  the 
fund  is  standing  in  his  name  or  under  his  control,  but  has  ne^ected  to- 
transfer,  should  be  endorsed  with  a  memorandum  as  prescribed  by  O.  xli.  5. 

NOTES. 

Bf  tlie24  &  25  y.  c.  96,  ss.  75  et  seq.,  amending  previous  Acts,  fraudulent 
deahngs  by  trusAees,  bankers,  agents,  &c.,  with  money  or  property  entrusted 
to  them,  with  written  directions  as  to  its  application,  are  made  misde- 
meanours, and  are  liable  to  be  pimished  by  imprisonment.  The  direction 
most  be  unconditional:  B.  y.  White,  4  Car.  ft  P.  46;  sect.  80  relates  to 
trnstees  (express :  sect.  1),  and  no  proceeding  or  prosecution  under  it  is  to 
^  taken  without  the  sanction  of  the  A.  G.  or  S.  G. ;  or,  where  any  civil  pro- 
ceeding has  been  taken,  of  the  Oourt  or  Judge.  Under  this  section  evidence 
that  the  trustee  had  paid  debts  of  his  own  with  trust  money  was  sufficient : 
Rodham  v.  Bigg,  1  Dr.  &  S.  216 ;  by  sect.  85  the  above  ia  not  to  be  used  to 
av(»d  discovery  or  answer ;  but  no  person  making  compulsory  disclosure  is  to 
^  liable  to  prosecution ;  and  by  sect.  86,  nothing  in  or  under  the  above  is  to 
*fejt  any  remedy  at  Law  or  in  Equity ;  but  no  conviction  is  to  be  received  in 
eridenoe  against  parties  in  civil  suits;  nor  is  the  above  to  prejudice  any 
agreement  or  security  by  a  trustee  to  make  good  a  breach  of  trust. 

VOL.  n.  3  b 
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By  the  Debtors  Act,  1869,  imprisonment  for  debt  is  not  aboH^ed' 
{inter  alia)  **  default  by  a  trustee  or  person  acting  in  a  Mmaiury  cap 
and  ordered  to  pay  by  a  Court  of  Ecjuity  any  sum  in  bis  possession  or  } 
his  control."  As  to  the  effect  of  this  section,  v.  $itp.  yoL  T.,  p.  385 ;  L 
1050  et  8€q,  ;  E.  Ayles/ord  v.  E.  PouleU,  (1892)  2  Cb,  60.  The  Act  appi 
Irish  decrees  enrolled  here  under  41  G.  3,  c.  90  :  Ftrgtmm  v.  F,,  10  Ck 

As  to  Ireland,  see  35  &  36  Y.  c.  67. 

As  to  the  effect  of  the  Bankruptcy  Act,  1869,  b.  4,  in  respect  of  *' 
incurred  by  fraud  or  breach  of  trust,"  see  Coctp*  r  v.  Prirhard,  1 1  Q.  B, 
351 ;  Emma  Silvtr  Mining  Co.  v.  Grant,  17  Ch.  IK  122  :  I^win.  1050. 

Under  the  Bankruptcy  Act,  1883,  the  liability  of  a  Imnkrupt  to  bia  f. 
continues  after  the  discharge  of  the  bankrupt  only  in  cases  where  the  fa 
of  trust  is  fraudulent.  < 


Section  V. — Costs,  Charges,  and  Expenses. 

1.  CostSy  Charges^  and  Expenses  beyond  Cosfj*  of  Acfirnu 

Befee  &c.  to  tax  the  costs  of  the  Pits  and  the  B^fm  (all  partte 
this  action  [//"  to,  add,  from  the  foot  of  the  last  taxation]  the  cos 
the  Defts  B.  and  C,  the  exors  of  the  will  of  A.,  the  testator  kc 
the  trustees  of  the  wiU  of  &c.,  or  of  the  indenture  dated  &c.,  or  oi 
legacy  &c.]  to  be  taxed  as  between  solr  and  client,  and  to  include 
charges  and  expenses  properly  incurred  by  them  [If  there  has  been 
former  taxation,  or  any  charges  ifc,  have  been  aiiotced  in  (he  acco 
add,  and  not  already  taxed  or  allowed]  relatlDg  to  the  admon  oi 
testator's  estate  [^or  the  execution  of  the  trusts  of  the  testat-or^s  wii 
of  the  said  indenture,  or  the  said  legacy,  or  m  such  exors,  or  ims'i 
beyond  their  costs  oi  this  action. 


2.  Same — To  be  raised  by  the  Trustees.  ' 

And  Let  the  said  costs,  when  taxed,  be  raised  and  paid  by  the 
Defts  the  trustees,  by  sale  of  a  sufficient  part  of  the  £ —  Coi 
standing  in  the  names  &o.— Swain  v.  Raymenl,  Y,-C,  W.,  22  Jan,  1 
B.  257. 

For  order  allowing  commission  to  exors  on  Indian  assets^  see  Cocken 
Barber,  1  Sim.  27. 

i 

3.  Inquiry  as  to  CostSj  Charges^  atid  Expenses. 

And  the  Taxing  Master  is  to  inquire  whether  the  Pit  [or  Deft 
has  properly  incurred  any  and  what  charges  and  expenses  relatiuj 
&c.  [Form  1]  beyond  his  costs  of  this  action;  And  if  so,  he  is  to 
and  include  the  same  in  the  costs  of  the  Pit  [or  Deft]  hereinbe 
directed  to  be  taxed.— ^»7e*  v.  Ager,  V.-C.  M.,  18  April,  1872,  A. ' 
where,  by  consent,  the  Deft's  costs  were  to  be  a  charge  on  the  ti 
estate,  and  liberty  was  given  to  apply  in  Chambers  as  to  raising  th 
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4.  Cods  agamst  Executor  of  an  Executor  who  had  eommUted  a  Breach 
of  Trust  and  died  Insolvent. 

This  action  ooming  on  for  foither  consideration  in  the  presence  of 
counsel  for  the  Pit  and  the  Deft,  Let  it  be  referred  to  the  Taxing  Master 
to  tax  the  costs  of  the  Fit  and  the  Deft  as  between  solr  and  client,  distin- 
gmfihing  the  Deft's  costs  of  taking  the  account  of  the  estate  of  A.  B., 
and  also  any  chai^ee  and  expenses  properly  incurred  by  the  Deft 
veiating  to  the  admon  of  the  said  testator's  estate  beyond  his  costs  of  . 
suit. — Out  of  money  in  Court  pay  costs  of  Yit  and  the  said  charges  and 
expenses  of  the  Deft,  and  his  costs  of  taking  the  said  account  so  to  be 
distingmshed,  and  one  moiely  of  his  remaining  costs  of  action. — Deft 
to  be  at  liberty  to  retain  £ —  mentioned  in  Chief  Clerk's  certificate  in 
respect  of  the  other  moiety  of  the  said  costs. — Re  Griffithi^  G,  v.  Lewi$, 
Chitty,  J.,  22  Jan.  1883,  A.  1434;  S.  C,  26  Ch.  Div.  465 ;  following 
Palmer  y.  Jones,  43  L.  J.  Ch.  349 ;  and  see  Kitto  y.  Luke,  28  W.  B. 
411. 

5.  Bight  to  Indemnity. 

Tms  action  coming  on  for  further  consideration  &c.,  in  the  presence 
of  coimsel  for  the  Pit  and  the  Deft,  Declare  that  the  Pit,  as  legal  pers. 
repreeve  of  A.  B.,  is  entitled  to  be  indemnified  by  the  Deft  in  respect  of 
80  much  of  the  Pit's  liability  as  contributory  for  sixteen  shares  in  the 
Oiiental  Bank  Corporation  as  the  proceeds  of  sale  of  the  railway 
debentures  in  the  pleadings  mentioned  shall  be  insufficient  to  satisfy. 
—HMey.  Wayet,  Kekewich,  J.,  30  June,  1887,  A.  1168;  S.  C,  86 
CL  D.  256. 

For  orden  for  taxation  and  pa3rment  of  costs,  v.  $up,,  Ohap.  XYII., 
"Costs." 

NOTBS. 
008T8  OF  AOnOKS  AKD  PBOCEEDIKOS. 

Ab  between  themselyes  and  stran^rs  to  the  trust,  trustees  and  exors  are 
only  entitled  to  the  same  costs  as  if  they  were  suingin  their  own  right : 
£ay.  Angmtein,  9  Ch.  479;  Lewin,  1119;  Morg.  &  W.  396;  and  the  loss 
iiunured  can  be  reooyered  by  them  from  the  trust  fund.  Where  one  of 
tvo  6Z0T8  was  insolyent  and  indebted  to  the  estate  the  other  was  neyer- 
tbelesa  entitled  to  be  paid  out  of  the  estate  all  the  costs  for  which  he  was 
liable,  and  the  debt  of  the  other  could  be  set  off  against  costs  paid  by  him : 
WaUon  T.  Bow,  18  Eq.  680 ;  but  this  case  has  been  disapproyed,  so  far  as  it 
*lWed  the  solyent  trustee  costs  incurred  by  him  as  surety  for  his  oo- 
tnutee,  as  the  solyent  exor  is  entitled  only  to  his  own  proportion  of  the  costs, 
snd  the  proper  form  of  order  is  to  apportion  the  costs  of  the  exors  or  trustees 
Waving  by  the  same  solr ;  the  costs  api>ortion6d  to  the  solyent  trustee  to 
w  paid  out  of  the  estate,  emd  those  apportioned  to  the  insolyent  to  be  set  off 
•pinst  his  debt:  Smith  y.  Dale,  18  Ch.  D.  616 ;  McEwan  y.  CrwtihU,  25  Ch. 
1^.  175;  and  as  to  such  set-ofF,  see  Harmer  y.  Harne,  1  Buss.  155 ;  Nxchcl->> 
^y.  Norton,  7  Beay.  67. 

Smns  paid  by  mistake  may  likewise  be  set  off :  Cooper  y.  Pitcher,  4  Ha. 
485.  ^ 

Uadsr  the  Bankmptoy  Act,  1869,  s.  49,  the  liability  of  a  trustee  continued 
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after  his  discharge ;  and,  after  some  conflict  of  opimon,  it  was  held  that  i 
defaulting  exor  or  trustee  who,  pending  an  admon  action  beeaiOQ  hankrapt 
was  not  entitled  to  lus  costs  subsequent  to  the  bankruptcy,  until  he  hm 
made  good  his  default :  Be  Ikufiam,  Hannay  y.  B.^  2S  Ch.  D^  195 ;  IawU  y 
Trash,  21  Ch.  D.  862 ;  McEwan  v.  Cromine,  25  Ch.  D.  175  ;  matrd,  Chrt  t 
C,  21  Ch.  D.  865;  Bowyer  v.  Qriffin,  9  Eq.  340  ;  Turmr  t.  MulUntiiX^  \ 
W.  B.394. 

By  the  Bankruptcy  Act,  1883,  ss.  30,  37,  the  liability  of  a  tru^  for  i 
breach  of  trust  (except  in  case  of  fraud)  is  released  by  Ms  order  of  diat^iarge 
£knd  consequently  he  will,  in  the  absence  of  fraud,  b4  entitled  to  hid  oosta  a 
from  the  date  of  his  discharge.  But  if  the  liability  does  not  arise  from  bread 
of  trust,  but  is  that  of  a  mere  debtor  to  the  estate,  which  e4?a8es  as  from  th 
date  of  the  bankruptcy,  he  will  be  entitled  to  hia  costs  from  that  date 
Be  Vowle4,  32  C.  D.  243;  Smith  v.  -DaZe,  sup,;  Be  linsfmrn,  Bup. 

A  trustee's  own  debt  cannot  be  set  off  against  one  due  to  the  tnifit :  PnU 
T.  Keithy  12  W.  E.  394  ;  10  Jur.  N.S.  305. 

As  to  a  trustee  of  a  public  company  defending  for  it»  appearing  hj  thi 
00. 's  solrs,  and  being  entitled  to  separate  legal  advice,  see  HtinHch  y,  Sution 
6  Ch.  620. 

But  trustees  and  ezors,  as  between  them  and  their  m.  (j,  tr,,  ore  in  g^sein 
entitled  to  their  costs  from  the  estate,  and  usually  as  between  solr  and  dient 
and  all  charges  and  expenses  properly  incurred  are  aUo  allowed  them:  M.org 
&  W.  399  tt  9eq, 

Where  an  action  by  a  stranger  is  dismissed  against  tniBtees,  it  is  generall; 
with  costs  as  between  party  and  party :  76.  292,  29:5 ;  and  so  where  no  estatt? 
Saunders  v.  S.,  3  Jur.  N.S.  727  ;  5  W.  E.  479  ;  but  under  th©  general  discre 
tionary  power  of  the  Court,  in  a  proper  case,  coi^ti<  idll  be  given  as  betweei 
solr  and  client :  Andrevjs  v.  Barnes,  39  Ch.  Div.  1^:5  (where  Kajr,  J.,  allow© 
costs,  as  between  solr  and  client,  to  the  trustees  of  a  fimall  charity  fund  wh 
were  unjustifiably  attacked):  IHdenborottgh  v.  Abp,  Vanterhtiry^  2  Euss.  112 
Poole  Y,  Pass,  1  Beav.  600;  and  see  2  Spence,  939,  n.  ;  A.  G.  y.  Cuming, 
Y.  &  C.  C.  155 ;  Turner  v.  Collins,  12  Eo.  438  (varied  on  the  merits  on  sp 
peal,  7  Ch.  329).  A  trustee  defending  for  the  benefit  of  the  trust  estate 
suit  (to  impeach  a  compromise),  does  not  lose  his  ooste  because  he  has  als 
in  the  suit  to  defend  his  own  character  from  a  charge  of  fraud  in  relation  t 
the  compromise  :   Walters  v.  Woodhridge,  7  Ch.  D.  504. 

It  seems  exors  are  not  entitled  to  their  charges  and  expenses  on  taxatioi 
without  an  express  direction,  as  they  are  presumed  to  retain  them :  Humphri, 
V.  Moore,  2  Atk.  108;  and  may  be  allowed  them  as  just  allowances:  Ftan 
T.  Young,  10  Ves.  184 ;  but  exors  or  trustees  are  now  usimllj'  allowed  oosi 
of  action  as  between  solr  and  client,  together  with  any  cbarjgree  and  expoujsi 
propjerly  incurred,  relating  to  the  trust,  beyond  coets  of  action,  on  the  sug 
gestion  of  counsel  that  some  particular  expenses  have  been  incurred,  an 
the  case  must  be  supported  before  the  taxing  master ;  it  is  not  the  pnu: 
tice,  in  taking  the  account  in  Chambers,  to  allow  thoBo  incurred  since  tl: 
action,  but  they  are  provided  for  on  further  consideration. 

In  an  admon  action  a  trustee  is  entitled  to  his  costs  as  between  solr  an 
client,  unless  a  case  of  misconduct  is  made  out  a^r  im?^t  him  :  Re  Love,  Hi 
V.  Spurgeon,  29  Ch.  Div.  348;  Turner  v.  Hancock,  i?0  Cb.  Div.  303. 

And  as  the  right  of  a  trustee  to  his  costs  rests  eubstaotially  on  contrai: 
they  are  not  **  by  law  left  to  the  discretion  of  the  Court,"  within  s.  4 
of  Jud.  Act,  1873,  and  an  appeal  as  to  them  will  lie  without  leave  i  Farrouf 
Austin,  18  Oh.  D.  58;  Turnery. Hancock,  20  Ch.  Div.  303;  Be  Sarah  Kmghi 
Will,  26  Oh.  Div.  82 ;  Be  Love,  sup.;  Cotterell  v.  Stratfon,  8  Ch.  D.  295  [hi 
see  Taylor  v.  Dowlen,  4  Ch.  697 ;  Be  Hoskin's  Trusts,  Q  Ch,  Div,  281) ;  seeu 
where  the  trust  instrument,  being  wholly  set  aside,  there  is  no  contract  \ 
existence:  Button  v.  Tfiompson,  23  Ch.  Div.  278. 

Trustees  were  held  entitled  to  their  proper  costs  of  carrying  out,  with  tl 
consent  of  the  tenant  for  life,  transactions  after  order  on  iurther  conaidon 
tion,   though  without  the  sanction  of  the  Court:    Be  Mausel,  Bhodes 
Jenkins,  54  L.  J.  Ch.  883. 

It  is  the  duty  of  trustees  to  protect  the  estate  against  costs,  and  they  ms 
be  made  personally  to  pay  the  costs  of  proceedings  taken  by  them  in  the  u 
tercet  of  their  solrs :  Wood  v.  Calvert,  55  L.  T.  N.S.  53. 

Trustees  (one  of  whom  was  a  solr),  on  being  requested  by  a  person  wJ 
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daimed  to  be  a  c.  9.  fr.  to  famish  acoounts,  were  entitled  to  be  goaxanteed 
against  the  expense :  JRe  Bimoorth,  Martin  v.  Lamb,  58  L.  J.  Ch.  432. 

The  ooets  to  which  a  trustee  is  entitled  are  limited  to  those  which  he  incora 
as  trustee,  and  do  not  extend  to  those  incuxred  by  him  as  surety  for  his  co- 
trustee; ear.  gr.,  by  their  joint  retainer  of  a  solr:  Smith  v.  DaUf  18  Ch.  D. 
516. 

As  to  costs  under  the  Trustee  Belief  Acts,  see  in/,  p.  1015 ;  and  imder  the 
Trustee  Acts,  1850,  1852,  inf.  Section  X.,  Form  33,  and  notes. 

TBU8TEES  BEYERINO  IN  DEFENCE — SEPA&ATE  SETS  OF  COSTS. 

As  to  giTTug  more  than  one  set  of  costs  to  trustees,  see  Wiles  v.  Cooper, 
9  Bear.  298,  and  cases  lb.  299,  n. ;  where  allowed,  see  Meldrum  v.  Hayes, 
21  W.  IL  746;  Pince  v.  BeaUie,  11  W.  E.  979;  Aldridge  v.  Wesibrook,  4  Beav. 
212 ;  GaufU  ▼.  Taylor,  2  Beav.  346 ;  2  Ha.  413,  n. ;  Cummins  v.  Brwnfield, 
3  Jut.  N.S.  657 ;  where  not,  Course  t.  Humphrey,  in/, ;  Palmer  t.  Junes,  43 
L.  J.  Ch.  349. 

If  one  of  the  trustees  be  a  defaulter,  or  indebted  to  the  trust  estate,  the 
others  will  be  justified  in  severingfrom  him  :  Smith  v.  Dale,  18  Ch.  D.  516, 
518 ;  and  see  Williams  v.  Wight,  W.  N.  (90)  50. 

.  In.  Webb  V.  TF.,  16  Sim.  55,  a  trustee  severing  in  defence  for  breach  of  trust 
by  his  co-trustee,  and  only  one  set  of  costs  bein^  given,  he  was  allowed  the 
whole.  It  has  sometimes  been  left  to  the  taxmg-master  to  decide  which 
tmstse  should  haye  the  one  set :  Course  y.  Humphrey,  26  Beav.  402 ;  5  Jur. 
N.8.  615;  28  L.  J.  Ch.  327;  A.  O,  v.  WyviUe,  28  Beav.  464;  and  for  an 
inq^y  if  such  severing  was  proper,  see  Woods  v.  W,,  5  Ha.  229. 

where  trustees  and  c.  q,  ir,  severing  in  defence  were  only  allowed  one  set 
of  costs,  see  Farr  v.  Sheriffe,  4  Ha.  528 ;  and  so  cs.  q.  tr. :  Peillon  v.  Brooking, 
4L.T.N.S.731. 

But  this  rule  does  not  apply  to  parties  whose  shares  are  different,  though 
their  interests  in  opposing  the  Fit  are  identical :  Bemnant  v.  Hood,  27  Beav. 
613,  614,  n. 

GHABOE8  AND  EXPENSES. 

Charges  and  expenses  of  testator's  trustees  do  not  include  funeral  and 
probate  expenses :  Collis  v.  Bobins,  1  D.  &  S.  131 ;  and  see  Hardy  y.  HtUl, 
17  Beav.  355 ;  nor  the  costs  of  other  actions,  imless  specially  provided  for : 
Payne  v.  Little,  27  Beav.  83 ;  but  exor's  costs,  charges  and  expenses  include 
his  costs  of  a  probate  action  disputing  the  wiU :  Be  Price,  Williams  v.  Jen- 
kins, 31  Ch.  D.  485.  In  Graham  v.  Wickham,  2  D.  J.  &  8.  497,  costs  of 
litigation  since  decree  were  allowed,  and  the  Court  considered  whether  such 
costs  had  been  properly  incurred :  and  see  Maw  v.  Pearson,  3  N.  R.  99 ;  and 
an  allowance  (nxed  by  the  Court  itself)  has  been  made  to  exors  and  trustees 
lor  loss  of  time  in  carrying  on  the  testator's  business  and  managing  his  pro- 
fertj:  Forster  v.  Bidley,  4  D.  J.  A  S.  452. 

They  included  costs  of  release  of  the  Fit  trustee,  though  never  executed : 
Stephens  v.  Newborough,  11  Beav.  403. 

Trustees  of  an  invalid  creditors'  deed  were  not  entitled  to  retain  their  costs : 
Srn^h  V.  Dresser,  1  Eq.  651 ;  and  as  to  costs  of  trustees  of  deeds  set  aside  as 
void  as  against  purchasers  or  creditors  under  the  statutes  of  Eliz.,  see  May, 
VoL  Conv.  486. 

And  see  Tanqueray  v.  Bowles,  14  Eq.  151,  where  trustees  had  to  pay  all 
costs,  after  their  refusal  of  a  fair  offer,  the  deed  impeached  having  bsen  set 
aside  under  tiie  settior's  subsequent  bankruptcy:  Henshall  v.  Fereday,  21 
W.  B.  240,  570,  where  trustees  of  a  voluntary  settiement  containing  no 
pcfwer  of  revocation  were  refused  the  costs  of  a  suit  in  which  it  was  set 
aside. 

On  the  appointment  of  a  new  trustee,  the  costs,  including  those  of  the  donee 
of  the  power,  are  allowed  out  of  the  corpus :  Harvey  v.  Olliver,  W.  N.  (87) 
149;  59  L,  T.  N.S.  249;  Lewin,  753. 

INDEMNITY  AND  PBI0B1T7. 

.  Trustees,  public  or  private,  are  entitled  to  reimburse  themselves  from 
the  trust  fund  all  due  expenses,  without  any  special  provision  to  that  effect ; 
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A.  O.  T.  M.  of  Norwich,  2  M.  &  C.  406,  424;  and  so  undet-  the  22  &  23 
c.  36,  8.  31,  in/,.  Section  VII.,  p.  1009. 

And  tliis  right  of  indemnity  is  a  first  charge  as  well  upon  tlie  incoma^ 
the  corpus,  and  expenses  may  be  retained  out  of  income  until  proTiHion  o 
be  made  for  raising  them  out  of  corpus :  8iaU  y.  Milne ,  26  Ch.  DIt.  710. 

But  the  right  is  limited  strictly  to  the  trust  fund,  and  to  expen« 
TOoperly  incurred  in  the  execution  of  the  trust :  Be  Eurl  of  Wincht!^*^. 
Policy  TrmUy  39  Ch.  D.  168;  StoU  y.  Milne,  iup. ;  Smith  t.  Bak,  18  C 
D.  616. 

And  where  legacies  haye  been  seyered  and  set  apart,  tbo  tnistoe  can  ha 
no  riffht  to  relief  from  one  set  of  inyestments  in  respect  of  liability  incmT 
on  behalf  of  beneficiaries  entitled  to  another  set :  Frcuer  \\  Murdt^ch,  6  Aj 
Cas.  855 ;  following  Exp.  Garland,  10  Ves.  110. 

Where  there  was  no  trust  fimd  out  of  which  the  trustee  could  be  paid^ 
e.  q.  <r.,  at  whose  request  he  accepted  the  office,  was  liable  to  iDdemnify  hio 
Jervis  y.  Wol/entan,  18  Eq.  18. 

Where  on  a  purchase  imder  the  trust  the  trustee  contributes  a  mim. 
make  up  the  purchase-money,  he  is  entitled  to  a  lien  subject  to  a  £rst  chaj; 
for  the  Dalance  in  fayour  of  the  trust :  Be  Pttm/rey,  Worcester ^  cf*f,  Co.  t.  Blk 
22  Ch.  D.  265. 

The  trustees  of  an  inspectorship  deed,  in  which  the  creditors  covenanted 
indemnify  them  against  any  liability  in  carrying  on  the  debtor*8  buaine^ 
were  entitled  to  a  decree  for  account  and  contribution  against  all  the  creditoi 
though  some  had  different  defences  from  others :  Singletoti  t.  Sehvtfn,  12  1 

B.  98 ;  3  N.  B.  27. 

Trustees  of  a  settlement  originally  yalid,  but  afterwards  avoided  und 
sect.  47  of  the  Bankruptcy  Act,  1883,  are  entitled  to  a  lien  for  their  expen:6 
as  against  the  trustee  in  bankruptcy :  Be  ffdden,  20  Q.  B,  P,  43 ;  sect 
where  the  settlement  is  void  ah  initio  :  Dtdton  y.  Thompson^  23  Ch.  Div.  Ti 

A  trustee  who  has  incurred  a  legal  liability  may  be  entitled  to  indemni 
from  the  c.  q,  tr,  before  actual  loss  has  occurred :  Phene  v.  Gifhm,  5  Hsu 
9, 13  (where  the  indemnity  was  by  the  recognizance  of  the  Deft);  Re  Pamfrt 
Worcester y  Ac,  Co,  y.  Blick,  22  Ch.  D.  255 ;  but  a  trustee  of  shares  c^mnot  a 
for  indemnity  in  the  absence  of  evidence  that  a  call  will  be  made  :  Hughi 
Hallett  y.  Indian  Mammoth  Gold  Mines,  22  Ch.  D.  661 ;  secu^,  whot^  the  li^ 
to  indemnity  was  denied,  and  the  trustee  had  received  notice  that  he  wou 
be  placed  on  the  list  of  contributoriee :  Hohhs  v.  Wayet,  30  Ch,  1>-  256,  25 
and  see  iJc  Blundell,  B,  v.  2?.,  40  Ch.  D.  377. 

A  bond  of  indemnity  taken  by  a  trustee  is  intended,  primd  fatif,  onlv 
indemnify  him  from  claims  against  him  as  such,  and  not  against  loss  whicli  i 
may  sustain  in  the  character  of  beneficiary :  see  Evans  y.  Beftyfm^  37  C 
Div.  329. 

Acting  under  counsers  advice  will  not  necessarily  entitle  truet-ees  to  cos 
of  action :  Devey  y.  Thornton,  9  Ha.  232 ;  SioU  v.  Milnv,  25  Ch.  Div.  71^ 
though  such  advice  would  go  a  long  way  to  justify  proceedings  inistitut 
bond  fide  for  the  protection  of  the  estate :  S,  C.  at  p.  711;  and  see  i'oe/tr 
Pass,  1  Beav.  600,  et  v.  in/,  p.  997. 

Trustees'  expenses  precede  costs  of  suit,  and  are  a  lien  on  the  propert 
Morrisony,  M,,  7  D.  M.  &  G.  214;  2  S.  &  G.  664  ;  Lewin,  714  ei  seq. ;  Gaunt 
Taylor,  2  Ha.  413;  unless  payments  not  strictly  authorized  have  been  ma 
without  the  sanction  of  the  Court,  and  tiie  estate  is  insufficient :  Bobinfvm 
KilUy,  30  Beav.  520 ;  or  they  have  misconducted  themselves:  B&se  v.  Sham 
11  W.  B.  356.  They  had  not  such  lien  for  the  expenses  of  and  conseque 
on  an  attempted  premature  sale,  at  the  instance  of  the  legal  tenant  for  M 
Leedham  v.  Vhawner,  4  K.  &  J.  458. 

Under  the  Commissioners  Clauses  Act,  1847  (10  &  11  Y.  c.  16),  b.  i 
commissioners,  notwithstanding  that  they  were  defending  an  action  as  moi 
gagors,  were  held  entitled,  by  virtue  of  the  statutory  right  of  indemnity, 
their  costs  out  of  the  property  as  between  solr  and  client  in  priority  to  i 
other  parties:  BaUen  &  Co,  y.  Dartmouth  Harbour  Ccmmisaioners,  45  C 
D.  612. 

And  in  an  action  by  c.  q,  tr,,  under  a  creditor's  deed  for  ac4:!ounts  a 
ascertainment  of  rights,  there  being  a  probability  of  a  deficiency,  the  trunti 
were  entitled  to  a  direction  for  payment  of  their  costs,  charges,  and  expcm 
in  priority  to  all  other  parties :  Dodda  y.  Tvke,  26  Ch.  D.  617. 
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It  18  an  absolute  rale  Hiat  a  trustee  in  default  cannot  receive  any  costs  out 
of  Uie  estate  until  he  has  made  good  his  default :  Stania/r  v.  Evans,  34  Ch.  D. 
*70;  DoeringT.  /).,  42  Ch.  D.  203;  and  therefore  an  order  directing  that 
liis  costs  shall  be  allowed  in  the  first  place,  and  the  balance  only  pai,d,  is  only 
te  be  made  under  special  oircninstanoes  in  order  to  avoid  unnecessary  circuit^ 
at  payments,  and  the  solr  cannot  take  any  benefit  under  such  an  order  if 
made  on  an  oroneous  representation  of  ^e  solvency  of  the  trustee :  Staniar 
T,  Jlvotia,  mp. 

AIXOWANCES. 

A  kostee  making  a  payment  not  authorized  by  the  terms  of  the  trust,  but 
luxnsHidy,  and  under  good  advice  to  execute  the  trust,  as  a  legacy  objected  to 
as  being  a  charge  on  the  estate,  in  order  to  complete  a  sale,  was  allowed  it  in 
aooonnt,  and  his  costs  below  and  on  appeal :  For^hnw  v.  Higginson,  8  D.  M. 
A  G.  827 ;  but  see  Fazukerli/  v.  Gui^haw,  19  W.  B.  793 ;  Vyse  v.  Foster,  L.  E. 
7  BL L.  318;  €<  inf.  p.  1004. 

Tnistees  making  wrong  payments  to  legatees  have  a  lien  on  their  interests, 
even  against  assignees  for  value :  Dihh$  v.  Qt/ren,  11  Beav.  483. 

And  a  release  of  ezors  after  pavment  to  legatee  domiciled  abroad,  though 
wong  /eqe  loci,  was  binding:  Leslie  v.  Baillie,  2  Y.  &  0.  0.  91. 

An  allowance  (fixed  by  tke  Court  itself)  was  made  to  trustees  for  loss  of 
tone  in  carrying  on  the  testator's  business,  and  managing  his  property : 
Forder  v.  BitOey,  4  D.  J.  &  S.  452 ;  but  see  Lewin,  709. 

Annual  sums,  directed  by  a  will  to  be  paid  to  tru8t<ee8  and  a  beneficiary  so 
hms^  as  thev  carried  on  the  testator's  business,  were  held  to  be  subject  to 
iBffiey  duty:  Be  Tharley,  (1891)  2  Ch.  (C.  A.)  613. 

A  commission  of  5  p.  c.  was  allowed  to  an  English  trustee  for  receiving 
rents,  all  the  ca.  q.  tr,^  and  the  other  trustees,  being  resident  out  of  the  juris- 
diction: Be  FrtemafC»  S^UlemetU,  37  Ch.  D.  148. 

fiat,  in  general,  a  trustee  mav  not  act  as  a  collector  himself  with  a  com- 
mission :  Be  Bedingfield,  B.  v.  D'Eye,  67  L.  T.  N.S.  332 ;  Nicholson  v.  Tutin, 
3K&J.  159. 

And  trustees  who  under  an  order  of  Court  receive  rents,  and  are  allowed  a 
commiarion,  will  not  be  allowed  additional  charges  in  respect  of  a  collector : 
Cox  V.  BenneU,  39  W.  B.  308. 

There  is  no  inflexible  rule  that  a  trustee,  appointed  receiver,  is  not  to  have 
remuneration,  and  it  may  be  allowed  in  a  proper  case,  though  not  mentioned 
in  tiie  judgment  appointing  him :  Be  Bignell,  B,  v.  Chapman,  (1892)  1  Ch. 
(C.A.)69. 

An  advance  by  trustees  out  of  the  personal  estate  to  the  tenant  for  life  for 
stocking  and  cultivating  a  form,  forming  part  of  the  real  estate,  was  allowed, 
the  outlay  being  benefidal  for  infant  remaindermen :  Be  Household,  H,  v.  H,, 
27  Ch.  D.  553. 

luChiiway  y.  FenUm,  40  Ch.  D.  512,  517,  expenditure  in  repairing  farm 
buildings  was  sanctioned. 

Where  a  trustee  and  guardian  of  infante  pays  income  to  his  co-guardian 
for  their  maintenanoe  and  education,  he  is  not  thereby  discharged,  but  if  'he 
shows  that  they  have  been  properly  maintained  and  educated,  a  proper  sum, 
on  in<^uiry,  ought  to  be  allowed  against  the  balance  due  from  him  without 
Touchmg  detaUs :  Be  Evans,  Welch  v.  Channell,  26  Ch.  Div.  68. 

Trustees  were  not  allpwed  unnecessary  maintenance :  Bridge  v.  Broum, 
2  Y.  &  C.  C.  181 ;  nor  repairs :  S,  0. ;  nor  maintenance  as  just  allowances : 
Cotham  y.  West,  I  Beav.  381 ;  nor  advancement  by  one,  the  power  being 
vested  in  two :  Palmer  v.  Wakefield,  3  Beav.  227. 

fiut  trostees  were  allowed  proper  maintenance  though  in  excess  of  the 
income :  Bridae  v.  Brown,  2  Y.  a  C.  C.  181 ;  and  sums  duly  expended  for 
a  c  9.  <r.  unable  to  take  care  of  himself :  Nelson  v.  Duncomoe,  9  Beav.  211 ; 
and  for  inquiries  on  the  subject,  see  /6.  233 ;  and  see  Wenivoorth  v.  Tvhh^ 
1  Y.  ft  C.  C.  171 ;  2  Y.  &  C.  C.  537 ;  and  as  to  allowances  to  self-constituted 
trustees  oi  one  non  compos,  Selhy  v.  Jackson,  6  Beav.  192. 

A  trustee  will  not  be  allowed  interest  on  costs,  though  at  the  time  he  paid 
them  he  had  no  trust  money  in  his  hands :  Gordon  y.  Trails  8  Price,  416 ;  but 
if  he  pays  off  a  debt  carrymg  interest^  he  stands  in  the  place  of  the  creditor 
qtii  infarest :  Be  Beulah  Fork  Estate,  15  Eq.  43 ;  Finch  y.  Peseott,  17  Eq.  554. 
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As  to  payment  to,  and  release  by,  a  c.  q.  tr,,  repreeenting  himself  as  of  aee 
when  not,  see  Overton  v.  Banister ^  3  Ha.  MS  -  and  see  Ifelion  y.  Siocker^  4  D 
&  J.  458,  462,  463. 

Trustees  acting  on  a  forged  marriage  certificate  had  to  make  good  the  fond 
with  interest :  £avea  v.  Hicksoti^  7  Jur.  N.8.  1297. 

And  trustees  are  liable  for  improper  payments  to  eolis,  or  others :  Be  M<uee§ 
8  Beay.  461. 

And  as  to  trustees*  allowances  and  costs,  see  Lewin,  706  et  §eq, ;  1119  i<  fsg 


nUSTKBS  TO  HATB  KG  008T8  OE  TO  PAT  THEM, 

To  what  extent  an  exor  may  be  depriyed  of  his  oosta  in  an  admon  actioi 
for  laches,  see  Heighington  y.  Orant,  1  Ph.  600 ;  or  for  neglect,  Enghnd  y 
Downs,  6  Beay.  279 ;  Travers  y.  Toumaend,  1  M«>L  496 ;  Betr  v.  Tapp,  10  W.  E 
277 ;  Oresham  y.  Price,  35  Beay.  47 ;  and  in  admon  action  in  Chambere,  M 
King,  34  Beay.  674. 

Trustees  refusing  accounts  and  information  had  to  pay  oosts  up  to  thi 
hearing:  TalM  y.  Marshfield,  3  Ch.  622 ;  Kemp  r.  Bum,  4  GKff,  348;  11  W 
B,  278 ;  and  see  Payne  y.  Evens,  18  E<j.  356. 

And  neglect  or  refusal  to  account  wiU  in  general  make  trustees  liable  foi 
costs  BO  occasioned:  Springett  y.  Dashwood,  2  GifF.  521 ;  7  Jur.  N.S.  93 j  ^ 
Hauter,  32  W.  B.  26. 

But  the  n^lect  or  refusal  must  be  pertinacious :  Pince  y,  Btattie,  11 W.  B 
979. 

Trustees  haye  been  made  to  piry  the  C08t^:  of  suits  oecoffloned  by  theii 
imreasonable  conduct :  Palairet  y.  Carew,  32  Beav,  564 ;  Maff  v,  Armftrmg 
W.  N.  (66)  233 ;  or  general  dereliction  of  duty  :  Re  IVeail,  Afidrews  y,  W*,  4S 
Ch.  D.  674 ;  Thomson  v.  Eastwood,  2  App.  Caa.  215 ;  Htugh  v.  Hmrd,  33  L.  T 
N.S.  659;  24  W.  B.  51,  and  cases  cited, Xewin,  1124  ;  or  of  proceedings  takec 
in  the  interest  of  their  solrs,  and  not  for  the  protection  of  the  tniBt  estate 
Wood  y.  Calvert,  55  L.  T.  N.S.  63. 

Ezors  were  not  allowed  the  costs  of  an  unnecessary  inquiry  aa  to  th< 
testator's  family:  Westover  y.  CJiapman,  1  CoL  181 ;  nor  of  acting  by  a  aob 
without  reason :  Harbin  y.  Darby,  28  Beay.  325  ;  and  as  to  costs  of  consultiiif 
counsel,  and  conferences  with  a  yiew  to  compromise,  see  SUphtm  y.  Nnt- 
borough,  11  Beay.  403. 

And  exors  or  trustees  improperly  instituting  admon  proceedings  mav  h^ 
ordered  to  bear  the  costs:  lie  Cabbum,  46  L.  T.  K,S.  S4«;  and  inf.,  Cliap 

XLIV.,  **ADMIia8TRATI0N." 

A  trustee  who,  in  a  suit  for  an  account,  falsely  denies  his  indebtednesfi,  ma; 
be  ordered  to  pay  costs:  Parrot  y.  Treby,  Pr/Cli.  254;  Effiin  r,  Sandrrson, 
3j&iff.  434 ;  or  at  all  eyents  depriyed  of  costs  :  .4 .  G.  v.  Breu^ers'  Co.,  1  P.  ^' 
376 ;  Fozier  y.  Andrews,  2  J,  &  Lat.  199 ;  but  wh«re,  on  taking  accounts,  ji 
trustee  is  found  to  be  indebted  in  a  small  amount,  ho  will  not  be  disaUowe^^ 
his  costs  merely  because  he  denied  that  he  was  iudubted :  2\rntr  v,  Jlancvcf^ 
20  Ch.  Diy.  303. 

Where  a  settlement  was  prepared  by  the  true  tee,  who  persuadod  the  settloi 
to  execute  it,  the  trustee  was  ordered  to  pay  tiio  costs  of  a  successful  action 
to  set  it  aside :  Dutton  y.  Thompson,  23  Ch.  Div.  278> 

An  unsuccessful  appeal  as  to  the  construction  of  a  wiU  will  be  dismisBed 
with  costs,  which  will  not  come  out  of  the  estate :  Clark  v.  Henry y  6  Ch,  588; 
and  see^ajp.  Angerstein,  9  Ch.  479;  RePeUit,  1  Ch.  D,  478;  PitU  y.  La 
Fontaine,  6  App.  Cas.  482. 

Trustees  not  benefiting  by  breach  of  trust  had  not  to  pay  costs :  Bate  Ti 
Hooper,  6  D.  M.  &  G.  338 ;  but  where  there  hii.s  \mn\  a  breach  of  trust  costs 
are  generally  given  against  the  trustee:  Burdkk  v.  ihtrri^k,  a  Ch.  233,  and 
all  participants  in  the  breach  without  reference  to  their  degroes  of  culpabi- 
lity :  Laiorence  y.  Bowie,  2  Ph.  140 ;  Byrne  \\  Noraitt,  13  Beav.  336 ;  but 
between  them  one  or  more  of  them  may  oe  primarily  liable ;  and  see  Thontp^ 
son  y.  Finch,  Form  4,  sup,  p.  982. 

Where  a  breach  of  trust,  not  depending  on  a  mere  |>nint  of  construction,  is 

established  in  an  action,  the  costs  of  establishing  it  tviH  in  general  be  thrown 

upon  the  trustee :  Btll  y.  Turner,  47  L.  J.  Ch.  75.  i 

In  Zyse  y.  Kingdon,  1  Col.  184,  though  exors  were  liable  for  coflta  of  8uit| 
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they  vBre  paid  from  thor  testator's  assets,  lie  Having  committed  the  breach 
of  trust ;  and  see  Palmer  y.  </cme«,  43  L.  J.  Ch.  349 ;  Re  Griffiths,  Q.  y.  Letvis, 
26  Ch.  Div.  465,  H  sup,  p.  991. 

Trustee  making  good  a  breach  of  trust,  not  accompanied  with  fraud,  and 
consequent  costs,  was  allowed  those  subsequent :  newett  y.  Foster ,  7  Beay. 
318;  Peacock  y.  CoUing,  33  W.  E.  528;  53  L.  T.  N.S.  620;  and  costs  of  suit 
oth^  than  those  caus^  by  such  breach :  Knott  y.  CcUee,  16  Beay.  77 ;  Height 
ington  y.  Orunt,  1  Fh.  600 ;  Pride  y.  Fooks,  2  Beay.  430;  and  see  Samuel  y. 
Jones,  2  Ha.  246;  Baie  y.  Hooper,  5  D.  M.  &  G.  338 ;  but  costs  arising  from 
an  unfounded  daim  by  him  were  disallowed :  Foxier  y.  Andrews,  2  Ji  &  I^t. 
199. 

A  legatee  in  trust  under  the  will  of  a  defaulting  trustee  haying  been 
ordered  to  refund,  could  not  deduct  his  costs  from  the  legacy,  the  same  being 
insufficient  to  answer  the  breach  of  trust :  Be  Knott,  Bax  y.  Palmer,  56  L.  J. 
CL318. 

TEUSTESS  BISCLAIMIKO  OB  BEFXTSmO  TO  COKYEY. 

A  diflclarming  trustee  only  takes  costs  as  between  party  and  party,  unless 
having  to  act  in  the  trust:  Leggy,  Mackrell,  1  Giff.  165;  5  Jur.  N.S.  1154; 
Norway  y.  N,,  2  M.  &  K.  278 ;  and  so  in  Brag  y.  West,  9  Sim.  429,  though 
Deft  had  disclaimed  by  answer,  and  was  still  continued  party  to  the  hearing ; 
and  as  to  the  costs  of  disclaiming,  see  Be  Tryon,  7  ^eay.  496 ;  Martin  y. 
Persae,  1  MolL  146.  A  man  may  be  liable  as  trustee  to  oonyey,  without  being 
entitled  to  trustee  costs:  Carters.  (7.,  4  Jur.  N.S.  63,  67;  3  K.  &  J.  617;  and 
a  tmatee's  executrix  refusing  to  act,  was  not  allowed  costs,  but  did  not  pay 
them,  because  the  bill  asking  that  she  should,  she  was  obliged  to  resist :  Legg 
y.  Madcrell,  nip. 

A  trustee  refusing  to  concur  as  Pit  to  recover  the  trust  property  had  no 
bosts :  Hughes  v.  Key,  20  Beav.  395 ;  Beade  v.  Sparkes,  1  MoU.  8. 

Trustees  unsuooes^hilly  resisting  claims  of  cs,  q.  tr.,  whose  title  had  not 
been  duly  shown,  had  trustee  costs :  Holford  v.  Phipps,  4  Beav.  475 ;  and 
paities  calling  on  trustees  to  part  with  their  estate,  on  the  ground  of  the 
trusts  being  ended,  must  show  this  clearly ;  this  not  bein^  done  before  suit, 
the  trustees  had  their  costs :  8.  C,  3  Bieav.  434 ;  and  wiU  always,  unless 
xmsoonduct  is  shown:  NoUe  v.  Meymott,  14  Beav.  471 ;  and  so  where  they 
declined  to  transfer  a  fund,  under  an  assignment,  open  to  suspicion,  though 
ordered  by  the  Court:  Whitmarsh  v.  BoberUon,  1  Y.  &  C.  C.  715;  and  so 
under  an  appointment  by  father  to  son  at  twenty-one:  King  v.  if.,  1  D.  & 
J.  663 ;  and  so  ^ough  the  trustee  had  wrongly  refused  to  assign  without  the 
concurrence  requirea  by  coimsel :  Poole  v.  Pass,  1  Beav.  600 ;  and  see  Devey 
V.  Thornton,  9  Ha.  232 ;  et  sup.  p.  994. 

But  in  a  like  case  a  trustee  was  not  allowed  his  costs  of  suit :  Angier  y. 
Stannard,  3  M.  &  K.  566;  nor  where  he  refused  to  transfer  a  fund  as 
appointed  and  assigned :  Campbell  v.  Home,  1  Y.  &  C.  C.  664. 

And  where  in  a  clear  case  he  refused  to  reconvey,  he  had  to  pay  costs : 
Hampshire  v.  Bradley,  2  Col.  34,  39 ;  and  see  Coppinger  v.  Stapleton,  16  L.  B. 
Ir.  461.  But  untrue  recitals  in  the  reconveyance  justified  refusal  to  execute 
it:  Hardey  y.  Burton,  3  Ch.  365 ;  though  the  fact  of  the  trusts  being  unknown 
did  not,  and  the  trustee  had  to  pay  costs :  Pen/M  v.  Bouch,  4  Ha.  271 ;  and 
Bo  though  father  and  daughter  were  dealing  with  her  reversionary  interest : 
Firmin  v.  Pulham,  2  D.  &  S.  99 ;  and  though  not  satisfied  with  due  evidence 
of  a  decease :  Lyse  v.  Kingdon,  1  Col.  184 ;  and  though  not  satisfied  with  due 
evidence  of  a  pedigree :  Lancashire  v.  X.,  1  D.  &  S.  288,  298 ;  and  where  dis- 
puting the  title  to  an  annuity :  Bochr,  Callen,  6  Ha.  531.  But  as  to  visiting 
trustees  with  costs,  eeeNoUe  v.  Meymott,  14  Beav.  471 ;  Be  Cull,  20  £q.  561, 
^  inf,  p.  1015,  and  other  cases  there,  et  sup,  p.  996. 

CHABQE8  BY  TBT7STEES  AOTINa  AS  SOUCITOBS,  SUBYEYOBS,  &0. 

In  general  a  solr-trustee  is  only  entitled  to  costs  and  expenses  out  of 
pocket  found  by  the  Taxing  Master  to  have  been  properly  inctured :  Moore 
y.  Frowd,  3  My.  &  Cr.  45,  50;  Bobinson  v.  Pett,  2  L.  C.  Eq.  214 ;  unless 
tbsre  has  been  a  special  power  to  charge  for  professional  charges :  Be  Sher- 
«vod,3Beay.  338;  ifoorey.  Frowd,  3My.  &  C.  45;  Be  Wyche,  11  Beay.209. 
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A  direction  in  a  wiU  antborizing  a  trustee  who  ia  &  solr  to  cHuTge  for 
fessional  Benrioes  is  a  beneficial  intereit  under  s€€t.  15  of  tbe  Wills  Act  | 
c.  26),  and  therefore  void  if  ho  is  an  attesting  witness :  Mc  Pofihy^  4C 
Div.  1 ;  Re  Barber ,  Burgrss  v.  Viitrtiriffne^  31  CL  D.  665;  and  whether  » 
BQch  interest  is  subject  to  legacy  duty,  quaTe:  Re  Pwtetf,  tup. ;  lU  Thi 
(1891)  2  Cb.  (C.  A.)  613. 

Where  a  testator  directs  that  his  Bolt  shall  be  aolr  '*  to  his  estate  ai 
bis  trustees  in  the  management  and  carrying  out  the  prorisions  of  the  n 
no  trust  or  duty  to  employ  such  fiolr  is  imposed  on  the  trustees :  Fffti 
EUUy,  19  Cb.  D.  518. 

An  exor  who  is  a  solr  cannot,  though  authorissed  **to  chare©  foa 
professional  servioes/'  charge  for  domf^  what,  as  exor,  he  ou^httohave 
nimseLf ;  nor  can  an  exor  employ  a  sob  for  such  acts :  Harbin  r*  Durk 
Beay.  «S2d ;  and  cases  in  note,  p.  3*i7. 

As  to  what  words  are  sufficient,  see  Moort  v.  Frftwd,  aup. ;  Harbin  v,  D^ 
28  Beav.  325;  Willis  y.  Kibble,  1  Beav.  do9  ;  Be  Ame^t,  Amfg  v.  Tnyh 
Ch.  D.  72  (where  non-professional  charges  were  aUowt'd  under  a  dire 
that  the  solr  should  be  allowed  to  make  pioper  aud  rea^^^^oahle  cha 
whether  within  the  business  of  a  solr  or  not) :  Me  Chat-plr,  Netrtm  t.  C 
man,  27  Ch.  D.  584  (where  they  wore  disallowed  under  a  direction  to  i 
remuneration  for  business  and  trouble »  as  though  the  trustee,  not  bein^  i 
were  employed  by  the  trustee). 

The  rule  extends  to  the  firm  of  which  ho  is  a  member,  though  the  bos 
has  been  done  by  one  of  the  firm  not  a  trustee :  Christophers  v,  Whti 
Beav.  523  ;  Collins  ▼.  Carey y  2  Beav.  128. 

But  a  trustee  may  emploj  his  partner  as  solr  to  the  trust  if  the  trn 
by  the  articles  of  partnership,  is  precluded  from  any  benefit :  Clack  v.  Ca 
7  Jur.  N.S.  441 ;  9  W.  B.  56H. 

And  where  trustees  of  a  manor  appointed  the  partner  of  one  of  t 
who  was  a  solr,  to  act  as  steward,  he  was  not  accouu table  to  the  tm 
respect  of  his  manorial  fees :  Re  f'or*eNi8^  Lawtoti  v.  Elwes,  34  Ch*  Kt. 

The  rule,  however,  has  been  held  not  to  apply  where  the  solr  is  m 
several  trustees,  and  acts  for  them  as  Defts :  Crad^Kk  v.  Piper,  1  Mac.  * 
664 ;  17  Sim.  41.  This  exception  to  the  rule,  though  anomalous  (s*ee  Lc 
300 ;  Mansen  v.  Baillie,  2  Macq.  80),  is  well  established :  Re  Vorsellis^  Iai 
V.  Elues,  34  Ch.  Div.  675;  Be  liarhtr,  Bvrgtas  v.  Viitnicome,  34  Ch.  D 
and  applies  to  friendly  proceedings  in  Chambers— p.  (},,  an  appUcatio] 
maintenance  of  an  infant :  Re  Corset  I  is,  sitp. ;  and  where  the  trusteei 
Pits,  but  not  where  the  solr-trustee  is  acting  for  cs.  ^.  tr. ;  and  the  Ta 
Masters  may  apply  the  rule  without  any  special  direction :  Cradmk  v.  f 
sup. 

As  to  disputing  after  many  years  a  bill  paid  by  a  trustee  to  himse 
solr,  see  Alltm  v.  Jarvis,  4  Ch.  6! 6. 

Bight  to  charge  for  professional  services  may  be  given  to  a  surv( 
trustee  by  the  will :  Willis  v.  Kibble^  1  Beav*  bS9 ;  but  oxor  and  tni 
selling  as  auctioneer,  was  not  allowed  commission:  Kirk  man  v.  Boi^il 
Beav.  273 ;  nor  were  auctioneei's  selling  for  a  mort^gee,  one  of  the  i 
Matthison  v.  Clarke,  3  Drew.  3  ;  and  see  Sclatt^  \%  Cffltam,  3  Jur.  N-S. 
but  a  trustee  for  sale,  an  auctioneer,  was,  under  the  terms  of  the  d 
Douglas  v.  Archbutt,  2  D.  &  J.  H8. 

As  to  compensation  for  loss  of  time,  see  Forskr  v.  Ridhy,  4  D.  J.  &  S. 
sup,  p.  995. 

An  exor  who  is  a  solr  cannot,  by  postponing  probate,  entitle  himself  i 
meantime  to  charge  for  professional  work  done  for  his  co-exor  in  relati< 
the  estate:  Be  Barber^  Burgess  v.  Vinnicomt,  34  Ch.  D.  77, 

There  is  no  inflexible  rule  that  a  trustee  can  be  appointed  receiver  a 
trust  property  only  on  the  terms  of  his  having  no  remuneration :  Re  Bi^ 
B,  v.  Chapman,  (1892)  1  Ch.  59. 
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SscnoK  VI. — ^Investment  of  Trust  Funds  and  Management  op 
Trust  Property. 

1.  Investment  on  Mortgage  of  Freeholds  or  Copyholds  in  England  or 

Woks. 

Ahd  this  Court  being  of  opinion  that  it  will  be  fit  and  proper,  and 
for  the  benefit  of  the  persons  interested  under  &c.,  that  the  sum  of  £ — 
cash  hereinafter  mentioned  should  be  invested  [or  that  the  £ —  Consols 
hereinafter  mentioned  should  be  sold,  and  the  money  to  arise  bj  such 
Bale  be  invested]  on  the  security  bj  way  of  mortgage  of  the  freehold 
[or  copyhold]  estate  in  the  petition  mentioned,  situate,  &c.,  Let  an 
inquiry  be  made  whether  a  good  title  can  be  made  to  the  said  estate; 
And  in  case  a  good  title  can  be  made  thereto.  Let  a  mortgage  thereof 
be  settled  by  the  Judge;  And  Let  the  fund  in  Court  be  dealt  with  as 
directed  in  the  schedule  hereto. — [Add  Payment  Schedule,  Form 
No.  68.] 

2.  Inquiry  as  to  such  Investment, 

Let  an  inquiry  be  made  whether  it  is  fit  and  proper  and  for  the 
benefit  of  the  parties  interested  in  the  £55,000  Consols  in  Court  to  the 
<3:edit  of  &c.,  that  the  said  anns  should  be  sold,  and  the  proceeds 
thereof  invested  in  the  purchase  of  East  India  Stock,  or  upon  mortgage 
of  a  freehold  or  copyhold  estate,  or  freehold  or  copyhold  estates  in 
England  or  Wales. — Adjourn  &c.  till  after  certificate. —  Cockburn  v. 
Peel,  V.-C.  8.,  1  Mar.  1861,  A.  393. 

This  application  was  ultimately  refused  by  Y.-O.  8.,  1  April,  1861.  And 
again  on  appeal  to  the  full  Court,  12  Jime,  1861,  3  D.  F.  &  J.  170 ;  as  the 
Odnit  felt  bound  to  consider  the  interests  of  all  parties,  and  the  investment 
did  not  appear  to  be  for  the  benefit  of  the  remaindermen. 


3.  Liberty  to  Trustees  to  expend  Money  for  specified  Purposes. 

Lex  the  Defts,  the  trustees  of  the  will  of  the  testator  D.,  be  at  liberty, 
out  of  the  income  of  the  estate  at  W.  to  which  the  Pit  is  entitled,  to 
expend  a  sum  not  exceeding  £ —  in  executing  the  works  mentioned  in 
the  first  column  of  the  schedule  hereto,  the  estimated  cost  of  which  is  set 
forth  in  the  second  column. — Dashwood  v.  2).,  Y.-C.  M.  in  Chambers, 
WJnly,  1876,  A.  1594. 

Schedule. 


Ist  Golunm. 

2nd  Golamn. 

work  of  the  mansion  at  ,  and  > 

fhe  ont-offioee i 

£35    0    0 

To  &c. 

Total 

£ 

1000 
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4.  Contract  and  Lease  approved — Trustees  to  he  at  liberty  to  t 

them. 

Let  tlie  oonditional  contract  entered  into  between  the  applicai 
snrTiying  trustees  of  the  will  of  W.  8.,  deceased,  of  the  one  paj 
the  Board  of  Works  for  the  W —  district  of  the  other  part,  f 
lease  to  the  said  Board  of  Works  of  the  premises  in  the  said  a 
mentioned,  be  carried  into  effect,  and  the  Judge  haying  appro 
the  contract  for  the  lease,  and  also  of  the  lease  intended  to  be 
under  such  contract  between  T.  and  8.  of  the  one  part,  and  the  Be 
Works  for  the  W —  district  of  the  other  part,  which  together  wi 
coimterpart  thereof  is  identified  by  the  signature  of  the  Chief  CD 
the  margin  of  the  said  contract,  and  also  of  such  lease  and  the  co 
part  thereof,  respectiyelj  as  a  proper  contract  and  lease ;  Let  the 
cants  be  at  liberty  to  execute  such  contract  and  lease  upon  the  co 
part  thereof  being  executed  by  the  said  Board  of  Works. — Costs 
Pits  and  Defts  to  be  costs  in  the  action. — Stratford  v.  Teague^  V. 
at  Chambers,  13  June,  1876,  B.  1105. 


5.  Liberty  to  Trustee  to  bring  Action, 

Let  the  appellant,  as  trustee  of  the  will  of  the  said  testator, 
liberty  to  bring  an  action  against  the  lessees  of  the  Duke  of  B.  a 
of  the  manor  of  C.  to  restrain  them  from  making  a  tramway  frc 
to  the  quarries  in  the  township  of  Haslingden,  or  to  take  sudi 
proceedings  in  relation  thereto  as  he  may  be  advised. — Holden  ^ 
V.-C.  B.,  8  July,  1876,  A.  118. 


6.  Trustees  to  defend  Actions, 

Let  the  Defts,  as  the  exors  and  trustees  of  the  will  of  the  testat 
be  at  liberty  to  defend  the  action  S,  y.  E.,  instituted  by  S.  and  ai 
against  the  said  E.,  and  also  the  action  S,  v.  E.  institute  by  S 
another  against  the  said  E.  and  others,  and  be  indenmified  therei 
of  the  estate  of  the  testator. — Re  Eden^  E,  v.  Sutton,  V.-C. 
Chambers,  7  Nov.  1876,  A.  1777. 


7.  Leave  to  promote  Bill  in  Parliament, 

Upon  motion  by  way  of  appeal  &c.,  by  counsel  for  the  Deft 
upon  hearing  counsel  for  the  Pit,  Discharge  order  dated  &c. ;  An 
notwithstanding  the  order  dated  &c.,  the  representative  commit 
the  bondholders  appointed  under  the  order  dated  &c.,  be  at  libe 
promote  a  Bill  in  the  next  session  of  Parliament  carrying  into  effc 
terms  set  forth  in  the  exhibit  marked  &c.,  to  the  affidavit  &c.,  bu 
liberty  i^  not  to  be  taken  as  expressing  any  approval  of  this  Coi 
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BQch  termB. — Buehham  T.  The  Trustees  ^c.  of  Whitehaven,  0.  A.,  8 
Not.  1886,  A.  1647;  S.  C,  66  L.  T.  N.8.  694. 

NOTES. 
DrVEBnCERT  OP  TBT78T  FUZTDS— GHNE&AL  P0WXB8  OF  TBTTSTEEB. 

Until  the  passmg  of  the  Law  of  Property  Amendment  Act,  1859,  known 
as  Lend  St  Leonards'  Act  (22  &  23  Y.  c.  35),  s.  32,  inyestments  of  trust 
money  by  trustees  otherwise  than  nnder  special  powers  contained  in  the 
trust  ins&oment  or  special  order  of  the  Court,  were  practically  confined  to 
Goyermnent  securities. 

For  an  account  of  the  earlier  enactments  on  the  subiect  of  investment,  see 
Seton,  4tii  ed.,  p.  488;  and  for  a  historical  reyiew  of  tne  law  on  the  subject, 
see  Lewin,  Chap.  XTV.,  sect.  4,  pp.  326  et  eeq. 

Under  23  &  24  Y.  c.  38,  s.  10,  trustees,  exors,  or  admors  '*  haying  power 
to  inyest  their  trust  funds  upon  Goyermnent  securities,  or  upon  parliamentary 
flto^,  funds,  or  securities,  or  any  of  them,"  might  invest  m  any  of  the 
stocks,  fmids,  or  securities  in  or  upon  which  **  cash  under  the  control  of  the 
Oomi  "  mi^t  be  invested. 

For  Hie  mvestments  in  which,  under  0.  xxn.  17,  cash  under  the  control 
of  the  Court  may  now  be  invested,  v.  sup,,  Yol.  I.,  p.  201 ;  and  as  to  the 
practice  under  me  corresponding  rule  in  Ireland,  and  the  circumstances 
nnder  which  the  Court  will  sanction  investments  in  securities  newly  autho- 
rised, see  Boberte  v.  Morgan,  23  L.  H.  Jr.  118 ;  Be  Fhelan,  lb.  336 ;  Johnson 
v.  (/Neil,  Ih.  430;  Be  NeshUfs  Trusta,  25  L.  E.  Ir.  430. 

Settled  Land  Act.—By  the  Settled  Land  Act,  1882  (45  &  46  Y.  c.  38),  ss.  21, 
32,  an  moneys  in  Court  which  are  liable  to  be  laid  out  in  the  purchase  of 
land  to  be  made  subject  to  a  settlement  may  be  **  invested  on  Gfovemment 
secnritiee,  or  on  other  securities  on  which  the  trustees  of  the  settlement  are 
by  the  settlement  or  by  law  authorized  to  invest  trust  money  of  the  settle- 
ment, or  on  the  security  of  the  bonds,  mortgages,  or  debentures,  or  in  the 
purchase  of  the  debenture  stock  of  any  railway  oo.  in  Great  Britain  or  Ire- 
land incorporated  by  special  Act  of  Parliament,  and  having  for  ten  years 
next  before  the  date  of  investment  paid  a  dividend  on  its  ordinary  stock  or 
shaies";  and  under  these  sections  moneys  in  Court  which  have  arisen  from 
the  {mrchase  imder  the  Lands  Clauses  Consolidation  Act,  1845,  of  land  be- 
longing absolutely  to  a  charity,  have  been  invested  in  railway  debenture 
stock:  Be  Byron's  Charity,  23  Ch.  D.  171. 

By  sect.  33,  where  undfer  a  settlement  money  is  in  the  hands  of  trustees, 
and  IB  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  tiie 
settlement,  then,  in  addition  to  such  powers  of  dealing  therewith  as  the 
trustees  have  independently  of  the  Act,  tney  may,  at  the  option  of  the  tenant 
for  life,  invest  the  same  as  above  mentioned. 

Where  under  a  will  money  was  bequeathed  to  trustees  in  trust  to  lay  it 
out  ia  the  purchase  of  real  estate,  to  be  settled  in  strict  settlement,  wiui  a 
direction  that  until  ihe  purchase  **  the  legacy  should  be  invested  in  Govem- 
ment  or  real  securitiee,  but  not  in  any  other  mode  of  investment,"  it  was 
held  t^t  the  trustees,  on  the  direction  of  the  tenant  for  life,  might  invest 
the  lega^  in  railway  debenture  stock :  Be  Mackenzie's  Trusts,  23  Ch.  D.  750 ; 
and  see  ie  Tennant,  40  Ch.  D.  594 ;  ^  Mundy's  Settled  Estates,  (1891)  1  Ch. 
(G.  A.)  399 ;  for  this  was  only  doing  directly  what  the  tenant  for  life  could 
iiaye  done  drcuitously  imder  the  powers  of  the  Act,  by  reselling  the  estate 
when  purchased,  and  directing  the  investment  of  the  money  in  the  manner 
proposed.  And  in  another  case,  where  the  will  contained  no  clause  autho- 
rizing an  interim  investment,  the  Court  sanctioned  the  postponement  of  the 
pim^ase  of  real  estate  in  Ireland  until  such  a  purchase  could  be  prudently 
effected,  and  allowed  an  interim  investment  under  sect.  21 :  Be  Maherley,  Jz, 
T.  U,,  S3  Ch.  D.  455 ;  and  see  poet.  Chap.  XLY.,  "  Settlements." 

National  Debt  Conversion  Act. — By  the  National  Debt  (Conversion)  Act, 
1888  (51  Y.  c.  2^,  provision  was  made  for  the  conversion  and  exchange  of 
Three  p.  c.  Consolidated  Bemk  Annuities,  Three  p.  c.  Beduced  Bank  Annuities, 
and  New  Three  p.  c.  Annuities  into  a  new  Government  stock  of  a  lower  de- 
nomination to  be  called  Two  and  Three-quarters  p.  c.  Consolidated  Stock  until 
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the  6t}i  of  April,  1903,  and  thereafter  Two  and  a  Half  ^.  c.  CoxLSoKdated  i 
(sect.  2,  sub-aect.  4^ ;  and  trusteea  hayinf^  power  to  inTeet  in  tKe  old  5 
were  empowered  to  mveet  in  the  new  stock  in  lieu  thereof  (sect.  1 9).  Th( 
stock  yields  dividends,  payable  quarterly,  at  the  rate  of  2|  p.  c.  until  th 
of  April,  1903,  and  2^  p.  c.  after  that  date  (sect.  2,  sxib-^'ectd.  1,  3) ;  a 
not  to  be  redeemable  until  the  8th  of  April,  1 B23.  after  which  date  it  wi 
redeemable  at  par  in  such  manner  as  Parliament  shiill  fHrect  (sect  2, 
sect.  2).  Special  provision  was  made  for  the  protection  of  tru£Ftees  of  i 
appropriatea  to  TOOvide  annuities  (sect.  20),  and  (sect.  27;  eee  Be  Ttic 
TrustB,  67  L.  J.  Ch.  760;  58  L.  T.  N.S.  719 ;  36  W.  R.  542)  when  any  i 
conveiied  or  exchanged  by  virtue  of  the  Aet  into  new  stock  was  held 
trustee,  such  trustee  was  to  be  at  liberty*  to  ^M  the  same*  and  to  inves: 
proceeds  in  any  of  the  securities  for  the  time  being  authorized  for  the  in 
ment  of  cash  under  the  control  of  the  High  Court,  notwithstanding  anyl 
to  the  contrary  contained  in  the  instrument  ere^^ting  the  trust. 

Trust  Investmeni  Ad,  1889.— By  the  Trust  Investment  Act,  1889  (52 
V.  c.  32),  which  (by  sect.  6)  applies  as  well  to  trusts  crt-at^^d  before  aa  to  t 
created  subsequently  to  that  Act,  extensivo  powers  of  investment  are 
f erred  on  trustees;  and  by  sect.  3,  ** it  shall  be  laniul  for  a  trustee,  n 
expressly  forbidden  by  the  instrument  (if  any)  creating  the  trust,  tc 
vest  any  trust  funds  in  his  hands  in  manner  foUowing,  that  is  to  s 
(a)  In  any  of  the  Parliamentary  stocks  or  public  funds  or  GoTemment  s 
rities  of  Uie  United  Kiujgdom ;  (h)  on  real  or  heritable  eecurities  in  C 
Britain  or  Ireland ;  (c)  in  the  stock  of  the  Bank  of  Englmid  or  the  1 
of  Ireland;  (d)  in  India  Three  and  a  Half  p.  c.  Stocik,  and  India  1 
p.  c.  Stock,  or  in  any  other  capital  stock  which  may  at  any  time  3 
after  be  issued  by  the  Secretary  of  State  in  Council  of  India,  undei 
authority  of  Act  of  Parliament,  and  chnrged  on  the  revenuee  of  Ii 

ie)  in  any  securities  the  interest  of  which  is  or  shall  be  guaranteec 
Parliament;  (f)  in  Consolidated  stock  crcatetl  by  the  MetroiM>htan  E 
of  Works,  or  which  may  at  any  time  hereafter  be  created  by  ^©  Lm 
County  Coundl,  or  in  Debenture  stock  created  by  the  ReceiTyr  foi 
Metropolitan  Police  District;  (g)  in  the  Debenture,  or  Eentchaip 
Guaranteed  or  Preference  stook  of  any  railway  eo.  in  Great  Britai 
Ireland,  incorporated  by  special  Act  of  Farliametit,  and  having,  du 
each  of  the  ten  years  last  naist  before  the  date  of  investment,  paid  a  divi 
at  the  rate  of  not  less  tnan  three  p.  c.  j>er  ann.  on  its  ordinary  si 
(h)  in  the  stock  of  any  railway  or  oanal  ca.  in  Great  Britain  or  Ird 
whose  imdertaking  is  leased  in  perpetuity,  or  for  a  term  of  not  less 
200  years,  at  a  fixed  rental  to  any  such  railway  co.  as  ie  mentioned  in 
sect,  (g)  either  alone  or  jointly  with  any  other  railway  oo, ;  (i)  in 
Debenture  stock  of  any  railway  oo.  in  India,  the  interest  on  which  is  pai 
guaranteed  by  the  Secretary  of  State  in  Council  of  Jjidia ;  (j)  in  the  B.  a 
of  the  Eastern  Bengal,  the  East  Indian,  and  the  Bdnde,  Funjaub  and  I 
Bail  ways,  and  any  like  anns.  which  may  at  any  time  hereafter  be  create 
the  purchase  of  any  other  railway  by  the  Secretary  of  State  in  Cotinc 
India,  and  charged  on  the  revenues  of  India,  and  which  may  be  autho: 
by  Act  of  Parliament  to  be  accepted  by  trusti^e8  in  lieu  of  any  stock  hel 
them  in  the  purchased  railway;  (k)  in  the  ^tock  of  any  railway  co.  in  I 
upon  which  a  fixed  or  minimum  dividend  in  fiteriin^  is  paid  or  puarai 
by  the  Secretary  of  State  in  Council  of  India;  (1)  in  the  Debentiu 
Guaranteed  or  Preference  stock  of  any  co.  in  Great  Britain  or  ItgI 
established  for  the  supply  of  water  for  profit,  and  incorporated  bv  sp 
Act  of  Parliament  or  oy  Royal  Charter,  and  having  during  each  of  Oi( 
years  last  past  before  the  date  of  investment  paid  a  dividend  of  not  less 
£6  p.  c.  on  its  ordinary  stock;  (m)  in  noniiual  or  iiiscrit>ed  stock,  igj 
or  to  be  issued  by  the  corporation  oi  any  municipal  borough,  ha\'ing,  aoc 
ing  to  the  returns  of  the  last  census  prior  to  the  date  of  investmei 
population  exceeding  50,000,  or  by  any  county  council,  under  the  atithi 
of  any  Act  of  Parliament  or  Provisional  Order;  (n)  in  nominal  or 
scribed  stock,  issued  or  to  be  issued  by  any  commrs  incorporated  by 
of  Parliament  for  the  purpose  of  supplying  ii  utv*r,  and  having  a  compiU 
power  of  levying  rates  over  an  area  liaving,  according  to  the  retuma  of 
last  census  prior  to  the  date  of  investment^  a  population  exceeding  50^ 
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prorided  tiiat  during  each  of  the  ten  yean  last  past  before  the  date  of  mvest- 
meaA  the  rates  levi^  by  such  commrs  shall  not  have  exceeded  eighty  p.  c. 
of  tiie  amount  authorized  by  law  to  be  levied ;  (o)  in  any  of  the  stocks, 
fionds,  or  securities  for  the  time  being  anthorized  for  the  investment  of  cash 
imder  the  control  or  subject  to  the  order  of  the  Court ;  and  also  from  time 
to  time  to  vary  any  sach  investment." 

The  words  **  trust  funds  in  his  hands  "  include  all  trust  funds,  whether  in 
a  state  of  investment  or  not ;  and  therefore  Government  stocks  purchased 
previously  to  the  Act  may  be  sold  by  trustees  and  converted  into  any  of 
the  other  specified  investments:  Hume  v.  Lopes y  (1892)  A.  C.  112;  8,  C, 
nam.  Jfc  Z)/dfc,  (1891)  1  Ch.  (C.  A.)  423  (overruling  Re  Manchester  B&yal  In- 
firmary, Manchester,  dte,  v.  J.  G^.,  43  Ch.  D.  420). 

A  oorporadon  incorporated  by  a  special  Act,  holding  funds  for  charitable 

SUTposes  and  empoweied  to  invest  the  same,  are  trustees  within  the  Act :  Re 
tanchester  Boyal  Infirmary,  sup,;  secus,  trustees  holding  moneys  which 
belong  to  a  bmlding  society  and  are  to  be  dealt  with  only  under  the  direction 
of  the  directors,  or  the  directors  themselves :  Be  National  Bldg.  8oc.,  43  Ch. 
D.  481. 

As  to  the  meaning  of  the  words  '*  incorporated  by  Act  of  Parliament/' 
see  Elve  v.  Boyton,  (1891)  1  Ch.  (C.  A.)  501. 

In  the  case  of  Re  Blue  Ribbon  Life  Assurance  Co,,  59  L.  J.  Ch.  276 ;  60  L.  T. 
N.S.  660,  North,  J.,  without  deciding  whether  the  Court  would  accept  B. 
annuities  as  a  proper  investment  for  funds  imder  its  control,  scmctioned, 
imder  the  Board  of  Trade  Bules,  the  investment  therein  of  a  deposit  paid  in 
imder  the  Life  Assurance  Companies  Act,  1870,  s.  3. 

India  3(  p.  c.  is  not  a  fund,  the  interest  of  which  is  "  guaranteed  by  autho- 
rity of  Parliament"  within  sect.  25  of  the  Building  Societies  Act,  1874, 
available  for  investment  of  the  surplus  funds  of  the  society :  Re  National 
Permanent  Building  Soc.,  W.  N.  (90)  117. 

Where  a  testator  emnowered  nis  trustees  to  set  apart  and  invest  in  speci- 
fied securities  a  sum  sumcient  to  answer  an  annuity,  the  trustees  could  not 
avail  themselves  of  the  statute  to  make  an  investment  for  the  purpose  on 
secaritiesnot  so  specified :  Re  Chvthvfaite,  0.  v.  Taylor,  (1891)  3  Ch.  494 ;  but 
see  Hume  v.  Lo]is,  (1892)  A.  C.  112,  sup.  ;  and  cf.  Re  Mackenzie's  TrusU, 
23  CL  D.  750,  ««/>.  p.  1001. 

Inwettmettts  sanctioned  by  Court, — ^The  Court,  on  the  application  of  a  tenant 
for  life,  allowed  consols  to  be  sold  and  invested  in  Bank  stock,  and  solr  and 
dasEDi  costs  were  given  from  the  fund :  Cohen  v.  Waley,  7  Jur.  N.S.  937  ; 
and  as  to  Bank  stock,  see  Re  Lanaford,  2  J.  &  H.  458. 

At  instance  of  settlor,  and  at  her  cost,  a  fund  was  laid  out  in  Bank  and 
East  India  stock,  though  the  remaindermen,  being  volunteers,  opposed : 
Eq,  Rev.  Soc,  v.  Fuller,  30  L.  J.  Ch.  848,  L.  JJ. ;  1  J.  &  H.  379 ;  but  the 
trsDRfer  from  consols  to  East  India  stock  is  in  the  Court's  discretion ;  where 
wfnaed,  and  as  to  tiie  trustees'  discretion,  see  Cockburn  v.  Peel,  3  D.  F.  &  J. 
170 ;  9  W.  E.  725 ;  and  V.-C.  Wood  would  not  advise  trustees  to  invest  in 
East  India  stock,  no  due  reason  being  shown :  Re  Muddell,  18  June,  1860 ; 
Be  Sinuouy  1  J.  &  H.  89 ;  8  W.  B.  388 ;  where  trustees  disagree  as  to  in- 
vestment, see  Butler  v.  Withers,  IJ.  &  H.  332. 

The  security  of  a  Scotch  estate  was  not  sanctioned :  Re  Miles,  27  Beav. 
579;  secus,  as  to  Ireland:  see  4  &  5  Will.  4,  c.  29  ;  Re  Pawlett,  1  Ph.  570; 
CotterilPs  Trusts,  17  Sol.  J.  165 ;  Lewin,  332,  363,  364 ;  but  see  Re  Maberley, 
M,  V.  Jf.,  33  Ch.  D.  455. 

Where  the  object  of  the  settlement  was  to  produce  a  certain  income,  a 
change  to  East  India  stock  was  made  against  the  wishes  of  the  reversioner : 
McHimer  v.  Picfan,  4  D.  J.  &  S.  166. 

Tnistees  having,  under  a  will,  power  to  invest  in  the  guaranteed  stock 
of  any  railway  co.  in  India,  upon  which  a  minimum  rate  of  interest  should 
be  giuuranteed  by  the  Gbvemment  of  India,  were  allowed,  under  42  &  43 
y.  c.  ccvi.  8.  37  (Bast  Indian  Railway  Company  Purchase  Act,  1879),  to 
invest  in  East  Indian  Bailway  Stock,  Annuity  B.,  and  in  Scinde,  Punjaub 
and  Delhi  Bailway  5  p.  c.  Ghiaranteed  Stock :  Re  Mansel,  Rhodes  v.  Jenkin^ 
80W.B.133. 

Tnistees  empowered  to  retain  testator's  funds  in  their  then  state  of  in^*  * 
Twtment,  but  not  empowered  to  invest  in  East  Indian  Bailway  Stock,  were 
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aUowed  to  aooept  stock  offered  in  exchange  by  Act  of  Fftrliament :  Be 
lin'a  TrusU,  V.-C.  M..  28  W.  R.  132. 

33  &  34  V.  c.  34  enables  corporations  and  tmsteee  of  chaiities  to 
on  real  eeomitiee  in  England  and  Wales,  notwithstanding  the  Stata 
Mortmain. 

DTTESTMSIVTS  XTNDSB  8PE0IAL  POWSBB. 

Power  to  buy  lands  and  hold  them  with  settled  lands  authorized  thi 
chase  of  mines  under  the  settled  lands :  Bellot  v.  Littler,  22  W.  E.  836 
the  payment  of  inclosure  expenses  under  the  Inclosure  Acts:  Ven 
ifanrfr*,  11  W.  E.  133. 

Trustees  who  had  bond  fidty  but  without  authority,  expended  part  < 
personalty  in  improving  the  realty,  could  at  most  be  made  to  take 
accounting  for  the  value  of  the  land  and  the  sum  expended :  Vyse  v.  1 
L.  E.  7  H.  L.  318 ;  and  as  to  when  trustees  of  realty  and  personalt] 
invest  the  latter  in  improving  the  former  by  new  buildmgs,  or  the  Ck>ai 
direct  such  investment,  see  Dr<ike  v.  TrefusU^  10  Ch.  364 ;  Re  Leslie,  2  ( 
185 ;  DonaUUan  v.  i>.,  3  Ch.  D.  743 ;   Vitie  v.  Rahigh,  (1891)  2  Ch.  C.  A. 

Repairs  of  existing  buildings  will  not  be  allowed :  jS.  C,  In  re  Neiher  t 
Vicarage,  17  Eq.  156;  Drumkill  v.  Caird,  16  Eq.  493;  but  see  oont 
Pearson,  21  W.  E.  401 ;  Re  Hothtm,  12  Eq.  76;  and  the  Court  under  il 
ginal  jurisdiction  can  sanction  the  expenditure  of  settled  money  in  r 
necessary  for  preservation  of  real  estate  similarly  settled :  Conway  v.  F 
40  Ch.  D.  512 ;  and  see  5c  Hursi,  H.  v.  U,,  29  L.  E.  Ir.  219. 

Purchase-monev  of  ^lebe  land  in  Court  was  paid  to  the  rector  to  r 
him  for  outlay  in  Duilding  a  farmhouse  on  the  glebe :  Exp,  Redor  o/Oai 
1  Ch.  D.  477.  Timber  money  could  be  applied  in  permanent  improve 
under  the  Settled  Estates  Acts :  Re  Newman,  9  Ch.  681 ;  and  money  p 
under  the  Lands  Clauses  Acts  has  been  applied  in  defraying  expen 
necessarily  incurred  for  the  preservation  of  tne  trust  estate :  Re  Lngh, 
887 ;  Re  AldrecTs  Estate,  21  Ch.  D.  228,  where  service  on  the  remaindi 
was  not  required. 

As  to  improvements  under  the  Settled  Land  Acts,  see  in/,.  Chap.  1 
•'Settlements." 

A  trust  to  repair  did  not  authorize  borrowing  mone^  for  that  pm 
Fazakerly  v.  Culshaw,  19  W.  E.  793 ;  but  a  somewhat  similar  arrang< 
was  sanctioned  by  the  Court :  Re  Lee,  32  L.  T.  N.S.  298. 

A  direction  to  invest  on  mortgage  of  realty  did  not  comprise  a  moi 
of  a  railway :  Mant  y.  Leith,  15  Beav.  524  ;  Mortimore  v,  M,,  4  D.  &  J. 

A  stock  mortgage  is  not  a  proper  investment :  Whitney  v.  Smith,  4  CI: 
nor  a  contributory  mortgage,  by  trustees  who  are  to  invest  "  in  their  m 
upon  real  security :  Webb  v.  Joneu,  39  Ch.  D.  660 ;  Re  Massingberd,  63 
N.S.  296  (C.  A.) ;  and  see  ife  Walker,  59  L.  J.  Ch.  386 ;  62  L.  T.  N.S 
38  W.  E.  766. 

Freehold  ground  rents  ma^  be  purchased  under  a  power  to  purchase 
and  hereditaments  in  possession :  Peyton*s  Settlement,  7  Eq.  463. 

As  to  leaseholds  as  an  investment,  see  Townend  y,  T,,  I  Gift.  211. 

Without  a  special  power,  trustees  ought  not  to  purchase  an  equity  ( 
demption,  even  though  their  investments  comprise  a  second  mortgage  < 
property,  and  they  have  power  to  invest  upon  real  securities,  including  < 
able  mortgage  by  deposit,  with  power  to  vary  investments :  Worman ' 
43  Ch.  D.  296;  Exp,  Craven,  17  L.  J.  N.S.  Ch.  215;  Re  Galbraith,  10 
Eq.  368. 

A  power  to  invest  **  in  anv  way  my  exors  think  proper"  does  not  allc 
tenant  for  life  to  take  the  fiill  income  of  leaseholds :  Oreen  v.  Britten,  42 
Ch.  187  ;  and  a  power  to  exors  to  invest  in  **  any  securities  "  does  not  wt 
thepurchase  of  snares  in  a  limited  banking  co. :  Re  Kavanagh,  27  L.  E.  h 

Ix)reign  government  bonds  passed  under  a  will  as  "  inv^ments  " :  Ai 
V.  Orinstead,  21  W.  E.  155. 

As  to  investing  in  foreign  stocks  and  securities,  see  Bethell  v.  Abraha 
Eq.  24. 

Joint  stock  cos.,  incorporated  under  the  Companies  Act,  1862,  are  **] 
COS."  within  an  investment  claiise:  Re  Sharp,  Riekett  v.  S.,  45  Ch.  Di^ 

However  large  their  powers,  trustees  should  not  invest  in  shares  w 
iftcertaining  the  constitution  of  the  co.,  and  its  rights  against  sluureho 
New  London  and  Bromlian  Bank  v.  Broeklebank,  21  Ch.  Civ.  302. 
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SharaB  in  a  Teoozutitaied  banking  oo.,  wHch  are  donverted  from  being  folly 
paid  up  into  shares  of  limited  liability,  cazmot  be  retained  under  a  power  to 
eontinue  them  in  the  same  '*  state  of  investment " :  Re  Morris,  BuckniU  y.  Af., 
64L.J.Ch.388;  33W.B.445;  52  L.  T.  N.S.  462 ;  nor  can  trustees  holding 
such  shares  accept  new  shares  by  way  of  bonus,  unless  specially  authorized : 
Be  Pugk,  W.  N.  (87)  143;  ScuUkarwi  v.  Tipper,  13  Ea.  232. 

IVeference  bonds  of  a  French  railway,  guaranteed  by  the  govemment,  are 
not "  bonds  or  securities  of  a  foreu;n  government " :  Langdale^s  StHlement 
Truste,  10  £q.  39;  Braekenlmry'e  Trusts,  W.  N.  (74)  126;  22  W.  B,  682; 
Zamheuo  v.  Cassavetii,  11  Eq.  439 ;  Lewin,  350,  352,  et  v,  sup.  p.  184. 

"  Beal  or  personal  securily  "  authorized  continuing  a  loan  to  the  husband 
even  aitet  separation,  the  wife  consenting :  Pickard  v.  Anderson,  13  Eq.  608. 

Long  terms  of  years  were  held  not  to  answer  the  description  of  real  securi- 
ties: Be  Boyd's  SeUled  Estate,  14  Ch.  D.  626 ;  Leigh  v.  L.,  56  L.  J.  Ch.  125 ; 
Be  Chenneil,  Jones  v.  C,  8  Ch.  Diy.  492 ;  but  see  now  the  Trustee  Act,  1888 
(51  &  52  V.  c.  59),  s.  9. 

TEUSTKS  HOLDJira  8HABBS. 

Trustees  holding  shares  in  a  Scotch  joint  stock  bank  were  personally  liable 
although  named  on  the  register  as  *'  trust  disponees,"  and  signing  the  roas- 
ter as  such :  Muir  v.  City  of  Glasgow  Bank,  4  App.  Cas.  337 ;  and  the  resig- 
nation of  the  trustee  before  the  winding-up  of  the  bank,  but  after  the 
stoppage  of  it,  was  too  late :  MitchelVs  case,  4  App.  Cas.  567 ;  and  see  Buchan^s 
ease,  Ih.  p.  583;  Cuninghame  v.  City  of  Glasgow  Bank,  Ih.  p.  607. 

Where  shares  are  put  into  the  names  of  exors  individually,  although  they 
have  a  right  of  indemnity  against  the  estate  they  are  liable  personally,  witn 
ihat  right  of  indemnity,  and  they  cannot  say  that  their  liability  is  to  be 
limited  to  the  extent  of  the  assets ;  and  the  substitution  of  the  testator's 
name  for  that  of  tiie  exors*  is  ineffectual,  as  a  oo.  cannot  validly  allot  shares  to 
a  dead  man :  Be  Cheshire  Banking  Co.,  Dujfs  Exori  ease,  32  Ch.  Diy.  301. 


llAaAQEllSNT  OF  TBT78T  FSOPEBTT — ^EFFECV  OF  JUDGMENT  FOB  ADMHTIB- 

TEA,TION. 

As  to  the  authority  of  trustees  or  exors  in  the  management  of  a  trust 
estate  after  a  judgment  for  admon,  see  Wehh  y.  Shaftesbury,  7  Yes.  480 ;  Wid- 
dcwson  V.  Duck,  2  Mer.  494 ;  Bethdl  v.  Abraham,  17  Eq.  24 :  establishing— 

(1)  That  though  the  trustee  is  not  by  the  judgment  absolutely  deprived  of 
his  discretion,  he  can  only  exercise  it  under  the  control  of  the  Court. 

(2)  That  however  wide  the  powers  of  investment  ia  the  trustees,  the  Court 
vill  refuse  assent  to  any  investment  of  a  speculative  character. 

But  the  Court  will  not  interfere  with  me  discretion  of  trustees  as  to  the 
mode  of  applying  maintenance :  Brophy  v.  Bellamy,  8  Ch.  798.  And  see 
HiUon  V.  H.,  14  Eq.  468 ;  Stainton  v.  Carron  Co.,  18  Beav.  146 ;  Be  Tegg,  15 
W.B.52, 

Nor  is  a  trustee,  having  a  power  of  appointing  new  trustees,  precluded 
from  exerciaing  it,  but  the  Court  must  sanction  his  choice ;  and  if  it  does 
not  approve,  it  will  call  upon  him  to  make  a  new  nomination :  Be  Gadd, 
EaUwood  y.  Clarke,  23  Ch.  Diy.  134 ;  and  see  Thomas  v.  WUliams,  24  Ch.  D. 
boa,  567. 

And  where  an  order  is  made  directing  inquiries,  the  powers  of  the  trustee 
are  not  interfered  with  except  so  far  as  they  dash  with  the  inquiries,  but 
the  trastee  desiring  to  appoint  a  new  trustee  should  apply  in  Chambers 
for  tiie  approval  of  the  appointment:  Be  Hall,  54  L.  J.  N.S.  Ch.  527 ;  51 
L.  T.  N.8.  901 ;  33  W.  E.  509. 

Tbe  powers  of  a  tenant  for  life  under  the  Settled  Land  Acts  are  not 
affected  by  the  pendency  of  an  action  for  the  execution  of  the  trusts  of 
the  settlement:  Cardigan  y.  Cwzon-Howe,  30  Ch.  D.  531. 

Liberty  was  nyen  to  trustees  to  apply  for  a  priyate  Act:  UEynoourt  v. 
G'^fl^,  25  W.  B.  6 ;  and  see  Lewin,  590,  649. 

In  Buckham  y.  Trustees  of  Whitehaven,  55  L.  T.  N.S.  694,  Form  7,  ewp. 
f'lOOO,  Kay,  J.^  made  an  order  nvinjg  leave  to  a  representative  committee  of 
oondholders  to  promote  a  Bill  in  Parliament,  and  gaye  costs  out  of  the  mort* 
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DIBCUnOVABT  P0WBB8  OF  TBU8TEB8. 

The  Ooart  does  not  control  the  exerciee  of  diecretionaij  powers  bj  tros 
tees,  idiere  their  oonduct  is  bond  fide  and  not  influenced  by  improper  motiTea 
OUhome  y.  O,,  2  App.  Gas.  300.  361 ;  Tabtpr  y.  Brooks,  10  Ch.  D.  273 ;  Marqm 
Camden  T.  Murm^  16  Ch.  D.  161 ;  Temped  t.  Lord  Camay,  21  Cb.  Dir.  ^71 
578;  Thomas  ▼.  WUliams^  24  Ch.  D.  558;  Re  Courtier,  Coles  y.  VmHier,^ 
Ch.  Diy.  136 ;  Be  Loflhouse,  29  Ch.  Div.  291. 

Where  trustees  for  sale  of  real  estate  have  a  discretionary  power  io  yxA 
none  sale,  the  Court  will  not  interfere  with  a  hond  fide  exercise  of  thei 
oiscreCion  as  to  the  time  and  mode  of  sale :  Be  Blake,  Jottes  y.  B.,  29  CI 
DiT.  913. 

And  the  mere  fact  that  a  widow,  tenant  for  life  under  a  will,  h&a  be^^om 
sole  trustee,  is  not  a  ground  for  interference  with  her  discretionary  pow^r  ( 
■de  in  the  interest  of  the  remainderman :  Be  Courtier,  Coles  t.  Courtia-^  2 
Ch.  Diy.  136. 

A  discretion  as  to  amount  of  maintenance  will  not  be  interfered  with :  i 
LofUumse,  29  Ch.  Diy.  921 ;  but  a  discretion  as  to  time  and  mode  of  mainti 
nanoe  will  not  preyent  the  Court  from  directing  reeort  to  that  part  of 
lunatic's  property  which  it  is  most  for  his  benefit  to  apply :  Be  Jieavttf  ^ 
Ch.  Diy.  615. 

As  to  the  effect  of  a  discretionary  trust  to  apply  income  for  the  mainti 
nance  of  A.,  or  to  other  purposes,  see  Lewin,  104;  Be  Colrwian,  Htnty 
Strong,  39  Ch.  Diy.  443 ;  Be  BuUock,  Ooode  y.  Lickorish,  W.  N.  (91)  62 ;  i 
W.  B.  472 ;  60  L.  J.  Ch.  341 ;  64  L.  T.  N.S.  736 ;  Be  Stan*?er,  Moort&m 
Tate,  60  L.  J.  Ch.  326 ;  64  L.  T.  N.S.  693 ;  39  W.  B.  455. 

Where  a  power  is  coupled  with  a  duty,  the  Court  will  enforce  its  pro]'i 
and  timely  exercise,  but  will  not  interfere  with  the  trustee's  discretion  a^  i 
the  time  or  manner  of  its  exercise :  Be  Burrage,  62  L.  T.  N.S.  752 ;  Ttm^ 
y.  Lord  Camoys,  sup, 

£yen  after  admon  decree  the  Court  will  not  compel  trustees  to  exerdj 
their  powers  if  they  haye  a  bond  fide  objection  to  do  so :  TtftiptH  t.  Xoi 
Camoys,  21  Ch.  Diy.  571. 

Trustees  haying  a  discretionary  power  must  exercise  it  according  to  ci 
cumstanoes  as  they  exist,  and  cannot  release  or  pledge  it  by  anticipatioi 
Chambers  y.  Smith,  3  App.  Cas.  795,  815 ;  Oceanic  Steam  Navigaiimi  Co. 
Sutherberry,  16  Ch.  Diy.  236 ;  Saul  y.  PaUinson,  55  L.  J.  Ch.  831 ;  54  L. ' 
N.S.  670;  34  W.  B.  562 ;  and  see  Thacker  y.  Key,  8  Bq.  408. 

As  to  discretionary  powers  after  payment  in  under  the  Trustee  ReEef  Ac 
V,  in/,  p.  1013. 


OOMFBOiaSE. 

Powers  to  exors  to  compromise,  compound,  and  submit  to  arbitration  debt 
accounts,  claims,  and  things  relating  to  the  estate  were  conferred  by  Loi 
Cranworth's  Act  (23  &  24  V.  c.  145),  s.  30,  and  now  by  the  ConveTancii] 
Act,  1881  (44  &  45  V.  c.41),  s.  37,  and  are,  by  the  latter  Act,  extended  i 
the  case  of  two  or  more  trustees  acting  together,  or  a  sole  trustee,  wbei 
authorized  by  the  instrument  creating  tne  trust  to  execute  the  truste  m 
powers  thereof. 

The  power  conferred  by  Lord  Cranworth's  Act  is  not  confined  to  claims  i 
the  nature  of  debts,  but  extends  to  claims  by  persons  who  seek  to  come  i 
under  the  will  as  residuary  legatees :  Be  Warren,  Weedony,  Beading,  53  L* . 
N.S.  Ch.  1016;  51  L.  T.  N.S.  561 ;  32  W.  B,  916. 

As  to  the  effect  of  a  transaction  in  the  nature  of  a  compromise  by  a  pei 
son  filling  two  capacities,  e.g.,  those  of  trustee  and  exor,  see  West  of  Em 
land  Bank  y.  Murch,  23  Ch.  D.  138 ;  Oorser  y.  Cartwri^ht,  L.  E.  7  H.  L,  7a 

iVnd  that  a  compromise  affecting  infants  or  married  women  restraine 
from  anticipation  cannot  bind  unless  sanctioned  by  the  Coiirt,  eee  Broo^ 
r.Mo8tyn,  2  D.  J.  &  S.  373  ;  Wilson  y.  Bill,  25  L.  J.  Ch.  1^:2 ;  Me  Birchal 
Wilson  y.  B.,  16  Ch.  Diy.  41. 
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And  wbatQ  a  compiomiBe  of  an  action  is  sanctioned  by  the  Court  on ' 
pe^tum,  it  will  not  prednde  e»,  q.  tr,^  parties  to  the  action,  from  obtaining 
zeHef  m  respect  of  a  specific  breach  of  trust  which  the  tnustees,  on  the 
lieaixng  of  the  petition,  refrained  from  bringing  to  the  attention  of  the 
O&uit:  Woman  t.  W.,  43  Ch.  D.  296. 


tAUA — ^BXGEIPTS. 

As  to  the  duties  generally  of  trustees  for  sale,  see  Lewin,  467. 

Trustees  of  personal  estate  authorized  to  call  in  the  trust  property  and 
inTSst  the  proceeds  and  yary  inyestments,  haye  an  implied  power  of  sale  oyer 
resl  estate  oorenanted  to  be  settled  on  similar  trusts :  Be  Qarnetl'Orme  and 
Horyrtave,  25  Ch.  D.  595. 

A  tiust  for  sale  is  not  tjMo  /ado  determined  when  all  the  beneficiaries  become 
m  furis;  but  if  they  all  elect  to  take  as  realty  it  is  eittinguished :  Me 
TweedU  and  Mties,  27  Ch.  D.  315 ;  Ewga  y.  Peacock,  22  Ch.  Diy.  284. 

As  to  the  duration,  yalidity,  and  effect  of  a  power  of  sale  in  a  settlement 
for  the  purposes  of  division,  see  Peten  y.  Lewee  and  E.  Orinetead  Ry,  Co,,  16 
Ch.  Diy.  429. 

Tmsteee  are  not  justified  (notwithstanding  sect.  35  of  the  Conyeyancing 
Act,  1381)  in  selling  under  depreciatory  conditions  of  sale ;  and  a  contract 
OQ  such  conditions,  being  a  breach  of  trust,  could  not  be  spedfical^  en- 
forced against  the  purchaser:  Dunn  y.  Flood,  28  Ch.  Diy.  586 ;  25  (^  D. 
629 ;  but  now,  unoer  the  Trustee  Act,  1888,  s.^  3,  upon  any  sale  made  by  a 
tnistee,  &e  purchaser  is  precluded  from  objecting  to  the  title  on  the  ground 
that  the  conditions  of  sale  were  depreciatory ;  and  the  sale  cannot  De  im- 
peached by  the  e.  q,  tr,  unless  it  is  shown  that  the  consideration  was  thereby 
lendored  inadequate,  nor  after  the  conyeyance,  unless  it  shall  appear  that 
file  purchaser  was  acting  in  collusion  with  the  trustee. 

Ab  to  what  conditions  are  depreciatory,  see  Dunn  y.  Flood,  eu^tJ.Me  Bayner, 
M  L.  T.  N.8.  496 ;  Dart,  V.  &  P.  6th  ed.  pp.  83,  84,  199. 

l^nstees  of  a  reyersionary  chose  in  action  may  concur  with  the  person 
entitled  to  the  prior  intere^  ia  calling  for  an  immediate  transfer :  Aneon 
V.  Po«cr,  13  Ch.  D.  141. 

Ab  to  breadies  of  trust  by  improper  inyestment,  v,  eup,  p.  975. 

As  to  inyestment  of  trust  funds  generally,  see  Lewin,  326  et  eeq,  ;  3  Day. 
Oimy.  (Set)  31,  546;  2  Ldg.  Ca.  &.  993;  under  the  Settled  Estates  Acts 
and  i£e  Settled  Land  Act,  Chap.  SliY.,  '<Setilememt";  and  under  the 
Lands  Glauses  Conaolidation  Act,  Chap.  Lm. 


Sbction  Vn. — Tbustbes  acting  undeb  thb  Authority  of  the 
CouET,  UNDEE  22  &  23  V.  0.  35 ;  28  &  24  V.  c.  88. 

1.  Petition — Judicial  Opinion  as  to  Investments — Costs — c.  35,  s.  30; 

c.  38,  *.  9. 

The  testator  had  authorized  inyesting  in  goyemment  or  other  approyed 
BecQiities. 

"This  Court  is  of  opinion  that  the  Petrs  haye  authority,  under  the 
CQcomstanoes  in  the  petition  mentioned,  to  sell  the  consols  standing  in 
the  names  of  the  Petrs  in  the  books  of  the  Bank  of  England,  and  held 
by  them  subject  to  the  trusts  of  the  indenture  dated  &c.,  or  any  part 
thereof^  and  to  invest  the  money  to  arise  by  such  sale  in  the  purchase 
of  perpetual  irredeemable  Anns  of  the  Mid.  By.  Oo.,  or  in  Bank  Slo6k| ' 
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Ezdhequer  Bills,  or  £2:10«.  p.  c.  Anns,  or  upon  mortgage  of  any  i 
hold  or  copyhold  estates  in  England  or  Wales." — Costs  of  applies 
and  consequent  thereon  to  be  taxed  as  between  solr  and  Gli6nt(in 
the  parties  differ),  and  the  Petrs  to  retain  them  out  of  the  trust  es 
^Ee  McVeagh,  V.-O.  W.,  25  May,  1861,  B.  1106;  but  see  i2«  Tiwt 
{Sinuan),  V.-O.  W.,  21  Apr.  1860,  B.  878;  1  J.  &  H.  89;  8  W.B. 
and  note,  9up.  p;  1003. 


. 


2.  The  Like — qb  to  accepting  Offer  to  repurchase  a  Souse — Costs  i 

a  Charge. 

''This  Court  is  of  opinion  that  it  is  fit  and  proper  and  ior  the  be 
of  all  the  persons  interested  in  the  house  &c.,  in  the  petition  mentio 
under  the  will  of  the  testator  £.,  that  the  offer  of  F.  to  repurchase 
said  house  &c.  as  in  the  petition  mentioned,  for  the  sum  of  £ —  sh 
be  accepted  and  carried  into  effect;  And  Let  such  offer  be  accepted 
carried  into  effect  accordingly:  And  Let  the  costs  of  and  relatii 
this  application,  and  consequent  thereon,  be  (taxed  &c.,  and  whe 
taxed  be)  a  charge  upon  the  money  to  arise  by  such  sale,  and  be 
thereout  by  the  Petrs  accordingly."— 22^  Elwes^  Y.-C.  S.,  13  Jan.  1 
A.  105. 


,1,  \ 
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3.  The  Like — On  Summons  in  Chambers — As  to  enforcing  Coven 

in  Settlement. 

TTroif  the  application  of  L.  of  &c.,  one  of  the  trustees  of  the  ab 
mentioned  settlement,  for  the  opinion,  adyice,  and  direction  of 
Judge  on  his  written  statement  left  in  the  chambers  of  the  Judge; 
upon  reading  such  statement  the  Judge  is  of  opinion  that,  undei 
circumstances  set  forth  in  such  statement,  the  trustees  of  the 
settlement  ought  not  to  take  any  proceedings  against  S.  upon 
covenants  contained  in  the  said  settlement;  And  the  Judge  doth 
think  fit  to  give  any  direction  respecting  the  manner  in  which  the  < 
of  this  application  should  be  paid  or  provided  for. — ReSiuart^YA 
at  Chambers,  23  June,  1876,  B.  1224;  Re  Swetannoff,  V.-O.  W. 
Mar.  1872,  B.  809.     • 

4.  I7ie  Like — On  Summons  as  to  Compromise. 

Thb  Judge  being  of  opinion  that  the  compromise  conditionally 
tered  into  between  the  applicants,  as  the  exors  of  M.,  and  &c.,  of 
debt  alleged  to  be  due  from  &c.;  at  the  sum  of  £• — ,  is  fit  and  pr 
and  for  the  benefit  of  &c.,  and  of  all  other  parties  interested  in 
estate  of  the  said  M.,  doth  direct  that  the  said  compromise  be  cax 
into  eftect.—Re  Martin,  M.  B.,  28  Dec.  1859,  B.  468. 


i 


NOTES. 


By  the  22  &  23  Y.  c.  35,  s.  26,  no  trustee,  exor,  or  admor  is  to  be  li 
lor  making  a  payment,  &c.  under  a  power  of  attorney,  though  ycdd  by  d 
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of  or  act  done  by  the  person  giTing  it,  if  unknown  at  the  time,  but  without 
prejudioe  to  the  payee's  liability ;  by  s.  .30,  a  trustee,  exor,  or  admor,  may 
apply  by  jjetition,  &g,  (signed  by  counsel,  23  &  24  Y.  c.  38,  s.  9),  for  the 
Judge's  opinion,  advice  or  direction,  as  to  the  management  or  admon  of  the 
trust  property,  or  the  assets  of  a  testator  or  intestate,  and  the  trustee,  &o. 
acting  thereon  is,  in  the  absence  of  mala  fides,  to  be  indemnified,  and  the 
<x)6ts  of  the  application  are  in  the  discretion  of  the  Judge :  by  s.  31,  every 
trost  instrument  is  to  be  deemed  to  contain  the  usual  clauses  for  the  trustees' 
reimborsement  and  indemnity. 

And  see  0.  Ln.  19,  as  to  title  of  petitions,  summons,  &c.,  and  r.  20  as  to 
filing  the  statement ;  and  rr.  21,  22  as  to  the  service  of  the  petition,  Ac, 
entenng  the  judicial  opinion,  &c.  as  an  order,  Ac. 

The  petition  should  still  be  signed  by  counsel  :jR^^ou2<on*«  Trusts,  SOW.  B,. 
596;  OIL.  J.  Ch.  493. 

An  ap^cation  under  s.  30,  by  trustees,  as  to  repairs,  should  be  by  peti- 
tion :  Be 2>ennw,  6  Jur.  N.S.  1388 ;  or  action,  if  necessary :  'Be  Barrington,  1 
J.&H.142;  8W.  B,677. 

The  petition  should  be  without  affidavits :  Be  Kamey,  Y.-C.  W.,  23  Feb. 
1861 ;  Be  Muggendge,  Joh.  625 ;  6  Jur.  N.S.  192 ;  8  W.  B.  234. 

The  petitioners  should  serve  such  persons  as  they  think  proper,  before 
bringing  on  the  netition :  Be  Oreen,  6  Jur.  N.S.  479,  530 ;  8  W.  K.  403 ;  Be 
Bromehead,  Y.-C.  K.,  8  June,  1860 ;  but  see  Be  Muggeridge,  sup, ;  Be  Cook^ 
W.  N.  (73)  49. 

It  was  neld  unnecessary  to  serve  children  absolutely  entitled  to  the  pro- 
perty in  question :  Be  Tuck,  W.  N.  (69)  15 ;  and  no  service  was  necessary  of 
a  petition  by  English  and  Irish  trustees,  no  application  having  been  made  in 
Ireland :  Be  French,  15  Eq.  68  ;  and  see  ife  Larken,  W.  N.  (72)  85. 

Olc  trostee  may  apply :  Be  Muggeridge,  sup. ;  inquiries  will  not  be  directed : 
Be  Moekett,  Joh.  628;  8  W.  B.  235 ;  Be  BarHngUm,  1  J.  &  H.  142 ;  8  W.  B. 
677. 

Judicial  opinions  were  given  as  to  the  construction  and  validity  of  bequests : 
Be  Orttn,  sup.;  Be  Elmore,  6  Jur.  N.S.  1325 ;  Be  Michel,  8  W.  B.  299 ;  Be 
Doww,  7  Jur,  N.S.  118 ;  9  W.  B.  134. 

The  Act  was  not  intended  for  the  decision  of  nice  questions  of  law,  but 
merely  to  procure  for  trustees  the  assLstance  of  the  Court  upon  points  of 
minor  importance  arising  in  the  conduct  of  the  trust :  Be  TyrretTs  Trusts,  23 
L.  B.  Ir.  263;  i2e  Jfafocib^,  Johns.  628. 

And  as  to  what  are  proper  questions  under  the  Act,  and  where  an  action 
dionld  be  brou^t  or  the  fund  paid  into  Court,  see  8.  Cs. :  Be  Lorem,  1  Dr. 
&  8.  401 ;  7  Jur.  N.S.  403 ;  Be  Hooper;  Be  Draper,  9  W.  B.  729,  805;  Marsh 
T.  A,  Q.,  3  L.  T.  N.S.  615. 

Under  the  Act  the  Court  has  advised  trustees : — 

As  to  appropriation  of  a  fund  for  a  legacy :  Be  Murray,  W.  N.  (68)  195. 

As  to  advancement :  Be  Kershaw,  6  Eq.  322 ;  Be  Long,  17  W.  B.  218 ;  Be 
2Vicfe,W.N.(69)15. 

Maintenance  and  advancement  out  of  capital :  Be  Tihhs,  17  W.  B.  304. 

As  to  a  change  of  investment:  Be  Clergy  Orphan  Corp.,  18  Eq.  280;  Be 
McVeagh,  Form  1,  sup.  p.  1007. 

As  to  sale  of  a  house :  Be  Elrves,  Form  2,  sup.  p.  1008. 

As  to  taking  proceedings :  Form  3,  sup.  p.  1008.  And  as  to  compromises : 
Be  Martin,  sup..  Form  4,  sup.  p.  1008. 

As  to  what  are  not  proper  questions  to  be  so  decided,  see  Be  Evans,  30 
Beav.  232. 

In  Be  Mackintoshes  Settlement,  42  L.* J.  Ch.  208,  the  Court  sanctioned  a 
^xmipronuse  by  trustees  of  a  claim  depending  on  foreign  law  and  on  the 
<)oiTectne88  of  accounts  of  a  foreign  property  which  they  had  no  means  of 
Tsrifying. 

No  appeal  lies  from  a  judicial  opinion,  advice,  or  direction :  Be  Moekett, 
«»/• ;  bat  such  opinion  was  given  by  the  L.  JJ.,  at  the  request  of  Y.-C.  W. : 
Be  Spilkr,  6  Jur.  N.S.  386;  8  W.  B.  333;  2  L.  T.  N.S.  11;  eaidBe  Oreen, 
2D.F.&J.  121. 

,  ^e  order  only  indemnifies  the  trustees  upon  the  facts  stated  in  the  peti- 
tion: Be  Moekett,  Joh.  628;  8  W.  B.  235. 

^  Court  refused  to  sanction  a  lease  for  ten  years  by  trustees  having  no 
powertolawe:  A  i9Aaw,  12  Eq.  124, 
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[chap.  XI. 


Aj  to  IruBteea  acting  under  the  authority  of  the  Court  m  dealing  ▼!< 
ecclesmHtical  loasea,  wee  23  &  24  T,  e-  124,  m,  30,  37,  38.  and  Hie  not^ 
thereon,  iM/..  Chap.  XLV.,  '*  Settlement." 

Aa  to  truBtees  passing  their  accounts,  and  bein^  diBcharged,  andthmr  npi 
to  a  release  from  tho  cs.  q.  tr,,  v.  inf„  Chap,  XXVUI.,  "  Admcsisteatio-v 

Ai  to  the  procedure  on  origmatrng  sunmiona  under  0*  LV-j  r.  3,  r.  9m§ 
Chap,  XYHL,,  "Chambers," 


Section  YIII, — Trustee  Relief  Acts,  1847  and  1849; 
10  &  11  V.  c.  96,  AKD  12  &  13  Y,  c.  74. 

1.  Cmtn  of  paying  in  paid  from  Corpm — Intered^  sub/ect  to  Cmh  < 
Application,  paid  to  Tenant  for  Life, 

Befeb  &c,j  to  tax  the  said  B.  l^truitec]  his  costs,  charges,  and  e: 
penaes  properly  incurred  in  transferring  the  £ —  Cons.  £3  p.  c.  Aju 
hereinafter  mentioned  into  Court,  and  to  tax  the  Petr  C.  [life  tman 
and  the  said  B,  their  costs  of  this  application,  as  between  solr  ai 
client  I  And  Let  the  f  uEds  in  Court  be  dealt  with  as  directed  in  tl 
schedule  hereto. — [Add  Payment  Schedule,  Forms  Nos.  31  and  3 
directing  payment  of  costs  of  trustees  by  sale  of  stock,  and  tl 
costs  of  application  out  of  dividends  and  residue  of  dividends 
tenant  for  life.] 

If  subject  to  legacy  or  succession  dutv»  t\  Pajment  Schedule,  Fom 
No.  28—31. 

For  admon  decree  of  intestate's  e^te,  as  in  creditors'  suit  on  cro 
petition,  under  the  Act,  with  inquiry  what  debts  were  owing  to  the  estat 
the  petitioners  submitting  to  the  jurisdiction,  and  providing  for  the  (x>st 
the  trustees  not  to  attend  fiuiher,  being  paid  their  costs,  see  Me  Magaivi^t 
D.  &  S.  6. 


2,  Order  for  Transfer  into  Court. 

Amd  it  appearing  that  under  and  by  rirtue  of  the  will  of  &:c.,  tl 
testatrix  &c-j  the  £ —  Consols  hereinafter  mentioned  are  vested  in  tl 
Petrs  and  G.  within  the  meaning  of  the  first-mentioned  Act  (10  &  iT 
c.  96),  and  that  the  Petrs,  being  the  major  part  of  such  triifett?es,  & 
desirous  of  transferring  the  same  into  Court  imder  the  provisions 
the  said  Acts,  and  that  the  concurrence  therein  of  the  said  G.  cannot  i 
bad,  Let  the  Petrs  {_nafnes^  on  or  before  &c.,  without  the  concurren 
of  the  said  G,|  transfer  the  said  £ —  Consols  standing  in  the  boots 
the  Bank  of  England  in  the  names  of  the  Petrs,  the  said  &c.,  and  t: 
said  G-,  into  Court  as  directed  in  the  schedule  hereto. — Directions  i 
Petrs  to  pay  into  Court  the  balance  of  dividends  received  by  them  h 
the  amount  paid  for  legacy  duty .^[ Add  Lodgment  Scheduio,  Fon 
No9.  1  and  2.]— See  Me  Bourne,  M,  E.,  26  March,  1870,  A.  3024. 

For  like  oi-dor  for  transfer  by  the  majority  of  trustees,  and  £ot  pijment 
the  dividends  to  the  tenants  for  life  ;  the  oosta  of  the  application  to  be  p« 
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/  '  jaAeMy  out  of  the  diyidonds  in  hand,  but  one  oonnsel  only  to  be  allowed 

f  tt>  the  trustee  not  ooncurring,  and  the  balance  of  such  dividends  to  be  paid  to 

/  -the  feoants  for  lite,  eee  iZe;  Bartram,  y.*G.  S.,  14  June,  1864,  A.  U94-5 ; 

i  sw  also  ^  Broadwood,  8  L.  T.  N.S.  632. 


NOTES. 
FBOTIBIOirB  AND  SCOPE  OF  ACTS. 

By  10  ft  11  Y.  c  96,  8.  1,  trustees,  ezors,  admors,  and  others,  or  the  major 
not  of  tiiem,  having  money  in  their  hands  or  anns  or  stock  at  the  Bank  of 
England,  or  govenunent  or  parliamentary  securities,  may  pa^r,  transfer  into 
Court,  or  deposit  in  Court  such  trust  funds  on  affidavit  describing  the  trust 
insfcrmnent,  to  an  account  in  the  matter  of  the  particular  trust,  stating  the 
names  of  the  parties :  and  by  sect.  2,  the  Court  may  make  orders  thereon,  on 
petition  for  application  of  the  trust  funds  and  admon  of  the  trust,  or  direct  a 
BoiL 

By  ffae  12  ft  13  Y.  c  74,  the  Court  may,  on  petition  showing  the  desire  of 
tibe  majority  only  of  the  trustees,  order  payment  or  transfer  of  the  funds  into 
Comt;  and  mav  for  that  purpose,  where  the  funds  are  in  the  hands  of  a 
hanker,  ftc.,  order  payment  or  delivery  to  the  majority.  The  others  must  be 
aerrod:  Be  Bn/ant,  W.  N.  (68)  123. 

As  to  the  object  and  operation  of  the  Trustee  Belief  Acts,  and  in  particular 
as  to  the  Court  being  able  to  determine  all  questions  for  settling  the  owner- 
ship of  the  fund,  and  treating  a  purchase  deed  as  invalid,  see  Be  JBlcye,  1  Mac. 
ft  (J.  488 ;  and  the  order  lb.  504 :  8.  C,  3  H.  L.  C.  607,  n(m.  Lewis  v.  HUl^ 
iMm.  An  issue  was  sent  under  the  Acts :  Be  Allen,  Eay,  li.,  and  the  order 
made  has  the  same  effect  as  a  judgment  in  an  action :  Lewin,  1137. 


PATMEirr  OK  TRAKSFEB  INTO  OOTTRT — TRTTSTBB'S  AFFIDAVIT. 

By  the  8.  C.  F.  B.,  1886,  r.  41,  a  trustee  or  other  person  desiring  to  lod^ 
fnnds  in  Court  under  the  Act  10  &  11  Y.  o.  96,  must  annex  to  his  affidavit, 
filed  pursoant  to  the  said  Act,  a  schedule  in  the  same  printed  form  as  the 
lodgment  schedule  to  an  order  setting^  forth  (a)  his  own  name  and  address ; 
(i)  the  amount  of  money  and  description  and  amount  of  securities  proposed 
to  be  lodged  in  Court ;  (e)  and  the  ledger  credit  to  be  opened  in  tne  Pav- 
maater^s  books  in  the  matter  of  the  particular  trust  to  which  the  funds  are  to  be 
placed ;  {d)  a  statement  whether  legacy  or  succession  duty  (if  chargeable),  or 
any  part  thereof,  has  or  has  not  be^  })aid;  (e)  a  statement  whether  or  not  the 
money,  or  the  dividends  on  the  securities  so  to  be  lodged,  and  all  accumula- 
tions of  dividends  thereon,  are  desired  to  be  invested  in  any  and  what  descrip- 
tion of  government  securities,  or  whether  it  is  deemed  unnecessary  so  to 
in?est  the  same.  It  is  no  longer  necessary  to  insert  in  the  schedule  the 
names  and  residenoe  of  the  persons  interested  in  the  fund,  nor  to  give  notice 
to  Oiem  of  the  payment  into  Court :  Be  QrahanCe  TrusU,  (1891)  1  Ch.  151. 

But  in  Be  Stening^  50  L.  T.  N.S.  586,  in  order  to  protect  trustees  and  prevent 
nseless  litigation,  Pearson,  J.,  directed  that  notice  of  the  affidavit  should  be 
served  in  we  manner  indicated  by  r.  34  of  the  Eules  of  1874. 

Under  tbe  former  practice,  notice  of  payment  in  might  be  sent  to  persons 
interested  resident  flA>road  by  registered  letter :  Be  Menyiveather,  22  L.  T. 
N.S.  603 ;  and  might  be  dii^nsed  with  when  they  could  not  be  found :  Be 
Hane/ord,  7  W.  E.  199,  264 ;  Be  Whittaker'e  Trtuts,  31  W.  E.  114. 

The  Chancery  Paymaster,  on  production  of  an  office  copy  of  any  such 
schedule,  gives  the  necessary  directions  for  giving  effect  to  such  lodgment. 

By  r.  74,  directions  are  given  for  investment  accordinglv,  if  or  so  soon  as 
the  money  amounts  to  £40,  or  the  dividends  to  £10,  and  lor  placing  smaller 
snms  on  deposit,  unless  the  schedule  to  the  affidavit  contains  a  statement 
that  it  is  deemed  unnecessary  so  to  do. 

In  the  affidavit  the  sum  to  be  paid  in  must  be  expressed  in  words,  and  not 
in  figoies:  Be  Watte,  24  W.  E.  701. 

By  Ch.  Funds  Ord.  1874,  O.  7,  the  person  who  paid  in,  ftc,  the  money, 
^«  19  to  bo  Bpryei  -wiih.  notice  of  any  application  made  respecting  such 
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monejr  or  secnrities,  or  the  diTidendB  thereof,  by  any  persoii  interested  th 
or  entitled  thereto. 

And  by  O.  8,  the  tmetee  must  serre  them  with  notioe  of  imy  ap| 
tion  made  by  him. 

By  0.  9,  the  petitioner  or  applicant  must  name  in  his  petition  or  smm 
a  place  for  service  on  him.  But  if  he  is  not  there,  serne^  there  mil  n 
sufficient  imless  he  cannot  be  found  elsewhere :  Mf  Lawrence^  14  W,  B. ! 

By  0.  10,  petitions  and  summonses  under  the  IQ  &  11  Y.  c.  96,  mu 
intituled  in  tne  matter  of  the  Act,  and  of  the  particulBx  trust. 

As  to  payment  into  Court  eenerally,  and  the  S,  C.  F,  R.  snd  Ch.  F 
(Amended)  Orders  applicable  uiereto,  v.  nip,.  Vol.  I.,  pp.  182  d  seq. 

Advertisements  in  two  New  York  papers  wert^  held  sufficient  aotia 
parson  believed  to  be  there :  Be  Chodaman,  W.  N.  (70)  152 ;  Ee  Fa 
W.  N.  (73)  101. 

Railway  stock  cannot  be  transferred  into  Court  under  the  Act  withm 
order;  Re  Jio$$*$  Tru$U,  28  W.  R.  418 ;  and  under  12  &  13  V.  c,  74,  s.  1, 
way  debenture  and  consolidated  stock,  and  India  4  p,  c.  Stock »  were  on 
into  Court :  Be  OlecUtane,  W.  N.  (78)  26. 

As  to  securities  which  may  be  brought  into  Court  and  the  mode  of  t 
feriing  and  depositing  various  securities,  see  Yol.  I.  p.  183. 

PAYMENT  JSf  wujsn  JUBTIKI  \BLE. 

Trustees  were  justified  in  paying  into  Court—A  fund  to  which  a  mi 
woman  had  become  absolutelyentitred,  though  she  wiehed  it  to  be  tran^ 
to  her  husband :  Be  Suxin,  2H.  &  M.  34;  12  W.  E,  738;  afundheldft 
sole  use  and  benefit  of  a  married  woman :  Gunnell  v.  WhiUar,  10  Eq*  6i 

— a  fund  deposited  at  a  haiik  to  guarantee  foreign  bondjs,  upon  m 
being  brought  by  bondholders :  Hanl^  v.  Mcrley,  4  Jur.  N.S.  234 ; 

— a  fund,  the  person  entitled  to  whicn  could  not  bejound  ;  but  not  wh 
had  been  heard  of  after  thirteen  years,  and  was  coming  home,  and  ther 
no  doubt  as  to  his  identity :  Be  Elliott,  MiddUton  v.  FoUock,  15  £(i.  194 

— funds  for  which  the  trustees  cannot  otherwiso  get  a  good  di&cbar] 
where  they  have  no  power  to  give  receipts :  Cox  v,  ('.,  1  K.  &  J*  251 ;  ( 
c.  y.  <r.  is  an  infant :  Be  Hodges,  4  D.  M.  &  G.  491  :  B^  Richards,  8  Bq. 
Be  Beauderk,  11  W.  R.  203  ;  or  deaf,  dumb  and  blind :  Me  Biddnlph.  5 
S.  469;  or  a  lunatic  not  so  found:  Be  Berry ^  Vi  Beav.  435;  Re  Pan 
W.  R.  335,  et  aup, ;  unless  proceedings  in  lunacy  are  contemplated :  Vt 
r.,  2  Ch.  D.  124;  or  the  fund  is  large :  Be  Irhf,  17  Beav.  334  (where  i 
£200  a  year) ;  in  which  case  a  committee  should  \^  appointed  ;  Vatie  v. 
Ch.  D.  124.  But  in  Be  Burke,  2  D.  F.  &  J.  124,  £300  a  year  was  dealt 
and  see  Be  Maefarlane,  2  J.  &  H.  673. 

On  sale  by  trustees,  their  want  of  a  power  to  give  receipts  could  b 
tified  by  paying  the  money  into  Court :  Cox  v.  C,  1  K.  &  J.  S251 . 

Bankers,  not  being  trustees  within  the  Act,  are  not  entitled  to  pay  n 
in  dispute  into  Court :  Be  8utton*8  Trusts,  12  Ch.  D.  175  ;  and  for  the 
reason  money  payable  under  a  life  policy,  not  being  money  held  upon  1 
could  not,  before  the  Jud.  Act,  1873,  s.  25  (6),  bo  properlV  paid  into  < 
under  the  Act  by  the  assurance  society:  Matthew  \\  NGrthtm  AAiunitte 
9  Ch.  D.  80 ;  Be  Haycock's  Policy,  1  Ch.  D.  611  ;  but  by  set-t.  25  (6),  poi 
given  to  any  **  debtor,  trustee,  or  other  person  "  liable  in  respect  of  a  d( 
chose  in  action,  and  who  has  received  notice  of  any  written  assign 
thereof,  to  pay  the  same  into  Court  under  the  Act ;  but  this  provision  i 
applicable  unless  there  has  been  an  assignment  in  writing  of  the  de 
cnose  in  action ;  Be  Sutton's  Trusts,  12  Oh.  D.  175;  where,  however 
petitioner  being  taken  to  have  submitted  to  the  juri.sdiction^  the  bank 
paid  the  money  in,  were  held  entitled  to  their  taxinl  costs  of  pa  vment  u 
of  the  petition. 

Trustees  should  not  pay  money  into  Court  under  the  Act  when  thai 
question  arising  might  be  decided  on  originating  etuTomoiiB :  Re  Oihs,  55 
-Oh.  695,  per  Kay,  J. 

Trustees  of  charitable  funds  (though  not  strictly  bound  so  to  do)  s] 
first  apply  to  the  Charity  Commissioners  before  paying  the  money 
Court:  Be  Poplar  and Blackwall  School,  8  Ch.  D.  MS. 

As  to  where  cs.  q.  t.  call  for  payment  in,  see  jR^  Thornton,  9  W,  B*  47i 
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EFFECT  OF  PAYMElfT  INTO  00X7BT. 

Or  pftymeiit  in  of  part  of  the  fands,  so  far  the  tnutee  is  discharged ;  the 
paities  must  proceed  under  the  Acts,  and  the  ordinary  jurisdiction  is  confined 
to  the  nnpaid  balance:  Goode  y.  West,  9  Ha.  378;  Thorp  y.  T.»  1  K  &  J. 
438,  and  cases  cited  Dan.  1789 ;  and  a  tnistee  may  petition  to  haye  the  fund 
paid  in  dealt  wiih  as  in  an  admon  action :  Be  Troioer^  1  L.  T.  N.S.  64. 

Sy  parag  in  a  trust  fund  a  trustee  retires  from  the  trust :  Be  Williame, 
4  £.  ft  J.  87 ;  and  cannot  afterwards  exercise  a  discretion,  nor  could  the 
Court  do  so:  Be  Coe,  4  K  &  J.  199;  Be  Tega,  15  W.  B.  52;  Be  Nettle/oUTe 
TrutU,  W.  N.  (88)  120 ;  59  L.  T.  N.S.  816 ;  but  under  a  trust  for  a  dass  of 
cfaiMreii,  a  discaretion  c<nif erred  on  trustees  as  to  adyanoes  for  maintenance, 
ftc,  may  be  exercised  by  the  Court:  Be  AsJibumham^s  Trwts,  64  L.  T. 
N.S.  84. 

And  &ey  ought  not,  unless  in  concert  with  the  beneficiaries,  or  because  of 
sqpedal  drcumstanoes,  to  petition  for  distribution  of  the  fund :  Be  Cazneau^ 
2  £.  ft  J.  249;  Be  Hvichineon,  1  Dr.  ft  S.  27;  nor  need  they  always  be 
serred:  Be  Thomas,  11  W.  B.  276. 

But  payment  in  does  not  actually  depriye  the  trustee  of  his  office,  or 
ocmstitute  the  Court  or  Paymaster  Qeneral  a  trustee  in  his  plaoe :  TfiorMon 
y.  Tomkina,  2  Dr.  ft  Sm.  8 ;  Barker  y.  Feile,  2  Dr.  ft  Sm.  340 ;  Be  Tegg,  15 
W.  B.  52.  And  notice  to  an  exor  by  a  mortgagee  was  enoug[h  to  take  out 
of  the  order  and  disposition  of  a  residuary  legatee  a  fund  paid  into  Court : 
Thornton  y.  Twnkins,  2  Dr.  &  S.  8. 

As  to  whether  an  admon  judgment  destroys  trustees'  powers,  v,  eup, 
p.  1005,  et  inf.  p.  1020. 

The  exors  should  not  pay  in  to  a  general  account,  or  on  the  trusts  of  the 
will,  which  would  inyolye  the  general  admon  of  the  estate,  but  must  pay  in 
or  ask  to  haye  a  tranafer  to  a  particular  account :  Be  Wright,  15  Beay.  367  ; 
Be  Jcttph,  11  Beay.  626 ;  and  on  application  for  that  purpose  a  transfer  was 
directed  from  the  general  to  a  particular  account :  8.  (7.,  9  March,  1850, 
A.  704. 

To  enable  the  Court  to  distribute  the  fund  it  must  stand  to  a  separate 
aooount:  8,  C,  Be  Everett,  12  Beay.  485 ;  and  trustees  may  be  entitled  to 
pay  in  tibe  fund  to  the  separate  accounts  of  seyeral  ce,  q,  tr.:  Be  Wright^  3 
A.  ft  J.  419. 

PAYUEirr  OB  TBAKSFEB  0T7T  OF  OOTTBT. 

By  Ch.  Funds  Ord.  1874, 6,  the  person  interested  in  or  entitled  to  any  money, 
ftc,  paid  in,  ftc.,  or  any  of  such  persons,  may  apply  by  petition,  or  in  cases 
vherethe  fund  does  not  exceed  £300  cash  or  £300  m  securities,  by  summons, 
as  occasion  may  require,  respecting  the  inyestment,  payment  out,  or  distribu- 
tion of  the  money  or  securities,  or  of  the  diyidends  or  interest  of  such 
secarities. 

By  0.  Ly.  2  (5),  applications  under  the  Trustee  Belief  Acts  may  be  made 
in  Chambers  in  all  cases  where  the  money  or  securities  in  Court  do  not 
exceed  £1,000,  or  £1,000  nominal  yalue,  and  under  O.  Ly.  2  (1)— the 
nnerahty  of  which  is  not  controUed  by  O.  Ly.  2  (5) :  see  i^  Branaram,  25 
Ch.  D.  366 ;  ^  Broadwood,  55  L.  J.  Ch.  646 ;  55  L.  T.  N.S.  312 ;  Bates  y. 
Moon,  38  Ch.  D.  381 ;  commenting  on  Be  Bhodes,  31  Ch.  D.  499— applica- 
tions for  payment  or  transfer  to  any  person  of  any  cash  or  securities  standing 
to  ihe  credit  of  a  cause  or  matter  where  there  has  been  a  judgment  or  order 
declaring  the  rishts,  or  where  the  title  depends  only  upon  proof  of  the 
identity,  or  the  birth,  marriage,  or  death,  of  any  person,  may  be  similarly 
made. 

If  the  fund  paid  in  under  the  Act  exceeds  £1,000,  the  application  must  be 
by  petition,  notwithstanding  that  it  asks  for  payment  out  of  a  portion  only 
amounting  to  less  than  £1,000:  Be  Evan  Evans,  54  L.  T.  N.S.  527  ;  W.  N« 
(86J84, 

Where  the  fund  exceeds  £1,000,  and  there  has  been  no  prior  application  in 

the  matter  of  the  fund,  a  petition,  and  not  a  summons,  is  the  proper  mode  of 

Inlying  for  a  stop  order  on  it :  Be  Toogood's  Trusts,  W.  N.  (87)  109 ;  66  L.  T. 

K.S.  703 ;  ife  i)oy^«  rri«fa,  49  L.  T.  N.S.  499. 

Incases  net  wxthin  the  aboye  rules  the  application  mufit  be  by  petition: 
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Pelling  t.  Chddard,  9  Ch.  D.  185 ;  and  not  by  motion :  Re  MoMdinU  W 
Jur.  1073 ;  Exp,  Stock,  5  Ir.  Ch.  Rep.  341. 

Where  an  order  has  been  made  upon  petition,  any  further  proceeding 
be  in  Chambers:  Be  Hodge»,  4  D.  M.  &  G.  491 ;  and  see  i2e  Tmtx^^t  1 
6  I.  E.  £q.  271 ;  and  wheie  an  order  directing  mquiries  \e  m^e  in  Couri 
a  petition,  the  farther  hearing  of  the  petition  may  be  adjonmed  to  Chan 
Be  Moaie*»  TrwU,  22  Ch.  D.  635. 

Where  a  person  interested  was  not  named  in  the  trustee's  affidayit 
held  he  oomd  not  present  a  petition :  Re  Jt^ihrnn,  1  L.  T.  N,S.  5 ;  bu 
was  not  followed:  Re  PuUrdl,  7  Ch.  D.  647 ;  Pfllifig  v,  Goddard,  9  ( 
185 ;  and  the  practioe  is  now  changed :  v,  $up.  p.  1011. 

Sendee  of  a  petition  for  payment  out  has  been  directed  on  a  person 
the  jurisdiction :  Re  HoMtfe  Trwi,  10  Ch.  275  ;  r  'oaAr*i  Chim,  IS  Eq.  M 
Nayhr,  28  L.  T.  N.S.  18 ;  but  see  contra.  Re  Mewhurni  Estate,  Be  Mau 
22  W.  R  752 :  lb,  748;  and  under  the  Rules  of  18B3  :  Me.  Jel/ard,  38  ( 
424,  followed  in  Re  Stanway,  W.  N.  (92)  11,  and  v.  $up.  VoL  I.  p.  20. 

In  Cook's  Claim,  eup.,  substituted  serrioe  od  the  boIt  was  ordett>d  alsi 

Upon  a  petition  for  payment  out  of  Court  of  a  fund  to  which  b 
persons,  some  not  before  the  Court,  were  entitled,  liberty  waa  given 
petitioner  to  serve  the  petition,  a  former  order  directing?  cWs  inquiria 
the  chief  clerk's  certificate,  together  with  the  present  order »  upon  the  p 
named  in  the  certificate:  Re  SaUenhy'i  TruxU,  10  Ch.  B.  228. 

On  tiie  petition  of  a  person  of  unsound  mind  (not  so  found)  b^ 
friend,  or  of  a  deaf,  dimib,  and  blind  per^>n  without  a  nert  frien* 
diyidends  will  be  ordered  to  be  applied  for  miiinteiiEince,  but  the  corpi 
retained :  Re  Biddulph,  5  D.  &  S.  469;  Re  Ptrnf,  23  W.  E,  aa5;  and 
Pfielpe,  28  L.  T.  N.S.  350,  the  whole  fund  wm  paid  to  the  pariah ;  in  Bt 
farlane,  2  J.  &  H.  673,  to  the  father;  and  in  Cirndtnt  t.  Soane^  5  My 
111,  to  the  wife  and  son,  for  past  maintenance  of  the  Immtio;  but  i 
f eased  nun  was  entitled  to  have  the  fund  paid  to  her :  Ee  Meiail/e,  2 
ft  8.  122;  3N.  R.657. 

Where  a  lunatic  is  entitled  to  the  fund  paid  in,  there  is  jiiri^clioii 
the  Act,  on  a  petition  in  Chancery  and  Lunacy,  to  make  an  iinmediali 
for  transfer  of  the  fund  to  the  aoooimt  of  the  lunatic :  Be  Tate,  20  Cb 
135. 

Maintenance  out  of  the  capital  was  ordered :  Re  Tuer,  32  Ch.  Div.  3£) 
see  Re  OrimmHt,  56  L.  J.  Ch.  419;  and  vHliout  requiring  appoin 
of  a  guardian,  income  was  paid  to  the  lunatio'B  wife  for  hit»  mainte 
during  his  life  or  until  further  order:  Re  Si/m,  57  L.  J.  Ch.  2HI;  58 
N.  S.  46 ;  36  W.  R.  366. 

In  the  case  of  a  pauper  lunatic,  only  six  y('ars'  arrears  of  income  ^ 
paid  to  the  poor  law  authority  in  repayment  of  expenses  incurred 
maintenance:  Re  Newhegin^a  Estate,  36  Ch.  D.  477^  ' 

The  Court  declined  to  pay  the  fund  of  a  **  lunatic  patient**  in  New 
Wales  to  the  colonial  master  in  lunacy  (who  liad  lar^  powers  of  ma 
ment  and  suing,  but  in  whom  the  fimd  was  not  vested),  but  directed 
ment  only  of  so  much  as  was  shown  to  be  neco^.^^iry  for  the  lunatic's  : 
tenance  and  benefit :  Re  Barlow,  36  Ch.  D.  287. 

The  person  named  in  the  affidavit  and  title  of  the  ncoouut  is  entit 
have  the  fund  paid  out  to  him  at  the  risk  of  the  tru^t«e«,  unlusa  tbej 

fiyen  the  Court  notice  of  conflicting  claims  i  Re  Jttflcim,  3  N.  B.  4ti 
ur.  N.S.  332. 

In  Starhuck  v.  Mitchell,  W,  N.  (66)  253,  £150  (paid  as  a  compromise 
suit)  was  ordered  to  be  jmid  to  the  lunatic  not  tm  founds  or  his  guardiai 
An  action  is  necessary  if  there  are  creditors  or  other  unascertained  clain 
Be  Allen,  Kay,  li. ;  if  the  parties  affected  by  a  de«l  wish  to  impeach 
fraud,  Ac. :  Be  Way,  2  D.  J.  &  S.  365 ;  whero  the  tniflt^e^  require  as 
entitled  to  a  complete  discharge,  not  onij  as  to  the  fund  paid  in,  but 
past  income  or  other  matters :  Barker  v.  Peile,  2  Pr.  &  S.  34U  ;  11  Jur. 
436.  And  where  the  accounts  are  disputed,  thf-y  ought  not  to  pay  the  n 
into  Court :  Be  Heming,  3  K.  &  J.  40 ;  5  W.  H,  33. 

Money  paid  in  under  the  Trustee  Relief  Aut  wus  dealt  with  in  a  si 
administer  the  estate  of  the  same  testator  without  a  petition,  the  decree 
intituled  in  the  Act  as  well  as  the  suit :  Dia^on  v.  Marittf,  W.  N.  {6£ 
followed  by  V.-C.  M.  in  Davies  v.  i>.,  24  July,  1869,  A.  45t*, 
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In  Bt  Wood$^  15  Sim.  469,  the  Court  would  not  order  the  fund  to  be  paid 
oat  without  inquiry  as  to  the  facts  on  which  the  title  turned ;  and  in  Re 
Sharpe,  lb.  470,  sent  an  inquiry,  without  prejudice  to  filing  a  bill,  reserving 
costs,  and  ordering  the  trusikees  to  be  served  with  the  order. 

It  appearing  that  the  fund  belonged  to  Scotch  minors,  payment  out  was 
ocdered  to  them  and  their  curator :  Me  Ferguson,  li.  Bep.  8  £q.  563. 

Qq  exor  disoovermg  unpaid  debts,  the  balance  of  the  estate  paid  in  by  him 
was  paid  out  to  him  on  petition :  Exp.  Toumay,  3  D.  ft  S.  677. 

The  material  parts  of  the  affidavit,  made  on  payment  in,  should  be  set  out 
in  the  petition  for  payment  out :  Be  Levett,  5  D.  &  S.  619 ;  Be  Courtoie,  10 
Ha.  Ixiv. 

The  trustees  ahoidd  not  take  copies  of  es.  q,  ir,^  affidavits:  Be  Laxartu, 
3  K.  ft  J.  555. 

For  1^  poipoee  of  bill  of  review  on  new  facts,  an  order  imder  the  Acts  was 
eqniralmt  to  a  decree :  Be  Smyth,  U  W.  B.  850.    See  now  O.  xui.  27. 
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The  Act  makes  no  special  provision  as  to  the  costs  which  trustees  may 
dedoot  before  paying  in:  Be  Bhye,  I  Mac.  ft  0.  488;  Be  Leake,  32  Beav. 
135. 

Bat  they  may  deduct  costs  as  to  which  there  is  no  diroute,  giving  notice 
of  the  amount :  BecUy  v.  Cur  eon,  7  Ea.  194,  where  a  trustee  was  ordered,  on 
lall  by  e.  f.  ir,,  to  make  good  what  he  nad  on  paying  in  deducted  for  disputed 
ooste  and  ejcpenses  and  to  pav  the  costs  of  the  suit,  being  allowed  all  costs 
properly  incurred  out  of  the  fund  in  Court  when  dealt  with :  Be  Sweeper,  19 
W.  B,  793. 

1!lie  jurisdiction  under  the  Act  is  limited  to  the  fund  paid  in,  and  does  not 
extend  to  sums  deducted:  Be  Bloye,  sup.;  Be  Barber,  6  Jur.  N.S.  1098 ;  Be 
Forbtne,  4  I.  B.  Eq.  351 ;  Be  Parker's  Will,  39  Ch.  Div.  303 ;  and  if  it  can  be 
shown  that  the  costs  and  expenses  have  been  improperly  retained,  separate 
proceedings  must  be  taken  against  the  trustees  to  recover  the  amount :  Be 
Porfcf's  wm,  39  Ch.  Div.  303. 

On  ordering  payment  out,  and  taxation  of  costs,  the  trustees'  costs  of  pay- 
ins  in  may  be  included,  and  the  sum  then  deducted  by  them  set  off :  ^  Hvi^, 
5  Jnr.  N.S.  1235 ;  7  W.  E.  562 ;  Be  Bullass,  V.-O.  M.,  27  Jan.  1871,  A.  251  ; 
Be  WiUiams,  V.-C.  B.,  11  March,  1876,  B.  781. 

Gosto  of  paying  in  properly  a  lejQ;acy,  not  specifically  appropriated,  are 
bome  by  tiie  testator's  estate ;  of  paying  out,  by  the  legatee,  mcluding  exor's 
appearance :  Be  Jones,  3  Drew.  679 ;  Be  Cau/thome,  12  Beav.  56 ;  but  in  Be 
FMham,  1  K.  ft  J.  528,  the  exor*s  costs  on  paying  out  were  to  be  bome  by 
the  estate,  and  aU  otlier  parties'  costs  by  tne  fund ;  in  case  of  a  residue  or 
wparate  fund,  the  costs  of  paying  in,  if  not  retained,  are  allowed  from  the 
formu:  Be  Sayers,  V.-O.  W.,  21  fiec.  1853,  B.  228. 

The  payment  of  a  legacy  into  Court  does  not  relieve  the  residue  from  bear- 
ing the  costs  of  an  inquiry  to  ascertain  the  persons  entitled  to  the  legacy : 
Bt  BtrkeU,  9  Ch.  D,  576;  Be  Gibbon's  Will,  36  Ch.  D.  486 ;  Be  Trick,  5  Ch. 
170  (where  the  costs  relating  to  a  particular  fund  paid  in  by  an  exor  having 
the  general  residue  in  his  hands  were  paid  thereout). 

The  perBon  makiiig  it  necessary  to  pay  the  fund  into  Court  and  opposing 
pament  out  may  be  made  to  pay  the  costs :  Be  ArmsUm,  4  D.  J.  ft  S.  454. 

The  tnutees  are  entitled  to  their  solr  and  client  costs :  Be  Wilson,  14  W. 
B.  161 ;  Be  8ivan,  2  H.  ft  M.  34 ;  although  the  proceeding  is  in  the  nature 
of  interpleader:  Be  Webb,  2  Eq.  456;  Be  Cobbe,  15  W.  B.  29;  Be  Kerr's 
iWwy,  8  £q.  331,  337;  but  not  to  charges  and  expenses :  S.  C. 

On  an  application  for  payment  out,  the  trustees  will  not  get  any  costs, 
charges,  and  expenses  inciured  before  the  payment  in,  but  only  tiiose  properly 
Jwarred  since :  Be  Behrens,  M.  B.,  5  Au^.  1874,  A.  2309 ; 

—nor  when  they  have  paid  in  funds  without  sufficient  reason :  Be  Heming, 
3K.  ft  J,  40;  A?  CknnngUm,  1  Jur.  N.S.  1157;  Be  Leake's  Trusts,  32  Beav. 
185;  BeMeteal/e,  2  D.  J.  ft  8.  122,  6;  3  N.  B.  657;  jBe  Pearson,  17  W.  B. 
365;  BeEUiof,  15  Eq.  194;  Be  Cull,  20  Eq.  561 ; 

—and  in  cases  of  gross  mipconduct  may  be  ordered  to  pay  the  costs  of  pay- 
s^  <mt:  Be  Woo^m,  1  D.  &  J.  333;  Be  QOer,  25  Beav.  361,  366;  Be 
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JTn^H  27  Bear.  45;  i2e  JS:n»b<'«  Trtuis,  15  Eq.  194;  ^  J7oftlkin'«  T 
Ch.  D.  229  ;  6  Oh.  Div.  281. 

But  $embl€,  if  a  tnistee  is  depriyed  of  costs  without  sufficient  cause,  1 
appeal  for  them :  Turner  y.  Hancock,  20  Ch.  Diy.  303,  307 ;  disapproi 
Ho8kin*$  TrugU,  sup. 

The  rule  will  not  be  strictly  pressed  against  trustees :  Be  BrockU 
Beay.  652 ;  Re  Wylly,  28  Beay.  458,  where  Bomilly,  M.  R,  said  that  \ 
were  entitled  to  satisfactory  eyidence  that  there  had  been  no  appoi 
before  distributing  a  fund  as  in  default.  But  the  statement  of  tne 
the  donee  of  l^e  power  must  be  accepted  as  sufficient :  Re  Cull,  20  Eq 

A  trustee  who  oefore  paying  into  Court  becomes  aware  that  a  du 
has  been  placed  on  the  mnd,  and  omits  to  mention  the  claim,  is  per 
liable  to  pay  the  assignee's  costs  of  obtaining  a  stop  order:  Be  Ai 
L.  T.  N.S.  456. 

If  the  only  question  arising  could  haye  been  determined  on  orig 
summons,  trustees  in  future  will  not  be  allowed  the  costs  occasioned  c 
ment  into  Court :  Re  Oiles,  55  L.  J.  Ch.  695. 

As  to  trustees  requiring  eyidence  of  death,  see  Dobaon  y.  PaUinton,  I 
771 ;  3  Jur.  N.S.  1202. 

Ajb  to  costs  of  a  liquidator  with  regard  to  a  fund  paid  in  to  meet  a  pai 
claim,  see  Cook's  Claim  (2),  18  Eq.  655. 

And  as  to  what  eyidence  trustees  ousht  to  act  upon,  v.  sup,  pp.  995 

If  the  trustee  by  refusing  to  pay  in  tne  fund  occasions  an  action^  or : 
of  so  doing  brings  an  action,  he  will  only  be  allowed  such  costs  as  un 
Act:  Eandley  y.  Davis,  28  L.  J.  Ch.  873;  GunneU  y.  Whitear,  10  B 
TTcZ/j  y.  MaJbon,  31  Beay.  48 ;  WeUer  y.  Fitzhugh,  M.  B.,  26  May,  1870 
see  May  y.  Armstrong,  W.  N.  (66)  233. 

Trustees  applying  to  distribute,  though  at  request  of  some  of  ihe 
daries,  will  haye  only  respondents'  costs :  Re  Cazneau,  2  K.  &  J.  2 
Hutchinson,  1  Dr.  &  S.  27,  et  sup,  p.  1013 ;  and  the  major  part  of  the : 
kin  appearing  had  the  carriage  of  the  order :  lb,  30.  Secus,  where  ih 
tees  applied  at  the  wish  of  all  parties :  Re  Cooper,  cit.  2  K.  &  J.  251. 

A  trustee  is  within  0.  lxy.  27  (19^,  and  if  he  has  had  tendered  to  h 
has  accepted  30«.  for  his  costs,  he  will  not  be  allowed  his  costs  of  ap] 
on  a  petition,  if  he  comes  merely  to  ask  for  his  costs,  and  his  appear 
otherwise  unnecessary;  Re  Sutton,  21  Ch.  D.  855. 

A  claimant  foiling  was  allowed  costs :  Re  Birch,  2  K.  &  J.  369. 

As  to  pa^g  in  legacies  under  the  36  G.  3,  c.  52,  v.  sup,.  Vol.  I., 
and  as  to  eyidence  of  payment  of  legacy  duty,  see  Be  Marsham,  12  W. 
sup,  p.  205. 

Costs  of  an  application  by  a  tenant  for  life  of  a  fund  in  Court  simply 
ing  the  income  are  payable  out  of  the  income,  and  the  remainderme 
not  be  seryed:  Be  Mamer's  Trusts,  3  Eq.  432;  Be  Evans,  7  Ch.  » 
Battell,  21  W.  E.  138. 

And  where  the  title  of  the  tenant  for  life  is  dear,  the  trustees 
not  appear;   in  such  case,  the  proper  course  is  for  the  tenant  for 
write  to  the  trustees  and  tell  them  that  he  does  not  seek  to  affect  the  t 
Be  Evans,  sup, ;  after  which  they  will  get  no  costs  out  of  income :  Be . 
sup, ;  and  see  Lewin,  1140. 

Costs  of  petitions  as  to  income  of  funds  paid  into  Court  in  an 
suit  are  payable  out  of   corpus:  Scrivener  y.  Smith,  8  Eq.  310;  J 
y.  Hockley,  22  L.  T.  N.S.  198 ;  but  see  Eady  y.  Watson,  12  W.  E.  6 
Beay.  481,  contra :  and  of  a  particular  fund  out  of  general  residue :  Be 
5  Ch.  170. 

OOUNTY  OOUBTS. 

Where  the  sum  does  not  exceed  £500,  jurisdiction  is  giyen  to  the  ( 
Courts  by  51  &  52  Y.  c.  43,  s.  67.  Under  the  corresponding  proyision  c 
29  y.  c.  99,  constructiye  trusts  were  held  to  be  within  the  jurisdiction 
County  Courts :  Clayton  y.  Benton,  4  Eq.  158. 

And  by  sect.  70  of  51  &  52  Y.  c.  43,  trustees  may  pay  money  d 
ceeding  £500  into  a  post  office  sayings  bank,  in  the  name  of  the  registn 
transfer  or  deposit  stocks  or  securities  into  or  in  the  names  of  the  tret 
and  registrars  of  such  Court,  in  trust  to  attend  the  orders  of  the  Court 

And  see  County  Court  Bules,  1889,  O.  zzxym. ;  Annual  County 
Pr.  456 ;  and  Pitt-Lewis,  County  Court  Pr,  toL  i.  171 ;  vol.  ii.  377. 


ill: 
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Sbction  IX. — Afpointino  Nbw  TRumsEs  in  an  Action  or 

OUT  OF  Ck)UBT. 

1.  Judgment  appointing  New  Trustees. 

The  Deft  B.,  by  his  statement  of  defence  [or  connfiel],  deolining  to 

ftct  in  the  tmsts  of  the  testator's  will  [or  vested  in  him  by  the  articles 

of  settlement,  (mt  indenture]  dated  the  —  day  of  —  in  the  pleadings 

mentioned,  and  desiring  to  be  discharged  therefrom,  this  Court  doth 

Older  that  D.  and  £.  [or  Let  two  or  more  proper  persons]  be  appointed 

trostees  of  the  said  will  [or  articles  &c.]  in  his  place  [jointly  with  0. 

the  continuing  trustee];  And  Let  the  Deft  B.  [and  C]  convey  [assign 

snd  transfer]  the  trust  estate  [funds,  property,  and  securities]  vested 

in  him  [or  them]  by  the  said  will  [or  articles  &c.],  and  the  £ —  Consols 

standing  in  the  name  of  &c.  in  the  books  of  the  Bank  of  England  as  in 

the  pleadings  mentioned,  or  the  residue  thereof  after  payment  of  the 

costs  hereinafter  mentioned,  so  as  to  vest  the  same  in  the  said  D.  and 

E.  [or  the  trustees  so  to  be  appointed,  if  so,  jointly  with  the  said  C], 

upon  the  trusts  mentioned  in  [or  declared  by]  the  said  will  [or  articles 

&c.],  or  such  of  them  as  are  now  subsisting  and  capable  of  taking 

effect  [or  subject  to  the  trusts  mentioned  in  the  said  will  dated  &c.  or 

aitides  &c.],  concerning  the  same  &c.  [1/  stock  add,  and  they  are  to 

dedare  the  trusts  thereof  accordingly] ;  And  Let  such  conveyance  [or 

aflognment,  or  declaration]  be  settled  by  the  Judge  [If  no  infants  or 

married  women,  in  case  the  parties  differ;  If  deeds  in  Defies  hands,  And 

Let  the  Deft  B.  deliver  to  such  new  [and  contintiing]  trustees  upon 

oath  an  deeds  and  writings  in  his  custody  or  power,  relating  to  the  said 

trust  estates  &c.;  If  trustee  to  have  his  costs.  Tax  the  Deft  B.  his  costs 

of  this  action  as  between  solr  and  client;  And  Let  the  Deft  B.  [and 

the  eaid  C]  be  at  liberty  to  raise  and  retain  the  same  out  of  the 

■aid  trust  estate,  or  funds  &c.]. — ^liberty  to  apply. 

l?or  orders  vesting  the  trust  estate  and  appointing  new  trustees,  imder  the 
Trustee  Acts,  or  the  Charitable  Trusts  Acts,  see  Sections  X.,  XI.,  XTT.,  inf., 
and  GhajpterXLEL.,  Sections  L,  11. 

Por  pbrection  for  appointment  of  new  trustees  of  the  whole  of  trust  pro- 
per^ oomprised  in  articles  of  settlement,  part  being  alleged  to  have  been  lost 
br  uie  former  trustees ;  and  an  inquiry  what  property  was  comprised  in  the 
settiement,  and  whether  any  and  what  part  thereof  had  been  lost,  and  if  so, 
snider  what  circumstances,  and  whether  any  and  what  steps  ought  to  be 
taken  for  the  recovery  thereof,  see  BenruU  v.  Burgia,  28  Feb.  1846,  A.  847 ; 
and  the  subsequent  order :  5  Ha.  296.  Followed  in  Hansell  v.  H.,  Y.-C.  M., 
12  June,  1876,  A.  954. 

For  decree  rectifying  power  of  appointment  and  directins  the  continuing 
tnuiee  to  appoint  a  new  one  under  the  rectified  power,  see  TebbiU  v.  T.,  1  D* 


2.  Trustees  to  he  appointed  in  Chambers^  with  Leave  to  apply  for 
Venting  Order  or  Conveyance. 

(Am  &e  Pit  and  the  Deft  T.  by  their  counsel  desiring  to  retire  from 
the  trusts  of  the  inUof  &c.)  Let  two  or  more  proper  persons  be  appointed 
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traeteee  of  the  said  will  in  the  place  of  (in  snbstitutioQ  for)  the  P 
the  said  Deft,  with  libertj  to  the  said  new  trosteee  to  apply  in  C 
ben  for  an  order  Testing  in  them  the  trust  estate,  or  for  a  couy^ 
or  assignment  thereof  from  the  retiring  trustees  as  thej  nu 
advised.— CoucAman  v.  Thumalf,  V.-O.  W.,  28  June,  1873,  A, 
and  see  i2#  KMUwKiU,  Bund  y.  Green,  Y.-O.  H.,  19  Nov.  187 
2073. 

For  further  order  in  Chambers  appointing  new  trustees,  pnitniant  to 
tion  in  decree  for  that  purpoee,  see  Watmm  y.  Moore^  M.  E.,  26  Jan.  18 
392  ;  and  for  the  decree,  8.  C,  1852,  1412. 

This  order  may  now  be  made  at  Chambers :  see  O.  Ly,  13a« 

8.  Leave  to  exercise  Power  of  appointing  Trustees  under  Sect.  31  \ 
Conveyancing  Act, 

XJpoK  the  application  of  the  Defts,  and  upon  hearing  the  solrs  f 
applicants  and  for  the  Pits,  and  upon  reading  &c ;  And  the  Deft 
his  solr  desiring  to  be  discharged  from  the  trusts  or  powers  repo€ 
or  conferred  on  him  by  the  will  of  Q.  B.,  late  of  &c.  \  Let  the  De 
as  the  continuing  trustee,  be  at  liberty  to  exercise  the  powers  yes 
him  by  sect.  31  of  the  (}onyeyancing  and  Law  of  Property  Act, 
by  appointing  £.  B.  of  &c.,  to  be  a  new  trustee  of  the  will  c 
testator  Q.  B.,  to  act  jointly  with  the  said  P.  in  substitution  fo 
Deft  B.;  And  Let  the  deed  appointing  the  said  E.  B.  such  new  tt 
be  settled  by  the  Judge,  and  upon  such  appointment  any  i 
anoes  and  things  requisite  for  yesting  the  trust  property,  or  anj; 
thereof  jointly  in  the  said  P.  and  £.  B.,  be  executed  by  them  am 
said  B. — Costs  to  be  retained  by  the  trustees  out  of  the  capital  o 
testator's  estate. — Barkworth  y.  B.,  ^slj,  J.,  at  Chambers,  11 
1883,  A.  1148. 


4.  Leave  to  appoint  Trustees — Conveyancing  Acij  1881 ,  a.  34 

Upon  the  application  of  the  Defts,  and  upon  hearing  the  eolrs  f ( 
applicants,  for  the  Pit,  and  for  K  A.,  B.  A.  &c.,  infants  by  J,  A., 
father  and  guardian  attending  the  proceedings ;  And  upon  readin 
probate  of  the  will  of  &c. ;  And  the  Deft  B.  by  his  solr  desirii 
retire  from  the  trusts  of  the  will  of  the  testator  L. ;  Let  the  appli 
L.  and  B.  be  at  liberty  to  exercise  the  power  of  appointment  conti 
in  the  wiU  of  the  testator  L.,  by  appointing  H.  of  &c.»  a  trustee  o 
said  will  in  substitution  for  the  said  B.,  to  act  jointly  with  the  a 
cant  L.,  the  continuing  trustee  thereof;  And  the  deed  bj  which  the 
H.  shall  be  appointed  a  trustee  as  aforesaid  is  to  contain  a  declan 
in  conformity  with  the  34th  section  of  the  Conyeyancing  and  La 
Property  Act,  1881,  yesting  the  trust  estate  in  the  said  H.  Jointly 
the  said  L. — Costs  to  be  costs  in  the  cause. — He  Lloyd,  L.  y»  Z.,  \ 
J.,  at  Chambers,  8  Aug.  1882,  B.  1697;  Nicholas  r.  Lovett,  Y.^C, 
28  July,  1882,  B.  1774. 
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5.  Jppainiing  Trustees  of  an  In/ant  and  far  Management  of  his 
Estate — Conveyancing  Act^  1881,  s.  42  (1). 

TTtov  the  application  of  P.,  an  infant,  by  A.  P.,  his  mother,  and 
next  fnend,  and  upon  hearing  the  solr  for  the  applicant,  and  upon 
reading  &a ;  Let,  in  pnrsnance  of  sub-sect.  1  of  the  42nd  section  of  the 
OonTejancing  and  Law  of  Property  Act,  1881,  H.  P.  and  W.  H.  be 
app<nnted  trustees  of  the  said  infant  P. ;  And  Let  the  said  H.  P.  and 
W.  H.  be  at  liberty  to  enter  into  and  continue  in  possession  of  the  real 
estate  to  which  the  said  infant  is  entitled,  and  to  manage  the  same 
donng  his  minority,  and  apply  the  income  thereof,  and  to  lay  out  the 
leeidae  thereof  in  the  manner  provided  by  the  Conyeyancing  and  Law 
of  IVoperty  Act,  1881. — He  Payne,  an  In/ant,  Kay,  J.,  at  Chambers,  1 
Dec.  1882,  B.  1984. 

This  order  does  not  require  a  deed  stamp  as  on  the  appointment  of  trustees 
imder  the  Trustee  Act,  the  question  having  been  submitted  to  the  Commrs  of 
Inlaad  Bevenue,  and  so  decided  on  the  let  January,  1883. 

6.  Trtuieee  to  hold  Property  in  trust  for  Infant — Conveyancing 
Act,  ss.  42,  43. 

Ufof  the  application  by  originating  summons  of  the  Pit,  which  &c., 
yns  adjourned  &c. ;  Declare  that  the  residue  of  all  such  property  in  the 
hands  of  the  Pit  as  executor  of  the  will  of  A.  B.  should  be  held  by  him 
as  trnstee  for  the  infant  Deft  E.  F.  within  the  meaning  of  sect.  43  of 
the  Oonveyandng  and  Law  of  Property  Act,  1881. — He  Smith,  Roe  v. 
Hitehms,  North,  J.,  2  July,  1889,  B.  903;  S.  C,  42  Ch.  D.  302. 

NOTES. 

The  Court,  in  selecting  persons  to  be  appointed  tnutees,  will  reffaid,  fir$t, 
thewiflhes  of  the  authors  of  the  trust  expressed  or  to  be  inferred  from  the 
troflt  instrument ;  seccndly,  will  not  appoint  a  trustee  in  the  interest  of  some 
ca.  q,  tr.  in  opTOsition  to  that  of  others ;  thirdly ,  will  consider  whether  the 
Bjmuntment  wOl  facilitate  the  execution  of  the  trust:  Be  Ttmpui,  1  Oh.  485. 
The  CQutinuing  trustee  objecting  to  the  proposed  trustee  is  not  sufficient  to 
induoelhe  Court  to  refuse  to  appoint  him:  id.;  BsxAeBQMa/r$haUY.Bladdm. 
7Ha.428. 

And  now,  when  a  new  trustee  is  to  be  aj^pointed,  though  after  an  admon 
decroe^  the  Court,  in  sanctioning  an  appomtment,  gives  preference  to  the 
nominee  of  the  donee  of  the  power  of  appointing  new  trustees :  Re  Gadd, 
Eattweod  v.  Clarke,  23  Ch.  Div.  134;  MiddUUm  v.  Beay,  1  Ha.  106 ;  and  see 
Thtmm  V.  WiUiame,  24  Ch.  D.  568. 

The  appointment  by  a  solr,  a  sole  trustee,  of  his  son  and  partner  as  his  oo- 
trnstee,  though  not  necessarily  improper,  will  not  be  sanctioned  by  the  Court : 
Bi  Norrie,  AUen  v.  N.,  27  Ch.  D.  333. 

The  hiishand  of  a  lady,  entitled  to  her  separate  use,  was  appointed  a 
trustee  with  another  person  of  the  fund,  but  a  direction  was  inserted  in  the 
ordtt  that  on  his  becoming  a  sole  trustee,  there  should  be  a  new  trustee 
appointed :  Re  ParroU,  30  W.  E.  97 ;  see  also  Re  Hemmingsy  same  day,  2nd 
J^  1881,  Beg.  liCnute  Book,  98,  where  a  like  order  was  made. 

For  particular  instances  in  which  the  Court  will  appoint  new  trustees, 
».tn/  p.  1077. 

The  Court  of  Chancery  had  inherent  juiisdiction  to  appoint  trustees  where 
noenerer  had  been  any:  DodkiuY.  J?run<,  6£q.  580. 
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Upon  proper  evidence  of  the  fitneas  of  the  propoeed  trostees,  uid  o 
aooeptanoe  of  the  tmet  in  writing,  the  Court  will  nominate  the  new  ti 
in  the  order;  in  Htutey  v.  Williams,  V.-C.  S.,  8  Nov.  1853,  A,  56,  the  Coi 
80  on  the  hearing  {pi  a  claim),  hut  first  required  it  to  be  amended  by  u 
the  proposed  trustees :  H  v,  inf.  p.  1081 ;  or  they  should  be  samet 
petition :  Oglander  v.  0.,  2  Dr.  &  S.  381. 

In  Brook  v.  B,,  1  Beav.  531,  the  Court  would  not  make  an  oidn 
feme  9oU  to  fyropose  herself  as  trustee. 

The  Court  may  appoint  more  or  less  than  the  original  number :  see 
V.  Cropper,  2  D.  ft  S.  256 ;  D'Adhemar  v.  Bertranf,  :i5  BeaT.  19 ; 
England  Bk,  v.  Murch,  Be  Booker,  23  Ch.  D.  138,  and  other  case 
p.  1079. 

The  nominees  of  a  corporation  were  accepted,  the  Court  warning 
that  they  and  not  the  corporation  would  be  responsible  :  Ee  BrogrJen, 
(88)  238. 

Stock  standing  in  the  name  of  a  sole  surviving  tru^ee,  another  w 
pointed  on  bill  by  remainderman :  FirUay  v.  Howard,  2  Dr.  &  W.  490, 
where  shares,  which  by  the  co.'s  rules  could  only  be  in  a  single 
were  spedfic^y  bequeathed  to  three  trustees,  they  could  be  kept  in  thi 
of  one  of  them  :  ConUerdine  v.  C,  31  Beav.  330. 

A  discretion  annexed  to  the  office  of  trustees  may  be  escercised  b|| 
appointed  by  the  Court ;  Byam  v.  J?.,  19  Beav.  58 ;  Burttry  t.  R,  3  ■ 

A  power  of  appointing  new  trustees  being  fiduciary,  the  donee  cann 
point  himself :  lie  SkeaU,  8.  v.  Evans,  42  Ch.  D.  522 '^  lAiwin,  749. 

A  power  to  appoint  new  trustees  may  be  exercised  by  the  tenant  f 
donee  of  the  power,  after  he  has  aliened  his  interest :  Hurduktr  v.  Mif 
26  Ch.  D.  417 ;  but  quctrt  whether  this  is  not  subject  to  the  conditia 
the  apjK>intment  is  not  prejudicial  to  the  alienee ;  and,  sfmbk,  it  is  da 
to  obtfiun  the  concurrence  of  the  alienee :  see  Lewin,  751,  752, 

The  appointment  of  a  trustee  under  a  power  pending  an  action  waa 
Graham  v.  Q,,  16  Beav.  550;  but  in  case  of  an  exiinting^  action,  the 
controls  trustees  in  appointing  new  trustees,  though  th^  power  \m  gi 
large  terms :  Webh  v.  E,  Shaftesbury,  7  Ves.  480 ;  and  that  sixch  ap 
ment,  without  the  sanction  of  the  Court,  is  improper,  and  as  to  the  lia! 
of  trustees  so  appointing,  or  otherwise  acting,  when  the  matter  b  baft 
Court,  see  5.  C, ;  A.  O.  v.  Clack,  1  Beav.  467 ;  Colltns  v.  Vim'ng,  C 
(t.  Br.),  472;  HilUmy.  H.,  14  Eq.  468  ;  <7o/«v.  Bent,  3  Ha,  245;  in  ( 
V.  Foreman,  Id.  250,  n.,  a  solr-trustee  was  directed  to  have  the  cont 
a  sale  in  the  cause. 

Where  a  person  resident  in  Australia  was  appoint43d  trustee  "  w1 
shall  return  to  England,"  his  return  to  this  country  for  dx  months 
health,  was  sufficient  to  constitute  him  a  trustee :  Re  Arbih,  (1891)  1  CI 

Though  the  funds,  being  in  Court,  had  not  been  assign od  to  them,  IJ 
trustees  were  proper  parties  to  a  suit  to  execute  the  trusts:  Nehon  y.  .S^ 
1  D.  F.  &  J.  368. 

Part  of  the  property  being  lost,  the  Court  appointed  new  trustees  i 
whole,  directing  inqiuries  as  to  what  proceedings  G^ould  be  taken  vm 
part  lost :  Bennett  v.  Burgis,  5  Ha.  295. 

Payment  out  is  not  made  to  a  single  trustee,  unless  all  interesl 
present :  Re  Roberts,  7  Jur.  N.S.  818 ;  but  maybe  made  t«  three  out  o 
the  other  being  abroad:  Clark  v.  Fennick,  21  W.  E.  ^20. 

Trustees  accepting  trusts,  though  then  known  to  be  doubtful »  wc 
compelled  to  execute  them  before  the  doubt  was  removed :  Neaie  v.  J) 
D.  M.  &  G.  258. 

The  le^  estate  may  be  disclaimed  by  conduct  of  the  devisee :  Be  B\ 
B.  V.  Ashion,  40  Ch.  Div.  436. 

In  Coventry  v.  (7.,  1  Ke.  758,  trustees  retiring,  on  aooount  of  the  a 
of  the  tenant  for  life,  were  paid  their  costs  from  his  intereet :  but  tli 
not  allowed  costs  where  they  retire  without  cause ;  Howard  v.  Rhm 
581 ;  and  as  to  trustee's  right,  and  for  what  causes,  to  re  tire  at  the  e^ 
of  the  estate,  and  by  suit,  see  Greenwood  v.  Wakef^d^  1  Beav.  576 
shaw  V.  Higginson,  20  Beav.  485. 

Where  the  power  of  appointing  new  trustees  is  given  to  the  surviv 
«« continuing  "  trustees  or  trustee,  and  a  trustee  retires,  his  ooucum 
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HB^  neoeesary  in  the  appointment  of  a  new  trustee  in  Lis  place :  Re  Norris, 
Allen  V-  N.,  27  Ch.  D.  333 ;  Travis  v.  IHiugworth,  2  Dr.  &  Sm.  344 ;  Re  CaUes 
to  Parsons,  34  Ch.  D.  370;  but  see  Re  GUnny  and  Hartley,  25  Ch.  D.  611. 

In  Angdl  t.  Dawsou,  3  Y.  &  C.  318,  the  tenant  for  life  was  ordered  to  hand 
orer  the  title-deeds  to  the  trustees. 

PortioDists  are  not  indispensable  parties  to  the  proceedings:  Ellison  y. 
CocksoH,  2  OoL  52 ;  but  the  mortgagor  should  be  a  party,  on  appointing  a 
new  trustee  for  sale  in  a  mortgage  deed :  Re  Oreen,  lb.  91. 

Where  the  question  is  whether  or  not  the  Deft  ever  became  trustee, 
tlie  procedure  by  originating  summons  is  inapplicable,  and  an  action  was 
approved  of  by  the  Court:  Elworthy  v.  Htrvey,  37  W.  E.  164;  60  L.  T. 
N.&30. 

Upon  an  originating  summons  for  general  admon  and  appointment  of 
new  trusteee,  all  persons  interested  being  parties,  the  Court,  m  the  ezerdse 
of  its  general  jurisdiction,  ordered  the  appomtment :  Re  Allen,  Simes  t.  8,,  66 
L.  J.  Ch.  779. 

LOBD  CRANWOBTH's  ACT. 

By  the  23  &  24  Y.  c.  14o,  s.  27,  if  any  trustees  died,  retired,  or  would  not 
or  could  not  act,  the  nominee  under  the  trusts,  or  if  none,  or  none  who 
could  and  would  act,  the  surviving  or  continuing  trustees,  or  the  acting  exors 
or  admors  of  the  last,  or  last  retiring,  might  by  writing  appoint  new  trustees ; 
the  trust  property  was  to  be  transferred  to  the  trustees  then  being ;  and  the 
trustees,  when  so  appointed,  and  all  appointed  by  the  Court,  were  to  have 
the  same  powers  in  all  respects  as  if  originally  named  trustees ;  and  bv  sect. 
28,  the  power  was  exerciseable  where  the  trustees  died  in  the  testator  s  life- 
time; by  sect  29,  trustees'  receipts  were  to  be  discharffes. 

Before  this  Act  the  x)ower  to  appoint  successors  coulcl  not  be  vested  in  new 
trustees  appointed  by  the  Court :  Oglander  v.  0.,  2  D.  &  S.  381 ;  Holder  v. 
DarWn,  11  Beav.  694 ;  except  in  charity  cases :  A,  G,y,  Mayor  of  Coventry , 
4  March,  1712,  A.  338. 

Where  one  trustee  disclaimed  and  the  other  retired,  the  appointment  of  a 
angle  trustee  under  the  Act  was  supported :  W.  of  E,  Bank  v.  Murch, 
ifeAwier,  23Ch.  D.  138. 

COITVEYANCING  ACTS. 

By  the  Conv^undng  and  Law  of  Property  Act,  1881  (44  &  46  Y.  c.  41), 
sects.  11—30  of  Lord  Cranworth's  Act  are  rep^ed,  and,  by  sect.  31,  **  where 
a  trustee,  either  original  or  substituted,  and  whether  appointed  by  a  Court 
or  otherwise,  is  dead,  or  remains  out  of  the  United  Kingdom  for  more  than 
twelve  mouths,  or  desires  to  be  discharged  from  the  trusts  or  powers  reposed 
in  or  conferred  on  him,  or  refuses,  or  is  imfit  to  act  therein,  or  is  incapable  of 
acting  therein,  then  the  person  or  persons  nominated  for  that  purpose  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no  such  person,  or  no 
such  person  able  and  willing  to  act,  then  the  surviving  or  continuing  trustees 
or  trustee  for  the  time  being,  or  tiie  pers.  represves  of  the  last  surviving  or 
continuing  trustee,  may,  by  writing,  appoint  another  person  or  other  persons 
to  be  a  trustee  or  trustees.  The  number  of  trustees  may  be  increased  or 
reduced,  but  **  except  where  only  one  trustee  was  originally  appointed,  a 
trustee  shall  not  be  discharged  imder  the  section  from  his  trust,  unless  there 
'wifl.  be  at  least  two  trustees  to  perform  the  trust." 

On  an  appointment  of  a  new  trustee,  every  assurance  or  thing  requisite 
for  vesting  tne  property  jointly  in  the  trustees  is  to  be  executed  or  done ;  and 
o^ry  new  trustee  may,  in  all  respects,  act  as  if  he  had  been  originally 
appointed  a  trustee.  The  provisions  relative  to  a  trustee  who  is  dead  are  to 
mdude  the  case  of  a  person  nominated  trustee  in  a  will,  but  dying  before  the 
^Betator;  and  those  relative  to  a  continuing  trustee,  include  a  refusing  or 
i^ng  trustee,  if  willing  to  act  in  l^e  execution  of  the  provisions  of  the 
section. 
^ft  section  applies  only  if  and  so  far  as  a  contrary  intention  is  not 

^ixpressed  in  the  trust  instrument,  and  is  to  have  effect  subject  to  the  terma 

»nd  provisions  thereof. 
By  sect.  33,  every  trustee  appointed  by  the  Court  of  Chancery,  or  by  the 

Chancery  Diyiaion  of  the  High  Court,  or  by  any  other  Court  of  oompetwit  juris-. 
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diction,  is  to  hsye  the  same  powers,  and  may  in  all  respects  act  as  if  In 
been  originally  appointed  a  trustee  by  the  instrument,  if  any,  creatin] 
trust ;  and,  by  sect.  34,  where  a  deed  by  which  a  new  trustee  is  appc 
contains  a  declaration  by  the  appointor  that  any  estate  or  interest  ic 
land  or  chattel,  or  the  rignt  to  recoyer  and  reoeiye  any  debt,  or  otiier  thi 
action,  subject  to  the  trust,  shall  yest  in  the  persons  who  become  the  tn 
by  yirtue  of  the  deed,  such  declaration,  without  any  conyeyance  or  as 
ment,  operates  to  yest  such  estate,  interest  or  right  in  those  persons  as 
tenants.  But  the  section  does  not  extend  to  copyholds,  to  luid  in  mor 
to  the  trust,  or  shares,  &c.  only  transferable  in  books  of  a  oompan 
pursuant  to  Act  of  Parliament 

Where  a  private  Act  adopted  Lord  Cranworth*s  Act,  with  a  proyisiot 
new  trustees  should  be  appointed  with  the  approbation  of  the  Court,  ii 
held  Hiat  by  the  repeal  of  Lord  Cranworth*s  Act  the  proyision  was  gone 
could  not  1)0  superadded  to  the  geueral  power  conferred  by  the  Conveys: 
Act.  \m\'.  Re  Lloyd: B  Trustees,  57  L.  J.  Ch.  246. 

Under  sect.  31,  the  words  **  pers.  represye  of  the  last  surviying  or 
tinning  trustee  "  include  the  case  of  an  exor  of  a  sole  trustee :  Se  Si 
29  Ch.  D.  247. 

And  where  the  persons  having  the  power  to  appoint  are  not  "al 
willing,"  the  represves  of  the  last  siirviving  trustee  can  exercise  the  pc 
Be  Shephard,  W.  N.  (88)  234. 

A  fetter  imposed  on  the  power  conferred  by  the  settlement  was  not  reg 
as  the  expression  of  **a  contrary  intention"  within  the  section:  Ce 
Langdon,  28  Ch.  Div.  1. 

It  appears  to  be  doubtful  to  what  extent  the  section  applies  where  th< 
trustee,  or  all  the  trustees  of  the  will,  have  predeceased  the  test 
Re  Orde,  24  Ch.  Div.  271 ;  Re  Ambler,  59  L.  T.  N.S.  210;  Re  Light 
W.  N.  (85)  3. 

But  it  is  applicable  where  a  lunatic  tenant  for  life  is  one  of  the  trui 
and  is  the  person  nominated  by  the  settlement  to  appoint  new  true 
Re  Blake,  W.  N.  (87J  173. 

It  was  very  doubtml  whether  the  section  applied  to  trustees  appoints 
the  purposes  of  the  Settled  Land  Act,  1882  (as  to  which,  r.  in/,  Cmip.  XI 
but  now,  by  the  Settled  Land  Act,  1890  (53  &  54  V.  c,  70),  s.  17,  al 
powers  and  provisions  contained  in  the  Conveyancing  Act,  witi  referen 
the  appointment  of  trustees,  are  to  apply  to  and  include  trustees  fo 

Supposes  of  the  Settled  Land  Acts,  whetner  appointed  by  the  Court  or  i 
ie  settlement. 

Where  a  trustee  was  desirous  of  exercising  the  statutory  power,  the  ( 
declined  to  interfere :  Re  HigginhoUom,  W.  N.  (92)  121. 

The  represves  of  a  deceased  trustee  do  not,  by  declining  to  exerdsi 
statutory  power,  render  themselves  liable  to  the  costs  of  an  application  t 
Court  to  appoint  new  trustees :  Re  Sarah  KnigkPs  Will,  26  Ch.  Div.  82. 

Where  an  appointment  is  made  imder  the  Act  in  the  place  of  a  trustee 
has  been  out  of  the  United  Kingdom  for  more  than  twdlve  months,  the 
currence  of  such  trustee  in  the  appointment  is  not  necessary,  ludees 
willing  and  competent  to  concur,  and  the  onus  of  showing  that  he 
rests  on  those  who  dispute  the  appointment :  Re  Coates  to  Parsons,  3^ 
D.  370. 

The  power  of  increasing  the  number  of  trustees  is  confined  to  cases  ii 
an  appointment  is  being  made  to  supply  a  vacancy :  Re  Oregson,  34  Ch.  D. 

A  person  nominated  by  the  trust  instrument  to  appoint  new  trustees 
the  power  of  filling  up  any  vacancy  occurring  under  the  provisions  o 
Act,  though  caused  Dy  an  event  {e,g,,  absence  from  the  Umted  Kingdoi 
more  than  twelve  months)  which  would  not  before  the  Act  have  be^  w 
the  power :  Re  Walker  and  Hughes,  24  Ch.  D.  698. 

Where  the  power  of  appointing  is  vested  in  a  lunatic,  the  better  a 
is  to  apply  to  the  Court  under  the  Lunacy  Act,  1890,  s.  128 :  Re  B 
W.  N.  (87)  173. 

A  power  of  appointing  new  trustees,  extending  only  to  yacancies  as 
the  original  trustees,  or  trustees  appointed  under  the  power,  came  to  ai 
when  new  trustees  were  appointea  by  the  Court,  and  a  restriction  imj 
by  such  power  did  not  extend  to  the  general  power  ezeroiseable  u 
sect.  31 :  Cecil  v.  Langdon,  28  Ch.  Div.  1. 

When  the  power  of  appointing  new  trustees,  giyen  by  sect.  31  of  the  < 
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vejszicmg  Act,  1881,  can  be  exendsed,  appHcation  should  not  be  made  to  the 
Oomt :  Be  John  Gibbon's  Trusts,  30  W.  E.  287. 

By  the  CoiiTejancing  Act,  1882  (45  &  46  V.  c.  39),  s.  5,  on  an  appoint- 
ment of  new  trosteee  under  any  trust,  a  separate  set  of  trustees  may  be 
qjpointed  for  any  part  of  the  trust  property  held  on  trusts  distinct  from  tnose 
relating  to  any  other  part  or  parts ;  or,  if  only  one  trustee  was  originaUy 
H^pomted,  then  one  separate  trustee  may  be  so  appointed  for  the  first- 
mentioned  part. 

Under  this  section  of  the  Act  of  1882,  an  appointment  has  been  made  of 
new  trustees  to  act  in  conjunction  with  a  sole  continuing  trustee  in  relation 
to  a  distinct  part  of  the  trust  property :  Be  Pat/ic,  28  (^.  D.  725 ;  and  the 
power  may  be  exercised,  although  the  distinct  trusts  of  different  parts  will, 
m  a  certain  event,  coalesce :  Be  Iletherin^ton,  34  Ch.  D.  21 1 ;  but  an  appoint-, 
ment  of  a  separate  set  of  trustees  could  only  be  made  when  an  appointment  of 
new  tmstees  of  the  whole  property  was  bemg  made,  as  the  section  does  not 
enable  trustees  of  the  whole  property  to  retire  from  the  trusts  as  to  part  on 
an  appointment  of  trustees  of  that  part :  Savile  y.  Couper,  36  Ch.  I).  520 ; 
Be  N^biti,  19  L.  B.  Ir.  509 ;  but  such  an  appointment  can  be  made  imdcr  the 
Trustee  Act:  Be  Moss's  Trtists,  37  Ch.  D.  513;  v,  in/,  p.  1080 ;  and  now,  by 
the  Conveyancing  Act,  1892  (55  &  56  V.  c.  13),  the  section  of  the  Act  of  1882 
is  extended  so  as  to  authorize  the  appointment  of  trustees  for  separate  parts 
of  property,  although  no  trustees  are  appointed  for  the  other  parts. 

INSTRUMENT  OF  APPOINTMENT. 

Where  the  trust  instrument  contemplated  a  single  trustee  being  appointed 
to  act,  the  refusal  of  a  sole  trustee  to  appoint  a  new  trustee  to  act  with 
him  was  held  justifiable :  Peacock  v.  Colling,  54  L.  J.  Ch.  742 ;  33  W.  E. 
528;  53  L.  T.  N.S.  620. 

By  the  22  &  23  Y.  c.  35,  s.  21,  personalty  may  be  assigned  to  the  assignor 
snd  other  persons  or  corporations. 

By  the  24  &  25  V.  c.  91,  s.  30,  of  several  deeds  required  on  appointing  new 
tnuieea,  one  only  is  to  pay  full  duty.  And  by  the  Stamp  Act,  1891  (54  &  65 
T.  c.  89),  s  62,  every  instrument,  and  every  order  of  any  Court  whereby 
Miy  properry  on  any  occasion,  except  sale  or  mortgage,  is  transferred  to 
or  vested  in  any  person,  is  chargeable  as  a  conveyance  or  transfer,  but  if 
made  for  effectuating  the  appointment  of  a  new  trustee  it  is  not  to  be  charged 
more  than  ten  shillings. 

An  order  vesting  mortgaged  land  bears  an  ad  valorem  stamp  of  6c/.  per 
JElOO,  not  exceeding  10«.  where  the  transfer  is  merely  on  the  appointment  of 
a  new  trustee.  If  other  lands  or  choses  in  action  are  vested  oy  the  same 
Older  in  the  new  trustees,  the  ordinary  deed  stamp  will  cover  the  mortgaged 
laodsalso. 

As  to  the  appointment  of  trustees  of  charities,  see  Chap.  XLII. 

REMOVAL  OF  TRUSTEE. 

The  jurisdiction  of  the  Court  to  remove  a  trustee  is  ancillary  to  its 
prindnal  duty  to  see  that  the  trusts  are  properly  executed,  and,  tnerefore, 
thougn  charges  of  misconduct  are  not  made  out,  or  greatly  exaggerated,  the 
Court  may  remove  him,  if  satisfied  that  his  continuance  as  trustee  would 
prevent  the  proper  execution  of  the  trusts :  Letttrstedt  v.  Broers,  9  App, 

A  trustee  empowered  to  become,  and  becoming  lessee  (his  co-trustee  not 
Acting],  was  removed,  as  his  duties  clashed,  but  he  was  allowed  costs : 
Paasingham  v.  Sherbom,  9  Beav.  424,  428 ;  but  an  exor  accepting  an  oflSce 
in  which  his  duty  seemed  to  clash  with  his  interest  was  not  sux)erseded : 
Bfotnton  v.  Carron  Co.,  18  Beav.  146. 

Power  to  appoint  in  case  of  incapacity  does  not  include  going  abroad : 
WUhington  v.  W,,  16  Sim.  104. 

Itwafag  abroad  does  not  in  general  deprive  a  trustee  of  his  office  or  power 
to  appoint,  but  cs.  q,  tr,  may  require  a  new  anointment,  and  shoidd  all  be 
consblted  thereon:  (/Beilly  v.  Alderson,  8  Ha.  101,  103—105;  and  see 
MctTihdU  V.  Sladden,  7  Ha.  428. 

lliere  dinBenmon  between  a  trustee  and  his  ca,  q,  tr.  is  not  ground  for  his 
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remoyal:  FtTsUr  v.  Davies,  10  W.  B.  180;  and  eee  A,  G.  v.  Claph 
D.  M.  &  G.  591. 

Cb.  g.  tr.  may  ask  for  the  remoYal  of  a  banknipt  trustee  :  Harris  v. 
Jur.  N.S.  955  ;  29  Beav.  107  ;  thous^li  after  discharge,  and  the  tmst  propc 
receiver's  hands :  Bainhrigqe  v.  Blair,  1  Beav.  495 ;  but  the  Ooort  '. 
discretion:  Be  BriH^^man,  6  Jur.  N.S.  1065;  1  Dr.  &  S.  164;  and 
between  solr  and  cHent  were,  after  consideration,  given  to  bankrupt 
Samuel  v.  Jone$,  V.-C.  W.,  30  Jan.  1843 ;  and  as  to  costs  of  bankrapl 
and  trustee  in  admon  suit,  till  removed,  see  Turner  y.  Mullintur,  9  ' 
252  ;  and  of  bankrupt  trustee,  v.  $up,  p.  $)92. 

Although  the  Court  has  no  jurisdiction  under  the  Trustee  Act,  18 
remove  an  exor,  it  has  jurisdiction  to  appoint  trustees  to  discharge  the  ( 
incident  to  his  oflBce:  Be  Moore,  Mr, Alpine  v.  M.,  21  Ch.  D.  778 ;  but  8 
Wi/Uy,  W.  N.  (90)  I,  where  Cotton,  L.  J.,  doubted  the  jurisdiction. 

Now,  by  the  Bankrupt  Acts,  a  new  trustee  in  place  of  a  bankrapl 
be  appointed  on  petition  under  the  Trustee  Act,  1850,  s.  32:  q,  v 
pp.  1078,  1079. 

FRIENDLY  SOCIETIES  AGfTS. 

38  ft  39  y.  c.  60,  repeals  previous  Acts  and  consolidates  the  law  of  fri 
societies. 

By  sect.  14  (6),  trustees  of  registered  societies  are  to  be  appoints 
meeting,  and  a  copy  of  the  resolution  sent  to  the  registrar. 

By  sect.  15  (6),  il  trustees  are  abroad,  bankrupt,  &c.,  lunatic,  dead,  < 
known  whether  dead  or  alive,  the  registrar  may  order  stock  to  be  1 
ferred. 

See  sects.  16,  17,  as  to  investment  of  funds ;  and  by  sect.  16  (10),  tr 
are  to  be  personally  liable  only  for  money  actually  received. 

Trustees  of  a  friendly  society,  who  were  restrained  from  dividing  a  c 
fund,  retired  from  the  trust,  and  appointed  other  trustees  who  divide 
fund  contrary  to  the  restraint.  Botii  old  and  new  trustees  were  conu 
for  contempt :  Avory  v.  Andrews,  30  W.  E.  564. 

In  Be  Oild  Fellows  of  Manchester,  M.  E.,  10  Mar.  1853,  B.  794,  whei 
trustee  was  out  of  the  jurisdiction,  and  another  refused  to  transfer 
28  days'  notice,  an  order  was  made  under  the  Trustee  Act,  1850,  vestii 
right  to  transfer  stock  in  their  co-trustee,  and  directing  him  to  trans 
the  existing  trustees :  and  so  in  i2e  Amicable  Soc,,  Y.-C.  W.,  25  Mar. 
A.  779,  the  trustee  being  abroad. 


Section  X. — Conveyance,  Vesting,  and  Transfek  of  1 
Property,  independently  of  the  Appointment  of  1 
tees— Trustee  Act,  1860,  ss.  3—16, 19—28,  31,  37,  4( 
52;  Trustee  Act,  1862,  ss.  1—7, 10, 11. 


The  forms  for  appointing  new  trustees  and  vesting  lands 
these  Acts,  where  the  person  in  whom  the  legal  estate  is  ves 
not  ascertained,  or  cannot  be  found,  have  been  framed  with  a  vi 
covering  every  possible  contingency,  and  were,  for  the  purpw 
the  4lh  edition,  with  the  exception  of  those  numbered  12,  16 — 1 
27,  and  41,  approved  by  very  high  authority  as  right  in  principle 

The  orders  which  the  Trustee  Acts  give  the  Court  power  to  i 
Iiave  been  classified  as  follows:— 

1 .  (a)  Orders  for  vesting  or  conveyance  of  interests  in  land,  ^ 
he  Court  is  not  called  upon  to  appoint  new  trustees.    Trustee 
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1850  (13  &  14  V.  0.  60),  bs.  8,  4,  8—20,  28;  Trustee  Act,  1852 
(15  &  16  V.  c.  55),  88.  1,  2;  Forms  1—23,  tn/  (^)  Orders  vesting 
stock  or  chosee  in  action  where  no  trustees  are  appointed.  Trustee 
Act,  1850,  88.  5,  6,  22—27,  31;  Act  of  1852,  ss.  3—7,  Forms  24 — 38, 
inf.  pp.  1032  et  seq. 

2.  Orders  made  for  the  purpose  of  working  out  any  judgment  for 
sale,  mortgage,  partition,  or  generally  for  the  conyeyance  of  lands,  or 
for  specific  performance  of  contracts,  by  declaring  persons  trustees  and 
Testing  their  interests  in  or  conveying  them  to  the  purchaser.  Trustee 
Act,  1850,  88.  29,  30;  1852,  s.  1.     Forms  1—22,  tnf  pp.  1057  et  seq. 

8.  Orders  appointing  new  trustees  of  "lands,"  ** stock,"  and  "choses 
in  action/'  and  making  vesting  orders  as  consequent  thereon,  under 
Trustee  Act,  1850,  ss.  32 — 86 ;  1852,  ss.  8 — 11,  tnf  pp.  1070  et  teq. 


1.  Infant  Trustee  or  Mortgagee — Vesting  Lands — 13  8f  14  V.  c.  60, 

8.7. 

Let  the  lands  [manors,  messuages,  tenements,  hereditaments  &c.] 
[See  $eet.  2,  Take  the  appropriate  words  from  the  toill,  or  other  instru- 
ment creating  the  trust']j  now  suhject  to  the  trusts  of  the  will  of  &c.  [ar 
of  the  indenture  dated  &c.],  and  whereof  A.  \_Infant  trustee  or  mort- 
gagee'] is  seised  [or  possessed]  upon  trust  [or  by  way  of  mortgage]  as 
in  the  petition  [or  summons]  mentioned,  vest  in  B.  [^or  B.  and  C,  i.e., 
such  person  or  persons  as  the  Court  shall  direct"],  for  the  estate  of  (now 
Tested  in)  the  said  A.  therein. 

As  to  the  use  of  the  words  **  seised  "  and  **  possessed,''  see  sect.  2 ;  as  to 
"vest,"  compare  sect.  34,  where  the  words  are,  '*  shall  vest."  The  Act 
Mems  to  sanction  the  use  of  *'do  vest,"  *' be  vested,"  or  **be  and  are 
hereby  vested";  but  "-vest,"  or  "do  vest,"  are  the  expressions  usually 
enmloyed. 

For  order  vesting  the  perpetual  advowson  and  right  of  patronage  of  and 
to  the  parish  church  of  Caterham  in  the  beneficiary,  for  the  estate  and  interest 
cf  the  mfant  heir  of  the  deceased  trustee  of  Uie  testator's  will,  see  Jte  Ltgrew, 
V.-C.  8.,  21  Jan.  1858,  B.  420. 

For  decree  declaring  infant  heir  a  trustee  for  Fits  within  the  Act,  and 
^rectii^  the  land  to  vest  in  the  Fits  and  their  heirs,  as  tenants  in  common, 
for  all  the  estate  and  interest  of  the  infant  therein,  see  StcUlard  v.  WUliams, 
V.-C.  W.,  18  Feb.  1854,  B.  484. 

Bee  notes  on  sect  7,  inf.  p.  1048. 


2.  Eehasing  Contingent  Right  of  Infant  Trustee  or  Mortgagee  in 
Lands — Sect.  8. 

loT  the  lands  &o.  [Form  1,  sup.]  be  wholly  released  from  the 
eontingent  right  therein,  to  which  A.  [^Infant  trustee  or  mortgagee]  is 
viitLtled  upon  trust  [or  by  way  of  mortgage],  as  in  the  petition  men- 
tioned. 
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3.  Disposing  of  the  Contingent  Bight  of  Infant  Trmtee  or  Mortgagee^ 

in  Lands — Sect.  8. 

Let  the  contingent  right  to  which  A.  (Infant  trustee  or  morfga^ei]u 
entitled  in  the  lands  &c.  [Form  1,  p.  1025]  upon  trust  [or  by  way  d 
mortgage],  as  in  the  petition  mentioned,  be^  aod  the  same  is  herebfi 
disposed  of  to  and  yeeted  in  B.  (or  B.  and  C,  i.*.,  *uch  person  orpenmii 
as  the  Court  shall  direct'\. 

The  words  of  sect.  8  are  "disposing  of;  but  the  words  **  vested  in," 
though  not  here  used  in  the  technical  &enr?o,  seem  desirable ;  and  com* 
pare  sect.  16  and  sect.  2,  **  Contingent  Bight,**  **  Convey,"  *' Conveyance,*' 
**  Assign,"  •*  Assignment."  i 

4.  Sole  Trustee  out  of  the  Jurisdiction^  or  not  found — Vesting  Lands 

—Sect.  9.  j 

Let  the  lands  &c.  [Form  1,  p.  1025]  whereof  A.  ITrusiee  who  is  outoj 
the  jurisdiction  of  the  Court,  or  cannot  he  found,  and  if  not  founds  add,)! 
now  living]  is  solely  seised  [or  possessed]  upon  tnistj  as  in  the  petition 
mentioned,  vest  in  B.  [or  B.  and  C,  t.  f .,  such  person  or  ptrsom  as  ths 
Court  shall  direct^  for  the  estate  of  the  eaid  A.  therein  l_If  he  mnnoi  h9 
found  addf  or  (if  he  be  dead)  for  the  estate  therein  which  would  now  be 
vested  in  the  said  A.  if  now  living]. 

For  an  order  vesting  land  of  which  a  person  has,  by  the  Judge  of  the  Iaq- 
caster  Palatine  Court,  been  declared  a  trustee,  see  Ee  Meadowcrojt,  V.-C.  B,g 
21  Nov.  1885,  B.  1494. 


5.  Joint  Trustee  out  of  the  Jurisdiction,  or  not  found — Vesting  Laiidi 

—Sect.  10. 

Let  the  lands  &c.  [Form  1,  p.  1025]  whereof  A.  and  B.  are  seised  [or 
possessed]  jointly  with  C.  [Trustee  who  is  out  of  the  jurtsdielion  or  can- 
not be  found,  and  if  not  found  add,  if  now  living]  upon  trust,  as  in  tlie 
petition  mentioned,  vest  in  the  said  A.  and  B.  [^A ml  if  so ^  and  in  D.  of 
&c.,  i.e.,  in  the  person  or  persons  jointly  seised  or  possessed^  or  in  Aim,  w 
them,  together  with  any  other  person  or  persons  the  Court  shall  dind] 
for  the  estate  therein  of  the  said  A.,  B.,  and  C,  [If  not  found  add,  11 
now  living].  , 

See  Be  M.  of  Bute,  Joh.  15,  et  inf.  p.  1049.  ^ 

6.  Sole  Trustee  out  of  the  Jurisdiction^  or  not  found — Releasing  Coni* 

tingent  Right  in  Lands— Sect.  II. 

lisn  the  lands  &c.  [Form  1,  p.  1025]  bo  wholly  releaaed  from  the 
contingent  right  therein  to  which  A.  [Trustee  who  is  out  of  the  Junsdic' 
tion,  or  cannot  be  found,  and  if  not  found  add,  if  now  living]  is  sdety 
entitled  npon  trust,  as  in  the  petition  mentioned  [If  he  cannot  he  found 
add,  or  (if  the  said  A.  be  dead)  from  the  continij^ent  right  therein  to 
which  he  would  now  be  solely  entitled  if  now  living].  * 
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7.  8ok  Ihistee  out  of  the  Jurisdiction^  or  not  found — Disposing  of 

Contingent  Sight  in  Lands — Sect.  11. 

Let  the  ocmtiiigeEiit  right  to  which  A.  [^Trustee  who  is  out  of  the  juris- 
HetioHy  or  cannot  he  found,  and  if  not  found  add,  if  now  liring]  is  soIqIj 
entitled  in  the  lands  &c.  [Form  1,  p.  1025]  upon  trust,  as  in  tha  petition 
mentioned,  be,  and  the  same  is  hereby,  disposed  of  to  and  Tested  in  B. 
[or  B.  and  0.,  i.^.,  in  such  person  or  persons  as  the  Court  shall  direct, 
and  if  A.  cannot  be  found  add,  or  (if  he  be  dead)  to  which  he  would 
now  be  solely  entitled  if  now  living]. 

See  note  to  Form  3,  sup.  p.  1026. 

8.  Joint  Trustee  out  of  the  Jurisdiction,  or  not  found — Disposing  of 

Contingent  Right  in  Lands — Sect.  12. 

Let  the  contingent  right  to  which  A.  [  Trustee  who  is  out  of  thejuris* 
diction,  or  cannot  be  found,  and  if  not  found  add,  if  now  living]  is  en- 
titled jointly  with  C.  and  D.  in  the  petition  named,  in  the  lands  &c. 
[Form  1,  p.  1025],  as  in  the  petition  mentioned,  be,  and  the  same  is 
hereby,  disposed  of  to  and  vested  in  the  said  C.  and  D.  [^And  if  so,  to- 
gether with  E.  in  the  petition  named,  t. «.,  in  the  person  or  persons  so 
jointly  entitled,  or  in  him  or  them  together  with  any  other  person  or 
persons']. 

See  note  to  Form  3,  p.  1026;  and  Be  M.  of  Bute,  Joh.  15,  et  inf.  p.  1049. 

9.  Vesting  Lands,  where  uncertain  which  of  several  Trustees  sur^ 

vived — Sect.  13. 

Let  the  lands  &c.  [Form  1,  p.  1025],  whereof  A.  and  B.,  both  de- 
ceased [Trustees  as  to  whom  it  is  uncertain  which  of  them  was  the  sur- 
vtW],  were  jointly  seised  [or  possessed]  upon  trust,  as  in  the  petition 
mentioned,  vest  in  C.  or  in  C.  and  D.  [i,e.,  in  such  person  or  persons  as 
the  Court  shall  direct"],  for  the  estate  therein  which  would  now  be  vested 
in  the  survivor  of  them  the  said  A.  and  B.  if  such  survivor  were  now 
living. 

10.  Vesting  Lands  where  uncertain  whether  the  last-known  Trustee  be 

limng  or  dead — Sect.  14. 

Lbt  the  lands  &c.  [Form  1,  p.  1025],  whereof  A.  [Trustee  last  known 
to  hnee  been  seised  or  possessed,  but  as  to  whom  it  is  not  known  whether  he 
k  liviny  or  dead]  is,  if  living,  seised  [or  possessed]  upon  trust,  as  in 
the  petition  mentioned,  vest  in  B.  [or  in  B.  and  C,  t.^.,  in  such  person 
or  persons  as  the  Court  shall  direct],  for  the  estate  of  the  said  A.  therein 
or  (if  the  said  A.  be  dead)  for  the  estate  therein  which  would  now  be 
vested  in  him  if  now  living. 
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11.   Vesting  Lands  tchere  Trustee  has  died  Intestate  irit/tout  an  MeA 
or  ichere  his  Heir  or  Devisee  is  not  knotrn — Sixi,  15, 

Let  the  lands  &c.  [Form  1 ,  p.  1 025],  whereof  A.  [  Trustee  who  km  di§ 
intestate  as  to  such  lands  without  an  heir,  or  tcho  has  died  and  it  ti  m 
hnoum  who  is  his  heir  or  derisee"]  was  seised  upon  trust,  as  in  the  peti 
tion  mentioned,  vest  in  B.  [or  in  B.  and  0.  &e.,  i.e.^  in  such  person  o 
persons  as  the  Court  shall  direct~\j  lor  the  estate  therein  which  woul« 
now  he  Tested  in  the  said  A.  if  now  living. 

As  to  Testing  land  where  a  trostee  has  died  intestate  without  an  heir  sub 
sequently  to  the  ConTeyancing  Act,  1861,  b.  ^,  v.  sup.  p.  1022. 


12.   Vesting  Estate  of  Perswh  presumed  to  have  died  after  Order  for 

Sale.  , 

Upon  the  application  of  W.,  the  person  by  the  Chief  Clerk's  w^rtifi 
cate  dated  &c.,  certified  to  he  the  purchaser  at  the  sum  of  t^  of  tbi 
freehold  hereditaments  at  &c.,  heiog  part  of  the  estates  sold  pursuan 
to  the  order  dated  &c.,  and  upon  hearing  counsel  for  the  appLicaal 
and  for  the  Pit  and  for  the  Deft,  and  for  the  following  persons  attend 
ing  the  proceedings  for  whom  appearances  have  been  entered,  that  i 
to  say,  K.  &c. ;  And  upon  reading  &c.  ■  And  it  appearing  hj  the  affidaTi 
of  A.  that  there  is  reason  to  helicTe  that  G.,  who  attended  the  proceed 
ings  and  appeared  upon  the  applicatioa  for  the  said  order  for  sale^  an* 
is  named  in  the  Chief  Clerk's  said  certificate,  has  died  eince  the  sai< 
order  for  sale,  hut  no  sufficient  OTidenee  has  been  prodaeed  of  mcl 
death  or  to  show  whether  the  said  G,  died  testate  or  intestate:  Ant 
-the  Judge  being  of  opinion  that  the  Pit  and  the  Deft^  and  the  follow 
ing  persons  attending,  Tiz.,  K.  &c.,  and  the  said  G.  if  he  be  still  living 
or  his  heirs,  or  co-heiresses,  doTisee  or  devisees,  if  he  be  dead,  are  t( 
be  deemed  to  be  seised  of  the  said  freehold  hereditaments  upon  a  ma' 
within  the  meaning  of  the  Trustee  Act,  1850,  and  the  Act  of  15  k  U 
V.c.  55,  intituled,  **An  Act  to  extend  the  provisions  of  the  Trustee  Ad 
1850,"  or  one  of  them,  and  that  it  is  expedient  for  the  parpoee  *'\ 
carrying  such  sale  into  effect  that  an  order  vesting  the  said  freehoL; 
hereditaments  in  the  purchaser  should  be  made;  Let  the  said  freehold 
hereditaments  Test  in  the  said  W.  for  the  estate  of  th©  Pit  aud  the 
Deft,  and  of  the  said  K.  &&,  and  of  the  said  G.  if  he  bo  living,  or  hif 
heirs  or  co-heiresses,  devisee  or  devisees,  if  he  be  dead, —  GaliceifJ 
Carleton,  North,  J.,  at  Chambers,  4  Feb,  1892,  A,  131. 

This  order  was  made  after  the  publication ^  by  order  of  the  Court,  o\ 
adTertisements  for  G. 

\ 
13.  Releasing  or  discharging  Contingent  Eight  of  unborn  Persons  im 

Lands— Sect.  16. 

Lbt  the  lands  &c.  [Form  1,  p.  1025]  be  wholly  released  and  dif- 
charged  from  the  contingent  right  to  which  the  same  are  subject  oj 
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any  unboni  child  or  children  [or  issue]  of  &c.,  who,  upon  coming  into 
existence,  would  in  respect  thereof  become  seised  [or  possessed]  of  such 
lands  &c.  upon  trust  bjs  in  the  petition  mentioned. 


14.  Vesting  for  the  Estates  ofunhom  Persons  in  Lands — 
Sect.  16. 

Lbt  the  lands  &c.  [Form  1,  p.  1025]  vest  in  A.  [or  in  A.  and  B., 
t.tf.,  t'fi  any  person  or  persons  the  Court  shall  direct'],  for  the  estate  or 
estates  therein  of  which  any  unborn  child  or  children  [or  issue]  of  A. 
would,  upon  coming  into  existence,  be  seised  [or  possessed]  upon  trust 
as  in  the  petition  mentioned.    See  note,  Perm  3,  p.  1026. 


16.  Vesting  Lands  whereof  Mortgagee  has  died  seised  before 
1st  Jan.,  IH90— Sect,  19. 

Let  the  lands  &c.  [Form  1,  p.  1025]  comprised  in  the  indenture  dated 
^.,  and  thereby  conveyed  by  way  of  mortgage,  as  in  the  petition  men- 
tioned, to  A.  deceased  [The  mortgagee  whose  heir  or  devisee  is  out  of  the 
jwrisdictum  of  the  Court y  or  cannot  he  found;  or  whose  heir  or  devisee, 
upon  demand  by  the  person  entitled  to  require  a  conveyance  of  such  lands, 
or  by  a  duly-authorized  agent  of  the  person  entitled  to  require  a  convey^ 
ttnee  of  such  lands,  has  stated  in  writing  that  he  will  not  convey,  or  has 
not  conveyed,  the  same,  for  the  space  of  twenty-eight  days  after  a  proper 
deed  for  conveying  such  lands  has  been  tendered  to  him  by  the  person 
entitled  to  require  a  conveyance  thereof,  or  by  such  agent;  or  as  to  whose 
devisees  it  is  uncertain  which  was  the  survivor;  or  as  to  whose  surviving 
devisee,  or  heir,  it  is  uncertain  whether  he  be  living  or  dead;  or,  who  has 
died  intestate  as  to  such  lands  without  an  heir,  or  has  died  and  it  is  not 
known  who  is  his  heir  or  devisee],  vest  in  E.  [or  in  £.  and  F.  &c.,  i,e.,  in 
such  person  or  persons  as  the  Court  shall  direct]  for  the  estate  therein 
which  would  now  be  Tested  in  the  said  A.  [or  C,  or  C.  and  D.,  the  last 
person  or  persons  known  to  have  been  seised,  describing  him  or  them  as 
the  heir,  devisee,  or  devisees,  legal  pers.  represve  or  represves  Sfc,  as  the 
ease  may  be]  if  now  living,  [or  if  the  person  or  persons  now  seised  are 
ascertained,  for  the  estate  of  &c.,  t.  e.,  such  person  or  persons,  naming 
him  or  them,  therein]. 

By  sect.  19,  it  is  to  be  shown  that  the  money  due  in  respect  of  the  mort- 
Kage  has  been  paid  to  the  person  entitled  thereto,  or  that  the  order  is  made 
oyluB  consent,  and  that  the  mortgagee  has  not  entered  into  possession ;  but 
see  notes  on  this  section,  inf.  p.  1049 ;  and  the  Vend,  and  P.  Act,  1874,  s.  4, 
«<tn/.  p.  1044. 

Where  the  mortgagee  has  died  since  3l8t  December,  1881,  freehold  lands 
on  mortgage  will  devolve,  under  sect.  30  of  the  Conveyancing  Act,  1882 
(v.  inf.  p.  1044),  on  his  legal  pers.  represve  or  represves  as  if  such  lands  were 
cliattels ;  but  copyholds,  vested  in  any  tenant  on  the  court  rolls,  are,  by 
»ect  45  of  the  Copyhold  Act,  1887  (50  &  51  V.  c.  73),  excepted  from  the 
cperation  of  sect.  30  of  the  Act  of  1881. 
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16.   Vesting^'Itepresentalwn  taken  out  after  date  of  Ordet'  ftj>poinl 
Trustees — Conveyancing  Aci^  *\  30. 

Upon  motion  &c.,  by  counsel  for  A.  B.  and  CD.,  tlie  trustees  of 
will  of  E.  P.,  appointed  by  an  order  dated  ilo, :  Let,  notwithetand 
the  said  order,  the  lands  now  subject  to  the  trusts  of  the  said  will  % 
in  the  said  A.  B.  and  0.  D.,  as  such  new  trustees  as  aforesaid,  for 
estate  therein  now  Tested  in  G.  H.  as  legal  p^rs.  represve  of  M.  i 
And  Let,  notwithstanding  the  said  order,  the  laeda  comprised  in 
mortgage  in  the  petition  on  which  the  said  order  wa.s  mode  meotion 
being  a  mortgage  from  &c.  to  &c.,  dated  &c.,  Test  in  the  said  A.  B.  i 
0.  D.  as  sudi  new  trustees  as  aforesaid  for  the  estate  therein  r 
Tested  in  the  said  G.  H.  as  legal  pers.  represve  of  M.  N,,  but  siibjec 
any  equity  of  redemption  subsisting  therein  under  the  said  mortga 
—Re  Pilling,  Pearson,  J.,  9  April,  1884,  B.  468 ;  S.  C,  26  Ch.  B.  4i 

17.   Vesting  in  Trustee  hy  tcay  of  Mortgage. 

Upon  the  petition  of  CD;  Tax  costs  of  Pctr  and  respondentB 
between  solr  and  client;  Declare  that  A.  B.  is  a  trustee  of  the  hen 
taments  and  premises  comprised  in  the  indenture  dated  &e.,  for 
Petr  within  the  meaning  of  the  Trustee  Act,  18oO,  eabjeet  to  the  r^ 
of  the  said  A.  B.,  his  heirs,  exors,  or  admors,  to  redeem  such  hi 
ditaments  and  premises  upon  payment  to  the  Feb-  of  £ — -^  toget 
with  interest  &c.,  and  of  the  said  costs;  Let  the  said  lieredi taments  \ 
premises  comprised  in  the  said  indenture  dated  ka.^  vest  m  the  Petr 
way  of  mortgage  for  all  the  estate  of  the  said  A.  B.  therein  subjeci 
the  right  of  the  said  A.  B.,  his  heirs,  exors,  or  admors,  to  redeem  si 
hereditaments  and  premises  upon  payment  to  the  Petr  of  the  said  i 
interest  and  costs. — Re  Jones^  Mortgage^  North,  J.,  12th  Not.  Ife 
A.  1616;  S,  C,  69  L.  T.  N.8.  869.  ( 


18.   Vesting  in  Executors  of  Mortgagee  Legal  Estate  in  CopyM 
outstanding  in  Infant  Heir—bO  Sf  51  V*  c.  73,  s.  45.        ' 

Upon  the  petition  of  A.,  B.,  and  C,  an  infant  &c-,  And  it  appear 
that  the  Petrs  A.  and  B.,  as  executors  of  the  will  of  G.  H,  {im 
admitted  on  the  court  rolls),  are  beneficially  interested  in  the  men 
secured  by  the  mortgages,  dated  &c.,  and  that  the  Petr  C.  is  an  inh 
and,  as  the  heir-at-law  of  the  said  G.  H.,  is,  under  and  bj  virtue  of 
mortgages  hereinafter  mentioned,  seised  of  the  lands  comprised  ihei 
by  way  of  mortgage.  Let  the  copyhold  lands  and  hereditaments  eompri 
in  the  said  several  mortgages  by  conditional  surrenders  dated  &c.,  veel 
the  Petrs  A.  and  B.  for  all  the  estate  of  the  infiint  Petr  C.  thereio 
Re  Franklyn,  StirHng,  J.,  17  Nov.  1888,  A.  1620;  S.  a,  W.  N.  (88)  i 

The  testatrix  in  this  case  died  on  the  28th  of  October,  1887,  leaving  fl  ^ 
devising  all  her  propertv,  but  not  devising  estates  vested  in  her  as  mortga^ 
There  was  no  custom  of  descent  in  the  manor. 


SECT.  X.]  Vesting  of  Trust  Property^  Sfc.  1031 

19.  Persons  appointed  to  conpey  or  assign  LandSj  or  release  or  dispose 
of  Contingent  Rights  therein — Sect,  20. 

This  Court  doth  appoint  A.,  of  &o.,  to  convey  {_or  assign]  the  lands 
&c  [Fonn  1,  p.  1025],  whereof  &c.,  for  the  estate  &c.  [Forms  I,  4,  5, 
9 — 11,  14,  sup.^  [or  to  release  or  dispose  of  the  contingent  right  of  &c., 
Fonns  2,  3,  6,  7,  8,  13^  14,  ««/>.];  And  Let  the  said  A.  convey  [or 
assign,  or  release,  or  dispose  of]  the  same  accordingly.  And  see  Fonns 
in  Section  Xl.,  inf.  pp.  1057  et  seq,,  and  note,  p.  1050. 

For  order  appointing  a  person  to  convey  lands  in  mortgage  for  the  estate 
and  interest  of  the  infant  heir  of  the  deceased  mortgagee  to  the  mortgagor, 
and  that  on  payment  of  the  mortgage  debt  and  interest  he  convey  accord- 
ingly, see  Re  Grainger,  V.-C.  W.,  6  Feb.  1858,  A.  226. 

For  order  for  adult  co-heiress  of  surviving  trustee  to  convey  infant  co- 
lieiresses'  estate  and  interest  in  freeholdt),  with  her  own,  to  new  trustees 
appointed  under  power,  see  Eocp.  Evans,  V.-C.  K.,  19  March,  1852,  A.  6(l7. 

For  order  appointing  a  person  to  convey,  in  the  place  of  a  trustee  of 
unsound  mind,  for  all  the  estate  and  interest  of  ihe  lunatic,  see  Be  Evans, 
L.  JJ..  24  Nov.  1853. 

20.   Vestifig  Copyhold  or  Customary  Lands — Sect.  28. 

Ain>  A.,  in  the  petition  named,  the  lord  of  the  manor  of  &c.,  whereof 
the  lands  &c.  [Form  1,  p.  1025]  hereinafter  mentioned  [ar  such  parts  of 
the  lands  &c.,  hereinafter  mentioned  as  are  of  copyhold  or  customary 
tenure]  are  holden,  having  in  writing  consented  [or  by  his  counsel  con- 
senting] to  this  order  [If  so,  appoint  new  trustee,  Form  1,  inf.  p.  1070], 
Let  the  said  copyhold  [or  customary]  hereditaments  vest  in  the 
said  B.  {new  trustee)  for  all  the  estate  therein  which  would  now  be 
vested  in  the  said  C.  and  D.  {disclaiming  trustees)  if  they  had  accepted 
the  trusts  of  the  said  will. — ^And  see  Rowley  v.  Adams,  inf.  p.  1065,  and 
note  to  sect.  28,  inf.  p.  1052. 

For  orders  vesting  copyholds,  see  Be  Sanders,  V.-O.  "W.,  3  Aug.  1853, 
B.  1274;  Enn.  Oarter,'Y.-C.  W.,  22  July,  1853,  A.  1552;  Be  Hey,  9  Ha.  221 ; 
ifeA)yce,  41).  J.  &S.  210. 

For  order  appointing  new  trustees,  one  of  the  trustees  named  in  the  will 
having  died  without  having  acted,  and  the  other  two  having  disclaimed, 
and  that  copyholds  vest,  without  consent  of  the  lord,  for  the  estate  which 
would  have  vested  in  the  trustees  named  in  the  will  had  they  accepted  the 
tmsts,  BeeBeHur^,  V.-C.  W.,  20  Dec.  1855,  A.  403;  and  see  Be  Flitcroft,  1 
Jnr.  K.8.  418;  Paterson  v.  P.,  2  Eq.  31.  And  see  the  order  as  varied  on 
appeal,  8.  (7.,  mb  nam.  Bristow  v.  Booth,  L.  E.  5  0.  P.  80. 

21.  Vesting  Copyholds  Covenanted  to  be  surrendered  to  Uses  of  Settle^ 
ment — Death  of  Covenantor. 

XJpoir  the  petition  of  A.  B.,  an  infant,  and  G.  &c.,  Let  the  copyhold 
liereditaments  comprised  in  and  covenanted  to  be  surrendered  by  the 
above-mentioned  indenture  of  settlement,  dated  &c.,  vest,  without  any 
Borrender  or  admittance,  in  the  Petr  G.  upon  the  trusts  of  the  said 
indenture  for  all  the  estate  of  the  Petr  A.  B.,  as  customary  heir  of 
Q.  H.  as  aforesaid.— iStf  Bradley's  Settlement^  Ohitty,  J.,  28  Nov.  1885, 
A  1670 ;  S.  a,  54  L.  T.  N.S.  43. 
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22.    Vesting  Copyholds  for  Esftffe  of  the  Cmfomart/  Heir  of  the  j 
of  Trust  Estates^  the  Betmes  iu  Tnint  of  such  Devisee 
disclaimed. 

Apfodvt  F.  H.  sole  trustee  of  the  will  of  C.  H.  {the  original  U 
in  substitution  for  W.  deceased,  who  as  devisee  of  trust  estate! 
who  survived  8.,  his  co-trustee  ynder  the  wiO  of  the  Baid  C\  H  ,  I 
sole  trustee  under  the  said  will  of  C.  H. ;  And  Let  the  copyhold 
subject  to  the  trusts  of  the  said  will  of  the  ^aid  0.  H.  vest  in  th 
F.  H.  for  the  estate  which,  by  reason  of  the  disclaimer  of  the  d« 
in  trust  of  the  said  W.,  has  become  vested  in  his  custotDary  heL 
Hudson,  V.-C.  H.,  20  Dec.  187G,  A.  2168,  penned  by  the  V.-C- 

The  right  of  the  lord  of  the  manor  to  ooe  or  more  fines  in  cases  of  ^ 
copyholcU  under  the  Trustee  Act«  has  been  held  to  depend  on  the 
selected  by  the  Court  to  be  vested  in  the  now  trustee,  so  that  an  order  y 
the  lands  for  all  the  estate  and  interest  of  a  deceased  trustee,  voul 
entitle  the  lord  to  one  tine  as  upon  a  conroyance  by  the  deceased  tnu 
his  lifetime :  see  BrisUnv  v.  Booth,  I..  R.  o  C,  P.  80/  In  order  that  the 
of  the  lord  may  not  be  preiudiced  in  hix^  absence,  the  proper  form  oj 
will  be,  as  above,  to  vest  the  cop}  holds  in  the  new  trustee  for  the  es 
the  customary  heir  or  other  person  entitled  to  claim  admission  at  the  ( 
the  order. 

If  the  sole  surviving  trustee  died  after  the  31st  December,  188 
above  form  will  require  modi£icati<»n ;  und  if  he  was  not  tenant  on  the 
rolls  (Copyhold  Act,  1887,  s.  45,  v.  stqK  utite  to  Form  No.  15)»  the  for 
be  inapplicahle,  as  sect.  30  of  the  ConTeyancing  Act»  1S81,  will  then 


23.  Vesting  Lands,  or  Confittgmt  Bight  in  Lamhy  uhere  T 
refuses  or  neglects  to  connp  or  amgn  for  Twefity-cigM 
after  Demand.^15  Sf  16  F.  c.  6^,  s.  2.  ' 

Let  the  lands  &c.  [Form  1,  p.  1026],  whereof  [or  wherein]  A. 
trustee,  who  has  wilfully  refused  or  neyhcted  to  eofiretf  or  assign  tk 
lands  Sec,  or  to  release  the  cnntitujent  right  io  tikich  he  is  eu titled 
said  lands  for  the  space  of  twefdy-eighi  days  afttr  a  demand  hai 
made  upon  him  hy  the  person,  or  a  duly-anthorized  agent  of  the p 
entitled  to  require  a  conveyance  or  assignment  fkereof^  is  solely  [or  ]< 
with  B.  and  C]  seised  [or  poseeesed,  or  entitled  to  a  contingent  ri 
upon  trust  as  in  the  petition  m^  ntioned,  vest  in  D.  [or  in  the  sa 
and  C,  alone,  or  together  with  D.]^  for  the  estate  of  the  said  I 
released  from  the  contingent  light  to  which  the  said  A.  is  so  ent 
therein. 

See  note,  inf.  p.  1061.  « 


24.  'Where  Bank  Officer  is  appointed  io  transfer  Stock — Sect, ! 

Becitals  as  in  orders  vesting  the  right  to  transfer  stock — {f 
26,  26,  28,  31,  32,  34—38,  inf] ;  And  Let  the  Secretary  or  Deputy  S 
tary,  or  Accountant-General  for  the  time  being  of  the  Gwvernoi 
Co.  of  the  Bank  of  England,  transfer  the  said  (New  Consols)  int 


Ve,m,offru.tPr<^P'^rly,^'C. 
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^  into  Court.  ^„t  officer  *<>  *"^'      ,o  „bey  it.  awl 

„  under  «»'?«ff^  of  a  t«?tetors  w.J^^J^<^^         I  aUo^oo 
i6l,  A-  lO^-*- 

'.  f.  55,  M.  3.  6.  ^  that  under  the 

For  ottkr  vesting  *f  tmrv.^^m«  Tailw.y>»«k>'^^|> -^^^^  that 

tLrd  tr^iatee  who  bad  b^ea  uyi  ,%,^naed  hx  t^e  deed,  tbo 

irecti.»iinudGT«e^^*"2***^'    "^^8  was  omitted.  i«  ^ 
uid  •oo  torn  oi  order,  50  L..  J.  ^ 
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26.  The  Like — Sfock  in  the  Names  of  lico  Trustees  and  a  Cest 
Trust  {a  JFofnan  since  married) — Sect.  22. 

Afteb  reciting  that  the  Petr  C.  ifl  a  trustee  jointly  with  L.  of 
standing  in  their  names  and  in  the  name  of  the  Fetr  J,,  now  th 
of  the  Petr  E.,  and  that  the  said  L.  is  out  of  die  jurisdiction ;  an 
the  Petrs  J.,  E.^  and  E.  are  entitled  to  the  said  Anus,  as  trustees 
settlement  made  on  the  marriage  of  the  Petrs  J,  and  E. — Ia 
right  to  transfer  the  said  £ —  New  Consols  vest  in  the  said  C.  ai 
said  J.  and  E. ;  And  Let  them  transfer  the  same  iato  the  names 
said  J.,  E.,  and  £^  upon  the  trusts  of  the  said  indenture  of  setti 
&c.—lie  LonsdaU,  V.-C.  8.,  12  Dec.  1853,  B.  226, 

For  decree  declaring  the  trust  in  the  settlement  in  fayour  of  Plt'i  el 
void,  as  too  remote,  and  Pit,  in  the  events  which  ki*!  hajipened,  ohsi 
entitled  to  the  stock  comprised  in  the  trust ;  and»  om?  of  the  trustees 
abroad,  vesting  the  ri^t  to  transfer  it  in  the  co- trustee,  and  directiE 
to  transfer  it  to  the  Pit,  see  Simpson  v.  Spraggett,  V.-C.  W,,  2  Mav. 
B.  1164. 

For  order  vesting  the  right  to  transfer  stock  standing  in  the  names  * 
trustees,  one  of  whom  was  out  of  the  jurisdiction,  in  the  other  alou 
directing  him  to  raise  thereout  a  simi  paid  for  legacy  duty,  and  to  tr 
the  residue  into  Court,  without  prejudice  to  any  question,  see  Tolkrm 
T.,  V.-C.  W.,  16  Feb.  1861,  B.  277. 


27.  Vesting  Order — Secunties — Executors  having  proved  the 
in  Scotland  refusing  to  prove  here — One  remient  in  ^cotian 
other  resident  in  England,  but  refusing  to  tramfer — SedH.  2 

Upon  the  petition  of  W.  S.  and  F.  M.  &c.,  Ajid  it  appeariog  t 
satisfaction  of  the  Court  that  the  Debenture  No.  928  uf  the  Xi 
ment  Co.,  Limited,  for  £ —  is  standing  in  the  name  of  X.  as  sui 
in  a  joint  account  w^ith  B.,  deceased,  and  that  £ —  stock  of  tl 
Eailwaj  Co.  is  standing  in  the  names  of  the  said  B.  and  X.  as 
of  H.  in  the  books  of  the  respective  cos.,  and  that  E.  and  G,,  the  p« 
entitled  to  take  out  representation  in  England  to  the  estate  of  th^ 
X.,  have  refused  to  take  out  such  representation,  and  that  the  si 
is  resident  in  Scotland  out  of  the  jurisdiction  of  this  Courts  and 
the  said  G.  has  refused  to  transfer  the  said  debentiire  stock,  aceo 
to  the  direction  of  the  persons  entitled  thereto  for  the  space  of  tii 
eight  days  next  after  a  request  in  writing  for  that  purpose  hoA 
made  to  him  by  the  Petrs,  and  that  the  Petrs  have  been  appc 
trustees  of  the  will  of  the  said  H.,  Let  the  right  to  call  for  a  trs 
of  and  to  transfer  the  — ,  secured  by  the  said  debenture  No.  I 
the  Investment  Co.,  Limited,  standing  in  the  name  of  X.  as  siir^ 
in  a  joint  account  with  B.  in  the  books  of  the  said  co.,  and  £ — 
of  the  &c.  Eailway  Co.,  standing  in  the  names  of  the  said  B.  an 
as  executors  of  H.,  in  the  books  of  the  said  co.,  and  to  reeeii 
dividends  now  due,  and  to  accrue  due  thereon,  vest  in  the 
W.  S.  and  F.  M. ;  And  Let  the  Petrs  W.  S.  and  P.  M.  transfe: 
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and  stock  into  their  own  names  accordingly. — Petrs  to 
t  liberty  to  raise  and  pay  coats  out  of  estate  of  H* — i?tf  Trtthee^ 
U.,  19  May,  1892,  B.  684;  (1892)  3  Ch.  55. 


Voting  Right  to  transfer  Stock  tchtre  Sok  Trmtee  is  out  of  the 
JurMdionj  or  not  founds  or  it  is  laicertaiu  whiiher  he  be  living 
)r  dead— Sect,  22;  or  an  In/(uti—\rj  Sf  16  V.  c,  55,  m.  3»  6, 

)  it  appearing  to  the  satisfaction  of  the  Court  that  under  the 
iure  dated  &c.  [or  the  will  of  &e.],  A.,  in  the  petition  named,  who 
of  the  jurisdiction  of  this  Court  [vr  cannot  be  found,  or  concem- 
iom  it  is  uncertain  whether  he  bo  living  or  dead »  or  who  is  an 
],  is  entitled  to  the  £ — (New  Consf*!s)  standing  in  his  name  in  tho 
of  the  Bank  of  England  by  the  description  of  &c.j  as  sole  tniatoo 
f,  as  in  the  petition  mentioned,  and  that  the  Petrs  are  beneficially 
ted  in  the  said  Consols,  Let  the  right  to  transfer  the  said  (New 
s)  [or  to,  or  and  to  receive  any  dividends  now  due  or  to  accrue  due 
said  (New  Consols)]  vest  in  B.  [or  in  B.  and  C,  i.e.,  amj  pernon 
WW  ih«  Court  may  appoint;  And  if  a  ;<  ir  us  fees  add^ ;  And  I^et  them 
r  the  said  New  Consols  into  their  own  names  to  be  held  by  them 
ie  trusts  of  the  said  indenture  [or  will]. 

rder  under  the  15  &  16  V.  c.  55,  s,  3,  where  f^tock  m  sttLnding  in  namoa 
nfant  and  deceased  trustees  under  epeciRl  eircumatancea,  see  rn/,^ 
»  and  36. 

'^ing  Chose  in  Action^  tchere  Joint  Trmtee  is  out  of  JuriS'^ 
dion^  or  not  foundy  or  it  is  uncertain  ichefher  he  be  tiring  or 
ad-Sect.  22. 

ihe  right  to  sue  for  or  reco%^er  the  snm  [or  any  interest  in  respect 
sum]  of  £ —  secured  by  &c.,  to  which  A.  and  B.  are  under  the 
re  dated  &c.  [or  the  will  of  &c.],  jointly  entitled  with  C.  [T/ic 
who  it  out  of  the  Jurisdiction  of  this  Court  ^  or  camwt  be  founds  or 
'ng  whom  it  is  uncertain  whether  he  is  living  or  dead\  upon  trust,  as 
etitLon  mentioned  [and  any  interest  in  respect  thereof],  vest  in 

A.  and  B.  [or,  if  so,  and  in  D.,  i.e.,  in  the  person  or  persons 
ntitiedy  or  in  him  or  them,  together  with  any  other  person  or  per^ 

Court  may  appoint\ 


30.  Same — where  Sole  Trmte<\ 

the  right  to  sue  for,  or  recover,  the  sum  \_or  any  interest  in 
of  the  sum]  of  £ —  secured  by  &c.,  to  wbieh  A.  [The  trustee  out 
urtsdiciion  ^c,  Form  29,  sup.']  is  under  the  indenture  dated  &c* 
will  of  &c.]  entitled,  as  sole  trustee  thereof,  as  in  the  petition 
led  [and  any  interest  in  respect  thereof],  vest  in  B,  [or  B,  and 
i.e.f  in  any  person  or  persons  the  Court  mag  appotnl]. 


V 
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31.   Vesting  Right  to  transfer  Stock  where  Sole  Trustee  negk 
refuses— SecU.  23,  31;  15  4"  16  F.  c.  65,  «.  6. 

Ahd  it  appearing  to  the  satisfaction  of  the  Court  that  A.,  who, 
the  said  indenture,  dated  &c.  [^or  the  will  of  &c.],  is  sole  trustee 
£ —  (New  Consols)  standing  in  his  name  in  the  books  of  the  B 
England,  by  the  description  of  &c.,  has  neglected  [or  refused]  to 
fer  the  said  Consols  [or  to,  or  and  to  receive  the  dividends  or  i 
thereof]  according  to  the  directions  of  &c.  the  person  [or  persons' 
lutelj  entitled  thereto,  for  the  space  of  twenty- eight  days  next  i 
request  in  writing  for  that  purpose  has  been  made  to  him  by  tl 
person  [or  persons] «  and  that  the  Petrs  are  beneficially  int-erested 
have  been  duly  appointed  trustees  of]  the  said  Consols,  Let  the  sol 
to  transfer  the  said  New  Consols  [or  to,  or  and  to  receive  any  div 
now  due  or  to  accrue  due  on  the  said  New  Consols]  vest  in  B.  [oi 
and  C,  t.tf.,  in  such  person  or  persons  as  the  Court  may  appoint;  . 
to  a  new  trustee  or  trustees  add^ ;  And  Let  him  [or  them]  tranai 
said  (New  Consols)  into  his  [or  their]  own  name  [or  names]  to  b 
by  him  [or  them]  upon  the  trusts  of  the  said  indenture  [or  will] 
note  to  Fonn  25,  sup. 


\U 


32.   Venting  Right  to  transfer  Stock  whei^e  Joint  Ttmstee  negl 
refuses  to  transfer — Sects.  24,  31 ;  and  15  8f  16  F.  c,  55, «. 

And  it  appearing  to  the  satisfaction  of  the  Court  that  A.  anc 
the  petition  named  are,  under  the  indenture  dated  &c.  [or  the  ' 
&c.],  trustees  of  the  £ —  (New  Consols)  standing  in  the  name  ( 
in  the  books  of  the  Bank  of  England,  and  that  the  said  i 
neglected  &c.  [Form  31,  supJ],  Let  the  right  to  transfer  the  said 
Consols)  [or  to,  or  and  to  receive  any  dividends  now  due  or  to 
due  on  the  said  (New  Consols)]  vest  in  the  said  B.  alone  [or 
said  B.,  and  in  C.  &c.,  t. «.,  in  the  other  trustee  or  trustees^  or  in 
them  and  any  other  person  or  persons  tchom  the  Court  may  appoint^ 
with  him  or  them"]  ;  And  Let  him  [or  them]  transfer  the  said  am 
his  [or  their]  own  name  [or  names],  to  be  held  by  him  [or  them] 
the  trusts  of  the  said  indenture  [or  will]. 


33.  Vesting  Chose  in  Action^  where  Sole  Trustee^  or  one  of  their 
neglects  or  refuses  to  sue — Sects,  23,  24. 

Let  the  right  to  sue  for  or  recover  the  sum  [or  sluy  interest  in  i 
of  the  sum]  of  £ — ,  secured  by  &c.,  of  which  A.  [the  trustee  tr 
neglected  or  refused  to  sue  for  or  recover  such  chose  in  action,  < 
interest  in  respect  thereof  according  to  the  direction  of  the 
absolutely  entitled  thereto  for  the  space  of  twenty-eight  days  next  i 
request  in  writing  has  been  made  to  him  for  that  purpose  by  suchp 
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»r  the  indenture  dated  &c.  [or  the  will  of  &c.],  sole  trustee 
>tee  jointly  with  B.  and  C],  as  in  the  petition  mentioned  [and 
erest  in  respect  thereof],  vest  in  D.  [or  in  the  said  B.  and  C. 
r  in  the  said  B.  and  C,  and  in  E.,  i,e.j  in  suck  person  or  persons 
^rt  may  appoint ;  And  if  so^  to  he  held  hj  him  [or  them]  upon 
its  of  the  said  indenture  [or  will]. 


.1 


Vesting  Right  to  transfer  Stock  standing  in  the  Name  of  a 
Deceased  Person— Sect.  25  ;  15  <^  16  V.  c.  65,  %s.  5,  6. 

it  appearing  to  the  satisfaction  of  the  Court  that  £ —  (New 
\)  are  standing  in  the  sole  name  of  A.,  deceased,  in  the  books  of 
ik  of  England,  by  the  description  of  &c.,  and  that  B.,  the  pers. 
e  of  the  said  A.,  is  out  of  the  jurisdiction  of  this  Court  [or  cannot 
Ld,  or  that  it  is  uncertain  whether  B.,  the  pers.  represTe  of  &c., 
g  or  dead,  or  that  B.  &c.  has  neglected,  or  refused  to  transfer 
ock,  or  to,  or^  and  to  receive  the  dividend  or  income  thereof, 
ng  to  the  direction  of  &c.,  the  person  [or  persons]  absolutely 
I  thereto,  for  the  space  of  twenty-eight  days  next  after  a  request 
Ing  for  that  purpose  has  been  made  to  him  by  the  said  &c.,  or, 
i5  ^  16  F.  c.  55,  s,  5,  after  an  order  of  this  Court  for  that  purpose 
sn  served  on  him],  and  that  the  Petrs  are  beneficially  interested 
have  been  duly  appointed  trustees  of]  the  said  New  Consols, 
3  right  to  transfer  the  said  (New  Consols)  or  to,  or  and  to  receive 
ridends  now  due  or  to  accrue  due  on  the  said  New  Consols  vest 
or  C.  and  D.,  t.  0.,  in  any  person  or  persons  the  Court  may  appoint"]. 


esiing  Sight  to  transfer  Stock  standing  in  the  Name  of  Infant 
and  Deceased  Trustee— Sect.  2 ;  15  i^- 16  T.  c  55,  s.  3. 

»  it  appearing  to  (the  satisfaction  of)  this  Court  that  E.  H.  and 
the  executrix  and  exor  of  H.  deceased,  are  jointly  entitled  or 
5ted,  with  the  infant  Pit  Mary  S.,  to  or  in  the  sum  of  £ —  New 
Is  standing  in  the  books  &c.  in  the  names  of  John  H.  deceased, 
[aiy  S.,  a  minor,  and  that  the  said  Pit  Mary  S.  is  an  infant,  and 
ntitled  to  the  said  New  Consols  upon  a  trust  within  the  meaning 
Trustee  Act,  1850  (and  the  Act  of  the  15  &  16  V.  c.  55,  intituled 
id  to  extend  the  Provisions  of  the  Trustee  Act,  1 850  ") — ^Let  the 
to  call  for  a  transfer  of  and  to  transfer  the  said  New  Consols, 
0  receive  the  dividends  &c.  vest  in  the  Defts  E.  H.  and  S. — such 
to  vest  only  for  the  purpose  of  enabling  the  Defts  to  transfer  the 
and  pay  the  dividends  into  Court. — [Add  Lodgment  Schedule 
inglodgment  in  Court  to  the  account  of  the  infant  and  A.  deceased.] 
a  Sanders  v.  Homer,  M.  E.,  26  April,  1858,  B.  959  ;  S.  C,  25  Beav. 

See  note,  tn/l  p.  1051. 
L.  n.  3  X 
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36.  Like  Order  for  Vesting  Right  to  transfer  Stock  standing  in . 

of  an  In/ant^  and  of  Deceased  Trmiees  {the  Slock  hawing  i 

placed  by  mistake ^  though  still  subject  to  the  Truds  of  the  Tei 

Will)  in  the  Legal  Personal  Repremiiativey  and  for  tram/ 

Court^lb  8f  16  V.  c.  56,  s.  3. 

Upon  the  petition  &c.,  and  it  appeariDg  k)  tli©  satisfactiou  < 
Conrt  that  the  Petr,  the  Pit  A.  G.,  is  under  the  will  of  the  t 
W.  G.,  heneficially  interested  in  the  following  sums  of  New  C 
standing  in  the  books  of  the  Bank  of  Englaxtd  in  the  following  i 
that  is  to  say,  £ —  in  the  names  of  M.  G.  and  AT.  C.  decease 
A.  G.,  £—  in  the  names  of  M.  8.  (wife  of  C.  S.),  W.  C,  and 
and  £ —  in  the  names  of  A.  G.  a  minor»  and  W.  C,  making  to 
£ —  New  Consols;  bnt  that  such  several  sums  of  stock  ha 
mistake  been  transferred  into  the  name  of  the  said  infant,  an 
remain  subject  to  the  trusts  of  the  will  of  the  testator  W.  G,  as 
maintenance,  and  are  also  subject  to  the  costs  of  this  action.  . 
also  appearing  that  the  said  M.  G.,  afterwards  M,  B.,  the.wife  03 
and  the  said  0.  8.  and  W.  C.  are  all  dead,  and  that  the  said 
was  the  surviving  trustee  and  exor  of  th<^  will  of  the  said  W.  C 
that  the  Deft  0.  C.  is  his  executrix  and  the  legal  pers.  repreavB 
testator  W.  G.,  and  that  the  said  Pit  is  an  infant  and  is  now 
entitled  to  the  said  several  sums  of  like  New  Consols,  making  to 
£ —  like  Consols,  upon  a  trust  within  the  meaning  of  the  1 
Act,  I860:— 

Let  the  right  to  transfer  the  said  soveral  sums  of  like  G 
making  together  £ —  New  Consols,  and  to  re<?eive  the  div 
which  have  already  accrued  due,  and  remain  unreceived,  and  al 
dividends  which  may  hereafter  accrue  duo  on  such  New  Con  soli 
to  the  transfer  thereof  hereioafter  directed,  vest  in  the  said  Defl 
the  extrix  of  the  said  W.  C,  and  the  leg:al  pers,  represve  of  t& 
testator. 

And  Let  the  said  Deft  C.  C,  widow,  transfer  the  the  said  £— 
Consols,  and  pay  any  dividends  to  be  received  in  respect  thereo 
Court  as  directed  in  the  Schedule  hereto. — [Add  8t."hedule  dir 
lodgment  in  Court  to  the  credit  of  **  The  share  of  the  infant  Pit . 
a  pecuniary  and  residuary  legatee,  subject  to  the  liability  to  cont 
to  the  costs  of  action,"  with  directions  for  payment  out  of  inter 
the  allowances  for  the  maintenance  and  education  of  the  infai 
investment  of  residue  of  such  interest.]— -See  Gardtter  v.  C 
V.-C.  H.,  14  July,  1876,  A.  2314 ;  S.  C,  -i  Ch.  D.  304  ;  see  ali 
Harwood^  20  Ch.  D.  536.  ^ 

87.  Vesting  Stock  where  Person  neglects  to  transfer  Ticenty-eh 
Days  after  Order  seized — 16  Sf  l^  K  e.  56,  ss,  4 — 6, 

[^Enter  evidence  of  service.']  And  it  appearing  to  the  satislacdl 
the  Court  that  A.  has  neglected  [or  refused]  to  transfer  [or  to,  o 
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Ve9im(f  ofTrti^i  Properir/,  d^c 

are  the  dirideiids  or  mcome  of]  the  £ —  (New  Consola)  standing 
name  of  &c,  iu  tlie  books  of  the  Bank  of  England*  for  the  spoo^ 
nty-elght  daj«  next  after  an  order  of  tbm  Court  for  that  purposo 
en  served  on  him,  and  that  the  Petrs  are  boneJiciallj  interested 
hare  been  diilj  appointed  trustooa  of]  the  said  (Nt^w  Consob), 
I  the  right  of  the  said  A,  to  transfer  the  said  (New  Consols)  [or 
and  to  receive  any  dividends  now  duo  and  to  accrue  due  on  the 
ew  Consolsjj  vest  iu  B.  [or  in  B.  and  C.^  t.e.f  in  such  person  or 
9  Of  the  Court  9haU  appoint:  Ort  if  by  the  Bank  officer ^  see 
24,  p.  1032].     And  see  Note  to  Form  25,  p.  1033. 

The  Likc^on  Motimi  of  C(htrmiee--U  ^'  16  V,  e,  65,  «.  4. 

f  i%  appearing  by  the  evidence  aforesaid  that  the  Deft  H.  has 
ted  or  refused  to  transfer,  jomtlj  with  the  said  Deft  Il«,  the  £ — 
Consols  standing  in  the  names  of  the  Defts  M.  and  B,  in  the 
of  the  Bank  of  England  (by  the  names  and  deseriptious  of  &o.), 
B  space  of  twenty-eight  days  next  after  an  order  of  this  C^urt 
it  purpose  has  been  served  on  him,  Let  all  the  right  uf  the  said 
1.  to  transfer  the  said  £ —  New  Consols  vest  in  the  said  Deft  B. ; 
notwithstanding  any  distringas  lodged  or  to  be  lodged  upon  the 
itook.  or  any  part  thereof,  by  the  said  Deft  M.),  Let  the  said 
R.,  on  or  before  the  —  day  of  — -,  lodge  the  said  £ —  Now 
la  in  Court,  to  the  credit  of  ^c,  pursuant  to  the  order  dated 
ind  Let  the  said  New  Ck>nsols,  when  so  transferred,  be  subject 

directions  in  the  said  order  contained  respecting  the  same. — 
•iu«V  V.  J/.»  Y.-C.  8,,  2  Nov-  1853,  B.  88;  for  the  previous  orders, 

C,  5  D.  &  8.  338. 

'  directing  the  Bank  officer  to  transfer  into  Comt  «tock  which 

>lei't4j(i  tto  to  transfer  for  twentj^-oight  days  nftor  aervice,  aml^ 

ut  of  tho  jurisdiction,  vesting?  in  such  officor  the  right  to  receive 

l>,  tinil  directing  him  to  pay  them  into  Court,  see  liowrn  v.  rrtce^ 

(.  .June,  1H60,  A.  1362. 

oTikr  by  the  Court  of  Appc^al.  under  13  &  14  Y.  c.  m,  8.  20,  aad 
16  V.  c/5<>,  s,  4,  direotinpr  Bunk  officer  to  join  with  one  tmsrtee  in 
!T  (hi  consols  into  Court  in  the  place  of  another,  who  hud  refused  to  soil 
nd  transifor  ttie  r»jsidiie,  for  twonty-eight  days  after  aervice  of  an  order 
it  purpo^:j.  aeo  Henderson  v.  E(t4on,  HO  July,  1853,  A.  14.4G;  but  see 


\MiHg  Might  to  sue  for  Chose  in  Action,  where  Person  refimeB 
mUtj'Hijht  BaijH  after  Order  served — 15  d^  16  J\  c.  55,  s,  4. 

Uer  evidence  qf  service.']  Let  the  right  of  &c.  to  sue  for  and 
jrthe  sum  of  £—  secured  by  &c.  [or  in  the  hands  of  &c.j  and 
Lterest  in  respect  thereof]  vest  in  B.  [_or  in  B.  and  0.  &c.,  /.c,  in 
or  persons  as  the  Court  may  appoint^. 


40.  Payment  of  Cosh  and  Ejrpenses — Seci.  51. 
T  the  costs  and  expenses  of  and  relating  to  this  application  and 
quent  thereon  be  raised  and  paid  by  the  said  &e.  \_tru8tees^  out  of 
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the  said  trust  estate  [^or  funds,  or  out  of  the  rents  of  the  said' 
estate,  or  the  interest,  dividends,  or  income  of  the  said  trust  fu 
such  costs  and  expenses  to  he  taxed  hy  the  Taxiog  Master  (in  cm 
parties  differ). 

For  similar  direction  for  payment  out  of  the  coipos  of  the  hmd,  ? 
Ridlington,  V.-C.  W.,  20  March,  1858,  B.  781. 

For  dii-ection  that  the  costs  of  all  parties  of  the  application  l)e  a  ch^i 
the  freeholds  and  copyholds  subject  to  the  trust??,  and  be  taxed  and  p* 
the  new  trustees,  see  Re  Hutchinson,  V.-C.  S.,  12  Feb.  18^8,  A.  623 
see  Ejnp,  Davies^  16  Jur.  882,  inf.  p.  1056  (by  consent  of  the  new  tmstef 
with  interest  at  £4  p.  c),  and  Form  12,  inf,  p.  1076,  i 


•II 


41.    Vesting  Stock  in  new  Liquidator, 

Upon  motion  &c.,  by  counsel  for  B.,  the  official  liquidator  o 
C.  Co.  &c. ;  And  it  appearing  that  F.,  formerly  of  &c.,  late  the  o 
liquidator  of  the  said  co.  is  absent  beyond  sem,  and  is  out  o 
jurisdiction  of  this  Court,  and  that  the  said  F.  is  a  trustee  of  the 
Consols  hereinafter  mentioned  upon  a  trust  witbin  the  meaniug  o 
Trustee  Acts,  1850  and  1852,  and  that  the  said  B,,  as  such  oi 
liquidator  as  aforesaid,  is  trustee  of  the  said  sum  of  Consols  whirh  I 
part  of  the  assets  of  the  C.  Co.,  Limited. — Let  the  right  to  call 
transfer  of  and  to  transfer  the  £ —  Consols,  standing  in  the  boots  o 
Bank  of  England  in  the  name  of  F.,  of  &c.,  as  such  official  Iiqui( 
of  the  C.  Co.,  Limited,  as  aforesaid,  and  to  receive  any  dividends 
due  and  to  accrue  due  on  the  said  £ —  Consols,  vest  in  the  Bait 
And  Let  the  said  B.  transfer  the  said  £ —  Consols  into  his  own  i 
as  official  liquidator  of  the  C.  Co.,  Limited,  upon  a  request  eigne 
the  Chief  Clerk  of  Mr.  Justice  — ,  and  countersigned  by  the  said 
Ee  The  Crown  Co-operative  Society,  Limited^  Chittj,  J.,  30  Nov.  1 
A.  2318. 


NOTES. 
TRUSTEE  ACTS  GENERALLY — ^VESTIKO  ORDERS » 

The  exclusive  jurisdiction  of  the  Court  of  Chancery  under  the  Tr 
Acts  is  assigned  to  the  Chancery  Division  :  Jud.  Aet,  1873.  e,  34  (2)  (3). 

Eecitals  are  now  usually  omitted,  except  in  orders  to  be  acted  upn  h 
Bank,  or  in  orders  made  in  Chambers;  in  the  Litter  e4ise»  as  there  i 
foi-mal  statement  of  the  facts,  as  in  a  petition,  it  in  convenient,  and  h 
former  case,  the  Bank  require  the  following  fact*:  to  be  stated,  viz* : — 

Ist.  That  the  persons  in  whose  names  the  stock  stand.^  are  trustees, 

2ndly.  That  one  of  the  cases  provided  for  by  tlie  Act  has  occurred. 

3rdly.  That  the  petitioners  are  beneficially  into  rested,  or  otherwise  < 
withm  sect.  37  ;  and  the  Court  has  approved  of  thm^  fact^  being  set  ft 
See  Re  Ellis,  24  Beav.  426 ;  Re  MainwaHng,  26  Beuv.  172. 

In  other  cases,  if  for  any  particular  reason  a  recital  of  the  facts  is  thoi 
expedient,  the  words  inserted  in  each  form  in  italics  wiD  supply  the  yt 
^QgJ'tions  under  each  section,  and  may  be  incorporated  in  the  order. 

Where  one  trustee  was  insane,  and  the  others  refused  to  act,  to  a 
cu-cmty,  one  order  was  made  vesting  stock  in  the  pei-aons  entitled,  ins 
of  one  vesting  it  in  the  same  trustees,  and  another  vmMn^  it  (on  1 
refusal  to  transfer)  in  the  persons  entitled :  Re  Whiir,  5  Ch.  m%. 

And  where  a  mortgage  debt  was  vested  in  two  trustees,  <ine  of  whom 
lunatic  and  the  other  out  of  the  jurisdiction,  and  now  trustees  ol  the  settles 
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«n  appointed,  the  Court  made  an  order  vesting  the  debt  in  the  tnistee 
it  out  of  the  jurisdiction,  and  then,  it  appearing  that  ho  was  out  of  the 
ction,  in  the  new  trustees  :  Rt  Batho,  39  Ch.  Uiv.  189. 
Qty  Courts  can  now  make  orders  under  the  Trustee  Acts  when  the 
or  amount  of  ti*ust  property  does  not  exceed  £jOO  :  51  &  52  V.  c.  43, 

.  see  the  County  Court  Rules,  1889  and  1892. 

0  the  County  Palatine  Court,  v.  inf.  p.  1050. 

he  several  provisions  relating  to  the  vesting  of  "  lands,"  the  L.  C.  or 
may  order  that  the  same  be  vested  in  such  manner,  and  for  such 
as  the  L.  C.  or  the  Court  shall  direct.  The  nature  of  the  estate 
has  in  some  instances  been  expressed  in  the  order,  but  the  fonn 
V-  adopted  is  to  vest  the  lands,  &c.  for  the  estate  of  the  trustee  under 
ity,  or  the  person  or  persons  who  before  the  order  was  or  were  the 
J  or  trustees  (if  any) ;  as  the  vesting  order  is  to  have  the  same  effect 
the  trustee  under  disability,  or  the  person  or  persons  who  before  the 
was  or  were  tnistee  or  trustees  (if  any),  had  duly  executed  a  convoy- 
r  assignment.  In  case  of  separate  trusts,  or  if  any  exchange,  or  stile 
iinvestment  in  land,  has  taken  place,  since  the  creation  of  the  trust, 
ust  be  taken  so  to  express  the  order  that  the  exchanged  or  purchased 

1  may  be  included  ;  and  see  notes  on  ss.  7,  34,  inf.  pp.  1048,  1081.  But 
1045  as  to  the  persons  now  intrusted  with  the  junsdiction  in  Lunacy, 
•esting  land,  the  Court  expresses  the  estate  which  the  new  trustee,  &c. 
ake,  but  as  regards  stock  and  choses  in  action  the  vesting  order  is 
te.  This  is  on  account  of  the  wording  of  the  Act.  See  notes,  8up» 
5,  et  inf.  p.  1081. 

jments  may  be  vested :  Re  Taylor y  W.  N.  (06)  5 ;  and  rent- charges  : 
irrison,  inf.  p.  1042 ;  or  mere  powers :  Re  Botfce,  4  D.  J.  &  S.  205,  et 
1082 ;  but  see  Re  Franklin,  Re  Porter,  3  Eq.  llep.  719  ;  3  W.  R.  583  ; 
r.  262. 

under  an  order  appointing  a  person  t-o  grant  a  lease  where  the  lessor 
come  of  unsound  mind,  the  benefit  of  a  covenant  for  quiet  enjojTnent 
;  be  given :  Cowper  v.  Harmer,  51  L.  T.  N.S.  714 ;  57  L.  J.,  Ch.  460. 
'  orders  may  be  made  where  desirable :  Brader  v.  Kerhy^  W.  N.  (72) 
)ut  where  there  are  many  persons  to  whom  shares  are  to  be  conveyed, 
dd  seem  to  be  the  proper  course  to  appoint  a  person  to  convey  under 
q.  V.  inf.  p.  1050 ;  and  see  Section  XI.  inf.  p.  1069. 
order  was  made  vesting  estates  to  uses  to  bar  dower:  Re  Lu^hj  6  D.  & 
),  n.;  Davei/  v.  Miller,  1  S.  &  G.  19;  17  Jur.  908;  and  frequently 
(notwithstanding  Re  Howard,  5  D.  &  S.  435,  contra) ;  and  in  Re  Lush, 
iration  that  the  purchaser's  widow  should  not  be  entitled  to  dower  was 
i :  et  V.  inf. 

ordeT  was  made  vesting  the  legal  estate,  subject  to  a  charge  by  will : 
Thorpe,  18  Jur.  669 ;  and  see  Re  Winteringham,  3  W.  R.  578. 
jre  part  of  the  property  was  inadvertently  omitted  from  a  vesting 
ippointing  new  trustees,  a  further  order  was  made  on  a  second  petition 
;  th^  property  so  omitted :  Re  Hopper's  Trusts,  54  L.  T.  N.S.  267 ; 
(861  41. 

the  Trustee  Act,  1850,  ss.  54,  56,  the  Act  is  to  apply  to  all  property 
I  the  Queen's  dominions,  except  Scotland ;  and  except  Ireland  also,  as 
lunacy  jurisdiction.  As  to  lands  in  Ireland,  see  Re  Hermit,  9  W.  R.  537  ; 
»«.  W.  N.  (70)  257;  Re  Steele,  Gold  v.  Brennan,  53  L.  T.  N.S.  716; 
.  (85)  218 ;  and  that  the  Judges  of  the  Court  of  Appeal  in  lunacy  under 
twofold  jurisdiction  can  appoint  new  trustees  and  make  vesting  orders 
property  in  Ireland,  see  Re  Smyth,  55  L.  T.  N.S.  37 ;  Re  Hodgson,  11 
)iv.  888*;  R^  Lamotte,  4  Ch.  Div.  325 ;  or  as  to  lands  in  Canada,  Re 
h  11  L.  T.  N.S.  336  ;  Re  Schofield,  24  L.  T.  N.S.  322,  where  an  order 
lade  vesting  the  lands  in  the  sole  c.  q.  tr. 

89. 00,  57,  the  Irish  Court  of  Chancery  and  L.  C.  may,  as  to  property  in 
id,  exercise  the  powers  in  Chancery  and  Lunacy  respectively  conferred 
3  Act  on  the  English  Courts. 

the  15  &  16  V.  c.  65,  s.  13,  orders  having  the  effect  of  a  conveyance, 
iment,  or  transfer  by  deed,  are  to  be  chargeable  with  stamp  duties  :  see 
mnas,  22  L.  J.  Ch.  858,  L.  C. 
the  L\macy  Act,  1890  (63  V.  c.  5),  b.  342,  certain  sections  of  the  Trustee 
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Acts  of  1850  and  1852  are  repealed,  and  powerB  of  maHng  Twting  <^-i 
(see  ss.  133 — 140),  appointing  new  trustees  (s.  141),  and  awnixjiu^' d()«» 
142),  similar  to  and  in  substitution  for  those  given  bv  the  Truite»>  Acta 
conferred  on  the  *' Judge  in  Lunacy,"  whose  jurisdiction  (s.  lOQ).  i^( 
exercised  by  the  Lord  Chancellor  for  the  time  being  ^ntrugt«d  by  the 
manual  of  Her  Majesty  with  the  care,  &c.  of  lunatic^s^  acting  alone  or  jo: 
with  any  one  or  more  of  the  Judges  of  the  Supremo  Court  eo  entrm^ 
by  any  one  or  more  of  such  Judges. 

By  54  &  55  V.  c.  39,  s.  62  (Stamp  Act,  1891),  ever%'  decree  or  order,  vhe 
any  property  on  any  occasion,  except  a  sale  or  m\jrtga^,  m  tRmsfbrre 
vested  in  any  person,  is  chargeable  with  duty  as  a  conveyance  or  tzHnnf 
property.  Ana  as  to  stamps  where  trustees  are  appointed  also,  t\  mp,  p*  1 


RELEABma  GONTINQENT  BIGUT9. 

The  lan^age  of  the  several  sections  with  respect  to  releasing  oonliii 
rights  vanes ;  it  is  desirable  in  the  order  to  adhere,  as  nearly  as  nmy  l 
the  language  of  the  particular  section  on  which  it  is  found*3*L 

Where  copyholds  deviled  to  an  infant  for  life»  with  remainder  to  hif 
son  in  tail,  were  decreed  to  be  sold  for  payment  of  debts,  and  the  iuf 
guardian  had  been  ordered  to  8un*ender  to  the  purcha^^er  iq  place  ck 
mfant,  the  purchaser  was  entitled  to  an  order  relousing  the  contingent  r 
of  the  unborn  issue  of  the  infant :  Wood  v.  BtethiUme,  1  K.  Sl  J.  213. 

DEFINITION  OF  WOBDS  USED — SECT,  2. 

By  sect.  2,  the  sense  in  which  the  words  **  land^,"  **  atoek,'*  **  s^sed 
to  which,  V.  tn/.  p.  1077),  **  possessed,"  **  contingent  right,"  "codi 
**  conveyance,"  "assign,"  **  assignment,"  "transfer,"  **  Ijord  Chancel 
**  trust,  *  **  trustee,"  *'  lunatic,"  **  person  of  unsound  mind/'  "  devisee/ 
**  mortgage,"  are  used  in  the  Act,  is  defined.  This  applies  to  the  15  &  : 
c.  55 :  see  sect.  12. 

Similar  definitions  of  "contingent  right,"  *' convey/'  "conveva 
**land,"  "lease,"  "lunatic,"  "property,'^  "  8to<.'k,"  ^nmnsfer/'  ^'"ti 
"trustee,"  "seised,"  and  "possessed,"  are  contained  in  the  Lunacy 
1890,  s.  341 ;  and  the  Lunacy  Act,  1891,  s.  28. 

Where  the  word  "  lands"  only  had  b^n  used  in  an  order  to  vest  the 
I)erty  subject  to  the  trusts,  which  consisted  of  rent-charges,  the  order 
at  the  request  of  the  petitioners,  directed  to  be  amended  by  inserting  " 
ditaments,"  but  without  deciding  as  to  the  effect  of  ''lands"  in  the  o 
Re  Harrison,  M.  R.,  28  Jan.  1862,  Reg.  Min.  122. 

"  Stock"  includes  shares  in  ships  (see  the  18  &  19  V.  c.  91,  s.  10) 
shares  in  a  joint-stock  bank:  Re  Angelo,  5  D.  &  S.  276  ;  and  see  Morr 
Aylmer,  10  Ch.  148. 


"trust"  and  **tkustbb    withik  rriE  acts. 

It  is  further  provided  by  sect.  2  that  the  word  *'  trust "  Bhall  not  in^ 
the  duties  incident  to  an  estate  conveyed  by  way  of  mort^g^e,  but  witl 
exception  the  words  "trust"  and  "trustee"  shall  include  (a)  impW 
constructive  trusts,  ^b)  cases  where  the  trustee  has  some  beneficial  int* 
and  (c)  the  duties  incident  to  the  oflBce  of  pers.  reprcsve  of  a  dc^eatied  per 

By  virtue  of  this  definition,  it  has  been  held  (by  Kay,  J.)  that  a  tr 
may  be  appointed  to  perform  the  duties  of  an  exoV :  lie  Mwr^.  M'Alpi 
Jlf.,  21  Ch.  D.  778;  but  this  has  been  doubted  (bv  Cotton,  L.  J.):  m 
Willey,  W.  N.  (90)  1. 

One  of  several  mortgagees  whom  it  is  wished  to  pay  off  cannot  bo  tr 
as  a  trustee,  though  a  trustee  of  the  mortgage  mouey  :  /J^  Ch^mnu  W 
392 ;  but  a  mortgagee  who  has  been  paid  off  is  a  trustee :  Re  Walker,  \ 
D.  209 ;  and  on  the  death  of  a  mortgagee  in  fee  hia  heir  becamo  a  trust* 
his  exors:  Re  Skitter,  4  W.  R.  791.  And  a  mortgiige  in  the  form  of  a 
of  trust  for  sale,  and  for  payment  of  a  sum  lent,  and  the  balance  to  the 
rower,  was  held  a  trust :  Re  Underwood,  3  K  &  J.  745 ;  lie  Keek^,  11  1 
§2 ;  and  see  Locking  y.  Parktr,  8  Ch.  30,  et  sup.  p.  980. 
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3  cases  in  which  the  trustee  has  some  beneficial  interest,  it  has  been 
lat  where  stock  is  standing  in  the  name  of  an  infant  or  infants  bene- 
entitled  to  it,  subject  to  trusts  for  maintenance,  &c.  during  minority, 
ants  csin  be  treated  as  trustees,  and  the  right  to  ti*ansfor  the  stock 
and  the  stock  transferred  into  Coui't,  so  that  the  dividends  may  bo 
d  and  applied  :  Sanders  v.  Uoiner,  25  Beav.  467,  et  sup,  p.  1037 ;  Gardner 
ifi,  3  Ch.  D.  304,  et  mp,  p.  1038;  and  see  lie  Fiudlay,  32  Ch.  D.  221, 

\t  JVe^dnx^^  6  N.  R.  61,  316,  however,  V.-G.  S.  discharged  a  similar 
n  the  obicction  of  the  Bank,  and  made  an  order  under  1  Will.  4,  c.  66, 
and  see  Rives  v.  M,,  \V.  N.  (66)  144 ;  14  L.  T.  N.S.  351,  inf.  p.  1051. 
er  the  Trustee  Act,  1852,  s.  3,  where  stock  was  standing  in  tne  names 
?e  trustees  and  an  infant,  and  two  of  the  trustees  were  dead,  and  the 
rasout  of  the  jurisdiction,  the  Court  appointed  a  guardian  and  allowed 
nance,  and  vested  the  right  to  receive  the  dividends  in  the  guardian, 

the  infant's  minority:  Jle  Morgan,  16  July,  1553,  B.  1231.  And  see 
^  V.  Cowles,  3  Ch.  D.  304,  sup.  p.  1038. 

fe  FindJay,  32  Ch.  D.  221,  641,  the  Bank  of  England  declined  to  act 
n  order  declaring  the  infant  a  tinistee  of  stock,  standing  in  his  name 
plicable  for  his  maintenance,  and  vesting  the  right  to  transfer  it,  and 
ler  was  confined  to  vesting  the  right  to  receive  the  dividends  in  the 
an;  and  in  Re  Kemp,  59  L.  T.  N.S.  209;  36  W.  K.  729;  W.  N.  (88) 
le  Bank  declined  to  act  on  an  order  for  accumulating  the  dividends, 
e  order  made  was  for  payment  of  the  dividends  to  the  tni.stees  of  the 
Qder  which  the  infant  was  entitled,  to  be  by  them  applied  for  her 

;  but  see  now  55  &  56  V.  c.  39,  s.  3. 

following  persons  also  have  been  held  to  be  trustees  within  the  Act 

it  suit  for  declaring  them  so : — 

ust^es  of  a  composition  deed  :  Re  Price,  6  Eq.  460  ;  Re  Bache,  W.  N.  (68) 

►f  a  deed  registered  imder  the  Banki-ui)tcy  Act,  1861  :  Re  Donisthorpe^ 

55  ;  and  a  bankrupt's  assignee  :  Re  Joyce,  2  Eq.  576 ; 
vendor  of  copyholds  who  has  covenanted  to  surrender  and  received  the 

Re  Coilingwood,  6  W.  R.  536  ;  though  there  was  no  trust  until  admit- 
ieclared  :  lie  Cuming,  5  Ch.  72.  The  customary  heir  of  a  covenantor  to 
der  copvholds:  Re  Bradley's  Settled  Estates,  34  W.  R.  140;  54  L.  T. 

mdorsof  land  generally  where  there  is  no  dispute  as  to  title  or  contract: 
cry,  15  Eq.  78 ;  Warretuler  v.  Foster,  inf.  p.  1069 ;  Re  Russell,  12  Jur» 
224 ;  or  the  contract  has  been  executed :  Re  Cuming,  5  Ch.  72 ;  Re 
h  32  Ch.  Div.  333;  Re  Bradley,  54  L.  T.  N.S.  43 ;  or  been  the  subject 
award :  Re  Taylor,  W.  N.  (66;  5 ;  but  where  the  right  is  not  clear  it 
irst  be  established  in  an  action :  Re  Carpenter,  Kay,  418  ;  Re  Weeding, 
N.  S.  707  ;  Re  Faulder,  W.  N.  (66)  83 ;  Re  Colling,  sup, ;  and  see  Smith 
hard,  2  Dick.  730  ; 

vendor :  Re  A  ngelo,  5  D.  &  S.  278 ;  or  other  constructive  trustee  of 
»r  shares  or  legacies  :  Re  Davis,  12  Eq.  214; 

le  infant  heir  of  an  heir  who  had  elected  to  take  under  a  will :  Dewar 
llland,  2  Eq.  834. 

ere  land  purchased  by  a  co.  was  conveyed  to  their  secretary  as  absolute 
,  the  Court  doubted  its  jurisdiction  to  appoint  a  new  trustee  in  his 
until  the  trusteeship  had  been  established  in  an  action :  Re  Martin, 
(86)  183. 
o  the  heir  of  a  testator  whoso  trustees  all  died  in  his  lifetime,  v.  inf. 


DEVOLUTION  OF  TRUST  AND  MOKTGAGE  ESTATES. 

equest  of  **  securities  for  money  "  to  the  exors,  passed  an  estate  mort- 
in  fee,  and  no  order  was  necessary  to  vest  it  in  them  :  Re  King,  5  D.  & 
;  and  see  Re  Field,  9  Ha.  414 ;  Knight  y.  Robinson,  2  K.  &  J.  503  ;  R^ 
ms,  5  D.  &  S.  515;  but  see  Re  Cantley,  17  Jur.  124,  and  Smith  v. 
?r,  1  Sm.  &  G.  72  ;  a  general  devise  to  an  ascertained  class  did  not  pass 
estates :  Re  Finney,  3  Giff .  465. 

I  as  to  when  the  legal  estate  in  trust  and  mortgaged  estates  passes,  see 
1.  658  ;  Lcyrd  Braybrooke  v.  Inskip,  8  Yes.  417  ;  Re  Fackman,  1  Ch.  D. 
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214 ;  Be  Brmen  and  StVeyU  Contrad,  3  Ch.  D.  156  j  i!f  Smith,  4  Ch.  1 
Lewin,  238  ct  t^eq. 

By  tho  Vendor  and  Purchaser  Aet,  1874,  a-  4,  **  the  legal  pera,  repres^ 
a  mortgragee  of  a  freehold  estate,  or  of  &  copyhold  estate  to  which  th^ 
gagee  Bhall  have  been  admitted  nmy,  on  payment  of  all  siims  secured  I 
mortgage,  convey  or  eurrender  the  mort^^  estate,  whether  the  moi 
be  in  form  an  assm^nc©  eubject  to  redemption  or  an  ast^uranoe  upon  tn 

And  by  38  &  39  V,  c,  87,  e,  48  (amending  the  Vendor  and  Purchase 
1874,  6.  6),  hereditamenta  with  an  unregistered  title  rested  in  fee  jiiin] 
any  bare  truBtoo  dying  intestate  aftt*r  1  Jan.  1876,  shall  devolye  on  hi^ 
per8.  represres  like  chattels  real. 

The  le^  estate  of  a  bare  tniatee  dying  while  the  Vendor  and  Puit 
Act,  1874,  s,  5,  was!  in  opmtion  (from' 7th  Aug.  1874,  to  1st  Jan,  1876 
no  conveyance  of  it  having  been  made  under  that  section  before  Jan. 
devolved' on  his  heir:  Chrhtie  v,  Ovintjton,  1  Ch,  D,  279;  and  a*  1 
meaning  of  the  expression  "  hare  trustee,"  se-o  S.  C  ;  and  Be  Iktwrtt^ 
Faith,  29  CTi,  P.  693  ;  lie  Cunmngham  and  Frajfling,  (1891)  2  Ch.  567  *  ft 
ing  ChrifUeY,  Oviftfjton^  and  not  following  Mttrgan  v.  Simnmt  Urban  Sa 
Author  if  ii,  9  Ch.  U.  582 ;  I^T^-in,  232,  n. 

Now,  by  the  Convt^yancing  Act,  1881  (44  &45Y,  c.41),  the  last-men! 
enactment  is  repealed  in  the  case  of  deaths  occiuTing  after  the  31st 
1881 ;  and  it  is  provided  (sect.  30),  *' where  an  estate  or  interest  of  ill 
ance,  or  limited  to  the  heir  as  special  oc^iupant,  in  any  tenement*  or 
ditaments,  coq>oreal  or  incorporeal,  is  vested  on  any'tntst,  or  by  ^ 
mortgap%  in  any  person  solely,  the  same  shall  on  his  death,  notwithf»la 
any  testamentary  difiposition,  devolve  to  and  become  vested  in  his 
repres^'t'H  or  repre4*ve  from  time  to  time,  in  like  manner  as  if  the  sam« 
a  chattel  real  vesting  in  them  or  him  ;  and  accordingly  all  the  like  pc 
for  one  only  of  several  joint  pers.  repre^ves,  as  well  as  for  a  single 
represvfj,  and  for  all  the  pers.  represvcH  together,  to  dispose  of  and  oth( 
deal  with  the  same,  shall  belong  to  the  deceased's  peM,  represves  or  ppj 
from  time  to  time,  with  all  the  Hko  incidents,  but  subject  to  all  th< 
rights,  equities,  and  obhgations,  as  if  the  same  were  a  chattel  real  vest 
them  or  him ;  and  for  the  purposes  of  this  section  the  pers.  repre^vos  fc 
time^  being  of  the  deceased  snaU  be  dtK-med  in  law  Ids  heirs  and  a; 
within  the  meaningof  all  trusts  and  powers."  This  eectiou  applied  to 
holds :  Re  Hmjhes.V?,  N.  (84)  53 ;  but  now  by  the  Copyhold  Act,  1887 
61  V.  c.  73),  s,  45,  which  was  passed  on  the 'l  6th  of  September,  1S8T, 
not  to  apply  **  to  land  of  copyhold  or  customary  tenure  t'esied  in  the 
on  the  ci'uH  rolh  of  any  manor  uj>on  any  trust  or  by  way  of  mortgage." 
effect  of  this  provision  has  been  hold  to  be  retrospective,  m  that  the 
estate  in  copyholds  which  has  devolved  upon  the  pers.  represvos  of  i 
trustee  dying  after  the  31st  of  December,  1881,  and  before  the  j^as^xng  i 
Act  of  18y7,  is  divested  from  them,  and  vests  in  the  customarj'  heir  or  dv 
but  the  validity  of  anv  disposition  pi'eviouely  made  by  such  represve®  i 
affected  :  Be  J/tVr«  IrueU,  37  Ch,  D.  312;  S.  C\,  on  appal,  40  Ch.  Di 
where,  however,  there  was  no  decision  npon  this  point ;  but  see  the  quei 
Lindley,  L.  J.,  at  p,  18, 

Upon  a  petition  for  appointment  of  new  trustees  and  a  vesting  ord< 
order  was  made  vesting  tho  truijt  estates  in  the  new  trustees  **  for  a 
estate  and  interest  which  the  deceased  tnisteo  had  in  him  immediately  1 
(or  at  the  time  of)  his  death'*  :  Br  EarMrfiw^  52  L.  T,  N.S.  612;  \ib  ' 
659.  But  tliis  form  is  only  to  be  ndopted  in  exceptional  cases?,  where 
difiQcult  or  impfissible  to  identify  the  heir ;  or  where  the  Court  is  sal 
that  the.  estate  has  not  been  dealt  with  since  the  death  of  the  last  sun 
trustee  in  such  a  manner  tliat  parties  not  before  the  Court  might  be  p 
diced  by  an  order  in  that  form :  Ite  Bishop  of  Sarum,  W.  N,  (86)  Hi 
L.  T.  N.S.  313,  "WTiere  the  order  was  made  vesting  the  property  in  th( 
trustees  '*for  tho  estate  therein  now  vested  in  the  heir-at-law  of  the  dec 
trustee,'*  and  letters  of  udmini titration  were  subsequently  token  out  i 
estate  of  the  deceased  trustee,  the  question  arose  whether  the  vesting 
had  any  effect,  having  roganl  to  the  30th  section  of  the  Conveyancing  Ad 
the  Courts  upon  motion,  directed  that,  '*  notwithstanding  the  previous  « 
the  land  should  vest  in  the  new  tmstees  for  all  the  estate  therein  vcsl 
the  legal  pers.  represve*' ;  Re  PiJHng,  26  Ch,  D,  432.     Where  the  sole  he 
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'  ^  t*>sftatnr  liad  die<l  inteatate  subeequeutly  to  t!ie  Act,  and  it  was 

jioint  new  trustees  of  tlio  vnW  on  a  j>etition  served  only  od  tho 

n  .mler  was  made  vesting  the  property  ia  the  new  trustees  for 

^  waA  Tet^t*^fl  in  the  aeir«8s  at  the  time  of  her  death :  E^ 

.36  Ch.  D.  231. 

IS  to  docUuing  parties  to  suite  trosteee,  w  in/,  pp,  10«}T«  1068. 


MARBIZD  WOatEir  TBUSTEE8. 

nuatic  husband  of  a  female  trustee  was  a  trustee  within  the  Acts : 
r,  3  B.  F.  A  J.  125 ;  7  Jiir.  N.8,  323  ;  30  L.  J.  Ch,  453  ;  Jif  linvUhaw, 

&  G.  fKX>;  and  in  Rt  Poa>elK  4  K.  &  J.  33K ;  6  W.  B,  136,  But  see 
A  -16  V,  c,  75,  83.  I,  2»  5,  18»  and  ««/».  pp.  762,  773.  A  legal  estate 
TWi  in  the  infant  heir  of  a  niortgag<^e  wan  ordered  to  veat  in  a  mHrnHl 

and  hc-r  co-exors,  to  such  usl*^  as  they  aliould  appoint,  and  in  default 

ill  fee. 

I  any  real  estate  is  vested  in  a  married  woman  as  a  hare  trustee  she 
jvej  it  ft*  if  ehe  were  a  feme  sole  :  Vendor  and  F*iir*"haser  Ac-t,  1874, 
id  uiat  without  acknowle«lging  the  convevatice  under  the  Fines  and 
ies  Act,  1»33,  s.  79:  Be  Ik,civnt,  D.  v.  Faith,  29  Ch.  FX  6^3  ;  but  in 
ises  it  does  not  appear  that  she  has  power  to  convev  laud  of  which  eh© 
jtee  otherwise  than  under  the  Fines  and  l^overws  Act :  see  Lewin, 


LUXATIC  TRUaTEES  OR  MOBTOAOEES. 

10  Iiunacy  Act,  1J*90,  s.  135  (replacing  sects.  3  and  4  of  the  Trustee 
>^'  *he  judgre  in  lunaoy  may  make  orders  vesting  lands,  of  which  a 

H  or  niort^gee  is  f^olely  or  jointly  sebcd  or  posseetde*!*  '*  in  such 

s^ous  for  such  e^itato  and  in  such  manner  as  he  dir<?cts^' ;  and 
ontingent  rights  in  «uch  lands  ;  and  by  9,  136  (replaciug  sects.  5 

Act  of  1H50)  may  in  like  manner  vest  the  right  to  transfer  stock 
-  ui  action  held  by  a  lunatic  aa  trustee  or  mortgagt*e  (solely,  or 
v,.']i  other?) :  or  m  pen*,  represve.  By  sect,  57  of  the  Trustee  Act, 
Liailar  p"v  >  r  ^  were  given  to  the  L.  C.  of  Ireland  us  to  property  there, 
?r  girt.  ]J}  '!jk- Court  has  power,  on  payment  of  pujcha«4>- money  of 
hh  b*jion^ng  to  a  lunatic,  which  he  contracted  to  s«?U  before  he  was 
unatic,  to  make  a  vesting  order:  Ih  P(i'jttrn\  (1892)  1  Cli.  C.  A.  236, 
iM:t.  HI  of  the  Act  of  1890  (replacing  fMxt.  10  of  the  Extension  Act), 
J  case  in  which  the  Judge  in  lunacy  has  jurisdiction  to  older  a  con- 
e  or  transfer  of  land  or  stock,  or  to  make  a  vesting  order,  he  may  al*o 
kU  order  appointing  a  new  trustee  or  new  trustees. 
"  t   143,  the  proviaionB  of  the  Act  a^  to  vesting  ordei's  are  not  to  affect 

I'm  of  the  High  Court  as  to  any  lunatic  trustee  or  mortgagee  who 

ert,  :i41,  **  lunatic  "  means  an  idiot  or  person  of  unsound  mind, 
ect,  2  of  the  Trustee  Act,  1850,  the  expression  person  of   *"  un^iund 
shall  mean  any  person,  not  an  infant,  who,  not  having  been  found 
lunatic,  ^hall  be  incapable,  from  infirmity  of  mind,  to  manage  his  own 


i^  ef  **unjaoimd  mind,**  within  this  definition,  if  from  permanent 
]>acity  he  is  incapable  of  managing  his  aflairs,  ulthougn  his  Ktate 
it  Mich  as  to  render  him  liable  to  be  found  lunatic  on  inqujR- 
rr^'fl,  34   Cli.   Div,  618;  oveiTuling /^  i^/ieZ/j,  3!    Ch.   Div.  351; 
incapacitv  to  transact  bufsincs*s,  however  complete,  arines  from 
...... luity  :  Jif  Barbf^r,  39  Ch.  Div.  187. 

to  tho  jaris<liction  of  the  Judge  in  lunacy,  t*.  sup.  p.  1042;  and  see 
ud.  Act,  1873,  s,  n  (3) :  1875,  n.  7,  by  which  the  jurisdiction  in 
t  was  tnini^ferred  to  the  High  (.'ourt  of  Justice,  and  to  bo  exercised  by 
Ftid{?c  or  Judges  of  the  High  Court  or  Court  of  Appeal  as  should  bo 
Ve,  By  the  Queen^s  sign  manual  (waixant  diited  11  Xov.  lH7n\ 
tion  was  conferred  on  the  L.  C.  and  all  the  Justi^M's  of  Apii'^ul, 
ugiii  be  exerd^ed  by  them,  or  any  two  of  them  sitting  tag^  tkcr,  or  by 
a«  of  them  sitting  alone.    And  by  letter  of  request  from  the  h.  <'*  under 
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Jnd.  Act,  1873,  s.  51,  to  the  Judges  of  the  Court  of  Appeals  th#Y  can,  wltt 
Bitting  in  lunacy,  make  orders  as  Judges  of  the  ChaDcerv  Dirii^oD. 

The  procedure  in  lunacy  is  now  regulated  by  tho  Lunacy  Euios,  189 
made  under  sect.  338  of  the  Act  of  1890. 

Apjolication  of  Tru$U€  Acts, — The  sections  of  the  Trusteo  Acts  applied 
lunatics  not  so  found:  sect.  2;  Re  East,  8  Ch.  736,  and  caae«  inf. ;Dutn 
where  the  lunacy  was  contested :  Be  Walker ,  C.  &  I*h.  147 ;  Be  C<tinpl<U, 
L.  T.  N.S.  202 ;  Be  Joties,  6  Jur.  645;  and  see  Be  Wakrfi^rd,  I  J.  &  I^t  I 
Exp,  Sargeant,  25  L.  J.  Ch.  656. 

Under  sect.  3  there  was  juiisdiction  to  make  an  onler  for  the  tr^oiirfer  of 
mortgage  vested  in  a  lunatic ;  Be  Nicholson ^  34  Cli.  Div.  603 ;  Jte  PrU,  i 
L.  T.  N.S.  554;  35  W.  R.  81 ;  or  the  lunatic's  interest  might  I*e  sold  und 
sect.  116  of  the  Lunacy  Regulation  Act,  1853  (now  sect^  117  of  the  Luiifl( 
Act,  1890) ;  Be  Brown,  50  L.  T.  N.S.  373. 

Where  a  mortgage  debt  and  stock  were  vested  in  two  trustees,  one  b^li 
lunatic  and  the  outer  out  of  the  jurisdiction,  and  new  trastees  hod  }m 
appointed,  an  order  was  made  ve^tmg  the  mortgage  debt  and  right  to  ci 
for  a  transfer  of  the  stock  in  the  trustee  out  of  the  JmLsdlctitm.  and  then, 
appearing  that  he  was  out  of  the  jurisdiction,  in  the  new  trustees :  lit  Bail 
39  Ch.  Div.  189. 

New  trustees  having  been  appointed  in  the  place  of  a  Itmatic  aud  a  decease 
to  act  jointly  with  a  continuing  trustee,  the  right  t^j  convt^y  the  mortgap 
property  for  the  estate  of  the  continuing  trustee  and  the  limatic  was  ve^t 
m  the  continuing  trustee :  Be  Vicat,  33  Ch.  Div.  103. 

But  by  sect.  52  the  L.  C.  may  direct  a  commission  de  htnatiro  tnquirtm 
and  postpone  making  any  order  on  the  petition  until  a  return  ha^j  been  ma< 

The  object  of  the  section  is  only  to  gjive  a  summary  and  easy  remedy  i 
the  removal  of  the  trustee  where  there  is  no  content  ks  tj>  the  fact*,  but  i 
Court  recjuires  information,  and  a  comnussion  will  not  b<>  dirci;t**d  where  t 
insanity  is  disputed,  but  the  inquiry  should  then  be  under  the  ordinary  pi 
ceedings  in  limacy  :  Be  Combs,  51  L.  T.  N.S.  45. 

The  lunatic  (though  not  so  foimdj  need  not  be  served :  Be  Orem,  10  CL  2 
(a  mortgagee) ;  Be  East,  8  Ch.  735  (a  trustee). 

Nor  need  the  mortgagor  when  the  committee  of  a  lunatic  mortgatjee  pe 
tions  for  power  to  re-convey:  Be  Buwley,  1  D.  J.  &  S*  417;  Be  rhiUij^ 
Ch.  629. 

Sect.  3  was  not  confined  to  a  case  where  the  lunatic  or  person  of  uneou; 
mind  was  a  sole  trustee  or  mortgagee,  and  where  a  new  tru^^tee  wat^  appoint 
imder  a  power  in  the  place  of  one  of  two  who  was  of  unbound  mind,  t 
Court  had  power  to  appoint  a  person  to  convey  his  interest  iu  a  mortage, 
as  to  vest  the  mortgaged  estate  in  a  new  trustee :  Be  Jones,  33  Ch.  Div.  41 
see  also  Be  Nicholson,  34  Ch.  Div.  663;  and  see  now  sect,  135  of  the  Luni 
Act,  1890. 

The  Court  can  onlj  act  under  sect.  3  when  the  actual  legal  e^tato  is  ot 
standing  in  the  lunatic,  not  where  the  lunatic  had  only  a  power  of  sale : 
Porter,  3  W.  R.  683,  L.  C. ;  but  the  order  was  subsequently  made  :  S*  C, 
Eq.  719 ;  25  L.  T.  N.S.  262 ;  it  can  be  done  under  sccta.  32,  34,  *j.  i\ 

VVhere  the  next  of  kin  of  a  lunatic  cannot  be  found,  the  petition  should 
served  on  the  A.  G. :  Be  Bourke,  2  D.  J.  &  S.  426. 

The  petition  should  be  presented  by  the  committee  :  Be  Whetffr,  1  D*  ] 
&  G.  435 ;  and  the  mortgagor  should  not  be  served :  Be  Bou-htf^  1  D.  J. 
S.  417 ;  and  whether  served  or  not,  will  not  get  his  costs  of  appeariu. 
Be  Phillips,  4  Ch.  629;  Be  Jones,  2  Ch.  D.  70. 

Under  sect.  6,  where  one  of  the  exors  of  a  surviving  exor  of  a  testator  w 
lunatic,  the  right  to  transfer  stock  was  vested  in  the  other  two,  though  t 
stock  stood  in  the  name  of  the  testator:  Be  Wat:h*^,  22  Ch.  I>iv.  oii 
but  where  one  of  the  three  trustees  was  lunatic,  Cotton,  L.J,,  refused  to  n 
the  right  to  transfer  imtil  a  new  trustee  was  appointed  :  Be  Nash,  16  Ch.  Di 
503 ;  but  see  Be  Watson,  19  Ch.  Div.  384 ;  Be  Bay,  47  L.  T.  N.S-  500. 

As  tho  Court  in  lunacy  does  not  administer  a  tnii^t»  it  will  not  make  i 
order  vesting  property  in  a  person  absolutely  entitled,  hut  will  aj^point  a  tie 
trustee,  and  leave  the  owner  to  take  further  steps  to  put  an  cud  to  the  true 
Be  Holland,  16  Ch.  Div.  672;  but  see  Be  Currie,  10  Ch.  Div.  93, 

Order  in  Lunacy  or  Chancery.— 'Where  the  estate  of  a  lunatic  trustee  < 


X,]  Vesting  of  Trust  Property j  Sfc. 


1047 


jgpfl  is  to  Iw?  afT«M:t<^d  on  petition,  tho  order  must  be  mad©  in  Lunacy 
1  A«  in  Chaiic^i  V  :  Be  Ormevod,  a  D.  X'  J.  24ii ;  lit  Mmvn,  10  Ch.  273  ; 
ttt,  5  Ch.  6y»  :  //c  Stfivari,  8  W.  K.  297 ;  Be  Bi^ycc,  4  D.  J.  &  8.  206; 
TiinQ,  5  Ch.  72.  But  see  Bt  LomoUf^  25  W.  Ji.  149 ;  and  the  new  tniistQe 
'  I'v  Tt»appointi?d  bj  the  order  :  Be  Aeir^on.  5  Ch.  Div.  982. 

three  trust^jes  of  a  sum  of  ntock  Ix^comes  lunatic,  a  jietition 
_  v.vkr  in  tlie  other  trustees  should  be  entitled  in  lunacy  oulv: 
19  LTi.  DiY.  384;  and  sv^  Be  Butj,  47  L.  T,  N.S.  5Ut>;  Be  Baffio, 
180. 

itr  tni^^e  wa«  a  lunatic,  a  petition  for  appffintmont  of  now  tru^- 
oi  tlie  lunatic  and  others,  ond  a  vesting  ord^r,  h<wl  to  be  entitled 
13  well  OS  Chancer}',  ti«  otherwisti  the  veetin;;  order  would  sever 
^mcy :  BePfar»on,  5  Ch.  Div.  9S2 ;  Be  ChiB, -ii)  L.  T,  N.S.  19t). 
7  T.  Chrk,  4  Ch*  167,  after  a  judgment  for  sali?  under  sect.  29 
;  I  of  leaeeholdB  belongine  to  A.  and  B.  as  partners,  an  order  vost- 
i  estate  in  the  share  of  A.,  who  wad  of  unsoimd  mind»  was  made 
only. 
wiit^re  there  lias  Ixsen  a  judgment  for  partition.  &c.,  und',*r  »ect,  30  the 
must  bi^  in  Lunacy :  B*  Shrriftrff,  Lutrth*r  v.  (Vj^V,  1  l),  J.  &  .H.  421. 
•li^tuiction  appear.-*  to  be  tounded  on  thw  ditfereut  wordin*^''of  th«  two 
js  (•!</.  pp.  lU68, 1009),  though  the  reiKjrts  of  the  eases  do  not  show  this 

.'?re  is  no  action,  the  onler  may  Uj  made  in  Lunacy  only,  under 
,  ;.  ion  Act,  sect,  10;  now,  by  Limacy  Act,  1890,  tea.  133  tf^f*/.;  Be 
4  Ck  782, 

uiy,  however,  be  made  in  Chancery  only  if  the  trustei:!  of  unaound  mind, 

estate  it  is  sought  to  convey,  be  an  infant  also,  the  order  being  then 

t  the  ordinary  jurisdiction  of  the  Court :  Bt  Arrowainith^  0  W.  H.  042; 

>  if  the  existing  t^Uf*t4^e  ia  not  only  lunatic  but  out  of  the  jurisdiction  : 

rdmri  Trust,  lu  Ch,  B,  29 ;  see  ulso  Be  Dttce»  Trusts  (in  Lunacy  and 

intvry),  3o  W.  R.  759;  or  if  only  an  appcjintment  of  a  new  truNtee  i« 

vd,  jind  no  onier  ve^fting  the  lunatic's  eatate :  Be  VicMrej  3  Cb.  D,  112; 

he  only  difficnltj^  vi  that  the  person  hii\4ng  power  to  tipiHn'ui  a  new  trus- 

a  Inoiitie,  &e.,  and  no  vesting  onler  is  require*!:  Be  S}mrrott\  5  Ch. 

'    '  '^en  the  order  could  be  made  under  16  &  17  V.  c.  70,  bs.  137^  I;i8  : 

;i  D.  &  J.  658.     (8ee  now  the  Lumicy  Art,  189U,  bh.  128,  129.) 

jPhuj:,  4  D.  F.  &  J.  305,  an  order  was  mmle  ve'^tin^  tbe  estate 

who  after  a  decree  for  partition  ha^l  b^en  detdarod  a  truHtoe. 

'  Bkfomar,   2  D.  &  J.  88,  and  Be  S/terard,  1  I>.  J.  &  S.  421  (where 

vas  tenant  in  tail),  order.H  were  made,  in  the  matter  of  the  lurmcVi 

*:n  Act,  1850,  and  of  the  Lunacy  Regulation  Act,  1853,  and  m 

"  mg  that  the  partition  appeared  for  the  benefit  of  the  lunatic, 

li  committee  to  convey  accordingly. 

ti-.  m  lunacy  cannot,  under  aoct.  21,  be  made  by  the  Courts  of  Lancai?tor 

rhim ;  Be  Ormtrod,  3  D.  &  J.  249. 

f«. — ^Alter  the  conveyance  to  the  lunatic  of  his  share  in  a  partition  suit, 
V  T  -  '-  ;  ;^]mj  no  jm-isdiction  in  lunacy  to  authorize  the  committee  to 
.'  mortgage:  Ik  Btvomttr,  2  D.  F.  X'  J.  154;  but  in  Be  Shrraj'd^ 
i  V4  rii  of  the  cortt>s  was  raided  out  of  a  fund  in  Court, 
re-conveyance  are  in  generjtl  bornM  b^-  the  mortgagor :  i\  m/., 
TL    *'  MoRTGAOES  ;"  but  the  extra  custs  of  a  petition  for  a  vest- 
necessary  by  the  mortgagee  having  l>ecome  n  lunatic  may 
paid  out  of  his  estitte.  whether  he  be  beneticiallv  entitled  to 
L'iTiK  Bicharda,  I  J.  &  \Y.   204  ;  Be  WUrier,   I  1>.   M.  &  G. 
hcTf^  cited ;  Be  Totntmnd^  2  Ph.  348} ;  or  only  as  trustee  {Be 
V  G.  680),  in  which  caee  the  costs  will  come  out  of  the 
^,  2  Ch.  D.  70. 
tiie  fact  that  the  lunatic  mortgagee  was  a  trustee  appears  on 
>:ed  :  Be  Lcwcs^  1  Mac.  tt  G.  23;  nor  whoio  the  legal  estate 
in  to  the  moiigagee's  heir,  a  lunatic  :  Ba  tHnart,  4  D.  <ic  J.  317  ; 
-  D,  F.   "S:  J.  554  ;  nor  where  the  application  was  made  by  the 
lor  leave  it)  pay  the  debt  into  the  Biink  of  Enojland,  and  an  oi-der 
property  in  Immself :  Be  Sparks,  0  Ch.  Div,  361. 
,    .  Lae  coata  of  a  Testing  order  as  to  lands  in  a  lunatic  mortgagee, 
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wluch  liad  been  Bold  under  a  decree  for  admon  of  the  mortga^r's  o 
were  ordered  to  be  paid  out  of  the  mortgage  money :  see  Be  Viail,  8  D. 
O.  439. 


YESTINO  0RDEB8 — U7FANT  TRUSTEES  AND  KOBTGAQEES — SECTS.  7,  i 

By  sects.  7,  8,  the  Court  may  by  order  vest  the  estates  of  infant  tmste 
mortgagees  and  release  their  contingent  rights. 

These  sections  apply  when  one  of  two  trustees,  tenants  in  common 
died  leaving  an  infant  heir:  Be  Brancker,  Y.-C.  W.,  14  Jan.  1859;  an( 
Be  Caton,  V.-C.  W.,  25  July,  1864. 

Where  a  decree  for  sale  was  made,  in  a  foreclosure  suit,  against  the  ii 
devisee  of  a  mortgagor,  a  yestinji:  order  was  unnecessary,  equitable  es 
being  boxmd  by  the  decree:  Be  Williams,  5  D.  &  S.  515. 

The  Court  refused  on  petition  without  suit  to  declare  an  infant  a  trust 
a  legal  estate  in  partnership  realty  vested  in  him :  Be  Burt,  9  Ha.  289. 

By  the  Act  of  1852,  s.  3,  when  an  infant  is  solely  or  jointly  entitle 
stock  upon  any  trust,  the  Court  may,  by  order,  vest  the  right  to  transfe 
stock,  or  receive  the  dividends  or  income.  As  to  when  an  infant  is  1 
regarded  as  a  trustee  of  stock,  r.  sup.  jt,  1043. 

Where  an  equitable  mort^gor  died  intestate,  an  order  was  mode  ve 
the  legal  estate  of  his  heir  m  the  mortgagees,  subject  to  the  heir's  rig 
redeem  :  Be  Jones,  59  L.  T.  N.S.  859 ;  W.  N.  (88)  217 ;  and  the  legal  i 
in  copyholds  (see  sect.  45  of  the  Copyhold  Act,  1887,  sup.  p.  1029)  outsi 
ing  in  the  infant  heir  of  a  deceased  mortgagee  was  vested  m  the  mortga 
exors :  Be  Frankhjn,  W.  N.  (88)  217  ;  Form  18,  sup.  p.  1030. 

In  Powell  V.  Matthews,  V.-C.  W.,  21  July,  1855,  B.  1423,  it  was  heW 
an  order  vesting  an  infant*s  remainder  in  tail  made  with  tiie  consent  o 
protector  barred  the  estate  tail  and  all  remainders  over :  S.C,  I  Jur. 
973;  Parsons  v.  Beebee,  Form  19,  p.  1066;  Botvra  v.  Wright,  inf.  P- 106 

As  to  service  on  the  infant  being  unnecessary,  see  Be  Tweedy,  9  w.  R, 
Be  Willan,  9  W.  R.  398 ;  contra,  Be  Adam,  35  W.  R.  770 ;  57  *L.  T.  N.S. 
W.  N.  (87)  175  (requiring  service  on  guardian  ad  litem). 


TEUSTEES  OUT  OF  THE  JURISDICTION,  NOT  TO  BE  FOUND,  ETC. 

By  sect.  9,  an  order  may  be  made  vesting  the  estate  in  land  of  a  sole  tr 
who  is  out  of  the  jurisoiction  or  cannot  be  found,  and  (sect.  11)  rele 
contingent  rights. 

As  between  the  heir  and  the  exor  of  a  deceased  mortgagee,  the  heir  ^ 
trustee  within  this  section,  though  the  mortgagee  had  been  in  posses 
Be  Skitter,  4  W.  R.  791 ;  and  so  is  the  heir  where  trustees  have  disdai 
Wilks  V.  Oroom,  6  D,  M.  &  G.  205. 

An  order  was  made  vesting  in  a  purchaser  the  estate,  if  any,  of  a  d 
trustee,  under  a  deed  ^ving  the  tenant  for  life  no  power  of  appointn 
Collard  v.  Boe,  4  Jur.  N.S.  431 ;  1  GifP.  311 ;  but  as  to  the  necessity  for 
an  order,  see  S.  C,  4  D.  &  J.  625. 

So  where  the  trustee  predeceased  the  testator,  and  his  heir  could  n 
found:  Be  QUI,  V.-C.  M.,  5  May,  1871. 

A  coparcener  was  **  solely  seised"  within  this  section  of  her  interest  a 
in  lands  to  which  the  other  coparcener  was  beneficially  entitled :  McMx 
v.  Spicer,  5  Eq.  527. 

A  trustee  may  be  ti*eated  as  out  of  the  jurisdiction,  although  he  ap 
by  counsel :  Stillwell  v.  Ashley,  M.  R.,  8  Aug.  1876,  B.  2273. 

By  sect.  10,  orders  may  be  made  vesting  the  estate  in  land  of  tru 
**  jomtly  seised  or  possessed"  who  are  out  of  the  jurisdiction  or  cann 
found,  and  (sect.  12)  releasing  contingent  rights. 

Section  10  applies  if  the  mortgagees  are  trustees  of  the  mortgage  mc 
Be  0^ Gorman,  25  L.  R.  Ir.  93;  and  a  mortgagee,  who  is  a  mere  noc 
of  the  persons  entitied  to  the  mortgage  money,  is  a  trustee :  Be  Barbt 
L.  T.  N.S.  303. 

The  words '  *  seised  jointiy  "  are  not  limited  to  a  legal  joint  tenancy,  but  c 
where  lands  descend  to  the  co-heiresses  and  the  surviving  heir,  or  (if  the  o 
within  sect.  30  of  the  Conveyancing  Act,  1881)  to  the  represve  of  a  dec< 
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ess  of  thd  deoeaaed  trtistee :  Rt  Ortenwood^  27  Ch,  D»  359 ;  Me  Temnler. 

i«  rn-Kpir  of  n  mortgagee  b  out  of  the  juri^iiotion.  he  is  a  trustee  for 
led  to  the  mortg»^  money,  and  th«3  entirety,  on  their  peti- 
d  in  the  other  co-heir :  lie  Ttmpltr,  4  N.  K,  494  ;  and  seo 
-  a.  ji- M.  6»o. 

vesting  trust  estates  in  a  continuin*^  trustee,  and  a  new  trustoo 

'.^x  .ii  place  of  one  out  of  tlio  juriiwliction,  creates  a  good  joint  tenancy, 

T  th»?  new  trustee  be  appointed  in  or  out  of  Court;  Smtth  y,  ,S.,  3 

-  '     Re  }[.  of  Biiti',  Joh.  la;  ovtnTuUng  Ik  Watts,  9  Ha,  1U6  ;  and  Re 

-'> ;  «ee  ah^  gup,  p.  11)26. 

',  2  (»up,  p.  1042),  the  word  ^*  trust"  does  not  include  a  mortgage, 

•   .  '-  !    r      I'fiorijce  an  order  appointing  mortgagor  and  mortgagee 

un-  htti  »n  as  the  persons  to  eonvej^  to  a  purchaser  the  estate  of 

out  uf  the  jurisdiction  who  has  not  received  hia  share  of  the 

ney :  lie  Osborn^s  Murttjatfe^  12  E^i*  302. 

KS,  14,  orders  may  be  made  vesting  landn  lield  on  trust  whero  it 
.  which  of  several  trustees  survived,  or  whether  a  trustee  is  dead 

Oct.  lo,  when  there  is  no  heir  or  devisee  of  a  deceased  trustee  of  lands* 
wt  may  by  order  vest  the  legal  estate. 

is  not  applicable  to  leji.*eholds ;  see  sect.  2,  as  to  the  words  *'  sei^cnl** 
S5e9e»?d":  lie  Ifarvtnj,  M»  B.,  30  July  and  7  Doc  1852;  but  the  diffi- 
say  be  got  over  by  appointing  new  trustees,  and  vesting  the  leaso- 
ti  HiKTri  under  sects,  32,  34  :  v,  in/*  p,  1077. 

1^  the  property  in  a  person  ab>?ohitoly  entitled  can  bo  made 
Li :  lie  Ood/rtt/,  G,  v.  Faulk  tiff,  23  Ch,  D.  205. 
:j  the  Conveyancing  Act,   1881,   the   section  will   apparently  be  in- 
hle,  except  in  the  case  of  copyholds,  under  oO  &  51  V.  o,  73,  s.  45 : 
p.  1029, 

rm  of  vesting  order  in  wMch  the  heir  is  not  named  should  only  be 
i  where  it  is  inconvenient  or  impossible  to  identify  the  heir :  He  BUhtfp 
m,  55L.  T.  N.S.  313, 

ect.  16,  the  Court  may  reb^ase  and  convey  the  eontiugt;nt  rights  of  any 
\  trU5te<*s  of  Umdi,  including  leaseholds. 

xj  the  operation  of  this  section,  taken  with  15  &  16  V.  c.  55,  s.  1,  see 
r.  IT.,  17  Jur.  545, 


iTBOLECrr  OR  BEFU8AL  TO  CONVEY. 

the  Act  of  1S52,  s.  2,  an  order  vesting  lands  may  be  made  on  the 

tl  or  neglect  of  the  trustee  for  twenty-eight  days  after  demand 

ni  or  release  contingent  rights.  This  repeals  sects,  17  and  18  of  the 

Art,  1850,  under  which  a  tender  of  a  proper  deed  of  conveyance  was 

Lry,  which  was  inapplicable  to  copvholds :  see  Bfuvley  v*  Adam^^   14 

T  "'  ■  Form  20,  iup,  p,  1031,  ei  iuj\  p.  1065. 

was  ma^le  where  a  mortgagee  of  copyholds  had  neglected  to 
rording  to  liis  covenant :  Itf  Crotvf,  13  E(|.  26, 
to  convey  is  not  wilful  within  the  section  if  tlie  trustee  entertains 
loabt  as  to  a  disputed  title :  Re  MiH,  40  Ch,  Div.  14, 

recusant  trustee  need  not  be  aerved  with  the  petition :  S,  (7.,  et  v,  inf. 

h 

t  an  order  on  a  trustee  to  assiffn  leaseholds,  an  order  was  made  on 

I  Uiftt  if  he  did  not  execute  the  deed  within  four  days  a  vesting  order 

be  made,  and  the  twenty-eight  dav«  having  expiretl,  the  plaintiff  was 

i  to  an  order:  Kmght  y,  JT.,  14  L^T.  N.S.  161. 


DECfiAflED  MORTGAGEK* 

sect.  19,  power  is  given  to  make  orders  vesting  the  legal  ^tate  in 
I  cases  where  a  mortgagee  in  fee  had  died.  On  this  section »  see  Re 
I  D.  M,  &  O,  67 ;  Rf-  Hewdl,  27  L.  J.  Ch.  302 ;  R^  Lea,  G  W,  E.  482 ; 
//♦7/r,  V.-C,  K.,  30  Julv,  1861,  A,  1798;  Bt  Qtiiniafi,  9  Ir,  Ch.  Rep.  306; 
etr,  4  W.  fi,  701  r  c'  ^^P'  p.  1029, 
ittd  now  the  Convey andng  Act,  1881»  b,  30,  sup.p*  1044. 


1050 


Trustees. 


[CBAP.Tl 


i   1 


APPOINTIKO  PEE80N  TO  CONVEY  OR  TBAN8FEK  LAND  OR  STOCK — 

SECTS.  20,  21,  28— ACT  OF  1852,  s.  6. 

By  sect.  20,  instead  of  making  a  vesting  order,  the  Conrt  may  appoint 
person  to  convey,  &c.,  lands,  and  as  to  stock,  may  direct  the  secretary,  & 
of  the  Bank  of  England  or  other  co.,  &c.,  to  transfer  or  join  in  transferri 
it ;  and  by  sect.  28  a  person  may  be  appointed  to  surrender  copyholds.  S 
notes  to  Form  38,  gup.  p.  1039 ;  and  see  the  Forms  19,  24,  pp.  1031,  102 
and  Forms  1—3,  5—10,  17,  inf.  pp.  1057—1062,  1064;  and  see  other  se 
tions  for  cases  in  which  the  Court  holds  a  person  a  trustee  under  the  A( 
and  exercises  a  discretion  as  to  vesting  lands  or  directing  a  conveyance. 

See  also  Hancox  v.  Spittle,  3  S.  &  G.  478,  in  which  (on  sale  in  numero 
lots,  the  parties  under  disabilities  being  numerous)  the  latter  course,  a 
Shepherd  v.  Churchill^  25  Beav.  21,  in  wmch  the  former  course,  was  adoptc 
as  the  less  expensive. 

As  to  whether  a  person  appointed  to  convey  for  a  tenant  for  life  can  p« 
estates  in  remainder,  see  Wood  v.  Beetlestone,  1  K.  &  J.  213. 

The  15  &  16  y.  c.  55,  s.  6,  provides  that  when  any  order  being,  or  pn 
porting  to  be,  under  that  Act,  or  imder  the  Trustee  Act,  1850,  shall  be  mac 
vesting  the  rig;ht  to  any  stock,  or  vesting  the  right  to  transfer  any  stock, 
vesting  the  right  to  call  for  the  tnuisier  of  any  stock,  in  any  person 
persons,  in  every  such  case  the  legal  right  to  transfer  such  stock  shall  vi 
accordingly ;  and  the  necessary  deeds  and  acts  may  be  done  and  execute 
and  the  Bank,  &c.,  must  comply  with  the  order ;  and  the  person  or  perse 
BO  appointed  shall  be  authorized  and  empowered  to  execute  all  deeds  ai 
powers  of  attorney,  and  to  perform  all  acts  relating  to  the  transfer  of  su 
stock  into  his  or  their  own  name  or  names,  or  otherwise,  to  the  extent  and 
conformity  with  the  terms  of  the  order;  and  the  Bank  of  England,  and  i 
cos.  and  associations  whatever,  and  all  persons,  shall  be  equally  bound  a: 
compjellable  to  comply  with  the  requisitions  of  such  person  or  persons 
appointed  as  aforesaid,  to  the  extent  and  in  conformity  with  the  terms 
such  order,  as  the  said  Bank  of  England,  or  such  cos.,  associations,  or  persoi 
would  have  been  bound  and  compeUable  to  comply  with  the  requisitions 
the  person  in  whose  place  such  api)ointment  shall  have  been  made. 

There  is  no  objection  to  directing  the  officer  of  the  Bank  to  make  t 
transfer  under  13  &  14  V.  c.  60,  s.  20,  and  this  in  many  cases  will  be  t 
most  convenient  order ;  but  sect.  20  only  enables  the  Court  to  appoint  t 
bank  officer  to  transfer  stock  to  the  person  or  persons  in  whom  it  might 
order  vest  the  right  to  transfer;  therefore,  where  the  order  had  direcl 
the  bank  officer  to  transfer  into  Court  stock  standing  in  the  names  of  t 
Defts,  one  out  of  the  jurisdiction,  it  was  necessary  to  add  a  direction  for< 
Deft  in  the  jurisdiction  to  join  in  the  transfer :  Wade  v.  ffopkimon^  M.  ] 
2  Aug.  1856,  B.  1842;  Hodgson  v.  ^.,  M.  R.,  23  July,  1856,  A.  1627;  a 
in  such  a  case  there  is  no  advantage  in  directing  the  bank  officer  to  ja 
But  in  Hinder 8on  v.  Easoriy  tup.  p.  1039,  he  was  joined. 

The  order  is  served  on  the  Bank,  and  they  may  require  the  matter  to 
brought  before  the  Court  on  their  appearance :  Re  Hartnall,  5  D.  &  S.  11 
Mackenzie  v.  M.,  5  D.  &  S.  340. 

The  Bank  sustained  an  objection  to  an  order  which  would  have  caui 
complication  in  the  public  accounts :  Skynner  v.  Pel  (diet  y  9  W.  R.  191 ;  a 
where  the  stock  subject  to  the  trust  formed  part  of  a  larger  sum  standing 
the  deceased  trustee's  name,  the  Bank  refused  to  allow  the  new  trustees 
receive  the  arrears  of  interest  on  part :  Hodges  v.  W heeler ,  V.-C.  W.,  21  D 
1867,  and  11  May,  1867  ;  but  in  Be  Stewart,  8  W.  R.  425 ;  2  D.  F.  &  J.  1, 1 
trustees  were  to  receive  the  whole  arrears  and  retain  only  that  which  belong 
to  the  trust. 

As  to  copyholds,  v,  in/,  p.  1052. 


COTTNTY  PALATINE  COTTRT  OF  LANCASTER. 

By  13  &  14  V.  c.  60,  s.  21 ,  the  County  Palatine  Chancery  Court  of  Lancas 
is  empowered  to  make  orders  under  the  Act  as  to  property  within  its  jm 
diction ;  but  persons  within  the  jurisdiction  of  the  Coiirt  of  Chancery  are  ] 
to  be  considered  as  out  of  the  jurisdiction. 

By  the  Chancery  of  Lancaster  Act,  1890  (53  &  54  V.  c.  23),  the  Court 
Chancery  of  the  County  Palatine  of  Lancaster  shall  from  and  alter : 
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g  of  that  Act,  as  roprards  all  persons,  bodies  corporate,  and  property 
L  or  becoming  subject  to  its  jinisdiction,  have  and  exercise  the  like 
s  and  jurisdiction,  and  in  a  sunilar  manner,  and  subject  to  the  same 
tions  in  all  respects,  as  the  High  Court  in  its  Chancery  Division  now 
id  exercises,  or  may,  under  or  by  virtue  of  any  Act  of  Parliament  here- 
passed,  and  not  expressly  enacting  to  the  contrary  thereof,  have  and 
se.  in  respect  of  all  persons,  bodies  corporate,  and  property  within  its 
iction. 

las  no  jurisdiction  in  lunacy  under  the  Trustee  Acts :  Re  Ormerodf 
t  J.  249. 

f?re  a  lunatic,  illegitimate  and  unmarried,  was  resident  in  the  County 
ne,  and  part  of  the  property  consisted  of  copyholds  held  of  the  Duchy, 
G.  of  the  Duchv  was  not  entitled  to  attend  proceedings,  the  rights  of 
own  being:  sufficientlv  represented  by  the  Queen's  A.  G.,  who  had  leave 
ind:  Re  Kershaw,  2rCh.  Div.  613. 

to  what  orders  must  be  made  in  lunacy,  and  what  can  be  made  in 
cry  only,  v,  sup,  pp.  1046,  1047. 

CX)UNTT  PALATINE  COURT  OF  DURHAM. 

the  Palatine  Court  of  Durham  Act,  1889  (52  &  53  V.  c.  47),  8.  8,  it  i^ 
led  that  "  all  the  powers  and  authorities  under  the  Trustee  Act,  1850, 
r  the  Act  of  the  fifteenth  and  sixteenth  years  of  the  Queen,  chapter 
ive,  exerciseable  by  her  Majestj^'s  High  Courts  of  Justice,  and  all  the 
ions  therein  contained,  shall  and  may  be  exorcised  in  like  manner  by 
iL'itine  Court  with  respect  to  all  lands  and  personal  estate  within  the 
y  Palatine :  provided  always,  that  no  person  who  is  anywhere  within 
aits  of  the  jurisdiction  of  the  said  High  Court  shall  be  deemed  by  the 
ne  Court,  to  be  an  absent  trustee  or  mortgagee  within  the  meaning  of 
id  Acts." 

Va  STOCK  OR  CHOSES  IN  ACTION — TRUSTEES  INFANTS,  OUT  OF  THE 
JEISDICTION,  OR  NOT  FOUND — NEGLECT  OR  REFUSAL  TO  TRANSFER. 

the  Trustee  Act,  1850,  ss.  22—27,  and  Trustee  Act,  1852,  ss.  3—7,  when 
u<tee,  or  the  repres^e  of  a  deceased  trustee  of  stock,  or  choses  in  action, 
infant,  or  is  out  of  the  jurisdiction,  or  cannot  be  found,  or  for  twenty- 
days  aft^er  request  by  *' the  person  absolutely  entitled"  neglects  or 
s  to  transfer,  the  Court  may  make  orders  vesting  the  right  to  the  stock, 
T  the  right  to  transfer  or  to  receive  the  dividends,  in  such  persons  as  it 
think  tit,  and  the  Bank  must  comply  with  such  orders ;  and,  by  sect.  31, 
ions  may  be  given  as  to  the  mode  of  exercising  rights  so  conferred. ' 
to  vesting  lands  which  a  trustee  refuses  to  convey,  v.  sup.  p.  1049. 
the  National  Debt  (Stockholders*  Relief)  Act,  1892,  s.  4,  where  by  virtue 
y  proWsion  in  an  Act  of  Parliament  the  right  to  stock  is  vested  in  any 
1,  he  shall  by  virtue  of  the  same  pro\dsion  be  deemed  to  be  entitled  to 
a  valid  transfer  of  the  stock,  and  (or)  to  receive,  and  give  a  valid  receipt 
Qy  accrued  or  accruing  dividends. 

Cramer  v.  C,  5  D.  &  S.  312,  it  was  held  that  sect.  22  of  the  Act  of  1850 
't  apply  to  an  infant,  though  out  of  the  jurisdiction ;  but  now  see  the  15  & 
c.  55,  s.  3,  by  which  the  case  of  an  infant  trustee  of  stock  is  provided  for. 
Sanders  v.  H(rmerj  25  Beav.  467,  where  stock  belonging  to  an  infant 
in  the  joint  names  of  the  infant  and  a  person  deceased,  the  Court 
I  the  right  to  call  for  a  transfer  in  the  deceased  trustee's  exors  :  8.  6\, 
36,  sup.  p.  1038;  Gardner  v.  CowJes,  3  Ch.  D.  304,  Fonu  35,  sup.  p.  1037; 
Be  Re  Fiudhiy,  32  Ch.  D.  221,  641  \' Re  Kemp.  59  L.  T.  N.S.  209. 
lere  an  investment  by  exors  in  consols  had  been,  by  mistake,  made  in 
lines  of  infants,  they  were  declared  trustees  for  the  exors  :  Rives  v.  JS., 
T.  N.S.  351  ;  W.  N.  (66)  144,  et  v,  sup,  p.  1043. 

lere  two  of  three  trustees  were  dead,  and  it  was  uncertain  whether  the 
was  alive  or  dead,  he  could  not  be  treated  as  a  sole  trustee,  it  being 
tain  whether  he  had  survived:  Re  Randall ^  1  Drew.  401.  This  section 
pplied  where  the  husband  of  the  executrix  of  a  deceased  trustee  was  out 
8  jurisdiction,  and  the  right  to  stock  was  transferred  to  the  c.  q,  tr. : 
mnison,  2  D.  M.  &  Gr.  900. 

e  of  four  trustees  being  abroad,  payment  was  ordered  to  be  made  to  any 
of  them  :  Clark  y.  Fennkk,  21  W.  H.  320 ;  but  see  Re  Brass,  4  W.  E.  764. 
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WheTe  a  new  tnifltee  had  been  appointed  by  deed  in  the  ^lace  of  a  trui 
out  of  the  jurisdiction,  the  Court  vested  the  right  to  transfer  in  the  contind 
trustee  and  the  new  trustee :  Re  Blahit,  W.  N.  (86)  20^. 

The  trustees  being  dead,  the  right  to  transfer  and  to  receive  the  divide 
was  vested  in  a  c.  9.  tr,  who  had  b^me  absolutely  entitled:  Re  R*jan^  9  W; 
137. 

And  as  to  trustees  abroad,  v.  inf.  p.  1080,  «i  ^np.  p.  IWS. 

The  Court  refused,  on  the  objection  of  the  Bank,  to  ve^t  the  right  to  futi 
dividends  in  a  person  in  whose  name  the  stock  was  not  standing,  and  limi 
the  order  to  dividends  accrued  due:  Re  HarthuU,  5  D.  &  S.  Ul;  but  in 
Peyton,  2  D.  &  J.  290;  25  Beav.  317,  the  Court  v&sted  the  right  to  futi 
dividends  in  three  out  of  four  trustees  during  their  joint  lives,  the  foe 
being  out  of  the  jurisdiction ;  but  see  now  65  &  56  V.  c.  30»  a,  4. 

And  as  to  where  only  part  of  arrears  of  dividend;*,  &c,  belong  to  the  tri 
see  Skynner  v.  Pelichet,  9  W.  E,  191.  et  sup.  ee*  t.  20.  p.  1050. 

Sect.  23  applies  to  the  case  of  all  the  trunt  *  s  rofusiDg  to  braagfer,  wh 
there  are  several,  as  well  as  where  a  sole  tnistvo  lefu^ses  :  Be  Hartnali,  5 
&  S.  Ill ;  Re  HyaU,  21  Ch.  D.  846;  and  to  aiTi;ii\s  an  well  as  futare  pi 
ments. 

One  of  several  trustees  of  a  sum  of  stock  is  not  *'  the  person  absolut 
entitled"  within  sects.  23,  24  ;  nor  is  a  c.  q.  tr.  who  has  only  a  life  inter* 
where  the  application  is  to  transfer  the  stock :  .\fu*^kaizie  t,  3?.,  5  D.  &  S.  8 

Secus,  on  application  as  to  dividends  only :  *S.  C. ;  and  Re  Hartnufl,  5  D 
S.  Ill ;  Re  Peyton,  2  D.  &  J.  290. 

New  trustees,  duly  appointed,  can  demand  a  transfer  of  the  stock  to  th< 
as  **  the  person  absolutely  entitled":  Exp.  Russell,  I  Sim,  N.S,  404;  Re  El 
24  Beav.  426. 

Sect.  24.  Where  a  new  trustee  had  been  appninted  in  place  of  a  retir 
trustee  who  refused  to  join  the  continuing  ono  in  tmnsf erring  aharea, 
order  was  made  under  this  section :  Re  Baxter,  2  Sm.  &  G.  v. ;  and  see  1- 
16  V.  c.  55,  ss.  4,  5. 

Sect.  25.  An  order  was  made  on  the  executrix  of  the  last  sxirviTing  trusl 
who  had  not  proved,  having  neglected  to  tranfif<T  for  twenty-eight  days: 
miU,  24  Beav.  426. 

**  Sole  name  of  a  deceased  person  "  includes  the  case  of  etock  in  the  na 
of  two  deceased  persons  as  being  in  the  name  of  the  sunivor  :  Re  Bmd^h< 
Form  10,  inf.  p.  1075 ;  and  where  the  exor  of  tlie  uxor  of  the  last  surriv 
trustee  refusea  to  prove,  see  Re  Price,  W.  N.  (83)  202 ;  and  see  Me  Tru^ 
(1892)  3  Ch.  55,  et  mp.  Form  27,  p.  1034. 

Where  stock  stood  in  the  name  of  two  original  trustees,  both  deoeu 
and  of  whom  the  survivor  had  died  intestate  and  without  a  represve,  i 
trustees  having  been  appointed  under  a  power,  the  Court  reappointed  lin 
and  made  an  order  vestmg  the  right  to  call  for  t\  transfer  of  the  stock  in 
new  trustees :  Re  Crowe,  14  Ch.  D.  304,  610 ;  Jk  Wdi^ird,  42  L,  T,  K.S. 
but  see  other  cases,  inf.  p.  1077. 

Sect.  26.   See  Re  Smyth,  4  D.  &  S.  499,  and  sect.  35 ;  and  15  &  16  V.  c  5b,i 

The  trustee  who  has  refused,  &c.  need  not  be  sc  n-ed :  r,.  sup.  p.  10*9. 

By  sect.  31,  the  Court  may  direct  the  manner  in  which  the  right  to  : 
stock  or  chose  in  action  vested  under  the  Act  may  be  exercis^.  Ah 
ordering  funds  into  Court,  see  Re  Thornton,  9  \\.  R,  475  ;  Re  Ptirhy,  2? 
T.  72  ;  and  see  Re  Peacock,  14  Ch.  Div.  212,  wliere  the  order  was  made  s( 
to  vest  in  the  new  trustees  the  right  to  call  for  a  transfer  to  themselves  e; 
any  piu-chaser  or  purchasers ;  but  as  to  this  form  of  order,  see  Re  New  Ztad 
Trust  Co.,  W.  N.  (92)  169. 

By  55  &  56  V.  c.  6,  s.  4,  the  Bank  may  allow  holders  of  stoct  to  have  m 
than  one  account,  but  not  more  than  four  accouT^ts  can  be  required  in  the  sa 
names ;  and  by  sect.  5,  stock  may  be  transferred  to  and  held  in  the  namei 
an  individual  and  a  body  coiporate,  or  of  two  err  trtore  bodies  corporate : 
Law  Guarantee  Soc.  v.  Hunter,  24  Q.  B.  D.  406,  411 ;  sup.  Vol.  I,  p.  201.  * 


COPYHOLDS. 
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By  sect.  28,  vesting  orders  as  to  copyholds  shall,  if  made  with  the  cons 
of  the  lord,  vest  the  land  without  surrender  or  admittance,  or  a  person  e 
be  appointed  to  convey. 

It  IS  not  necessary  that  the  lord  should  appear ;  a  verified  certifi<»t€ 
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naent  will  be  sufficient ;   and,  if  he  appear,  he  wiU  not  be  allowed 

Ay  lei  V.  Cox,  17  Beav.  584. 
:he  word  **  lands  "  includes  copyholds  (sect.  2,  sup.  p.  1042 ;  Brisfmv  v. 

L.  E.  5  C.  P.  80,  91),  orders  vesting  copyholds  may  be  made  without 
il's  consent  {Re  Flit^ro/t,  I  Jiir.  N.S.  418 ;  lie  Jlitret,  sup.  p.  1031) ;  and 
It  service  on  him:  PatersonY.  P.,  2  Eq.  31,  contra.  He  Howard,  3  W.  B. 
t)ut  an  order  without  the  lord's  consent  will  not  have  the  effect  of  sur- 
*  and  admittance,  nor  affect  the  lord's  right  to  fines  :  Cooper  v.  Jones, 

N.S.  59;  Pattrson  v.  P.,  2  Eq.  31;  S,  C,  on  appeal;  see  Bristow  y. 

L.  R.  5  G.  P.  86. 

ere  devisees  in  trust  had  disclaimed,  the  Court,  in  appointing  new 
Bs,  made  an  order  vesting  in  the  new  trustees  **  all  the  estate  which 

have  vested  in  the  originally-named  tnistees  had  they  accepted  the 
"  without  the  lord's  consent :  lie  Flitcrofty  1  Jur.  N.S.  418 ;  and  see 
\rst,  sup.  p.  1031. 

I  where  a  trustee  for  A.  had  been  admitted  and  died  without  heirs,  the 
,  under  the  j  ui-isdiction  conferred  by  sects.  15  and  28,  made  an  order 
g  the  land  in  A. :  Re  Godfreys  Trusts,  23  Oh.  D.  205. 
:o  what  fines  are  payable,  see  Pater  son  v.  P.,  2  Eq.  31 ;  Bristov)  v.  Booth, 
5  C.  P.  80  ;  Reg.  v.  Garland,  L.  E.  5  Q.  B.  269  ;  Garland  v.  Mead,  L.  B. 
I.  441  ;  Hall  v.  Bromley,  35  Ch.  Div.  642. 

costs  of  the  order  are,  ia  general,  to  bo  borne  by  the  vendor  :  Bradley 

fdon,  16  Beav.  294  ;  Ay  let  v.  Cox,  17  Beav.  584. 

erson  was  appointed  to  do  all  necessaiy  acts  to  vest  copyholds  in  a  new 

e:  Rr  Hty,  9  Ha.  221. 

erson  was  appointed  to  convey  in  place  of  a  customary  heir  non  compos 

Lit  bill  fUed,  vendor  ha-vdng  died  before  surrender,  but  after  payment  of 

ase-money :  Re  Cuming,  5  Ch.  72.     And  see  15  &  16  V.  c.  55  (Trustee 

852),  s.  2,  sup,  p.  1049. 


'\*'H0  MAY  APPLY,  AND  MODE  OF  APPLICATION. 
^  application  should  be  in  the  Chancery  Division  :  Jud.  Act,  1873,  8.  34 

13  &  14  V.  c.  60,  8.  37,  the  application  may  be  made  as  to  trusts  by 
erson  beneficially  interested,  or  by  a  duly-appointed  trustee  ;  and,  as  to 
:ugH<l  property,  by  any  person  beneficially  interested  in  the  equity  of 
iption,  or  interested  in  the  mortgage  money. 

ts.  40 — 42  provide  that  the  application  may  be  by  petition  supported  by 
ice  by  affidavit  or  otheiwise,  and  served  on  such  persons  as  the  Court 
deem  entitled  to  service,  and  a  reference  may  be  directed,  or  order  made, 
ition  dismissed,  with  or  without  costs.  And  by  sect.  43,  whensoever  in 
ause  or  matter,  either  by  the  evidence  adduced,  or  by  the  admissions  of 
trties,  the  facts  appear  to  be  sufficiently  proved,  the  Court  may,  a4  the 
3g  of  the  cause,  or  on  petition  or  motion  in  the  cause  or  matter,  make 
ler  under  the  Act. 

0.  LV.  2  (8),  applications  under  the  Trustee  Acts  may  be  made  in  , 

hers  in  any  case  where  a  judgment  or  order  has  been  given  or  made  for 
ale  or  conveyance  or  transfer  of  any  stock,  or  of  any  hereditaments, 
real  or  incorporeal,  of  any  tenure  or  description,  whatever  may  be  the 
!  or  interest  therein ;  and  by  r.  13a,  in  all  cases  in  which  the  Court 
urL>diction  to  appoint  new  trustees  upon  petition,  an  application  may 
ide  to  a  Judge  in  Chambers  by  summons,  and  thereupon  new  trustees 
be  appointed ;  and  by  the  same  or  any  subsequent  orders,  to  be  made  on 
ime  or  any  other  summons,  such  vesting  and  other  consequential  orders 
be  made  as  the  Coui*t  has  jurisdiction  to  make  upon  petition  for  the 
nhnent  of  new  trustees.  The  summons  is  to  be  intituled  and  served  as 
tion  in  like  case  would  have  been. 

le  13a  does  not  apply  where  ti'ustees  have  been  appointed  out  of  Court, 
n  such  a  ca^^  a  vesting  order  can  only  be  obtained  on  petition :  Re 
,  33  Sol.  J.  575. 

nmerly ,  it  was  doubtful  whether  a  vesting  order,  except  in  cases  specially 
ied  lor,  could  be  made  in  Chambers  :  Frod.Hham  v.  F.,  15  Ch.  Div.  317  ; 
ee  Re  Moate,  22  Ch.  D.  635 ;  unless  the  matter  had  first  been  dealt  with 

L  II.  3  Y 
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in  Court :  Be  Tu^te^^ti  Qi.  Div*  529  (g,  t',,  as  to  form  of  onltr  in  miii  * 
and  since  r.  13a,  tSd  Bi&k  of  Englana  at  firet  declined  to  act  un  a  vi 
ord^r  made  in  ChamberB ;  and  Chittj',  J,,  on  their  objectkiii»  made  an 
in  Court:  Re  Griffith,  W,  N.  (89)  171  ;  but  in  Re  Jtmes,  69  h.  J.  Ck.  15 
W.  E.  203,  it  waa  held  that  tKo  Banlc  was  bound  to  a<rt  on  a  vesting 
made  on  motion  in  proceedings  instituted  bj  on^inatinjgf  summons  niia 
ruU\  and  that  eueh  summons,  though  not  a  ''cause/'  wad  a  ''md 
■within  eeet,  43>  And  vesting  orders  properly  made  in  Clmmber3  ar 
commonly  acted  on  by  the  Bank. 

Wliere  truntees  had  been  appointed  in  an  admon  action,  and  an  &ppli< 
on  Buuiroons  in  the  action  for  appointment  of  new  trustee  refuiied,  < 
ground  that  the  rule  applied  only  to  originating  summonses,  an  ordfi 
made  on  motion »  under  sect.  43,  referring  it  to  Chambers  to  appoin 
trustees  :  Re  Kui/,  W.  X.  (89}  90. 

In  a  complicated  cose,  a  petition  may  bo  presents  in  Heu  of  a  Bum 
and  the  costs  aUowed :  Re  Morris,  60  L,  T.  N.S.  96;  37  W.  E,  317 ;  ' 
(8Sn3K 

The  petition  (or  summons)  should  indicate  the  pirticidar  sections  < 
TniHtee  Acts  under  which  the  order  is  asked  for ;  Re  -¥0**,  37  Ch-  D 
Re  Ilaii,  m  L,  T.  N,S.  7ei. 

In  Rt  (Jiti,  V.-C*  M.,  5  May,  1871  ^  an  order  wfts  made  on  the  a^li 
of  the  logiil  pers,  represvea  of  two  beueficiaries. 

A  person  having  a  contingent  intc^retit  m  ** beneficially  entitled" 
sect.  37  :   Re  Sheppard,  4  D,  F.  &  J.  423 ;  and,  aemhle^  so  is  a  new  truste 
appointed :  iV/i.  RumtU,  1  $im,  N.S.  404  ;   but  tke  committee  of  a  luji^ 
not :  Re  Boiirke,  2  I>.  J.  &  S,  426. 

Where  a  purchaser  under  a  judgment  has  paid  his  money  into  Coi 
ahould  make  the  application :  Ay  Its  v.  *W,  17  Beav.  584  ;  but  the  Pit  n 
co-petitioner :  Rottfrtf  v.  Adam^^  14  Beav.  130  i  and  where  an  estate  isi 
lots  under  a  judgment,  one  jietition  as  to  such  lots  ia  not  multifarious  : 
and  tH-c  the  15  &  10  Y.  c.  55,  s.  1. 

Wliprc  knd  had  been  sold  under  a  judgment  in  a  creditor's  actii 
admon,  and  the  purchase- money  paid  into  Court,  a  vesting  order  waa 
on  the  application  of  the  Pit,  the  purchaser  consenting ;  «>e  Re  IVragtj,  1 
&  S.  350. 

Equitable  estates  are  bound  by  a  judgment  or  order  for  sale,  and  no 
cation  is  neces^sary  :  Re  WiftiumB,  5  D.  dc  S.  515;  Ba^4^it  v.  M&s^n,  2 
182  ;  and  see  13  &  H  V.  c.  (M>,  s.  30  ;  and  Smith  v.  Bouthtr,  I  Sm.  &  G. 

\Vhorc  the  Crown  has  become  entitled  to  the  whole  of  the  trust  e*i 
the  testator,  and  also  to  a  part  of  the  beneficial  interest  therein,  the 
cannot,  ufwn  an  application  tinder  the  Trustee  Acts  for  the  anpointm 
new  trustees  of  the  will  and  a  vesting  order,  make  a  vesting  order  agaii 
CrowTi,  but  an  apphcation  must  be  made  to  the  Court  under  sect.  5  < 
Intestates'  Estates  Act,  1884 :  Mt  Fralt's  Trusts,  34  W.  E.  757  ;  55  L.l 
313  ;  W.  N.  (86)  144, 

Aja  order  under  the  Acta  may  he  made  in  an  action,  without  i>etitii 
motion,  or  on  adjoumuient  from  Chambers :  ITtW  v*  B^Hltstoite^  i  K. 
213 ;  so,  after  an  order  on  petition,  a  fuilher  order  was  made  on  mot 
the  matter:  Re  liotbrook,  5  Jur.  N.S.  1333;  8  W.  B.  3;  Mackenzie^ 
sup.  p.  1039  ■  and  see  S.  a,  5  D.  &  S.  338;  16  Jur.  723. 

If  a  petitiijn  m  presented,  and  the  order  is  one  which  the  Court  oou 
have  made  but  for  the  Tmetee  Act^»  it  has  been  held  that  it  ahou 
intituled  in  the  Trustee  Acts  as  well  as  in  the  action  :  Oough  v.  Ba^ 
L.  T.  N.S.  738  ;  HuuUty  v.  VlitUerhuck,  W.  N.  (72)  81 ;  if  the' order  is 
in  a  cause,  it  is  unnecessary  to  entitle  it  in  the  Act :  and  see  sect.  43 
p.  1053. 

As  to  mode  of  and  evidence  on  applying  for  new  trustees^  t-.  sect  31; 
pp.  1080,  1081. 

An  order  under  the  15  &  16  Y.  c.  0^,  b.  4,  vesting  the  right  of  a  p 
"who  has  disobeyed  an  order  to  transfer  stock,  cannot  be  made  in  eud 
as  to  yaty  from  the  order  disobeyed ;  Skynntr  v.  Fdithet,  9  W.  E.  191. 

8EEYICE. 

All  the  r*.  q.  tr,  ought  to  be  served  with  a  petition  or  rammoas  fo 
appointment  of  new  tnisteefl,  or,  if  infanta,  be  made  petitionorfl  by 


\ 
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i^Btls,  in  which  case  the  petition  maj^  bo  amended  for  that  purpose 
beings  re-un&wercHl :   lit  Cartu  right,  ^  W.  E,  492 ;  Be  liichards,  5  D. 

5;  Jofitvv,  Jamrn,  9  Ha.  Ixxx. ;  lit  Fflhws^  StttlmieiU,   2  Jur,   N.S. 

.  in  special  case^  Iho  Court  rda^Les  the  r^{^^^^  ^*nj  ge  Llghthothj^ 
N.S.  40 :  lie  WiUcm,  U  Ch.  Div.  522  ;  lie  /  Estate,  2  N.  K. 

^  Bhnchard,  3  I*.  F.  &  J.  137;  ^«  Smyth  z^f,  2  D.  &  Sin. 

I  the  retiring  trustees  tdso :  Me  Shper,  18  Boar.  d96 ;  Ftdmnte  t.  Ken^ 
L.T.K.S.  687; 

not  trustees  who  have  refused  or  neglects  to  tranafor  for  twenty- 
lys :  ♦«;».  p,  104$) ;  nor  a  tnist-ec  who  is  pennantjntlv  resident  abroad  r 
old,  T  Ch.  22a ;  AV  Mitrtiu  />.  42  L.  T.  N.S.  247 ;  or  had  absconded 
not  bo  found :  ifc  Nkkolmfi,  W.  K.  (84)  76 ;  Utfde  v,  Bmbow^  W,  N. 

n  A  petition  or  gummons  for  appointment  of  now  trustees  of  a  sottle- 
be  bcsneficial  interests  nnder  which  had  h^n  made  the  enbjoot  of 
'  *-   it  was  held  that  the  original  wi,  q,  tr,^  their  husbands  and  wiyas, 

etMof  their  settlementt*,  suiliciontly  represented  all  parties  bene- 
-:  -  .^ted:  Be  Smi/th.  2  D.  k  8.  781 ;  and  see  O.  xvi.  8. 
ting  order  under  sect.  24  may  be  made,  without  i^rvio*?  of  the  peti- 
summons  on  the  trustee  {Jic  BuTter,  2  8,  &  O.  v.)  or  mortgagee  {Be 
M*frfqtjf/f,  13  Eq.  2(j),  who  has  refused  to  comply  with  the  request  in 
:  Br  Bius^tl,  1  Sim»  N.8,  4(H>. 

er  the  infant  heir  of  a  mortgagee  or  trustee,  nor  the  hrir's  guardian, 

'  =erved  with  u  petition  or  summons  for  appointment  of   a  per.-on 

r  for  a  A^estmp  order:  Rv  IFmc,  5  D.  Sr  S.  415 ;  Bv  Li  ft  ft? ,  1  Kij. 

tn,  9  W.  It,  iSSd;  Rr  Tur»'rdy,  9  W.  R,  398 ;  but  see  contra,  Br 
-  >v .  R.  837 ;  Be.  AdaniM,  bl  L.  T.  N»S.  337  ;  35  W.  E.  770. 
ft^  he  must  be  served  :  Puri}i3  v.  Abraham ,  W,  N.  (66)  126i 
'  -     f  a  testator  whose  trustees  predeceased  him  mu«t  l>e  served: 

>t*-^   11    Ei|.  251;   GiihStm  v.   Simj>mn,  a  Eq.   332;   Be  IVittiam*' 

.  D,  23L     But  in  AV  GiH,  o  May.  1871,  Y.-C.  M.  nmde  the  order 

"  of  the  heir,  who  could  not  be  found. 
_  ptneing  with  service  on  rs.  7.  tr.  resident  in  Anstralia»  see  B4 
31  Cb.  Div.  522. 

re  appointing  guardians  to  infants  are  not  required  (see  0.  XVI.  19), 
a  lunatic  respondent  an  order  of  ctmrse  is  still  re<iuirf.'d, 
!OT«Psioner  need  not  be  served  with  a  petition  or  summons  for  an  order 
laasebolds  in  a  new  trustee  where  the  lessor's  licence  in  not  required 
issignment :  Be  Matthew,  2  W,  E,  85;  and  see  Be  Hazehlim^  16  Jur. 

^tion  or  summons  to  vest  the  right  to  transfer  stock  in  ti'iistees, 
*d  under  a  power  in   place  of   a  lunatic   and   another,  should  be 
on  the  lunatic's  committee  :  Re  Saumarez,  25  L.  J»  Clit  575 ;  8.  C*.,  8 
t  O.  390;   Br  Parkrr,  32  Beav.  580;  and  he  in  entitled  to  his  costs 
Re  WiM,  7  Jim  N,S.  323 ;  30  L,  J.  Ch.  453. 

an  order  cannot  be  made  in  an  aetion  only  without  a  petition  in 
r:  Jrffryf.^v,  fhf/f^thite,  7  Jur.  N.S.  tiHT  ;  L.  Jj,.  9  W.  R.  428.  But 
-n'lni  v.  Cltirk%  4  Ch*  167,  d  sap.  p,  1047,  which  see  also  us  to  mode  of 

here  u  lunatic  is  inten?stedt 

iig  on  the  lord  of  a  manor  a  petition  or  summons  for  an  order 
I  C4jjyholdj>,  under  sect.  28,  v,  sup,  p,  1053. 
furlaer  as  to  service  of  petitions,  8np.  YoL  I.  p.  340. 


SECTIONS  44—49^ — EVIDENCE. 

*^.  44,  orders  nmde  are  to  be  conclusive  evidence  of  the  alle^tione  on 
thi'v  are  found *3<1. 

!r^  ihfi  legul  estate  in  mortj?a;£red  land  had  dnscendcd  on  an  infsint  heir 
niortgugee,  the  Court  required  formal  evidence  of  the  heirship  and 
J"  Be  rUf^^Il  Y.-C.  W.,  12  Beo,  1857  ;  S.  a,  4  K.  &  J.  338;  6  W.  U. 
•^  alHO  Re  \Vi»e,  5  D.  &  S.  415» 

Ue  Bivlrock,   2  W.  E.  386,  V.-C.  K.  required  an  oxor  who  had  not 
I  to  renounce  probate  before  vesting  the  estato  in  the  other, 
fl  wading  affidavits  made  in  another  cause  or  matter,  see  O.  xxxvii,  3, 
3  y2 
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Where  an  appointmeiit  of  new  truatees  is  mado  by  deed,  thougli 
required  to  be  »o,  on  application  for  a  resting  order  tbc^ro  must  bo  pr^ 
the  handwriting  of  the  atteeting  witness,  or  of  endeavour  and  failure  to  f 
witness  to  his  band  writing,  aud  thereupon  the  order  may  be  drawn  i 
proof  of  the  handwriting  of  the  appointor  :  i?r  Eicf,  32  Ch,  Kv,  35. 

Extracts  from  pariMh  registers  are  sufficient,  if  signed  by  tiie  **  cm 
alone,  and  not  verified:  iff  Porter ^  4  W.  E,  443;  correcting  the  n 
(2  D.  M.  &  0,  74tS)  qI  He  Hail  mp,  p.  137, 

As  to  the  aclmiHsibility  of  Sootcn  pariah  Tegistcra  or  certified  est 
therefrom,  see  Ltftii  v.  Kntnnhf,  14  Ajip.  Ct*.  437. 

Sect.  45  authorizes  orders  vesting  m  new  trustees  of  charities  any  ] 
stock,  or  cbo«e  in  action,  i-,  inf..  Chap.  XLII.,  Sections  I,,  II.,  and 
p.  1102. 

And  sects,  46,  47  preirent  escheat  or  forfeiture  by  attainder  or  conn 
of  a  mortgagee  or  tmsteOt  and  see  33  &  34  V.  c.  23,  and  sect  S  ol 
Extension  Act,  giving  the  Court  power  to  appoint  new  tnisteea  in  the 
of  persons  convicted  of  felony. 

By  sect.  48,  money  payable  to  infants  or  lunatics  nndor  the  Act  mi 
paid  into  Court.  But  the  Court  has  no  power  under  the  Act  to  comp€ 
payinent  of  money  into  Court :  Ee  Parb^,  29  L.  T.  72. 

By  sect.  49  the  Court  may  make  a  decree  in  the  absence  of  a  mere  tr 
who  cannot  bo  found :  eeo  Wtsthead  y.  Salt,  6  W.  E.  52  ;  3  Jur.  N.S,  IS 

COSTS. 

By  sect.  51,  the  costs  and  expenses  of  or  relating  to  petitioni,  oi 
directions,  conveyances,  assignments,  and  transfers,  under  the  Act^  mi 
given  out  of  the  lands  or  personal  estate,  or  the  rents  or  produce  tbere< 
as  the  Court  shall  direct. 

An  ordf  r  was  made  vesting  the  estate  in  a  new  trustee,  and  that  by  co] 
he  might  pay  the  costs  of  the  proceedings,  and  that  such  costs,  with  int 
at  £4  p.  c,  might  be  a  charf^  on  the  inheritanoe :  Exjy.  Ikinei,  IB  Jur, 
et  V.  9up.  p.  1040 ;  iitf.  p.  1076, 

The  costM  of  a  veeting  onler  on  a  sale  should  be  borne  by  the  vendor : 
T.  Cox,  17  lieav,  581  ;  Bradlry  v,  Mttuton,  16  Beav.  294  ;  Pttr^^  v.  /Mi 
K.  &  J.  4 1 ;  and  not  by  a  railway  co,  under  the  Lands  Clauses  Act,  i 
JU  8,  Wales  Efj.  Co.,  14  Beav.  418. 

In  Be  Eilison,  2  Jur.  N.8,  62,  a  petition  asking  an  inquiry,  and  fo 
costs  **inridental  U)  or  consequent  on  the  inquiry-,"  the  Court  exclude 
words  quotod  from  the  order  a^  gi\ing  riso  to  uncertainty* 

The  Coui-t  has  no  power  to  make  a  respondent  to  a  petition  under  thi 
pay  costs:  Re  pTimrme,  2:S  Ikav.  590:  and  see  lir  Sarah  Kmghr$  W\ 
Ch.  Div,  82  (where  Pearson.  J.,  thought  there  was  jurisdiction  \ 
O.  LXV.  1,  but  Cotton,  L,  J,,  doubted  tho  jurisdiction);  %etu»^  imde 
Trustee  Belief  Acts,  R^  Woodbttr^i,  1  D.  &  J.  3;i3 :  and  see  Ltaq  v.  Mat 

A  person  filing  a  bill,  instead  of  proceeding  under  this  Act,  had  to  pa 
extra  costs:   TfumimY.  Waiker,  18  Boa  v.  521. 

Costs  will  not  be  allowed  on  the  higher  scale  merely  on  the  ground 
the  trust  fuods  are  large :  Be  SfyBttigfie,  32  W.  R.  385. 

If  the  application  bo  solely  for  tho  benefit  of  a  tenant  for  life,  he  wil 
the  costs,  but  the  costs  of  an  application  for  the  general  benefit  oi 
estate,  such  qs  the  appointment  of  now  trustees,  should  be  defrayed  f 
corpus,  as  between  solr  and  client :  Be  Parbu,  29  L.  T.  72 :  Caritr  f,  Sth 
26  Beav.  374. 

As  to  costs  of  two  petitions  presented  the  same  day  for  the  same  pur 
see  Re  Prmg,  28  L.  T.  N.S.  467. 

As  to  ooflts  in  cases  of  lunacy,  i\  $up,  p.  1047. 
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ON  XI. — ^Pebsons  entitled  to  Lands  directed  to  be  sold, 

X)NTEYED,   Ac,   DECLABED   TRUSTEES — VESTING    OR    CONVEY* 

NG  — Trustee  Act,  1850,  ss.  29,  30,  53  — Trustee  Act, 
862,  8.  1. 

fant  declared  Trustee  on  Sale  under  Judgment — Sects.  29,  30 — 
Person  appointed  to  convey — Sect^  20. 

ECTiON  for  sale  to  raise  debts  &c. — ''And  declare,  that  upon  such 
le  Deft  W.,  the  infant,  the  heir-at-law  of  the  testator,  will  be  a 
5  of  the  real  estate  hereinbefore  directed  to  be  sold,  or  such  parts 
f  as  shall  be  so  sold,  for  the  purchaser  or  purchasers  thereof, 
I  the  meaning  of  the  Trustee  Act,  1850;  And  this  Court  doth 
that  the  Pit  J.  be  appointed  to  convey  the  said  hereditaments  for 
tate  of  the  said  Deft  therein,  and  that  he  do  convey  the  same 
ingly."— /ohm  v.  Williams,  N .-0,  8.,  24  May,  1856,  A.  1050;  and 
r.  p.  1068. 

decree  for  account  of  what  was  due  to  Pit  on  his  equitable  mortgage, 
1  default,  for  a  sale ;  with  declaration  that  the  mortgagor's  infant  heir 
be  a  trustee  under  the  Act  for  the  purchaser,  see  Loah  v.  Hay  ton, 
W.,  9  Dec.  1854,  B.  211 ;  but  compare  Smith  v.  Boucher,  1  S.  &  G.  72. 
order  imder  sects.  7,  29,  and  20,  declaring  infant  devisee  a  trustee  for 
Tchaser  under  order  for  sale  to  pay  debts,  and  vesting  infant's  interest 
ustee  of  attendant  term  to  convey,  see  Edmunds  v.  Powell,  V.-C.  K., 
>.  1852,  A.  366. 


^ant  declared  Trustee  of  Estates  directed  to  be  Mortgaged — Sect.  30 ; 
and  Person  appointed  to  execute  Mortgage — Sect.  20. 

rxB  directing  debts  and  costs  to  be  borne  by  the  estates  respec- 
devised  to  the  infant  and  another  rateably,  and  apportioned 
ats  to  be  raised  by  mortgage,  and  all  proper  parties  to  join — 
[are,  that  the  infant  Deft  is  (to  be  deemed)  a  trustee  of  so  much 
9  estates  devised  to  him  as  shall  be  so  mortgaged  as  aforesaid, 
1  the  meaning  of  the  Trustee  Act,  1850;  And  Let  W.,  of  &c.  (in 
ace  of  ihe  infant  Deft)  execute  such  mortgage  on  the  said  estate 
>  Judge  &c.  shall  approve  and  direct.'* — Gunn  v.  Savill,  V.-C.  8., 
ay,  1853,  A.  1276;  Smith  v.  Lemaitre,  V.-C.  W.,  13  Jan.  1855, 
0.     See  note,  inf.  p.  1069. 

the  more  proper  form  would  be  to  appoint  a  person  to  convey,  for  the 
of  the  infant,  b^  way  of  mortgage,  and  to  order  such  person  to  execute 
[lortgage  as  the  judge  shall  approve :  see  Form  3,  inf. 


V'-:      ^     /■      : 


claration  that  Persons  not  in  Esse  wouldy  on  coming  into  Esse^  he 
Trustees — Sects.  29,  30;  and  appointing  Person  to  convey  to 
Purchaser  or  Mortgagee — Sect.  20. 

tscTioir  that  debts  &c.,  be  raised  by  sale  or  mortgage— "And 
re,  that  the  interests  of  any  unborn  sons  and  daughters  of  the 
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Deft  N-  In  tlie  said  hereditament  are  the  interesta  of  persons 
upon  earning  into  existence,  would  he  tmstees  within  the  mean 
the  Tryatee  Act,  1850j  And  Let  H.,  of  &c.,  be  appointed  to  exect 
conveyance  or  mortgage  for  the  purpose  of  oonvejing  the  real  es 
be  so  Bold  or  mortgagi?d,  for  aU  such  estate  and  interest  as  any  m 
Bona  and  daughtem  of  the  said  Deft  would,  on  comings  into  eiic 
be  seised  of  in  such  real  estates;  And  Let  the  said  H.  execute 
conveyance  or  mortgage  accordingly.'' — GilHhnd  v.  Newton,  V.-^ 
12  July,  1850,  A.  1569 ;  see  note,  in/  p.  1066. 


i| 


4.  Bevlaratmi  that  Partm  ff/T,  or  that  Persons  on  coming  inti 
tcoitld  he^  Trustee^j  and  directing  Conteyanve  or  Ff* 
Sect  30. 

Dbclahe,  that  the  (Pit,  or  Deft)  A.,  who  is  an  infant  [or  out 
jurisdiction  of  this  Court  <&c.],  is  a  trustee  [or  that  the  interests  ^ 
unborn  child  or  children,  or  issue  of  (the  Tit,  or  Deft)  A.,  who 
claim  under  the  said  A,,  or  under  the  will  of  A.,  deceased  &c.,  or 
the  indenture  of  settlement  made  by  A.^  deceased,  dated  &c., 
pleadings  mentioned,  are  the  interests  of  persons  who,  on  comin 
existence,  wouhl  be  trustees]  within  the  meamng  of  the  Trusts 
1850,  of  the  lands  &:c.  [/«  judgment  *rty,  hereinbefore^  In  suht 
order  my,  by  the  judgment  dated  &c.]  directed  to  be  conveyed  & 
ordered,  add  directions  Jor  vesting  the  estate^  or  discharging^  ret^asi 
disposing  of  any  contingent  right.     See  Forms,  tVj/;]. 


5.  Specijio  Performance — Infant  dtckred  Trustee — Seet^  30;  i 
appointed  to  mr render  Cftpyholdfi — Sect.  20- 

JuDOMENT  for  specific  performance  of  agreement  for  sale,  De 
mitt ing  possession  and  acceptance  of  title — ^**  And  it  appearing  1: 
evidence  aforesaid  that  the  Pit  S*  is  the  eldest  son  of  0,,  deceas 
the  pleadings  named,  and  his  heir  accordiDg  to  the  ciLstom  c 
manor  of  — ,  whereof  the  said  copyhold  property  is  holden,  An«J 
the  said  Pit  S.  is  an  infant,  Declare  that  the  said  Pit  is  a  tr 
within  the  meaning  of  the  Trustee  Act,  1850^  of  the  said  cop 
property  for  the  Deft  the  purchaser  thereof/' — Person  appoint 
sun-ender  (and  assure)  the  said  copyholds  for  all  the  estate  o 
infant;  And  on  proper  surrender  (assurance)  by  him,  and  all  nece 
parties,  at  the  cost  of  the  estate  of  the  said  0.,  deceased  (to  be  B( 
by  the  Judge  at  the  expense  of  the  Deft),  Deft  to  pay  the  Pit  B.,  B 
administratrix  of  the  said  0.,  deceased,  the  sum  of  £ —  agreed  up 
the  halaoce  of  his  purchase-money  for  the  said  copyhold  proper 
No  costs  on  either  Bide.-^Baggott  v.  Biackham,  T.-C.  K.^  11  Feb. ; 
A.  266. 


xi,J  Persons  entitled  to  Lands^  Sfc. 
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tfifie  Per/ornutnce^ReleiXsing  Contingent  Rights  of  Persons  not 
n  E^e — Sect.  30;  Person  appointed  to  eont^y  /or  In/ants  to 
^urcAajftrSf  on  Payment — Sect.  20, 

GME2ET  for  epecific  perfonnanc©  of  contracts  for  sale,  and  direction 

5  eereral  Pits,  the  purchaBers,  to  pay  their  purchase-moneys  into 
— **Declare»  that  upon  payment  by  the  said  Pits  respectively  of 
respective  purchasu-moneys  and  interest  as  aforesaid^  the  interests 
f  unborn  person  or  persons  in  the  hereditaments  comprised  in 
^Teral  contracts,  who  might  claim  under  or  by  virtue  of  the 
tions  contained  in  the  indenture  dated  &c.,  subject  to,  and  in  de- 
af, the  exercise  of  the  joint  power  of  appointment  vested  in  &c., 
>©  the  interests  &c.  [Form  4];  And  Let,  upon  such  payment  as 
aid  bein^  made,  the  hereditaments  eomprisod  in  the  said  con- 
respectively,  in  respect  of  which  such  several  payments  shall  bo 

be  wholly  released  and  discharged  from  the  contingent  rights  of 
idi  unborn  person  or  persons  therein;  And  it  appearing  by  the 
rit  of  Ac,  that  the  Pefta  W.  &c.,  are  respectively  infants,  and 
sarj'  parties  to  the  conveyances  to  be  ex»?cuted  of  the  heredita- 
.  «)mprised  in  the  said  several  contracts  in  respect  uf  which  such 
eats  are  to  be  made.  Declare,  that  the  said  infant  Defts  (upon  such 
L*nts  being  made  by  the  respective  Pits  as  aforesaid)  will  be  trus- 
or  the  Fits  respectively,  within  the  meaning  of  the  Trustee  Act, 

And  Let,  upon  such  payments  being  made,  all  proper  parties 
in  conveying  the  estates  comprised  in  such  several  contracts  (or 
parts  thereof  as  remain  to  be  conveyed)  to  the  respective  pur- 
rs thereof y  or  as  they  shall  direct;  And  Let  thereupon  also  W.,  of 

6  appointed  to  join  in  conveying  the  said  last-mentioned  estates, 
1  the  estate  and  interest  therein  of  the  said  infants  respectively/* 
^h  conveyances  to  be  settled  by  the  Judge, — [Add  Lodgment 
lule.  Form  No.  3.]~iSee  Hargreaves  y,  Wright^  Y.-C,  W.,  6  June, 

A.  13^4  ;  1  W.  E.  408;  and  see  Wake  v.  ir,,  17  Jur.  545, 

'  decree  for  specific  performance  of  conti'act  for  nalo*  and  appointinpr 

El  to  surrendtL-r  thts  outstanding  legal  eatate  in  copylinlda  of  the  unknown 

>f  a  paid-o£F  mortgiigtHLS  and  directing,  upon  pajmeut  of  tlio  purchas«i- 

y,  such  person  to  surrender  accordingly,  see  /iV  K'iye,  Bill  w  L'fig*\ 

>     i'»  Time,  1H58,  A,  11  (>4.  on  i>etitiiiii  under  the  Act,  and  in  suit  tor 

ancGj  the  Vice- Chancellor  having  required  the  Pit's  right  to 

.  LLL  a  guit,  «co  sect,  a3,  in/,  p.  1009. 

t'O  for  gpecilic  pei-f oiTiiance  against  infant  heir  of  vendor »  and,  it 

-    that  the  jmrcnasc-money  had  been  paid  to  tho  vendor,  de^^laring 

Liiuiit  tt  truistee  withiu  the  Act  for  the  piu't-hus^jr,  and  cUrectiag  the 

I  to  vest  in  the  pni'cha^ier  in  fee,  bee  Barrdi  w  Godfrey ^  V--C.  L.  Cran- 

It  13  Mar.  1851,  A.  624 ;  but  »ee  notes.  ii*J\  p*  1068,  sup,  p,  1048. 

p^cijic  Per/ormanve — Infant  and  Persons  not  in  Esse  declared 
Trustees  for  Purpose  of  granting  Lease — Co-Df/endant  appointed 
to  assign, 

rDOMEST  for  specific  performanco  of  contract  for  lease — '*  Declare, 
the  infant  Peft  B,  is  a  trustee  of  the  said  messuage  Kc,  for  the 
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purpose  of  granting  eucli  lease,  within  the  meaning  of  the  Trust 
1850;  And  Declare,  that  the  interests  of  all  the  (anj)  unborn  U 
the  Deft  E.  B.  [^in/an^M  father]  in  the  said  me^euage  &c.,  t 
interests  &c.  [Form  4,  p.  1058],  for  the  purpose  of  granting  sue 
thereof  as  aforesaid;  And  this  Court  doth  order  that  the  Deft  E 
appointed  to  convey  or  assign,  by  way  of  demise,  the  said  me 
&c.,  for  the  estate  and  interest  of  the  said  Deft  B.,  the  infai 
discharged  from  the  contingent  rights  and  interest  of  any  euch  i 
issue  to  the  extent  of  the  term  and  interest  intended  to  be  g 
by  the  said  lease." — Hodgson  v.  Bower,  V,-C.  K.,  21  Ap»  18 
854. 


8.  Defendant  declared  Trustee  for  the  purpose  of  granting  a  1 

Upon  motion  &c.,  by  counsel  for  the  Pit,  the  Court  being  of  c 
that  the  Deft  is  a  trustee,  within  the  meaning  of  the  Trust€ 
1850,  of  the  messuage  and  premises  comprised  in  the  lease  dat4 
for  the  purpose  of  granting  such  new  lease  of  the  8aid  messnai 
premises,  as  by  the  said  order  dated  &c.  was  directed  to  be  ex 
by  the  Deft;  Let  A.  B.  of  &c.,  be  appointed  to  conrey  or  assign  \ 
of  demise  the  said  messuage  and  premises  for  the  estate  therein 
Deft,  to  the  extent  of  the  term  and  interest  intended  to  be  grant 
and  subject  to  the  covenants  and  conditions  contmned  in,  the 
settled  by  the  Chief  Clerk,  and  referred  to  in  the  Chief  Clerk's  \ 
cate,  dated  Scc.-'Hall  v.  Hale,  Kay,  J.,  24  July,  1884,  A.  1258; 
61  L.  T.  N.8.  226. 

In  Orace  v.  Baynion,  25  W.  B.  506,  Bomilly,  M.  R.,  expres^d  his  c 
that  the  Court  had  no  power  either  to  appoint  a  person  to  convoy 
place  of  a  party  refusing  to  execute  the  lease,  or  to  make  a  Testing  on 

For  decree  for  specinc  performance  of  t^tator's  couti-act  for  leJis 
declaring  infant  Defte  trustees  for  the  Pit,  and  that  persons  not  in  eJ 
might  claim  under  the  will,  would,  on  coming  into  c*^e,  be  trustees 
the  Act ;  and  directing  that  the  lands,  for  their  estates  and  intt  rest«, 
the  trustees  and  exors  of  the  will,  to  the  intent  that  they  may  grant 
thereof,  pursuant  to  the  testator's  contracts— costs  of  all  parties  out 
estate,  see  Howell  y.  Palmer,  V.-C.  S.,  21  Dec.  1855,  A.  1'91, 

For  decree  declaring  lands  charged  with  a  perpetual  annuity,  and  1 
and  his  heirs,  &c.,  entitled  thereto  under  a  deed  of  appointnicut.  subje 
charge  thereby  created,  and  to  a  power  of  revocation,  and  the  Pit  enti 
specific  performance  of  a  covenant  to  grant  such  annuity  by  Bettlement 
and  declaring  the  Pit  and  other  parties  trustees  of  the  lands  under  th 
so  far  as  regards  such  annuity,  and  that  persons  not  in  e»sfi  wonld,  on  o 
into  e89e,  be  trustees ;  and  appointing  two  of  the  parties  to  release  and  c 
the  interests  of  the  persons  not  in  esse,  so  as  to  vest  the  annuity  in  the  ti 
of  the  settlement  and  the  persons  appointed,  and  directing  the  adult  i 
to  execute  such  deed  of  grant,  and  do  such  acts  as  might  be  nece^^sarj*  1 
the  annuity — the  costs  to  be  taxed  and  be  a  charge  upon  it,  see  Fa^itr 
V.-C.  K,  7  July,  1860,  A.  1499. 

For  order  on  petition  (after  the  donee  of  a  power  of  jointuring  had  r 
to  obey  a  decree  for  specific  performance  of  an  agreement  to  jointure}  *l 
ing  him  a  trustee  for  the  Pit  to  the  extent  of  the  jointure,  and  appoint 
person  to  execute  the  jointure  deed,  see  Wellesley  v.  W.,  Exp,  Mornhr 
v.  M.  &  G.  637. 


XT,]  Persons  eniitted  to  Zandsj  ^*e. 
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mjic  Per/armame  of  Afjreement  for  Exchange  of  Lands — Mf 
ktimng  Contingent  Bights — Appointing  Person  to  Convey, 

GitEXT  for  specific  performance  of  tlie  agreement  for  exchange — 
Declare  that,  upon  such  pajTnent  by  the  Pit  as  hereinafter  is 
iiig  made,  the  Defts,  according  to  their  several  and  respec- 
-  and  interests  in  the  hereditaments  and  premises  comprised 
referred  to  by  the  said  second  schedule  to  the  said  agreement,  are 
he)  trustees,  and  that  the  Deft  M.  E,  [Me  fnt  tenant  in  tail'] 
ill  the  estates  and  interests  in  the  same  hereditaments  and  pre- 
which  are  represented  by  him  as  such  tenant  in  tail  as  in  the 
ings)  mentioned,  is  (will  be)  a  trustee  of  the  same  hereditaments 
wmises  for  the  Pit,  his  heirs,  exors,  and  admors  respectively  j 
hat  the  interests  ol  any  unborn  person  or  persons  in  the  same 
^taments  and  premises,  who  might  claim  under  or  by  virtue  of  the 
tions  contained  in  the  will  of  the  testator,  Sir  W.  E.,  prior  to 
lid  estate  of  the  said  Deft  M.  E.  will  be  interests  &c.  [Form  4, 
►8],  Appoint  the  Deft  B.  to  convey  to  the  Pit  all  such  of  the 
taments  and  premises  comprised  in  or  referred  to  by  the  said 
I  schedule  to  the  said  agreement  as  are  of  freehold  tenure  for  all 
tat«  of  the  several  Defta  who  are  infants,  and  for  all  the  estates 
ateresta  represented  by  the  said  Deft  M.  E,  os  such  first  tenant 
as  in  the  (pleadings)  mentioned,  and  to  release  the  coutingont 
\<ii  all  such  Defts,  and  of  all  and  every  other  persons  or  person, 
>r  to  be  bom,  therein  to  the  use  of  the  Pit,  his  heirs,  and  assigns; 
0  release  and  dispose  of  to  the  Pit,  his  heirs,  eiors,  or  admors, 
Sf  contingent  rights  of  such  Defts,  and  all  and  every  the  personS| 
JT  unborn^  in  or  to  all  such  of  the  hereditaments  and  premises 
■ised  in  or  referred  to  by  the  said  second  schedule  to  the  said 
ment  as  are  of  lea^ehold  and  copyhold  tenure,  in  and  to  all  such 
itaments  and  jiremises  respectively, ^DirectioDs  for  mutual  con* 
OQA.-^£idon,  Earl  ofv,  Mden,  Y.-C\  H.,  13  Jan.  187(>,  A,  175, 


nfnnt  and  Parties  Abroad  ( IFi/r,  ami  Hnabftml  in  her  Rlghf) 
Wkred  Tr nitres  after  Judgment  for  Partition — Ptrmns  ap- 
mtifcd  to  CottceySectH,  3U,  2t». 

K23CE3iT  foT  partition — **And  Declare,  that  after  such  partition 
bav©  been  made  and  confirmed  the  infant  Deft  T.  will  be  a  trustee 
I  &c.,  of  such  shares  of  the  said  manor,  rectory,  hereditaments 
8  shall  be  allotted  to  the  said  other  parties;  AnA  this  Court  doth 
that  the  Deft  J.  be  app^iinted  to  convey  such  shares  for  such 
and  interest  as  the  said  infant  hath  thereiu,  to  the  said  other 
s;  And  Let  the  Deft  J.  convey  the  same  accordingly;  And 
re,  that  the  Deft  II.  and  the  Deft  A.,  the  wife  of  the  Deft  G.,  as 
»-at-law  of  W.  in  the  pleathngs  named,  or  the  said  Defta  G.  and 
is  wife,  in  right  of  the  said  A.,  are  trustees  of  the  said  manor  &c., 
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for  tho  Pit  and  the  said  other  Defta,  witliin  tlie  intent  and  meani 
the  Trustee  Act,  1850;  And  it  appearing  bjthe  evideoce  aforesai 
the  said  Delta  A.,  and  G.,  her  husband,  are  out  of  the  juriadiet 
this  Court,  this  Court  doth  order  that  the  Deft  H.  be  appoin 
oonvey  the  said  manor  &c.^  for  such  estates  &&  the  said  A.  and  G. 
therein ;  And  I^et  him  convey  the  same  to  the  said  parties  accordi] 
— Convoy ances  to  be  settled  by  the  Judge. — Brooke  Y^Broum^  V.-' 
8  July,  1854,  A.  1564. 

For  like  declaration,  see  Bomra  t.  Wri(fht,  V.-C.  L.  Craaworth,  i- 
185  L  A,  C47  J  uJid  see  IftlU  v.  Abruhant,  V,-C.  W.,  9  July,  Ba^*,  B, 
Langh'ti  v.  Bet^tm*,  Y.-C,  K.,  27  April,  1851,  B.  851  ;  aid  furthtJr 
2  Aug.  1858, 

For  subsequent  order  on  petition,  appointing  person  to  convey  the 
and  hit-erost  of  the  infunt  Tlti  in  the  shares  allotted  to  the  other  p 
see  UrfhY.  Ahrahnm,  V.-C.  W.,  18  Feb.  1854,  B.  93;  but  see  Form  IC 
and  notes  Chap*  XL VI-  "  Pabtitiox  ;"  and  see  Eaiun  t.  Hanmli,  V. 
13  Mar.  1855,  A.  785. 

Fur  order  dMjIaring  that  unborn  porsona  would  on  their  birth  be  h 
for  the  purpogt'9  of  a  dwrce  for  partition,  and  appoint! u;*-  a  person  to 01 
a  proper  assurance,  by  way  of  extingviiehraent  or  otherwise,  of  thei 
tinfreiit  rights  and  irit<?resb,  seo  Beh)e  v.  Brttii:Tt\  \.'C,  S.  in  (Jha: 
27  Nov.  \Hm,  A.  2255,  anil  sim."  Forms  20,  21,  h^f.  pp.  1066,  1067. 

For  order  on  petition,  after  decree  for  partition,  where  the  sharei 
minute*  and  Bubdivided,  det'laiing  the  several  parties  interested  in  a 
hold  estiite  (e;xcept  ajs  to  their  own  shares)  trusteets  for  the  paitiofl  to 
share!?  had  been  allotted  under  the  coiu mission,  and  aj^P'^^^^^ff  ^^^ 
sole  trustee  thereof,  and  vesting  the  property  in  him  for  the  residnei 
term,  and  directing  Mm  to  assign  the  divided  nhares  to  the  persons  to 
the  f^atne  bad  been  allotted,  see  Shepherd  v.  Vfturchill^  M,  E,  4  Dec 
B.  00^  \  25  henY.  21. 


11.  DecJardiion  that  ParU€&  ar^y  and  that  Fef^was  ttoi  in  Esse  u 
Trtt^fees  on  Sale  under  tfm  Partition  Acts — Sict.  30* 

DiREcnoif  for  sal©  by  the  trustees  in  lieu  of  partition — And  D 
that  upon  such  sale  the  Fits  and  the  Deft  P.  as  one  of  the  co-he 
the  testator  d;c*,  will  be  trustees  of  their  respective  estates  and  in  1 
in  the  hereditaments  hereinbefore  directed  to  be  sold  for  the  pur 
or  pnrcliasors  thereof,  within  the  meaning  of  the  Trustee  Act, 
And  Declare  that  the  interests  of  tho  unborn  children  or  issue  < 
Pit  E.  0.  are  the  interests  &c.  [Form  4^  p.  1058]  j  And  pursuant 
said  Trustee  Act,  1850,  Let  the  Defts  L,  &c.,  be  appointed  to  c 
the  said  hereditaments  for  the  estates  therein  of  the  Pits  and  the 
P.  as  such  co-heirs  as  aforesaid  who  are  (they  being)  out  of  the 
diction  of  this  Court,  and  for  all  such  estates  and  interests  a 
unborn  children  or  isane  of  the  Pit  E.  C.  would,  on  coming  into 
ence,  be  seised  of  or  entitled  to  in  the  said  hereditaments .^ — Chi 
PetiipheTy  Y.-O.  M.J  25  June,  1870,  A.  1778;  and  see  also  Harri 
Ashton,  10  July,  1869,  A.  2519,  m/,  Form  21,  where  infants 
seised. 

For  declaration  in  a  decree  for  sale,  under  the  Partition  Act,  1869,  th 
interest  of  the  persons  or  person  who  upon  the  death  of  Pit  wiU  be  and  b 
his  right  hoirs  or  right  heir  in  the  real  estate,  are  interests  of  personi 
upon  coming  into  existence,  wilt  be  trustees  within  the  meaning  t 
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►  Act,  185*),  fl,  30,  see  Bameit  v.  Moj-mi,  M.  E,,  31  May,  1875,  A.  1145 ; 
.  Ck  557  ;  S.  C,  20  E<i.  1»2. 


//  Parties  deciaml  Trustees  of  Estates  directed  to  be  Sold  under 
\f  Partition  Act,  and  that  Unborn  Persons  on  coming  into  Ense 
ill  be. 

AL  jqdgment  and  directions  for  sale  and  paymont  of  proceeds 
ourt — *^And  Declare  that  tho  several  parties  to  the  aecondly- 
»iied  action  are  trustees  within  &c.,  of  their  reepectiTe  shares  and 
ita  in  the  several  estates  hereby  directed  to  be  sold,  and  that  the 
its  in  &ach  eeveral  estates  of  all  unborn  persons  who  might  claim 
the  will  of  L.,  the  father,  in  the  (pleadings)  named  are  the 
»te'*  Sec.  [Porm  4,  p.  lObS^.—Lees  v.  Cotdion,  M.  E.,  11  March, 
B.  730;  6\  C,  20  K<x,  20»— Any  directions  for  appointing  new 
as  and  for  vesting  were  postponed. 

qucnt  order  on  petition  appointing  a  person  tnistee  of  the  ostates 

Ho  sold  in  tho  place  of  tho  several  partios  to  the  action,  fur  tho 

t  _^]    ill;-  effect  tn  tho  judj^men^  aod  that  the  estatt^s  vest  in  him 

T        cv^^  shores  and  interests  of  the  several  parties  to  the  action, 

1'^  tho  contingent  rights  of  all  unlwrn  pere^niB  who  might  claim, 

stec  not  to  take  jwi^esfcinn^  and  without  prejudice  to   his  re- 

z  ine  rent*  as  ag».*nt  a^  Uieretofore,  and  to  his  remuneration  as  such 

'see  Lff^Y.  Coullvn,  M.  E,,  1  July,  1875,  B.  V6m, 

.  In/anti  deehred  TrmtecM/or  tiie  Purpom  of  Sale  under  the 
Partition  Act, 

stcTTosa  for  aale^**Ajid  Declare  that  in  case  of  such  sale  the 
t  Pita  H,  &  S.  will  be  trustees  within  &c.,  of  the  hereditaments 
iht»fore  directed  to  be  sold  for  the  purchaser  or  purchasers  thereof 
1  the  estate  and  iaterest  of  the  said  infants  therein/' — Beurdmore 
,  V.-O.  W.,  13  Jan.  1872,  A.  100;  and  see  //%»  v.  Dorkiii, 
W.,  8  March,  1872,  13  Eq.  280,  where  it  was  declared  that  on 
oat  or  Bet- off  of  the  purchase- money  the  infant  lieft  would  be 
«  of  all  his  estate  and  interest  &e. 


Vm  Contpo^  declared  Trustee  of  Leasehoids  directed  to  be  Sold^ 
Order  in  Chnncet**/  onii/Sect,  29,  and  Act  of  1852,  «,  1, 

li  it  appearing  that  the  Pit  and  the  Doft  [wort  compos  appearing  by 
ardian  ad  Utem^  are  possessed  of  tliu  lands  in  the  indenture  dated 
nd  the  order  dated  &c.|  mentioned,  being  the  lands  directed  to  be 
^y  the  judgment  dated  &c»  j  and  this  Court  being  of  opinion 
he  Deft  is  to  be  deemed  so  possessed  upon  a  triist  within  the 
Jig  &c.,  doth  order  that  C,  [the  guardian']  be  appointed  to  assign 
ads  for  the  estate  of  tho  said  Deft  therein. — See  Herring  v.  Clark^ 
c.  1868,  A,  3165;  *S?,  C,  4  Ch.  167. 

^  there  haa  been  a  judgment  for  sale*  and  the  order  is  made  under 
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the  Trustee  Act,  1850,  s.  29,  and  Trostee  Act,  1852,  s.  1,  it  can,  it  b& 
be  made  in  Chancery  only,  notwithstanding  sects.  3,  6. 

Under  sect.  30,  however,  the  order  mast  be  made  in  lunacy  also :  v, 
p.  1047 ;  and  see  Form  16,  in/. 


15.  The  Like^As  to  Person  of  Unsound  Mind — Sect,  29,  am 
Act  of  1852,  8.  1. 

DiBEcnoK  for  sale — And  Declare  that,  for  the  purposes  of  the 
hereby  directed,  the  Deft  H.  W.  H.  [non  Campos']  is  a  trustee  wi 
&c.,  of  any  legal  estate  or  interest  of  or  in  the  hereditaments  hei 
directed  to  be  sold,  which  may  be  vested  in  him  by  virtue  of  the  wi 
&c. ;  And  Let  the  Defts  B.  and  N.  [trustees']  &c.,  be  appointed  to  coi 
and  assign  such  estate  and  interest  of  the  said  H.  W.  H.  therei 
Haddock  v.  H.,  V.-C.  M.,  19  April,  1873,  A.  1011. 


16.  Committee  to  convey  Legal  Estate  in  Share  of  Lunatic  Tenati 
Tail  after  Partition— Sect.  30. 

Let  L.  the  committee  of  the  estate  of  S.  [lunatic]  in  her  name  an 
her  behalf  make  and  execute  such  conveyance  or  conveyances,  andi 
such  admittance  or  admittances  as  shall  be  necessary  for  carrying 
effect  the  partition  directed  by  the  said  judgment  dated  &c. — Cosf 
application  and  of  one-fifth  of  conveyance  [one-ffth  being  the  luna 
share]  to  be  paid  out  of  her  fund  in  Court  in  the  action. — Re  Sher 
Lowther  r.  Cuffe,  L.  J  J.,  20  March,  1863,  B.  707,  in  Chancery 
Lunacy,  1  D.  J.  &  8.  421. 

Where  one  of  the  parties  entitled  to  the  subject  of  a  partition  suit 
person  of  unsound  mind,  the  proper  form  of  judgment  is,  after  allot 
portions  in  severalty,  and  directing  conveyances  by  the  other  parties,  to  d» 
the  person  of  imsound  mind  a  trustee  lor  the  other  parties  of  the  port 
allotted  to  them  :  Moorehead  v.  if.,  I.  £.  2  £q.  492. 


17.   Vesting  Lands  in^  or  appointing  Person  to  convey  tOj  Purch 
under  Decree — 15  Sf  16  V.  c.  55,  s,  I, 

Upon  the  application  of  A.  &c.,  the  person  by  the  Chief  Clerk's 
tificate  dated  &c.,  allowed  the  purchaser  of  the  lands  &c.  [Fon 
p.  1025],  comprised  in  lot  — ,  part  of  the  estates  sold  pursuant  to 
judgment  [or  order],  dated  &c.,  and  upon  reading  &c.  the  judgi 
[or  order]  for  sale,  dated  &c.,  the  conditions  of  sale,  the  Chief  Cle 
certificate  [or  order]  dated  &c.,  allowing  the  Petr  A.,  the  purchase 
the  lands  &c.  comprised  in  lot  — ,  part  of  the  estates  sold  pursuai] 
the  said  judgment  [or  order]  [enter  any  other  evidence],  and  an  c 
copy  certificate,  whereby  it  appears  that  on  the  —  day  of  —  the 
A.  paid  the  sum  of  £ — ,  his  purchase-money,  for  the  said  lands  &c 
so,  with  interest  thereon,  or  the  balance  of  his  purchase-money  for 
said  lands  &c.,  after  deducting  the  sum  of  £—,  the  amount  of 
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paid  l)y  liim  in  respect  thereof,  with  interest  on  such  baJaDCoJ 
urt  to  the  credit  of  &c ,  and  the  Juilgo  being' of  opinion  that 
t,  or  l>eft)  B.  is  to  be  deemed  to  b©  soised  of  {or  possessed  of ,  or 
I  to  a  contingent  right  in]  the  lands  &o.,  comprised  in  the  said 
on  a  trust  within  the  meaning  of  the  Tnistpo  Act,  1850,  and 
ustee  Act,  1852,  or  one  of  them;  and  it  appt*aring  bj  the 
:6  aforesaid  [or  taken  in  the  action]  that  the  said  C.  is  an  in* 
r  out  of  the  jurisdiction  of  this  Court,  or  caDeot  be  found  &c.j 
\e  dUahility  or  vircnmstance  which  renders  (he  order  requisite,  or 
'  be  no  di4nhiliti/  **that  it  is  exjjedient,  for  the  purpose  of  carrying 
de  into  effect,  that  a  person  should  be  appointed"  &c,,  or  **that 
er  should  be  made"  vesting  &c.],  Let  the  suid  lauds  &c,  vest  in 
d  A, J  for  the  estate  of  the  suid  B.  [or  dischargnd  (rt^k'asod)  from 
itingent  right  of  the  said  B.]  therein;  [or  this  Court  doth  order 

be  appointed  to  csonvey  the  said  lands  &c.  to  the  said  A.,  or  as 
U direct,  for  the  estate  of  the  said  B.  therein;  or  to  rek^ase,  or 
)  of.  or  discharged  from  the  contingent  right  of  the  said  B.  in  the 
ads;  And  Let  the  said  C,  convey,  or  assign,  or  release,  or  rltsposo 
same  accordingly. — Form  20,  p.  1031], 

ffder  resting  infant's  interest  in  land  sold  undor  decree  in  the  pur- 
gee  Th&nuu  V,  H^iUh,  V,-C»  S..  Jia  April  185;i.  U.  747. 

I .  on  petition  by  purchaser  under  deereu,  venting'  land  for  the 

uts,  see  Edwarda  v.  Grai/,  V.-C.  W,,  10  July,  1853,  A.  13:>S>. 
jMi'i,  on  petition,  discharging  order  vesting  inftitit'pj  interest  in  an 
Q  ji  purchit»er  under  decree,  and  directing  a  conveyance  inj»tead,  at 
rchfiisf^r^  instance,  for  the  pnrpu'^e  of  ex[tre!<sirig  r^'^servations  as  to 
sec  T^rutr  v.  Hpenkmati^  V.-C*  P.,  19  April,  1852,  B.  01)3. 
nler  vesting  copyholds  in  the  purchii^ser  iind€?r  a  decree,  on  his  and 

ii,  and,  by  consent  of  the  lord,  for  all  the  est'ite  and  interest  of 

:  L*band  and  wife,  who  had  negh'Cted  or  refused  to  executi>  the 
Lr>' docnmentak,  see  Hutvfey  y.  Adams,  M»  R,»  18  Aug,  1852,  B.  1195; 
14  B*av.  130, 

onli.^r,  on  petition,  that  lands  sold  under  decree  ho  wholly  discharged 
le  Ci>atingent  rights  of  persons  unborn,  see  Bm!i>  v,  St/mondn,  V,-L'.  K., 
r.  1852,  A.  978,  et  inf.  p,  10(>S, 

unJcrfor  Pit  to  convey  to  a  purcliasor  discharged  from  the  contingent 
if  the  Deft,  see  Balder  son  v.  IVrtod,  M.  R.  at  CaiUiibers,  29  Jan,  1879. 
to  whether  the  order  can  be  luudo  where  the  person  to  convey  1;^ 
-"  K^abdity,  v.  inf,  p,  \\\m. 

in  ChamberSj  appointing  j>er8on  to  convey  tcj  purchaser  under 

-late  vested  in  infants,  soeXiW  v.  Z-.,  M.  B.  in  Chambers,  IG  June, 

»2. 

L  Voting  lands  in  purchaser  to  uses  to  bar  dower,  see  Duveif  v. 

y.-C,  S.,  27  June,  1853,  A,  1634 ;  and  Form  17,  Beton.  4th  od,  p,  5;ia. 

amilar  order  in  favour  of  a  person  beriefieially  entitled  in  fee,  the 

!  of  the  legal  estate  being  an  infant,  see  Rf  Lnnh^  reported  o  D.  &  8. 

mt  this  order  is  not  found  in  Reg,  Lib.,  nor  is  the  petition  file<L 

i\  on  the  application  of  the  purchaser,  appointing  Pit  to  assign 

jid  imder  decree  to  the  purchaser  for  the  estate  of  a  trustee,  a.^  to 
V  iji  uncertain  whether  he  was  living  or  dead,  see  Smither  v.  Zdier^ 
M   IL  in  Chamte-s,  25  Nov.  1859,  B,  263. 

tjnier,  by  consent  of  the  lady  of  the  manor,  vesting  copyholds  sold  under 
in  the  purchaser,  for  the  estate  of  one  of  the  te«tator*s  eo-heir^  who 
It  of  the  jurisdiction,  discharged  from  all  right  and  title  of  the  Deft* 
Jtator*8  widow*  to  freebench,  dower,  or  thirds,  of  or  in  the  same,  and 
ill  ciaima  and  demands  whatsoever  in  reject  thereof »  see  Tomion  t» 
,  H,  E.  in  Chainbers,  13  Bee.  1858.  B.  432. 
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18.  Sak  in  lieu  of  Vesting  Order — Itdesiatcs^  Estates  Actj  U 

Upon  the  petition  of  A,  B.,  Let  an  inquiry  he  made  wbat  her 
menta  and  real  estate  were  deifise4  hj  the  will  of  X.  to  hia  wife  ] 
her  life,  and  after  her  death  to  C.  I),  and  E,  F.,  upon  tniBt  for  sale 
the  said  will  mentioned;  Let  the  said  hereditaments  and  real  esti 
sold  with  the  approbation  of  the  Judge.— Pay  money  to  arise  b 
into  Court  to  the  credit  of  Ee  trusts  of  will  of  X. ;  In  the  mat 
the  Intestates'  Estates  Act,  1884. — Proceeds  of  sale  &c.^Ad 
further  hearing  of  petition  to  Chambers. ^i?*?  Prattt  Chitty»  J.,  24 
1886,  B.  1062 J  -S-.  C,  55  L,  T.  N.S.  3U;  34  W.  B.  757;  W.  K. 
144.  ^ 

19.  Mortgagor's  Edaie  in  Infant  Heir — Erecutrtx  of  Morigag 

Conrey,  ' 

THiii  action  coming  on  for  trial  &e»,  in  the  presence  of  conns 
Pit  and  the  Deft;  Declare  that  the  title  deeds  relating  to  the  esi 
question  having  been  deposited  bj  A.  B.  in  the  hands  of  the  P 
Pit  h  entitled  to  be  considered  in  this  Court  as  if  they  were  mortr 
of  the  hereditaments  therein  comprised;  Take  account  of  what  is  i 
the  Pit  as  mortgagee  and  for  costs  of  action  j  Declare  principal 
rest,  and  costB  are  to  be  considered  as  a  charge  upon  the  said  bei 
mentsj  Declare  Pit  in  default  of  redemption  by  Deft  will  be  absc 
entitled  to  the  said  hereditamonte,  and  to  have  an  absolute  conv€ 
thereof;  And  in  that  case  Declare  infant  Deft  C.  D.  will  be  a  t 
within  the  meaning  of  the  Trustee  Act,  1850,  for  the  Pit  of  the 
ditaments  in  the  pleadings  mentioned;  And  Let  thereupon  thi 
E.  F.  on  her  own  behalf  and  on  behalf  of  the  said  infant  Deft  ^ 
execu|e  a  convejanee  thereof  to  the  Pit,  such  conveyance  to  be  « 
by  the  Judge  in  case  the  partios  differ. — Foster  y.  Parker^  M.  \ 
Jan.  187H,  A.  147;  S.  C,  8  Ch.  D.  147, 

I 
20.  Barring  EnMe  Tail  in  favour  of  Furvhmer — 13  ^  14  F. 
8.  30;  15  4- 16  F.  c.  55,  «.  1.  ' 

Ox  the  application  of  the  purchaser,  after  rtciting  that  the  B 
was  seised  of  such  of  the  lands,  tenements,  and  hereditaments 
prised  in  the  contract  for  sale  underthe  judgraeat  as  were  compri 
the  indenture  of  release  and  settlement  dated  &c.,  or  which  by : 
of  any  Inelosure  Act,  or  otherwise,  had  become  subject  to  the  u 
the  same  indenture,  and  that  the  purchase -money  had  been  pai 
Court,  and  that  the  Deft  B.  was  seised  upon  a  trust  within  the  mc 
of  the  Acts,  or  one  of  them — ''Let  such  of  the  said  lands  &c., : 
said  contract  comprised  as  are  also  comprised  in  the  said  indent 
release  and  settlement  dated  &c.,  or  as  have  by  means  of  any  Inc 
Act  or  otherwise  become  subject  to  the  uses  of  that  indenture,  ▼ 
the  said  H,,  as  the  purchaser  thereof,  for  all  aiich  estate  as  thi 
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.  could  dispose  of  therein,  bj  a  convejance  duly  executed  by 
id  enrolled  in  this  Court,  in  bar  and  extinguishment  of  the 
tail  therein  of  the  said  Deft  B.  under  the  said  indenture  of 
and  settlement,  or  otherwise,  and  of  all  estates,  rights,  interests, 
wers,  to  take  effect  after  the  determination,  or  in  defeazance  of 
tate  taiL" — Parsons  v,  Beebee,  M.  R.  in  Chambers,  8  June,  1861, 
>;  -Boy*  V.  Foulies,  M.  R.,  6  Aug.  1875,  A.  1460;  and  see  Form 
,  and  Beloe  v.  Brawre^  sup,  p.  1062. 


\e  Like — Where  Infants  afid  Unborn  Persons  entitled  in  Tail. 

)CT  sale— Declare  infants  are  and  persons  unborn  will  be  trustees 
chaser  [see  Forms  4,  6,  11,  «i4p.];  And  Let  the  Defts  A.  and  C, 
Qt  to  the  Trustee  Act,  1850,  be  appointed  to  convey  the  said 
nd  hereditaments  for  all  such  estate  as  the  said  infant  Pits,  if  of 
B,  and  any  unborn  children  of  such  of  the  Pits  as  are  tenants  for 
bom  and  of  full  age,  could,  with  the  consent  of  the  tenants  for 
spose  of  therein,  by  a  conveyance  executed  by  them,  and  en- 
Lu  pursuance  of  the  Act  for  the  Abolition  of  Fines  and  Recoveries 
of  all  estates  tail  created  by  the  will  of  the  testator  R.,  and  of 
ites  to  take  effect  after  the  determination  or  in  defeazance  of 
states  tail. — Harrison  v.  Ashton,  V.-C.  M.,   10  July,  1869,  A. 


:!i 


t '  t 


irder  appointing  a  person  to  convey  in  the  place  of  infant  tenant  in 
\  Powell  Y.  Matthews,  V.-C.  S.,  21  July,  1855,  B.  1413;  S.  C,  1  Jur. 
3;  Re  Rudge,  V.-C.  M.,  22  July,  1870,  B.  2396. 
reference  in  the  order  to  the  form  of  conveyance  under  the  Fines  and 
riea  Act  has  been  held  unnecessary ;  the  order  should  simpl]^  direct 
e  land  be  vested  in  the  petitioner  for  such  estate  as  the  Defts,  if  sane, 
»nvey  :  see  Mason  v.  A/.,  7  Ch.  D.  707. 


Order  resting  Leaseholds  in  Equitable  Mortgagee  after  Default 
nder  Judgment  for  Redemption j  or  for  Mortgagor  to  assign. 

w  motion  &c.  [usual  recital  of  judgment  and  certificate  and  affi- 
/  default  Sfc,  as  in  order  for  absolute  foreclosure^ — This  Court 
>eclare  that  the  Deft  is  a  trustee  for  ihe  Pit  of  the  said  mes- 
\  and  premises  within  &c. ;  And  it  appearing  by  the  said  affidavit 
Bled  &c.,  that  the  said  Deft  cannot  be  found;  It  is  ordered  that 
Bssuages  and  premises  comprised  in  the  indenture  of  lease  dated 
lo  vest  in  the  Pit  R.  for  the  estate  of  the  Deft. — Richards  v. 
ton,  L.  C.  for  M.  R.,  31st  July,  1873,  B.  2146. 

decree  in  the  case  of  an  equitable  mortgage  declaring  that  in  default 
mortgagor  (an  absconding  Deft)  paying  what  was  certified  to  be  due 
)  time  appointed  by  the  Cmef  Clerk's  certificate.  Fit  would  be  entitled 
>  mortgf^ed  estate  free  from  the  equity  of  redemption,  and  that  the 
would  be  trustees  thereof  under  the  Trustee  Act,  1850,  and,  it 
ring  that  tiie  Defts  could  not  be  found,  directing  the  estate  to  vest  in 
It,  Bee  Lechmere  v.  Clamp,  9  W.  B.  860;  -Sf.  C\,  30  Beav.  218,  and 
av.  578,  a  farther  order  being  foimd  necessary.  See  also  Smith  v. 
er,  1  8m.  &  Qiff.  72. 
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And  in  Richarth  v.  Bohinaon,  sup,^  the  direction  for  ft  prospectiTe  v 
was  disapproved,  but  on  evidence  of  the  default  the  order  was  mt 
novo. 

On  a  sale  in  a  foreclosure  suit  Pit  was  declared  trustee  of  the  mortg 
(lunations)  estate  for  the  purchaser:  Harrison  t.  Smithy  11  W.  IL  646 
under  foreclosure  decree  Deft,  wha  c<iuld  not  be  foimd»  was  decla 
trustee,  and  his  cstnti^  vested  iii  the  Pit:  Lechtnerf!  v.  Vhtnp^  ;iO  Bc-av 
31  Beav.  578.  Thone  orders  were  made  at  the  bearings  without  a  se 
petition,  as  to  whiih  i!*ee  also  WifA  v,  BMkMont,  1  K.  &  J,  213 ;  but 
a  lunatic's  estate  WiiB  in  question,  under  sect,  30  a  separate  petilio 
necessary:  sup,  p,  1(J47, 

For  forms  of  ortiers  under  1  W.  4»  c.  4T,  ss.  H^  12,  for  infant  deTise< 
tenants  for  life  if*  convey  estates  decreed  to  be  sold  to  pav  debtii»  (t 
Seton,  3rd  ed.  82-3  ;  Yurh'  v,  Pufe,  Y.-C.  W.,  15  Feb.  1848, 1^.  8(M  j  M 
V.  Reymddn,  V.-r.  P.,  21  Nov.  1851,  B.  67;  WiUinim  v.  /?r>A->r, 
26  Jan.  1838,  B>  244;  Iladrhje  x.  Kcrfes,  M,  E.,  10  Mav*  1836,  B. 
1  Keen,  130;  Prumi  v.  Pret^,  V.-C,  2(i  Jan.  1838,  B,  2'68 ;  9  Stm 
Beale  v.  SymortcU.  V.-C,  K.,  19  March,  18 j2,  A.  978;  and  further 
S,  C\,  M.  R.,  21  Feb.  1857,  A.  700.  And  i^ee  S.  T.,  1  Drew.  05  ;  Biai 
V.  Beed,  M.  R.,  14  Mar,  lw:i2,  A.  1727;  ArwJd  v.  A.,  V.-t?.  P.,  11 
1852,  A.  1246.  And  for  or^iers  for  tenant  for  life  or  infant  deriseo  to  c 
estates  by  way  of  uiortju^ugt?  to  misw*  testntor'a  debtai,  pursuant  to  decree 
1  W.  4,  c.  47,  s.  li,  and  2  &  3  Y,  c.  00.  ».  1  ;  see  itlacAiock  v.  //« 
V.-C.  8.,  27  March,  1855,  A.  648;  Dkkin  y.  A,  V.-C.  E,,  5  Mar, 
A.  1225;  Powell  v.  Lfin\  V.-C.  P.,  3  Dec,  1851,  B.  2U  ;  and  Pin^ 
Smith,  V.-C,  24  JiiU.  1840,  B-  402.  And  for  cases  under  the  sU 
1  W.  4,  c.  47,  and  2  &  3  Y.  c.  60,  see  Bany,  Stat.  Juried.  215,  n. 


NOTES. 

By  the  Trustee  Act,  1850,  sect.  29,  where  a  sale  of  land  is  de^re< 
payment  of  debts,  the  If  gal  owners  are  to  Im  deemed  tru;?t-ee«,  and 
contingent  rights  may  be  releaned ;  and  by  the  Trustee  Act,  1852, 
this  is  made  applicable  to  sales  by  the  Court  for  any  puii>09e  whateve 
the  estate  of  any  portion  bound  by  the  decree  may  bo  Tested  by  order, 
shall  operate  as  a  conToyauce  by  them* 

Sect.  29  was  held  not  to  apply  to  a  sale  under  a  decree  for  raisin |j 
and  on  a  sale  under  such  a  (bH-ree,  of  real  estate,  to  which  infanti? 
entitled  in  case  they  ^ui'^ived  their  mother,  and  attained  twenty-oTi 
infants  were  not  ctmstruetive  truf^tee.^,  ;nid  a  ve^tiu)?  order  in  fayour  « 
purchaser  could  not  be  made  :  H'e^ton  v.  Fihr,  5  1).  &  S.  008.  But, 
the  Id  &  16  V.  c.  33,  under  a  doereo  mado  before  it  for  the  sale  of  pri: 
in  which  infants  and  ixji?sible  unborn  children  were  interested,  thoug 
purpose  of  the  sale  waa  not  confined  to  payment  of  debb<,  the  Court, 
both  Acts  taken  together,  made  a  vesting  ortlur:   IVakr  v.  l\\,  17  Jur.  s 

A  purchaser  of  copyholds,  devised  to  an  infant  for  life,  remainder 
unborn  children,  wuh  entith:Ki  to  ati  order  discharging  the  contiagent  ; 
of  the  infant's  children,  at  the  vendors  cost:   IVood  v.  Bertte^tofn^,  I  K, 
213;  and  see  Forms  ;i,  0,  sup.  pp.  1057.  1059. 

An  application  under  15  &  16  Y.  c,  55,  s.  1,  may  be  made  in  Cham 
see  O.  LV.  2  (8) ;  Forai  17,  sirp.  p.  1004. 

Eomilly,  M.  R,  held,  in  Chambt^rs.  that  the  Act  does  not  apply  whei 

S^rson  to  convey  is  not  \mder  disability;  Strong  v.  Padm</ref  18  Feb. 
aeon,  V.-C,  however,  held  that  it  does:  Re  Lee,  Kpnt/fm  v.  i.,  16 
1870,  B.  1853.     The  point  was  mentioned  to  him  7  July,   1870,  ami  a 
of  his  opinion  endorsed  utx  the  summons  by  Chief  Clerk ;  and  in  Btd 
Sutton,  19  Ch.  D,  64G,  Chitty,  J.,  was  of  the  same  opinion. 

Where  there  was  a  direction  to  sell,  but  it  waa  doubtful  whether  ther 
any  person  enabled  to  do  so,  and  the  heir-at-law  was  abroad,  a  sal* 
decreed  and  a  vesting  order  made  :  Ht*{>per  v.  Sin/ttQii,  12  W.  IL  367. 

By  sect.  30,  where  any  decree  for  specific  performance,  or  parti  tic 
exchange,  or  generally  for  the  conveyance  of  land,  has  been  made,  the  i 
may  declare  any  parties  to  the  suit,  or  imbom  poreons,  to  be  trustees 


SE^  Persons  enfi^ed  fo  Lands,  ifc. 


10G9 


^Hhp*^ 


C.  i&trnsted,  &o.,  or  tha  Court  of  Cliancery,  ad  the  oaae  max  bo,  aro 
erod  to  make  ordens  us  to  their  estates,  tightB,  qdJ  inton?^«, 
refZfWfy  T.  TF.,  4  I>.  M.  &  O*  537,  a  Deft  refusiDg;  to  olxiy  a  docree  for 
( pevformanco  wxib  decliired  a  trustoe,  and  a  p<*r9on  appointed  to  convoy 
Mid;  anil  in  flnn  y.  IluJe,  51  L.  T»  N.S.  22(J,  to  execute  a  lon^  to 
■-"  p,  1030, 

irtition  Act,  1S68  (31  &  32  Y.  c.  40),  8,  7,  soot,  30  is  made  ap- 

-^  ca^«  who  rev  in  a  suit  for  partition ,  the   Coui't  directs  a  ealo 

^  of  a  diTision  of  tho  property:  soo  Formfl  11 — 13»  6i(p*  pp.  1002, 

>  Bf*^kmar^  2  I>.  «Sfc  J-  8*^,  lands  decreed  to  lie  padition^,  in  which  a 
was  intoni'sted,  wctp  vosted  in  tho  commit teo,  who  was  to  convey 

thi)5  Act,  aiid  10  ^  17  Y.  c,  70,  s,  134  (n'lieulfd  Lv  tho  liunacv  Act. 
-^^'  S.  C.,  2  B.  F.  &  J.  lo4 ;  but  it  waa  aft<?r^anl:j  U\A  thnt  thi3*Lord« 

I  jurisdiction  to  in  alee  a  veutiug  order  ujidcr  tho  Tnisteo  Act: 

%  4  I).  F.  &  J.  365.  In  liowrn  \.  Wrvjht,  4  I».  &  S,  205,  and 
ni  V,  Chnrclill,  25  Bcavt  21,  *r*7».  p»  1062.  partition  doaeos  wcro  corriod 
■CH-t  under  this  section. 

'arrtjuirr  v.  FcMrfrr,  Y.-C.  8.,  31  Jan.  18t>l,  B.  373,  a  vendor  who  refolded 
rey  aft<fr  tender  of  a  deed  settled  by  the  Jml^,  or  to  receive  the 
e&*inoiiey,  wa^  dcelar«?d  a  ttii^stee,  and  on  tho  purchaser  paying  hi« 
du-money  into  Court,  hia  ^At  was  to  execute  the  convoyanco  for  tho 
•  But  Boe  now  Jud,  Act,  1884,  s,  U,  9vp,  Yol.  I.  pp.  375,  3S1. 
Bee  will  not  get  the  benefit  of  a  covenant  for  quiet  enjoyment  under  a 
f  order  of  the  inter*  si  of  the  intending  lotssor  who  has  become  lunatic: 
'  T,  Ilarmer,  57  L.  J.  N.S.  Ch,  461. 

Court  cannot  treat  the  infant  heir  of  a  person  who  died  after  contract- 
sell  as  a  trustee,  unle^  there  has  l>een  a  decree  for  epeciiic  iierfonnane^^, 
contract  has  been  executed,  or  ita  validity  otherwise  a-scertainod  :  liv 
'/,  5  Ch.  72 ;  He  Carptnkr,  Kav,  418  ;  Re  Lowry,  15  E*].  78  ;  Rr  Rradln/i 
K^4jtt4,  54  L.  T.  N.S.  43 ;  ^Re  Coiling,  32  Ch,  Div.  333 ;  but  see  Re 
'  Jut.  N.S.  707,  H  v,  9tip,  pp.  1043,  1048. 

:]j2r  decr<!e  absolute  for  foreclosure  and  conveyance  In  a  Buit  by  an 
fiiti  T  ,  the  Cornet  added  a  deckration  that  the  mortgag*jr  was 

tee  1  rtgagee,  and  made  a  vesting  order :  LechntfTf  v.  Clamp^ 

fcT.  21:^,  .ji  x-av.  578;  nnd  where  an  equitable  niortgajjeo  devised  to 
e»  for  sale,  who  di^taimcd,  and  the  lepil  estate  descended  to  birt  infant 
he  Court  inseiied  in  the  judgrment  a  declaration  that  in  case  the  IHta, 
lOrtgageeft,  were  not  redeemed  within  bix  monthi?,  the  infant  ehould 
rud«e  for  them  within  the  Act,  and  that  hiu  mother,  who  was  executrix 
mortgagor,  e^hould  be  ordered  to  convey  'u\  hia  behalf :  Foster  v.  Parker , 
n.  147;  Form  19,  *tip.  p.  1006;  and  where  the  equitable  raortgapor 

lie,  the  judgment  direcHXHl  his  infant  heir  to  convoy  on  attaining 

.  and  gave  him  a  day  to  show  cause :  MdUtr  v.  I'ortfr^  26  Ch.  J), 
Chap,  XXXATH.,  -IxFiLSTS,'*  p.  829, 

H  V.  Mvxon,  20  Et],  182,  Jeswl,  M*  B.,  held  that  the  persons  who 
Lth  of  a  tenant  for  life  would  be  hia  right  heirs  oould  bo  tixjatod  as 
iii  [ '  r^UB,  f.  sfip.  pp.  1002,  1063. 

r    V  ,3*].  iiij-  1  itb  to  be  mortgaged  have  been  held  to  bo  within  these 

n    :  ''       ,   .  .  s      ,   \  i^mith  V.  Lrmaitre,  Oillilariff  v.  XfuitWr  Fonns  2^  3, 

'    1 7 ,  1 058 .     1  ii  ei^e  cases  are  not  reported ,  but  they  m ay  be  supported 

'^'-en  made,  either  under  sect.  20,  on  the  principle  that  a  mort^ago 
r'o  tiifito^  or  under  set't.  30,  on  the  ground  that  a  mortgage  is  a 
"■■  k' I '■•■?» 

?  jf  ►  applies  to  cases  where  there  is  judgment  against  an  infant  for  an 
liiate  conveyance,  but  as  thi^  is  not  tho  form  of  a  Judgment  for  fore- 
tj  of  an  ctfuitable  mortgage,  the  section  does  not  apply  in  such  case : 
•V.  Pbrfrr.  2oai.TJ,  158. 

>  order  may  be  made  at  tho  hearing  without  any  petition,  %\  mjp, 
3. 

sect.  53.  the  Court  may  postpone  making  an  order  on  the  petition  until 
rhts  of  the  parties  have  been  declared  in  a  suit:  see  Colhnson  v.  C*.,  3 
\k  G.  409;  Re  Dirhimon,  17  L.  T.  N.B.  231  ;  Ik  Ihirt,  fl  Ila.  280;  /?«? 
ufj,  4  Jur.  N.S.  T07  ;  Re  Ed^e,  Bill  v.  J?„  &uf,  J>*  1059  ;  Ihvvy  v.  i>.,  ^ 
G,  403,  where  this  section  was  acted  on.  But  m  Re  Ctming,  6  Ch.  72, 
..  n,  3  z 
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where  the  heir  of  a  vendor,  who  h^  ooTenantod  to  sinrender  copyk 
reoeiyed  the  purchase -money*  was  a  lunatic,  a  person  was  app^i 
conyey  without  a  suit  to  declaro  the  heir  a  trustee. 


^iilMllh 


^  TTfli^HninT 


!    I 


Section  XII. — Appointment  of  New  Tstistees,  and  T 
Orders  coxsequekt  thereok — Trustee  Act,  1850,  s 
36,  AND  Trustee  Act,  1852,  sa,  8— XL 

1.  Appointing  New  Trustees  and  Vesiing  Order — Sects.  32,  3 
15  (^  16  F.  c,  55,  *.  9. 

Tras  Court  &c.  doth  order  that  A.  of  &c.,  and  B.  of  &c., 
pointed  trustees  of  the  indenture  dated  &c.  [^or  of  the  will  of  &c. 
so,  Add,  in  addition  to  {or  jointly  with)  C.  the  continuing  tni 
in  substitution  for  B.,  or  D.  and  C,  the  irttslee  or  trustees  r 
deceased,  or  under  disahilit^^  or  in  substitution  for  D.,  and  in  u 
to  C.  &c.] 

Vesting  Lands^  sect.  34  .^Axd  Let  the  lands  &c,  [  Take  the  appi 
words  from  the  will  or  other  instrument  creating  the  trust  accordini 
tenure"],  now  subject  to  the  trusts  of  the  said  wiU  [or  inden 
settlement],  vest  in  A,  B.  &c.  {^name  the  new  tr  us  tees,  and  if  sx 
jointly  with  the  said  C,  and  D.  &c,  [name  any  continuing  tni 
trustees]  ioi  the  estate  therein  now  vested  in  the  said  C*  and 
\name  the  person  or  persons  in  whom  the  legal  estate  is  ascertainM 
vested],  or  l_tf  it  is  not  known  in  whom  the  legal  estate  has  heconu 
say]  for  the  ©state  therein,  which  would  now  be  vested  in  [tts 
last  person  or  persons  in  tchom  the  trust  estate  is  known  to  ha 
vested]  if  now  living,  such  lands  &c,,  to  be  held  by  the  said  A,  '. 
upon  the  trusts  of  the  said  will  [or  indenture  of  settlement]. 

If  Part  of  the  Trust  Estate  is  invested  on  Mortgage  of  Lands  ^e. 
Let  the  lands  &c.  comprised  in  the  indenture  of  mortgage  dated 
the  petition  mentioned  (and  any  lands  &c.  (if  any)  which  havi 
become  subject  to  the  said  mortgage^  or  such  of  the  said  lands  i 
remain  subject  thereto)  vest  in  ^name  the  new  trustees  as  above]  i 
estate  &c.  [as  above  in  either  aiiemativejf  but  subject  to  any  oq^ 
redemption  subsisting  therein  under  the  said  mortgage ;  And  I 
right  to  sue  for  the  moneys  secured  by  the  said  indenture  of  mo 
[If  so,  and  any  other  chose  in  action,  subject  to  the  trusts  of  tl 
will  or  indentme  of  eottlement],  and  any  iuterest  in  respect  therec 
in  the  said  &c.  [^name  the  trustees]j  as  such  trustees  as  aforesaid. 

Chose  in  Action.^Ainy  Let  the  right  to  sue  for  or  recover  the  i 
£ — ,  secured  by  &c.  [or,  if  so  ordered j  any  chose  in  action,  sub 
the  trusts  of  the  said  indenture  or  iviU],  or  any  interest  ia  i 
thereof,  vest  in  the  said  A.,  B,,  and  C,  to  be  held  by  them  up< 
trusts  &c. 

As  to  this  form  cf  order,  v*  sup.  p,  1025,  et  inf.  p.  1081. 
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tinn  o£  words,  **  for  the  estate  which  would  now  lie  Tested  in  A.,'* 
naming  the  heir  of  A-,  should  only  b©  adopted  where  it  m^  in  fact, 
dealt  or  impossible  to  identify  the  heir ;  and  the  Court  oii^ht  to  regard 
that  the  estate  might  bare  b&en  dealt  with  since  the  death  of  the  liiat 
ig  tnustee  in  siich  a  way  that  parties  not  before  the  Court  mif^ht  be 
ii  by  the  order  in  that  form :  Re  Btshop  of  Sarutfit  '"iS  L*  T.  N.S* 

th#  effect  ol  sect.  30  of  the  Conveyancing  Act,  1881,  t%  tup,  p*  1044, 
xnn  of  resting  order  as  to  stock  settled  by  will  whore  the  surviTor  of 
ofiginal  trustees  hns  died  without  a  legal  pers.  represve,  and  now 
hare  been  appointed  under  the  will^  see  7?*?  Crowe  a  TrusU,  14  Ch.  D, 
eie  the  form  of  the  order  is  set  out* 

rder  appointing  new  trustees  in  the  place  of  one  deceased,  and  of  the 
r  who  desired  to  retire  from  the  trusts,  see  lie  JluUingtofi,  V*-C.  W*, 
h,  1858,  B.  781. 

rder,  where  the  trustees  named  in  the  will  of  the  testator  had  by  deed 
,ed  the  trusts,  appointing  trustees  in  their  place,  and  vesting  the 
montfl  comprised  in  the  trust  in  the  new  ti-ustees  for  all  the  estate  and 
therein  devised  to  the  trustees,  see  lie  Bump%ttud^  M.  E-,  29  July, 
.1512. 

rder,  by  oonseiit  of  the  heir-at-law,  appointing  new  trustees  in  place 
named  in  the  will  who  had  by  deed  disclaimeo,  and  vesting  the  land.H 
densed  in  the  new  trustees  for  the  same  estate  and  upon  the  sanio 
m  Re  Allen,  V.-C.  W.,  26  March,  1864»  A.  1613, 
rder  appointing  new  trustees  in  place  of  a  lunatic,  and  vesting  real 
ad  cboee  in  action,  see  Re  Fletcher,  h.  JJ.,  26  Aprils  1853, 
rder  appointing  new  tnistees,  and  vesting  freeholds  for  the  estate  of 
' '    ii  of  the  survivor,  see  JS'yp.  t? '*'#'»»  V.-C.  L.  Cran worth,  8  Aug. 

LU'  I  vesting  the  right  to  sue  for  and  recover  the  moneys  to  become 
by  virtue  of  the  several  deeds -poll,  policies  of  insurance,  or  shares 
ed  in  the  trust,  in  the  new  and  eontmmng  tmstees,  see  Be  BroivHi 
.  Cranworth,  25  March,  1851,  A.  696 ;  and  for  sum  secured  by  mort- 
4  interest,  Be  Lara,  V,-C.  E.,  22  Nov.  1860,  B.  131 ;  lor  money  in  a 
bank,  Be  Barrmi,  V.-C.  P.,  17  Jan.  1852,  A.  309;  and  bond  debt, 
pcA%  y.-C.  p.,  12  Dec.  1851,  A.  198. 

rder  appointing  a  new  trustee  of  a  will  left  in  blank  as  to  one  name, 
I  hereoitiiments  subject  to  the  trusts  to  vest  in  him  and  the  trustee 
^n  the  will,  for  the  estate  which  would  have  vested  in  them  if  the  new 
had  been  named  therein  and  had  accepted  the  trusts,  see  Be  Hellkr^ 
U  13  Jan,  1871,  A.  104. 

rder  appointing  a  new  trustee,  and  reserving  the  rif^ht  of  the  e.q,  ir, 
a  former  trustee,  see  Be  Bhinchard,  Y.-C.  S.,  7  Jur.  N.S.  605 ;  3  D.  F. 
1;  andsee  /?«f  Ilarrkouy  22  L.  J.  Cli.  69,  s,  36,  inf.  p.  1077. 
nder  appointing  two  continuing  truetees  in  tJie  pluce  of  themselves 
I  who  retired,  there  being  a  power  in  the  will  to  reduce  the  numljor  on 
Kjintment,  and  tiie  order  bemg  prefaced  thus  :  "  A.  and  B.,  by  their 
,  desiring  to  retire,  &c.,  in  omer  that  A.  and  B.  mav  be  appointed  to 
10  w  trustees  of,"  &c..  Bt  Siokes,  M.  R.,  19  Feb.  18T2,  B.  456;  >S\  r'., 
333. 

!  continuing  trustees  were  appointed  trustees  in  the  room  of  thom- 
Jidone  who  had  alisconded :  Be  JIaTfor(Pa  TrmU,  13  Ch,  D.  135 ;  but 
iiti^i,  23  Ch.  IKv.  217,  the  Court  refused  to  follow  this,  and  simply 
-cd  one  (in  place  of  a  lunatic)  to  act  with  the  others :  see  inf  p.  1079. 
the  fund  is  immediately  divisible,  the  right  to  it  will  be  vested  in  the 
^  wbo  are  of  sound  mind :  Bt  Marty n,  Bt  Toutfe  Will,  26  Ch.  Div.  745, 
otdc^T  appointing  new  trustees,  one  of  the  trust ees  named  in  the  will 
dif  d  without  having  acted,  and  the  other  two  having  discluimed,  and 
py holds  vest,  without  consent  of  the  lord,  for  the  estate  which  would 
sited  in  the  trustees  named  in  the  will,  had  they  accepted  the  tiiiists, 
/Tttf^  V,-C.  W.,  20  Dec.  1855,  A.  403. 

spder,  without  the  lord's  consent,  appointing  P.  a  new  trustee  of  cppy- 
mder  a  will,  in  the  place  of  8.,  who  had  disclaimed,  and  vesting  in  P, 
estate  and  interest  which  would  have  vested  in  S.  if  she  had  accepted 
rife,  wittiout  prejudice  to  any  questions  ae  to  the  fines  payable^  see 
3z2 
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Paterion  r.  P.,  2  Efx.  31 ;  as  Taried  on  appeal,  L.  B.  5  C-  P.  80,  in  the 
of  ^'.  C  at  law,  mb  uotti,  Un^toiv  t-  Ik*fAh. 

2.  -ZVi?*f  Trmtee  in  Hen  of  a  Lutiatic  and  Tntdee  Abroad — } 

Mortgaged  Lands  and  llight  to  sue — Sects,  32,  34;  an4 , 

1852,  8.  3, 
And  it  appearing  that  tho  Petrs  are  beaeficiallj  interested 
moneys  secured  Lj  the  mortgage  made  hy  the  said  indenture  dati 
and  that  M.  is  a  person  of  unsound  mind,  and  is  seised  of  the 
and  hereditaments  comprised  in  the  said  indenture  by  iray  of 
gage,  within  the  meaning  of  the  Trustee  Act,  1850,  joiutlj  with  l 
L.;  and  it  also  appearing  that  the  said  L,  is  residing  out  of  the 
diction  of  this  Court,  Appoint  the  said  F.  and  T,  to  be  trustees 
articles  of  agreement  for  a  settlement  dated  &c,,  in  substitution  i 
said  M.  and  L.,  jointly  with  the  said  N. ;  And  Let  the  lands  and 
ditaments  comprised  in  the  said  indenture  vest  in  the  said  N.,  I 
T.,  for  all  the  estate  therein  of  the  6ai<l  N.,  M.j  and  L.  under  th 
indenture,  and  subject  to  any  right  and  equity  of  redemption 
may  be  subsisting  in  the  said  hinds  and  hereditaments,  and 
intent  that  the  said  mortgage  and  the  principal  money  and  ii 
thereby  secured  be  held  by  the  said  trustees  upon  the  subsisting 
of  the  said  articles,— Direction  vesting  right  to  sue. — I^e   C 
Seliietnent,  and  Re  Mason^  a  Lmwticj  L.  JJ-  in  Chancery  and  Li 
6  July,  1872,  A.  2119. 

For  notes  as  to  cases  of  hmacy  under  the  Trustee  Acts,  v,  sup.  p.  10 

3.  New  Trustee  in  Hvh  of  Non-eompos  Trmtee  for  Sale  tciihoui 

Edafe — Venting  for  mch  Estate  a&  he  If  ad. 
And  M.,  steward  of  the  manor  of  &e.,  having  in  writing  com 
hereto  as  to  such  portion  of  the  said  lands  as  is  holden  of  th 
manor,  and  it  appearing  that  the  said  B.  is  a  person  of  un 
mind  within  the  meaning  of  the  Trustee  Act|  1 850,  and  that  the 
are  beneficially  interested  in  the  lands  and  chosea  in  aetiou,  subj 
the  trusts  of  the  said  will,  and  that  it  is  expedient  to  appoint 
trustees  of  the  said  will^  and  that  it  is  impracticable  so  to  do  wi 
the  assistance  of  this  Court;  Appoint  F.  andB,  trustees  of  the  sai 
in  substitution  for  the  said  B,  j  And  Let  the  lands,  subject  to  the 
of  the  said  will,  vest  in  the  said  F.  and  J>.  for  such  estate  (if 
therein  as  by  the  said  will  is  vested  in  the  said  B,  j  And  Let  the 
to  sue  for,  recover,  and  receive  the  sum  of  £ — ■  cash  standing  i 
credit  of  D.,  deceased,  and  the  said  B.  with  the  —  Banking  Co. 
any  interest  in  respect  thereof,  vest  in  the  said  F,  and  D. — Re  1 
L.  C.  in  Lunacy  and  Chancery,  18  Fob.  18Q4,  A.  402  j  4  D,  J.  &  S. 
210. 

This  case  was  lieard  by  the  Lord  Chancellor,  at  the  request  of  tie 
Justices,  on  the  ground  that  there  was  a  lunatic  ti-nstce;  and,  as  appen 
the  report,  the  order  was  made  tmder  sect.  32, 

As  to  whether  Bueh  orders  should  be  in  Limac^  or  Chancorv,  ori 
V.  sup.  pp.  1046,  1047. 
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'>pointinff  New  Tnishes  where  Sfoek  comprked  in  the  Trust — 
SecU,  32—37;  15  S{  IG  V,  c.  55,  ss,  6,  8. 

it  appearing  to  the  satisfaction  of  the  Court  that  A.  and  B.,  the 
i  of  tho  said  iudenture  &c.  [or  of  the  will  of  &c.],  are  both  dead 
\  A,,  one  of  the  trustees  of  $ic,,  is  doad,  and  that  B.,  the  Bur- 
TOBtee  thereof,  is  out  of  tho  jurisdiction  of  this  Court,  or  cannot 
d  &e»,  or,  under  15  ^'  IG  }',  t\  bby  s.  8^  hath  boen  convicted  of 
<»r  if  there  he  any  other  diiahiUitj^  state  it,  or  desires  to  retire 
e  said  trust],  and  that  it  is  expedient  to  appoint  a  new  trustee 
toTistees]  of  tho  said  indenture  [or  will],  and  inexpedient  [or 
,  or  imprarticable]  so  to  do  without  the  assistance  of  this  Court, 
;t  tho  Petr  [&r  Petra]  is  [or  are]  beneficially  interested  in  the 
r,  subject  to  the  trusts  of  the  said  indenture  [or  will],  com- 
the  (New  Consols)  hereinafter  mentioned  [or  has  [or  have]  been 
pointed  trustee  [or  trustees]  of  the  said  indenture  [or  will],  and 
a  (New  Consols)  hereinafter  mentioned  are  (comprised  in  the 
f )^  subject  to  the  trusta  thereof] : — Direction  to  appoint  trustees 
t  lands  and  choses  in  action,  if  any  [Form  1,  p.  1025];  And  Let 
it  to  call  for  a  transfer  of,  and  to  transfer  £—  (New  Consols) 
^  in  the  name  of  A.  [!/**>,  deceased]  iu  the  books  of  the  Bank 
land  by  the  description  of  &c.  [or  in  the  names  of  A.  and  B. 
leceased]  os  trustee  [or  trustees]  of  the  said  indenture  [or  will], 
receive  any  dividends  now  duo  and  to  accrue  due  on  the  said 
Wsols)]  vest  in  the  said  &c.  [name  the  ntw  trustee  or  trustees']; 
?t  him  or  them  transfer  the  said  (New  Con&uL*)  into  his  [or 
wm  name  [or  names],  to  be  held  by  him  [or  them]  upon  tho 
fee.    Form  1,  p.  1070,  and  note,  p.  107L 

trL.i^  ^,.^r,f^tr  stoek  in  n*^w  Hquidutor,  tho  *»1*l  one  Ix'iug  ^j"  y^r.,  see 
r/o.,  Chitty,  J,,  30  Nov.  1881,  A.  2318,  suj^.  p.  It)  10. 
^^  jjjiting  two  new  trasteon  of  a  settlement  iti  the  room  o( 
ruig,  to  uct  with  two  who  continued,  and  directing  th<''  bank  officer 
fer  stock  cmnpri>?ied  in  tho  trust  to  the  four,  see  Jie  £K  of  Ilttmiikm^ 
29  July,  185 J,  A.  151^. 

rder  appointing  new  tnistees  in  place  of  two  deceased,  and  one  who 
>t  be  fonnd,  and  directing  bank  officer  to  transfer  »toi'k  to  them  and 
tnistects»  and  that  any  one  of  them  might  receive  tho  dividends  tine,  or 
IS  due,  previous  to  the  transfer,  see  Rt  Kmu,  Y.-O,  K.,  J>  ^lay,  18t*/3, 

"  ^     i;nder  seets.  2:J  and  24,  for  new  trustees  to  recrave  arrears?  nf  divi- 
Hartnul),  5  l>,  &  S.  115  ;  but  see  He  P*'fMh  2  D.  &  J.  2U(K 
inder  sects.  32,  3t5,  appointing  new  tniist*'f?3  of  con.s<:jlw  standing 
ri  ftme  rovrrt  cxecutnx  of  lust  Bnrviving  trustee,  and  directing 
r,  and  her  husband  to  join,  see  Ik  Burnri/,  Y,-C.  K,  B,,  29  Mar. 

testing  right  to  transfer  consok  in  new  tmsteea,  where  oxor 
will  of  the  lai*t  jqiiTiving  trustee  wag  abroad,  and  hadnotprijvuilj 
%  V.-C.  L,  Cranworth,  13  Dec.  1850,  li  250. 

ardwt  appointing  new  trustees,  where  the  person  having  power  to 
was  a  lunatic ,  imder  16  &  17  V.  c,  70,  ss.  137,  138.  see  Re  Boivner, 

tT.  6o8 ;  and  see  Re  Sparrow,  5  Ch.  662,  where  the  order  was  made  in 

ry  only  under  s.  32,  t*.  sup.  p,  1047. 

'nl^r  appointing  new  trustees  and  vesting  a  government  life  annuity, 

SamjijoH,  Y.-C.B.,  21  Dec.  1872. 
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5.  New  Trustees — Executors  re/using  to  Tramfer — Vesting  Ru 
call  for  Transfer^  and  to  transfer  Stock — Secis,  32,  35;  15 
V.  c.  55,  ss.  6,  7. 

And  it  appearing  that  T.,  the  trustee  and  surriviii^  exor  of  tl 
of  B.,  deceased,  the  testator  &c.,  died  on  the  — daj  of  — ,  hayiof 
made  his  will,  dated  &c.,  and  thereby  appointed  E.  and  C. 
thereof,  who  have  duly  proved  the  same,  and  thej  bj  their  counsi 
refusing  to  transfer  the  £ —  New  Consols  hereinafter  meEtionef 
to  receive  the  dividends  thereof.  Let  L.  and  H.,  in  the  petition  n 
be  appointed  trustees  of  the  will  of  the  said  B.^  deceased ,  in  li 
(substitution  for)  the  said  T.,  deceased;  And  Let  the  right  to  caU 
transfer  of  and  to  transfer  into  their  own  names  the  £— *  New  C 
standing  in  the  books  of  the  Bank  of  England,  in  the  name  of  tli 
T.,  and  to  receive  the  dividends  now  due  or  hereafter  to  accrue 
said  Consols,  vest  in  the  said  L.  and  H.,  as  such  new  trustees  ol  tl 
of  the  said  B.  deceased. — Re  Barnes,  M.  B.,  16  Jan.  1853,  A.  27 

In  this  case  the  Master  of  the  Bolls  held  the  refusal  of  the  axon 
Burviving  trustee,  bv  their  ootmsel  at  the  bar,  to  tniDsfer,  eufGcient  to 
the  Court  to  make  tne  order  under  sect.  32.  The  lan^age  as  to  vesti 
right  to  transfer  has  been  since  idways  followed ;  and  the  language  x 
Be  Lonsdale,  Form  26,  sup.  p.  1034,  was  settled  with  the  hoIt  to  the  hsi 

And  compare  Form  34,  p.  1037,  where  an  exor  neglects  for  twent] 
days  to  transfer  after  request ;  and  see  pp.  1051,  1052* 

6.  Netc  Trustee  in  place  of  a  Bankmpt  on  Motion. 

Upon  motion  &c.  by  coimsel  for  the  Pit;  Let,  pursuant  to  the 
section  of  the  Bankruptcy  Act,  1869,  and  the  Trustee  Act^  1850, 
of  &c.,  and  C.  D.  of  &c.,  be  appointed  trustees  of  the  indent 
settlement  dated  &c.,  in  substitution  for  the  Defta,  Test  lande 
Formby  v.  Smith,  M.  R.,  2nd  March,  1876,  A.  473, 

7.  Trust  Company  appointed  a  Trustee. 

Upon  the  petition  of  A.  B.  &c. ;  And  this  Court  being  of  opinic 
the  £ —  may  be  paid  and  settled  in  favour  of  A.  B.  and  her  liij 
and  children  as  hereinafter  directed,  without  any  separate  exami 
of  A.  B. ;  Let  the  Trustees,  Exors,  and  Agency  Co.,  Limited, 
chief  office  is  situate  in  Melbourne  in  the  colony  of  Yictoria,  b< 
suant  to  sect.  5  of  the  Act  of  the  Legislative  Council  and  Legii 
Assembly  of  Victoria,  No.  644,  appointed  a  trustee  of  the  eaid 
for  the  said  A.  B.,  her  husband  and  children,  upon  the  trusts  1 
after  mentioned.— i?*  Foster,  Hall,  V.-C,  26  May,  1882,  A.  179 

8.   Vesting  Eight  to  transfer  Raihcay  Stock  in  New  TrmiiH 

Directions  to  appoint  new  trustees  and  vest  mortgaged  lan< 
sum  secured.— And  the  Petrs  H.  and  E.  by  their  counsel  adn 
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£—  Prelereaee  Stock  of  the  W.  H.  Ey.  Co.,  standing  in  their 
i«  eacors  of  W.  [dectased  truitet'],  and  the  £—  Stock  of  the  O. 
f.  Co.,  standing  in  the  name  of  the  said  E.,  are  suLject  to  tho 
f  the  said  wiU  of  B. ;  Let  the  right  to  call  for  a  transfer  of  and 
fer  the  said  sums  of  raUway  Block,  and  to  rewive  the  dividends 
le  thereof,  veet  in  the  said  E.  and  N.,  as  such  new  trustees  of 

of  the  said  B.;  And  Let  the  said  E.  and  N.  transfer  the  same 
to  their  own  names  to  be  held  by  them  upon  tho  trusts  of  the 
1.  or  such  of  them  &c.— ii«  Bam^ton,  V.-C.  U.,  18  Aug.  1876, 


Hng  Right  to  apphj  to  the  Bank  /or  Paynient  of  Cash  catrM 

ocer  to  Ute  Commimoiwrs  of  the  National  Debt. 
it  appearing  that  the  Petrs  H.  &c.,  are  beneficially  interested  in 
-  caeh  hereinafter  mentioned,  subject  to  the  trusts  of  the  inden- 
ited  &c,  and  that  it  is  expedient  to  appoint  new  trustees  of  the 
im,  and  impracticable  so  to  do  without  the  assistance  of  this 
Let  B.  and  E.  be  appointed  trustees  of  the  said  sum  of  £— ; 
et  the  right  to  (sue  for  and)  recover  the  said  sum  of  £—  cash, 
ly  standing  in  the  names  of  L.  and  M.,  being  the  balance  of  a 
Bued  for  paving  the  principal  of  certain  &b  p.  c.  Anns,  which 
iim  of  f—  was  carried  over,  by  reason  of  non-claim,  to  the 
«  for  the  Eeduction  of  the  National  Debt,  vest  in  tho  said  B, 
[.;  And  Let  the  said  B.  and  E.  be  at  liberty  to  apply  to  tho 
aor  and  Company  of  the  Bank  of  England  for  paj-ment  to  thoiii, 
dd  B.  and  E.,  of  the  said  sum  of  £— •  Bontl  v.  Bourdtllon, 
,  15  March,  1856,  A.  775, 

{ppointmeni  of  Ncir  TrMeeH—VestiMj  Stock  and  Cmh  ari>,en^ 
Hm  Contermn   of  East  India    Stock,   ntamUng  in  N«me  of 
Deeeatfd  Tfustee,  as  Suniror  in  a  Joint  Account. 
Dit  appearing  to  the  satisfaction  of  the  Court  that  C,  H.,  W., 
I,  the  trustees  of  the  indenture  of  settlement  dated  &c.,  are  aU 

and  that  the  £—  New  Consols  comprised  in  the  trusts  of  the 
indenture  of  settlement  are  standing  in  the  books  of  the  Dank  of 
Had  in  the  name  of  the  said  E.,  as  a  survivor  in  a  joint  account 
the  said  H.,  deceased,  by  the  description  of  E.,  of  &c.,  and  H.,  of 
iMMBed;  and  that  the  sum  of  £-  cash,  which  has  arisen  from 
loyment  off  of  the  £—  Stock,  under  the  provisions  of  the  Act  &c., 
idso  comprised  in  the  trusts  of  the  said  indenture  of  setUement,  is 
ling  in  the  names  of  the  said  E.  as  the  survivor,  in  a  joint  account 

the  said  n.,  by  the  description  of  E.,  of  &c.,  and  U.,  of  &c.,  da- 
ed;  and  that  the  said  E.  died  intestate,  and  that  his  pers.  represve 
lot  be  found;  And  it  appearing  that  the  Eetrs,  A.  B.  &c.,  are  bene- 
Uy  interested  &c.,  and  that  the  Totrs  F.  and  Q.  have  been  duly 
Dinted  trustees  of  the  said  indenture  of  setUement;  Let  the  nght  to 
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call  for  a  transfer  of,  and  to  transfer  the  said  £ —  New  Coesq1% 
receive  the  said  £ —  cash  and  any  dividend  payable  in  respect 
said  consols  and  stock,  vest  in  the  Petrs  F.  and  O.,  as  the  trusl 
the  said  indenture  of  settlement;  And  Let  the  Petrs  F.  and  G,  ti 
the  said  consols  into  their  own  names,  to  be  held  by  them  np 
trusts  of  the  said  indenture  of  settlement. — Be  Bradshuw^  \,-\ 
24  July,  1874,  A.  2238. 

11.  Appointment  of  New  T/nistees  of  Stock  stamiuig  to  (lieAca 
the  Bank  of  a  Bodt/  t/uit  had  ceased  to  erkfj  and  Vesting 
to  Transfer,  8fc.— Sects.  32,  35;  and  15  Sf  16  V,  c.  55,  s, 

Declabe  that  the  Lords  of  His  Majesty's  Bojal  Ee^ei 
Hanover  were  trustees  of  the  £ —  New  Consols  in  the  bill 
ment  of  claim)  mentioned,  for  the  persons  entitled  thereto 
the  statute  or  family  law  of  the  —  day  of  —  in  the  bill  (etai 
of  claim)  also  mentioned;  And  it  appearing  that  it  is  expedl 
appoint  new  trustees  of  the  said  consols,  and  that  such  appoii 
cannot  be  made  except  with  (that  it  is  impracticable  to  do  so  wi 
the  assistance  of  this  Court ;  Let  A.  and  B.  be  appointed  tra.^ 
the  said  £ —  New  Consols  standing  in  the  names  (to  the  account 
books  of  the  Bank  of  England)  of  the  Lords  &c.  {as  above) ;  Aj 
the  right  to  call  for  a  transfer  of  and  to  transfer  the  said  £—  C> 
and  to  receive  the  dividends  accrued  and  to  accrue  due  thereoi 
in  the  said  A.  and  B.,  and  they  are  to  transfer  tlie  said  Consols  h 
names  of  (the  King  and  Crown  Prince  of  Hanover  and  Duke  of  1 
wick),  to  be  held  by  them  in  trust  for  the  persons  entitled  ther 
virtue  of  the  said  statute  or  family  law. — Costs  of  Dcfts  out  of  tl 
dividends. — Residue  thereof  to  be  paid  to  the  King. — See  Ilanotet 
of)  V.  Bank  of  E.,  V.-C.  J.,  8  May,  1869,  A.  1658  ;  S.  a,  8  Eq.  ! 

12.  Costs  made  a  Charge. 

Directions  to  appoint  new  trustees  and  for  vesting  the  trust 
and  for  taxation  of  the  costs  and  expenses ;  And  Let  the  said 
&c.,  when  taxed,  with  subsequent  interest  at  £4  p.  c.  per  aim. 
charge  upon  the  said  real  estate,  and  be  raised  by  mortgage  of  i 
cient  part  thereof  with  the  approbation  of  the  Judge ;  And  Le 
mortgage  be  settled  by  the  Judge,  and  be  executed  by  all  ] 
parties  as  he  shall  direct. — Interest  to  be  kept  down  by  the  tri 
and  the  money  raised  to  be  applied  by  them  in  payment  of  th 
&c,—Be  Crahtreey  V.-C.  W.,  11  Jan.  1866,  A.  488.  And  see  Foi 
and  notes,  sup.  pp.  1040,  1056. 

As  to  costs,  charges  and  expenses  of  trustees,  t'.  mp.  p.  090 ;  an  i 
making  costs  a  charge  generally,  r.  sup.  Vol.  I.  pp.  213,  229. 

13.   Undertaking  by  Beneficiaries  when  appointed  Trmieee, 

Upon  the  petition  of  &c.— And  the  Petrs,  A.  B.  and  0.  D.,  b] 
counsel,  undertaking  to  take  steps  immediately  for  the  appoin 
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inntoe  in  ease  ot  the  decease  of  eitlier  ol  them,  Let  A.  B.  and 
)  appointed  trustees  of  *c. — Re  Lighthody^  Kaj,  J.,  19  Dee. 
.1634;  S.  a,  52KT.  N.8,  10. 


KUTES, 

t,  32  of  the  Act  of  1850,  and  sect.  9  of  the  Act  of  lBo2,  new  tni»teee 
ftppoioted  by  the  Court  whonevor  it  shall  !>«.♦  found  in  expedient, 
or  impxacticable  to  apix^iiit  them  out  of  Court ;  and  by  set't,  33» 
so  appointed  are  to  have  the  same  powers  as  if  appointed  in  a  suit. 
:ts,  34,  30,  and  Act  of  1852,  ss.  6,  7,  tho  Court  may,  by  the  .^amo 
isequent  onler,  vest  in  the  tnisteea  so  appointe*]  tlio  land,  stock,  or 
1  action,  subject  to  the  ti'ust ;  ami  by  8»  36,  old  tru^^teos  are  not  to 
urged  from  any  liability  by  the  appointment :  see  Re  Bhndiard^  Map, 

who  are  trufitees  within  the  Act,  v.  sup,  p.  1042, 
H  of  admon  yfere  g^mtod  to  a  new  tnisteo  appointed  by  the  Court : 
I  V.  Arhuthntji,  L,  R.  3  P.  &  M.  108;  Me  Mundel,  8  W.  R,  683;  Re 
4  N.  R.  480;  Re  Carson,  W.  N.  (Gi)  32;  Jk  Chtf,  W.  N.  (73)  129; 
r,  19  Eq.  352. 

srly  in  some  cases,  where  trustees  had  already  been  appointed  under 
,  the  Court  has  appoint vd  them  a^Mtn  for  tJio  purpose  of  iiiakinf^  a 
order,  but  the>)o  cases  miij&t  now  be  treat* 'd  aa  overruled,  and  tho 
ow  declin«?«  to  reappoint  trusteeH,  the  validity  of  whono  appoint- 
not  in  doubt :  7?r  Vicai,  33  Ch.  Div,  103 ;  Re  Dtivhird,  33  Ch.  Uiy, 
d  ^*o  Rt  iJardiurr,  33  Ch,  D.  u90. 

15  refers  only  to  lands  of  which  peraons  are  **  seised,**  and  to  the 
r  devi^r^,''  an  order  vesting  le^isehuldw  cannot  }m  made  under  it.  In 
^:-  ?.  32  lias  been  resorted  to,  and  under  it,  new  truj*tees  of  tho  lease* 

'  been  appointed,  vesting  orders  have  lieeu  made  under  0.  34 ; 

2  Ch.  iJiv.  483  ;  Re  Bo/t/hiift,  4  Ch.  Div.  143. 
»   tiiiate*?  may  be  appointed  m  the  place  of  one  incapable  of  acting 
a^^  or  iniirmity:  Lt-mmut's  TniiUs,  22  Ch.  1),  633;  or  x>ennanent 
'    i>ad:  Bignol'r$  Trmfs,  L.  E.  7  Ch.  223. 

re  was  a  dispute  a«  to  whexo  the  legal  estate  wa«,  new  truatoos 
ij^juited,  though  there  was  a  decree  for  admon  and  a  receiver :  /fmvj 
%,  10  \Y,  B.  335.  Sti  also  where  tho  tnisteoabip  was  a  more  ofHce 
Kjwer  of  sale  attached :  Hi  Rutjct,  4  D.  J.  &  S.  205,  f^  irii/^  p.  1072, 

"'otiT^  vt^^lluc,t^  to  appoint  where  there  was  n  power  to  appoint,  nnd 

'  to  execute  it,  although  it  was  allegotl  he  intended  bt 

on,  U  Ha.  118  ;  and  see 7iV  Ili^j^pnhoifom,  W. N.  (92)  121 . 

*urt  appointed  whore  tho  doneod  of  a  power  to  appoint  tmHtees 

r.  Re  Humphry y  1  Jm*.  N.S.  921.     And  where  tho  power  of  ap- 

i  vs    '    .>ted  in  husband  and  wife  jointl3%  and  the  wife  had  obtained 

!   -  [    iLition,  and  the  husband  was  resident  abroad:  Rf  Smnerstit 

I  -il.     Where  there  is  a  power  of  appointing,  which  the  doners 

,'  to  exercise,  the  petition  should  so  state :  Re  SnWm,  W.  N.  (80) 

po  a  Tesliiig  order  also  is  requii^  (as  where  one  truistee  had  beconio 
lie,  though  there  was  a  power  to  app«>int  on  the  incapacify  of  a 
K  the  Court,  to  save  expenne,  haJi  appttintod  new  tnistt^s,  and  made  a 
onler:  Re  Davies,  3  Mac.  &  U.  278;  /.V  Cw*ptr,  4  W.  B.  729;  /^; 
fy,  14  W.  R.  849  ;  Re  Mnuniug,  Kay,  xxviii.,  and  cases,  inf\  p.  1081. 
a  the  appointment  of  new  trustees  in  tho  place  of  hmaticrf,  r.  »itji, 

net©  fact  that  the  person  whose  consent  to  tho  appointment  of  trustoos 
wite,  is  Imiatic,  is  not  a  giound  for  application  in  limacy  to  appoint 
tho  application  should  be  for  an  order  autkoiizing  tho  committee  to 
;  to  Ml  appointment ;  Re  ihirrmly  31  Ch.  Div.  164. 
re  the  appoinfanent  of  trustees  in  place  of  any  * '  dying,  incapable,  or 
Ung*  to  act,"  waa  authorized,  new  ones  were  appointed  in  plaoo  of 
srttiring:  Rt  Arimtrumj,  5  W.  E.  448;  Re  Woodtfate,  Ih. 
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But  the  fact  that  a  sole  trustee  who  was  quali&ed  to  act  de^if^d  to  > 
charj;ed,  and  proposed  to  lodge  the  fund  in  Court  uxdesa  new  tnu^e^ 
appointed,  was  held  not  a  sufficient  case  of  expediency :  Ee  Xtihitt,  l^ 
It.  509. 

The  Court  had  no  jurisdiction  imder  soct  32  to  appoint  a  new  i 
when  there  was  no  existing  trustee:  Be  Ha  z(  Id  hie,  16  Jur.  853;  but 
Tvler,  5  D.  &  S.  56  ;  but  it  has  under  la  &  10  V.  c.  55,  s.  9 ;  and 
where  no  trustee  was  named  in  the  will,  holdiixg  the  hair  or  executor 
oonstructnre  trustee:  Be  Davis,  12  £q.  214-  Be  GtllfU,  25  W.  E. : 
SmnikwaUe^  11  Eq.  251 ;  and  see  Dodkin  v,  Bmnt,  6  Eq,  560;  Be 
Maealpine  ▼.  Moore,  21  Ch.  D.  778. 

So  where  the  sole  trustee  died  before  the  testator,  in  which  caae  t] 
must  be  served :  Be  Smirthtoaiie,  11  £q.  251 ;  but  in  Be  Davis ^  sttp.t  11 
yiving  exor  had  died,  and  there  was  no  pers.  repreeve. 

In  Be  Williams,  36  Ch.  D.  231,  the  le^  estate  deTolved  on  the  I 
who  died  after  the  Conveyancing  Act,  1881 ,  and  tbo  Court,  without  rec 
representation  to  be  taken  out  to  her,  made  an  order  vcstiag  the  pi 
for  all  such  estate  as  was  vested  in  her  at  the  time  of  her  death. 

In  Davis  v.  Chanter,  4  Jur.  N.S.  272;  6  \V.  R.  416,  the  Court  ap] 
a  trustee  of  a  term,  the  last  trustee  of  wliich  bad  died  in  1799^  to  ^ 
expense  of  procuring  representation ;  and  in  Re  Muttheics,  2  17*  E-  85, 
no  admon  had  been  taken  out ;  and  see  Be  Herbert,  8  W.  R.  272. 

The  Court  appointed  a  new  trustee,  though  there  bad  been  a  hn 
trust  by  an  unauthorized  investment:  Be  Harrismi,  22  L.  J.  Ch.  B 
it  would  not  transfer  the  property :  see  sect.  36,  sup.  p.  1077. 

The  Court  will  appoint  new  trustees  of  a  deed,  altboup;b  it  may  be  ij 
Be  Matthews,  26  B^v.  463 ;  so  where  a  deed  waa  invabd  for  want  of 
ment  imder  the  Mortmain  Act,  but  had  been  acted  on-  A.  G,  t.  t1 
Ha.  477. 

The  Lords  Justices  in  lunacy  have  power  to  appoint  new  t^u^teet 
will  of  a  deceased  lunatic  when  the  trustees  named  in  the  will  b<iTe 
the  lifetime  of  the  lunatic,  such  appointment  being  necee^arr  in  orden 
rid  of  fimds  lying  in  Court  to  the  credit  of  the  account  of  tiie  real  et 
the  lunatic :  Be  Orde,  24  Ch.  Div.  271. 

Where  one  of  two  trustees  for  sale  was  an  infant,  a  new  tru^ 
appointed,  and  the  estate  was  vested  in  bim  jointly  with  the  adult  t: 
Be  Porter,  2  Jur.  N.S.  349;  4  W.  E.  417  ;  Be  QarUide,  1  W.  B.  196, 
the  infant  trustee  had  a  beneficial  interest.  But  the  order  E?botild  be  ^ 
prejudice  to  anjr  application  by  the  infant,  on  coming  of  age,  to  bo  r 
to  the  trusteeship :  Be  Shelmerdine,  33  L.  J.  Ch.  474. 

In  Be  Mais,  16  J\ir.  608,  V.-C.  K,  after  conferring  with  the  other  J 
refused  to  appoint  a  new  trustee  in  the  place  of  one  who  had  g 
Jamaica ;  nor  will  the  Court  appoint  a  new  trustee  in  place  of  one 
to  continue,  but  of  advanced  age:  Be  Hodaon^  9  Ha.  118;  15  Ju 
**  Depart  the  United  Kingdom"  did  not  mean  a  temporary  abeeo 
The  Moravian  Society,  26  Beav.  101,  103,  n.  But  a  trustee,  who 
unsound  mind,  though  not  found  a  lunatic,  was  ''  unable  to  act'':  l 
8  Ch.  735;  and  see  Be  Dawson,  3  N.  E.  397  ;  and  one  who  had  b 
twenty  years  living  abroad  in  business,  was  held  *' incapable**  i 
Mennara  v.  Wel/ord,  1  8.  &  Q-.  426 ;  but  not  one  who  had  ^ne  to  ' 
Withington  v.  W>,  16  Sim.  104.  "Where,  howerer,  a  trust-ee  is  permt 
residing  abroad,  and  the  case  is  not  within  tJie  words  of  the  power, 
trustee  maybe  appointed  by  the  Court:  Be  Bi^noldt  7  Ch.  223;  ■ 
sects.  9—12,  suj>»  p.  1048. 

There  is  no  jurisdiction  under  the  Trustee  Acta  to  remore  a  tms 
misconduct:  Be  Blanchard,  3  D.  F.  &  J.  131  ;  Be  Hodson,  eup,;  Be 
61  L.  T.  N.S.  45 ;  and  where  it  was  alleged  that  a  trustee  wa^  of  n 
mind,  but  Uie  insanity  was  disputed,  the  Court  refueed  to  make  ai 
removing  him  against  his  will :  Be  Comhsj  sup. 

But  under  the  Bankruptcy  Act,  1883,  s.  147,  aa  formerly  under  th« 
niptoy  Act,  1869,  s.  117,  a  bankrupt  truetoe  may  bo  removed,  botl 
8ections  containing  the  words  **  whether  voluntarily  resigning  or  no 
Adams,  12  Ch.  D.  634. 

It  is  the  duty  of  the  Court  to  remove  the  bankrupt  ^  although  not  c 
with  misconduct,  except  under  special  circumstances :  Bt  Barker ^  1 
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ihU  rule  appliea  to  a  debtor  liquidating  h^  mrangement :  Ad^irw'i 
1).  634. 

t  that  the  bankraptcy  is  recent  is  a  ground  for  such  remoYal : 
lit  Fo»itr,  5o  L.  T,  N,8.  479;  where  a  cuJoharged  bankrupt  was 
on  the  application  of  hie  co-trustee,  who  was  alao  a  benefciciary, 
jcnefidaries  more  largely  interested  opposed, 

Mne  construction  was  put  upon  the  Bankruptcy  Act,  1W9,  a,  ISO 
bnt  not  identical) »  which  was  not  affected  by  tho  Biinkrupt<?v  Act, 
'i  Btnshaw,  4  Ch.  783  ;  and  Harris  y.  //.,  9  W.  E,  444  ;  29  HeuV.  107, 
16  trustee  diibniitting  at  the  hearing  to  the  opinion  of  tho  Court,  tho 
m&  that  he  '*  not  requesting  to  be  continued  any  lougor  ui*  ti^steo,"  a 
itee  be  appointed :  but  see  Jie  Bridgman^  1  I>r.  &  S.  164 ;  Re  WatU^ 
)6,  and  Turntr  v.  Maniff  16  Jur.  761,  €t  r.  sujk  p.  1024, 
B  in  an  action  judgment  wag  given  removing  a  trustee  who  was  of 
I  mind,  the  Court  declined  to  make  a  resting  order  under  sect.  34,  as 
ion  ought  to  be  made  in  lunacy ;  Me  Marti u.  Land  Improvement  Co. 

4  Ch.  D.  G18. 

mode  of  application,  and  who  may  apply,  v,  Bttp,  p,  1053, 

»e9  vere  app*ointed  of  a  fund  standing  in  the  name  of  a  corporate 

hirh  had  o^sed  to  estist  i  K.  of  Hanover  v.  Bank  of  AV,  d  Eq.  8oO, 

:  and  new  trustees  of  u  composition  deed:  /fc  iVtcf,  6  Ef|.  450  ; 

of  one  appointed  under  the  Bankruptcy  Act,  1861,  s.  110;  lit 
,  y  Jbkj.  233. 

e  one  trustee  had  died  and  the  other  was  a  lunatic  not  so  found,  the 
ion  for  appointment  of  new  trustees  was  lightly  made  in  lunacy  :  Re 
«vr^,  W.  N.  (88)  94. 

the  statutory  power  to  aj^int  new  trustees  under  the  Conveyancing 
31,  f.  *tfn.  p.  1021. 

5  A  16  V.  c.  55,  8. 8,  authorizes  the  appointment  of  a  new  tnwtee  in 
a  trustee  convicted  of  felony ;  and  csoe  33  &  34  V*  c.  23,  abolishing 

re  for  felony,  and  enabling  the  C^own  to  appoint  an  admor  in  whom 
rt's  property  shall  vest,  and  revert  to  him  on  the  completion  of  his 


WHO  MAT  BE  APPOIKTEB  TRUSTEES,  JkSTD  THEIB  IfUltBER, 

)ourt,  on  an  allegation  that  the  trust  was  almost  wound  up,  apiK>inted 
place  of  three:  lie  Marriott ^  W.  N.  (68)  215 ;  and  one  trustee  only  in 
feme  originally  appointed  by  a  will :  Ji*.^  BeynauU,  IG  Jur.  233. 
■^"-'rftUy  the  Court  will  not  leave  the  admon  to  a  sole  trustee,  though 
ly  one  originally  :  Rr  TnmtnU,  4  Dr.  &  S,  421 ;  Re.  Dkhimmi,  1 
z  ,l\\  and  where  the  will  only  appointed  one,  reversioners  were 
,  to  hare  another  added,  but  at  their  own  cost:  R^  Bracktnhury^  10 

rourt  appointed  two  in  place  of  three  i  Buthhy  v.  E,  EijluttoH,  1  Jur. 
4;  and  where  one  of  tm^e  wished  to  retire,  and  a  successor  could  not 
d,  and  there  was  pofwer  to  reduce  the  number,  the  other  two  were 
ed  aole  trustees  in  place  of  the  three :  Re  ^S^Af*,  13  Eq.  333 ;  and  this 
I  was  followed  in  smbeequent  cases:  Be  Jlar/ord,  13  Ch.  D.  135;  /fe 
^*>»,  49  L.  J-  Ch.  619;  Re  Nerthtyrp,  29  W.  R.  134 ;  and  seo  Be  Fowler's 
65  L.  T.  N.S,  546 ;  but  in  later  catses  the  Court  haa  declined  to  make 
)intment  reducing  the  number  of  trustees  under  a  continuing  trUBt : 
*r,  50  L.  J.  Ch.  479;  Br  Alston,  23  €h.  Biv.  217  (where  JesHel,  M.  It, 
dheiing  to  his  decision  in  Be  Hurfitrd^  decHnod  to  follow  it  in  order  to 
conflict  of  deepens);  Rt  Lnmh,  28  Ch.  D,  77 ;  Re  Gardiner,  33  Ch.  JJ. 
tcept  in  cases  where  the  whole  fund  is  immediately  divisible :  Be 
;  lie  Toutfs  Will,  26  Ch,  Div.  745  j  Re  Lamb,  mp. ;  or  under  the 
'Act,  1890,  as.  135,  136,  where  there  are  more  tlian  two  trustees  {i\ 
ancing  Act,  1881^  s.  32)»  e,g,^  by  vesting  the  estate  in  three  out  of 
oatees,  the  fourth  being  lunatic  i  B^  Leon,  (X892)  I  Ch.  C,  A,  3-18. 
rs  an  action  was  pending  to  execute  the  trusts^  and  no  now  trustee 
be  found,  the  Court  accepted  an  undertaking  from  the  continuing 
4  to  bring  the  trust  funds  immediately  into  Court  in  the  action:  Davits 
f*on,  32  Ch.  D,  225. 

e  were  appointed  in  place  of  two :  Birch  v.  Crtipper^  2  B.  &  S.  255 ; 
.  place  of  three  :  Plenty  v.  West,  16  Bear,  356 ;  and  two  added  to  two 
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rthe  original  number)  where  the  tmst  property  had  greatly  increfls 
ioycottt  5  W.  B.  15.  And  the  Court  has  junsdiction  to  appoiLt  an  add 
truatee  though  there  is  no  yacancy :  Be  Oregtcuy  34  Ch.  B.  2iB. 

The  Court  has  held  the  appointment  out  of  Court  of  a  sm  filler  tli 
original  number  of  trustees  yalid:  Re  Baihurst,  2  S.  &:Q^  160:  Em 
aarke,  3  Giff.  32 ;  9  W.  K.  515 ;  Miller  t.  Priddott,  I  D,  M.  &  G.  3-3a. 

Belations  of  the  m.  q,  ir,  are  objectionable :  WtUIin<f  t»  BohPr^  21 
222 ;  and  women,  thou^  unmarried,  are  not  generally  appointed :  i 
35 ;  but  in  Re  Berkely,  S.  v.  J5.,  9  Ch.  720,  a  married  woman,  a  relatioE 
C8,  q,  tr,,  was  appointed  in  the  absence  of  any  other  eoiitabla  per^oi 
see  Barnes  v.  Addy,  9  Ch.  244 ;  and  under  the  Settled  Land  Acts  the 
has  declined  to  appoint  two  brothers  trustees :  Re  Knouk'i  Sdiled  £Vtc 
Ch.  D.  707;  v.  in/.,  Chap.  XLV.,  •*  Settlement.^* 

Under  special  circumstances  c$.  q.  tr,  have  been  appointed :  i?f  Cmul 
W.  E.  458 ;  so  in  i?e  Roskell,  28  April,  1860,  a  c.  g,  (r,  was  appointed 
with  two  others  at  the  request  of  eeyeral  of  the  adult  ct .  q.  tr :  Ee  Ctu 
Rep.  5  Eq.  429 ;  and  the  appointment  out  of  Court  of  eucc^JSf^ive  tena 
life  as  trustees  was  held  good :  Forster  t.  Abraham,  17  Eq.  3oL 

The  tenant  for  life  was  appointed  a  trustee  where  the  trust: 
onerous,  and  no  other  person  could  be  induced  to  act ;  Escp.  CtuUm^  ] 
988. 

But  the  Court  refused  to  appoint  a  person  entitled  in  remainder  d 
infant's  estate  tcdl  to  be  a  trustee  of  the  estate  and  money  held  tbi^i^w 
the  ground  that  his  interest  was  adyerse  to  the  infant :  He  rainis 
33  W.  E.  564. 

In  Re  Hattatt,  W.  N.  (70)  14,  followed  in  Re  LujWmlf/,  52  L.  T.  N 
Re  BurgeMt  W.  N.  (77)  87,  the  husband  of  a  c.  q.  ir.  was  appoint-etl 
undertaking,  if  he  became  sole  trustee,  to  take  steps  immeaiately  \ 
appointment  of  a  co-trustee  (but  see  Lewin,  1169,  n.,  for  a  reference  tc 
in  which  such  undertaking  was  not  required) ;  and»  under  special  c 
stances,  the  solr  to  the  petitioners  was  appointed :  Re  BrtrtdtutJlt 
{T2)  77. 

And  where  there  were  two  trust  estates,  and  only  one  set  of  trustee 
tinistees  of  one  estate  only  were  appointed:  Re  Dennis^  12  W.  E*  5 
CotteriU,  W.  N.  (69)  183. 

And  in  other  cases  the  Court  has  apx>ointed  separate  truste<?s  of  m 
shares  or  parts  of  the  property :  Re  MoeSy  37  Ch.  D.  513 ;  Be  Paine ^  28 
725;  Re  Canard,  48  L.  J.  Ch.  129;  27  W.  E.  52;  Br  VotUHU,  W.  : 
183 ;  and  as  to  the  appointment  of  separate  set^  of  trustees  mu 
Conveyancing  Act,  1882,  v,  sup,  p.  1023 ;  see  also  iiV  Omngt,  Coiqwr  t 
29  W.  E.  582 ;  Conyeyancing,  &c.  Act,  1892  (55  &  56  Y.  c,  13),  s.  6. 

Persons  Hyin^  abroad  cannot  in  general  be  appointed;  and  tho 
i*efused  to  appomt  three  Frenchmen,  resident  in  Paris,  trustees  of 
settled  on  the  wife  of  a  Frenchman,  with  power  to  inret*t  in  the  \ 
funds :  Re  Quihert,  16  Jur.  852;  Re  Lang,  17  W.  E.  218 ;  but  English  t 
were  appointed  of  an  Irish  estate :  Re  Ctustis,  Ir.  Eop.  5  Eq.  429. 

And,  under  special  circumstances  rendering  it  advisablo  so  to  do,  t 
resident  out  of  the  jurisdiction  have  been  appointe<l :  Re  Freeman^  37 
148 ;  Re  Liddiard,  14  Ch.  D.  310 ;  Re  Austin,  38  L.  T.  N.S.  601 ;  Be  C 
48  L.  J.  Ch.  192 ;  27  W.  E.  52 ;  /fe  Hill,  W.  N.  (74)  228  ;  but  an  undci 
has  been  required  from  them  not  to  exercise  the  power  of  appointi^ 
trustees  without  the  sanction  of  the  Court :  Re  Freemati,  $ttp. 

And  where  all  the  es,  g.  tr,  were  of  age  and  absolutely  entitled  (inc 
married  women  entitled  in  reversion  for  their  separate  \iBe),  and  all 
in  Australia,  the  Court  appointed  Australian  tnistees :  Be  Drnvt, 
(76)  168 ;  and  so  where  all  tne  parties  were  resident  in  Australia,  and 
mtended  to  invest  the  trust  funds  in  Australian  securities  :  Rt  Lxddk 
Ch.  D.  310 ;  and  an  appointment  by  the  husband  and  wife,  on  going 
in  America,  of  American  trustees  was  held  valid :  Meititrtzhugm  r*  I 
Coll.  335. 


EVIDENCE. 


On  applications  under  sect.  32,  for  the  appointment  of  new  trustc 
Court  requires  evidence  to  show  who  are  me  parties  interested  unc 
trust,  and  requires  them  to  be  served. 


»  «rict  p^^  jf  P^f*"™!.  *  •^-  •*36;  but  tio  If^i;*"??'^'^  and 

^  isif  ^-  '^  rtr j?"^  '«nd  in  fee  *  ^^  ^^ 

I^  ^  eBtete  o?!?'^.  or  «  cU  o,T  *^o.'and  for  thn  f^""?  '"''''on 


^«  J^  trustee  hn^PT^^''^  ^itmn^?.      ^""^'^'^tioB  "" 

'Orrf.lT^fl'^Jwi^liouId  contain  a, ^  '™ '^'n  ^rith  the 

«.  JSC;  and  aer.  V        general  do«i*>i.;.  t- 

^^oPonn  J,  p.  loaj^Pfaon  of  tho  p,o. 
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Laaseliolde  Tested  in  a  retaring  trustee  did  not  pass  by  general  i 
deed  of  assignment  to  new  trustee :  Ihpkimon  v.  Lmh,  12  W.  E.  3 

The  Comt  will  act  under  tMe  saction,  when  expense  niay  be  IhiTti 
even  though  there  be  no  impediment  to  a  conveyance  i  see  ^e  Mann 
xxTiii.  ;  Me  Muudd,  S  W.  E.  083  i  6  Jur.  N.S.  »80;  i>Gfi?i«  v,  Clmi^ 
N.S,  272;  6  W.  E.  416;  Fatmon  v.  P.,  2  Eq,  31 ;  but  see  Laiigh 
21  L.  J.  Cb.  860,  H  r.  $up.  p.  1077. 

Where  it  was  doubtful  whether  a  sole  trustee,  wbo  was  a  lurmtio, 
legal  estate  or  a  mere  power,  the  Court  appointed  new  trustees^  ai 
in  them  such  estate,  M  any,  as  was  in  the  lunatic :  He  Bcajct,  A  I 
205,  Form  3,  Bitp.  p,  1072, 

WTiere  a  tiiiete©  died  before  the  completion  of  an  order  appoin 
trustees  and  vesting  the  e^ate,  a  new  order  was  made,  the  petiti 
amended:  Rt Ihvdock,  14  W-  E,  26.  174;  11  Jur.  N.S,  906;  35  I 
228. 

The  Court  has  jurisdiction  to  vefit  th©  estate,  though  it  has  escheai 
Crown,  pro^-ided  the  Crown  consent:  Rt  Marimtz,  W.  N*  (70)  70j 
N.  S.  403. 

Where  In  an  action  judgment  wai  given  remoTiDg  a  tnuftee  of 
mind,  the  Court  declined  to  make  a  vestbg  order  under  sect.  ^4,  m 
tioti  ought  to  be  made  in  lunacy :  Rt  Martin,  34  Ch.  Div,  618, 

Where  part  of  the  property  waa  inadvertently  omitted,  a  further  o 
made  on  a  new  petition  vesting  the  omitted  propertj' :  Ee  Hopper ^  TV 
41;  54  L.  T.  N,S.  267. 

An  order  vesting  land  in  aeveral  peraons  creates  a  good  joint  i 
r.  8UJK  p.  1049. 

Sect.  35.  This  was  held  not  to  empower  the  Court  to  vest  the  rig 
stock  I  Rt  Smyth,  4  D,  &  S.  499;  but  tho  15  &  16  V,  c,  oo,  s.  6,  g 
power. 
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CHAPTER  XLn. 

CHABITIES. 

» 

EcnoN  L — ^Administration  of  Charities  generally. 

udffment  for  Scheme — New  Trmteea — Inquiries  a^  to  Valuer 
Income f  and  Letting  Property — Rents. 

£1  a  sclieme  for  the  regulation  and  management  (admon)  of  the 
r  in  &c.,  and  the  application  of  the  present  and  future  income 
I  be  settled  by  the  Judge ;  2.  And  Let  new  trustees  be  appointed 
)  management  (admon)  of  the  said  charity,  and  of  the  estates 
)  and  property  thereof ;  And  Let  proyision  be  made  in  the  said 
B  for  the  future  appointment  of  trustees ;  And  Let  the  following 
L  An  inquiry  of  what  the  property  of  the  said  charity  consists 
here  the  same  is  situate,  and  what  is  the  income  and  annual 
thereof,  and  how,  and  by  whom,  and  under  and  upon  what 
rents,  and  conditions,  the  same  and  every  part  thereof  is  let, 
now  held ;  4.  An  account  of  the  rents  and  profits  of  the  charity 
I  receiyed  by  the  Defts  &c. ;  and  of  the  application  thereof  from 
•  day  of  — ,  the  date  of  the  issue  of  the  writ  in  this  action. — 
m  &c. — See  A.  G,  v.  Corp,  of  Hchestety  M.  E.,  19  July,  1855, 
35. 

order  for  application  of  funds  cy-'pres  until  land  should  become  ayail- 
nt  the  purposes  of  a  bequest,  see  Form  5,  inf,  p.  1126. 

2.  Directions  for  Scheme  for  regulating  Charity. 

r  a  scheme  for  the  regulation  and  management  (admon)  of  the 
by  in  the  pleadings  (petition)  mentioned  [and  of  the  estates  (funds) 
property  thereof,  or,  and  for  the  application  of  the  income  and  the 
don  of  fit  objects  thereof,  or^  and  for  filling  up  any  vacancy  in  the 
t)er  of  the  trustees]  be  settled  by  the  Judge.— See  A,  G.  v.  Harri- 
tf.E.,  18  Dec.  1852,  A.  887 ;  Paine  v.  A.  G.,  V.-C.  W.,  1  Aug. 
,  B.  2427 ;  and  for  a  similar  order  under  the  Charitable  Trusts 
,  1853,  1855,  and  1860,  see  Re  Sion  Hosp.,  M.  B ,  in  Chambers, 
ov.  1876,  B.  1826. 


Hf 


'    t 


;»'    't 


,;  ''! 


N 


1084 


ChariHes. 


[CHAJ 


IWIIiiM 


3.  Same — Eiuhirment  ofChmxheB — Other  CharUm, 

Let  a  scheme  for  tlie  applicxitioii  ol  the  charitahle  fund  givei 
testatrix's  will  for  the  endowment  of  disiriut  churches  or  cb 
populous  parishes,  having  regard  to  the  directions  in  the  tei 
will  in  that  behalf  contained,  he  settled  by  the  Judge, — Jidi 
Hall,  V.-C.  W.,  7  May,  1853,  A.  1044  j  S.  C,  inf.  p.  1M4, 

For  inquiry  for  Bchemo  fer  gupplving  the  Episcopal  Chiu'cli  in  I 
with  duly  qualified  clergymen,  ficM3  A.  (J.  y.  (\'hif(/oiv  Co//.,  2  CiAl.  *il% 

For  decree  declaring  the  tnii^ts  of  tlis  meeting-houses  for  reJi^oiia 
of  Methodists,  and  tho  mode  of  appointing  preachci^  thertuji  m 
trusts,  according  to  tho  rules  and  regulations  of  the  societj-,  and  n 
the  deed  of  trust  of  a  local  hmndi  socio tj'  a  century  after  its  px« 
defective  and  inconsistnit  with  the  government  and  disciphiie  of  the 
body,  and  appointing  in'w  triistoos  of  tho  tnit^t  premises,  and  vesti 
in  such  trustees,  the  co^t^  to  be  taxed  and  ruisietl  by  mortgage  therecif . 
prejudice  to  any  application  by  the  existing  trustees  in  i^espect  of  ai; 
prior  charge,  see  A,  (L  v.  Chtpfmrn,  10  Ila.  61", 

For  declarations  and  ioquir)'  as  to  school  proi>erty,  and  schemes  an 
fications  as  to  admittaDtN?,  t^e*i  A.  (L  v.  E,  Dfvva,  15  Sim.  253 ;  as  to  I 
masters*  residences,  and  jjowers  and  eligibility  of  trustees,  A.  fJ.x.  I 
fordf  16  Sim.  474,  et  iftj\  p,  1()£>B;  and  as  to  admitting  free  sch( 
competitive  examination,  and  liberty  to  apply  as  to  numtjers  if  fimd 
increase  or  diminish,  Manchestfr  Sch,  Cm^t^  1  Ecj.  64 ;  2  Ch,  491. 

See  clauses  for  a  scheme  for  a  school  chanty  E*et  out  in  lifHha 
Sch.  Case,  1  Eq.  102 ;  and  minutes  of  decree  as  to  capitation  fees  for  ] 
Jb.  120. 

For  order  of  reference  to  Chambers  to  approve  a  scheme,  Tcith  j 
vary  the  proportions  in  is'hich  tho  income  was  to  be  apportioned  am 
objects  of  the  charity,  and  other  special  directions,  see  J,  '/,  v.  Cat 
2  Keen,  150. 

For  inquiry  as  to  clothing,  educating,  and  apprenticing,  advanciii 
increase  to  almsmen,  and  appointing  managers,  and  for  nicheme,  i 
siuns  for  erecting,  enlarging,  and  supiK)iting  various  echools,  appre 
donations  to  hospitals,  &c.,  erecting  almshouses ,  and  increase  to  iuma 
allowance  to  parties  elig-ihle  as  euch,  boo  A,  (f,  v,  Bonn,  1  Ph.  T68. 

And  for  scheme  for  the  poor  of  a  parish,  without  inquiry';  see  A.  (L  v* 
reth,  1  Y.  &  C.  Ch.  202 ;  and  see  further  as  to  schemes,  Forms  6,  8 — I 
and  notes,  pp.  1094  aeq. 


4.  Aftonirij-Geneml  to  hare  Notice, 

And  the  A.  G.  is  to  have  notice  of  and  to  be  at  liberty  to  atti 
proceedings  relating  to  such  scheme  separately  from  the  rela 
A.  G.  V.  Greenhill,  Y.-C.  W.,  7  Dec,  1863,  A,  2477. 

Where  the  action  is  by  rehitors,  and  not  €x~ojicw,  tho  above  dire 
inserted  if  the  Court  desires  the  intervention  of  the  A,  G,,  but  the  A. 
notice  of  the  application,  and  is  at  liberty,  by  his  counsel  or  solr.  tt 
the  Judge  thereon,  without  any  special  directions  to  that  effect  x  Re  I 
9  Ha.  liv. ;  A.G.y.E.  Btamfoni,  1  Ph.  749;  Tudor,  Char.,  3rd  ed.  p. 

5.  Inquiry  in  whom  Lands  restedj  ami  as  to  Pad  ami  Fidu 
Managenmit, 

"  An  inquiry  (in  whom  the  legal  estate  of  the  lands  and  tern 
belonging  to  the  charity  in  question  (in  the  pleadings  mentio; 
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and)  what  are  the  nature  and  particulars  X>i  the  said  charitj, 
what  way  the  same  has  hitherto  heen  managed  and  conducted, 
ether  anj  and  what  alteration  should  take  place  for  the  future, 
10  are  the  proper  ohjects  of  such  charity." — Direction  for 
.—-4.  6'.  Y.Boddington,  9  July,  im\\  A.G,  v.  Camel/ord,  2  May, 
L.2112. 

)  legal  estate  is  meant  to  he  vested  under  16  &  17  Y.  c.  137,  ss.  47, 
18  &  19  V.  c.  124,  8.  15,  the  inquiry  as  to  it  may  not  be  necessary : 
I,  iV-  P-  1113. 

quiiy  as  to  Property — Account  of  Rents  and  lines — Inquiry 
as  to  Letting — Scheme — Neic  Trustees. 

the  following  &c. — 1.  An  inquiry  what  were  the  estates  subject 
tharitable  uses  created  by  the  deeds,  dated  &c. ;  2.  An  account 
rents  and  profits  of  such  estates,  and  of  the  fines  taken  for  the 
Is  of  the  leases  thereof,  come  to  the  hands  of  the  Def ts  &c. ; 
inquiry  at  what  times  such  fines  were  received,  and  in  what 
r  the  same,  and  the  rents  and  profits,  have  been  applied  ;  4.  An 
r  whether  the  said  estates  have  been  properly  let ;  5.  And  if  it 
ippear  that  the  same  have  not  been  properly  let,  an  inquiry 
sr  it  will  be  proper  to.  take  any,  and  if  any  what,  steps  to  set 
my  leases  improperly  made ;  6.  And  Let  a  scheme  &c.  be  settled 
arms  1, 2,  3,  sup.  pp.  1083,  1084];  7.  And  Let  proper  persons  be 
ited  to  be  feoffees  or  trustees  of  the  charity  estates ;  (8.  Inquiry  in 
the  legal  estate  is  vested ;)  Tax  the  relator's  cents  to  this  time  \ 
to  pay  them  out  of  money  in  hand ;  Eeserve  the  consideration 
at  manner  the  same  shall  ultimately  be  paid. — Adjourn  &c.— 
V.  Corp.  Exeter,  M.  E.,  22  Mar.  1813,  A.  698;  aff.  7  March, 
A  1132. 

inquiry  into  the  condition  of  the  charity  estate,  and  how  much  wag 
to  be  laid  out  in  repairs  to  render  the  same  fit  for  the  objects  of  the 
',  and  what  expenses  had  been  occasioned  by  inclosure  of  the  charity 
see  A,  G,  v.  RiwwoitK  L.  C,  26  May,  1802,  A.  199. 
as  to  the  condition  of  the  charity  estate  and  of  the  new  inclosures, 
tiat  money  had  been  laid  out  on  the  estate,  and  how ;  and  what  was 
iial  course  of  election  of  wardens,  and  account  of  the  produce  of  the 
received  by  the  relator  and  the  Defts,  see  -^1.  C/.  v.  Foster,  h,  C,  23  July, 


7.  Inquiry  as  to  Charities  and  their  Apportionment ,  under 
8  4-  9  F.  c.  70,  and  52  G.  3,  c.  101. 

inquiiy  whether  there  are  any,  and  what,  charitable  devises,  be- 
S  or  gifts  that  have  been  made  and  given  for  the  use  of  the  poor 
pariah  of  W.  &c.,  and  whether  it  is  fit  and  proper,  having  regard 
>  state  of  the  parish,  that  such  devises,  bequests,  or  gifts  should 
portioned  between  the  district  of  St.  J.  and  the  remaining  part 
Bjpaiifih,  under  the  Acts  of  Parliament  &c. ;  And  in  that  case'— 
tion  to  approve  of  a  scheme  for  such  apportionment. — R^  We^ 
«.  n.  4  a 


m 
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Ham.  Char.f  2  D.  &  8.  21 S ;  approved  in  Erp.  Imumk  of  Bro% 
D.  ft  S.  626,  634. 

I 

For  order  tinder  the  S  &  9  \.  c.  TO,  14  &  15  Y.  c.  97.  and  17  &  IS 
on  the  petition  of  the  ininiiitf^rH  of  the  parish  and  district  parishes,  < 
apportionment  of  a  charitable  bequest  between  the  seveiul  district 
01  the  pari^  of  St.  Mary,  Lamlj^th,  and  the  remaiBing  parts  of  snt  1 
and  to  settle  a  echemo  or  schomes  for  the  admon  of  such  ri^ppitiv 
tionments  in  lieu  of  the  former  scheme ;  and  inquiry*  br  whom  th 
bation  of  the  income  of  the  charitj  fihoiLld  be  made  in  the  dktrirt- 
regard  to  the  8  &  9  V.  c>  TO,  and  to  tax  and  raise  the  oo«ta  by  moi 
the  charity  estate,  to  bo  paid  off  by  instalments,  and  the  interest  t( 
down  out  of  the  income,  see  Ee  Lambeth  Char.^  Y.-C.  K.^  8  N< 
B.  58. 

For  direction  to  tax  the  coFf^  of  two  parishes,  one  of  which  1 
formed  out  of  the  other,  and  the  two  to  be  allowed  such  cost^  onh 
would  have  been  entitled  to  if  the  parish  of  St.  G*  had  not  been  en 
of  the  parish  of  St.  M.,  see  A,  (K  v.  E.  Crairu,  7  March.  1 8* JO,  A.  *' 

A  charity  held  by  the  chiirchwardons  for  the  repair  of  a  particnh 
could  not  be  apportioned  :  Jk  Chttrtsh  KsUik  Chnr,^  WixufUtatrU,  6  C 

Under    18   &  19  V.   c.   124,   m.    10.    1:3,    the   C'harity  Commrs 
powered  to  apportion  small  parochial  charities :  i\  inf.  p.  1114;  but  i 
missioners  prefer  to  exerci^  the  general  power  of  establishing  schem 
23  &24  V.  0.  136;  Tudor,  Char.  539,  540. 


8.   Onkr  adopt mg  Scheme  filed. 

Let  the  scheme  dated  &c.,  which  has  been  approved  (and 
hy  the  Judge,  and  filed  in  the  Central  Office,  be  the  Rchemi 
regulation  and  management  (admon)  of  the  charitj&c,  and  th 
(funds  or  property)^  and  for  the  application  of  the  income  (i 
of  the  objects)  thereof  [//"  required^  And  Lot  the  soreral  pe 
the  said  scheme  named  bo  appointed  trustees  of  the  &aid  chi 
Directions  to  tax  and  pnj^  costs  and  expenses, — Bee  Re  Conner 
Sch,,  V.-O.  W.,  23  April  1853,  B.  1033;  10  Ha.  v.  ;  Re  Fowt 
V.  Gilbert,  M.E.  in  Chambers,  25  July,  1855,  A.  1412;  He\ 
Atkinson,  V.-O.  K.,  17  April,  1858,  A,  888. 

9.  The  Like. 

Let  the  scheme  dated  &c.  for  the  regulation  and  managei 
of  the  charity  in  question  (and  of  the  estates,  funds,  and 
thereof),  which  has  been  approved  by  the  Judge,  and  filec 
Central  Office  of  this  Court,  be  carried  into  effect. — 8ee  Re  M 
Char.,  V.-C.  W.,  21  Jan.  1853,  B.  995;  A.  G.  v.  DaUm, 
30  July,  1853,  A.  1608. 

10.  The  Like — Scheme  ^chedttM  to  Ordef\ 

Let  the  scheme  set  forth  in  the  schedule  hereto  for  &c.  [Fq] 
carried  into  effect.— i?^  Crane's  Char,,  M.  E.  in  Chambers, 
1859,  A.  237. 

Though  a  scheme  has  sometimes  been  set  out  in  a  schedule  to  t 
the  better  course  is  to  111©  it  and  refer  to  it,  as  in  Forms  8,  9,  sup. 
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Inhere  the  scliemo  was  set  forth  in  a  schedule  to 

Elder  the  Charitable  Tniata  Act«»  1853.  1855, 

let  those  Acti  removing  (ind  appoiutlng  trusteOB 

,  see  Section  II. »  inj\  p.  11 05. 

ral  schemes  in  -(.  (/.  v.  Brkkik\l<\  M.  R.  25  Feb. 

0»  1874;  *S.  a,  1850,  A.  M2;  A.  (L  v.  HaHhhury 

L  C,  1840,  A.  845;  Tudor,  Char,  816  el  m£,;  Ccx*a 

Gg  of  opinion  that,  in  settling  a  echeme  for  the 
ty  funds,  such  funds  ought  not  to  be  applied 
of  an  industrial  school  for  tho  children  of  c<m» 
mck  to  Chambora  to  consider  a  scheme  or  schemes 
ited,  &€. ;  cost  of  alt  parties  appearing  to  be  costs 
m  Chanties,  Y,-C>  B.,  30  Apnl,  1873,  B,  1189; 


d  to  Certificate  adopted^  with  consequent 
Directions — Co^ts . 

;  of  opinion  tbat  the  scheme  set  forth  in  the 
lificate  is  a  proper  scheme  for  the  future 
ty  in  &c\,  having  regard  to  the  proviaious  of 
or  &c.,  Let  tho  same  be  adopted  and  carried 
jord  L.  &c.  be  appoinUnl  the  firnt  trustees  of 
le  costs  of  all  parties  (except  tho  Dofte  the 
e's  Hospital,  against  whom  aE  further  proceed- 
of  these  actions  as  between  solr  and  client, 
I  the  A.  G*  any  costs,  charges^  and  expenses 
in  relation  to  the  said  charitable  bequest,  not 
ly-mentiuned  action,  and  not  already  taxed  or 
it  Schedalo  eontabiing  directions  to  raise  and 
'^ourt,  and  transfer  residue  to  the  trustees,] — 
losp.,  M.  E.,  26  March,  1859,  B,  2738. 

r  and  appointment  of  tnisteos,  see  *S.  C. 

^  tnLstees  of  diiYerent  religious  deniauitiatinns  and 

m  time  to  time,  see  ^i.  (L  y,  Wihoft,  Iti  Sim.  22*2. 


**  Letting  mqjersedett — New  Sf'he^ne  adopted — 
,ands  rested  in  Official  Trmtee — Cont^, 

opinion  that  it  will  be  for  the  benefit  of  tho 
3  of  appointing  trustees  shoulrl  be  varied^  Let 
Uscontinued ;  And  Let  the  scheme  for  letting 
put  an  end  to  (discontinued)  and  cease  on  this 
lands  be  let  according  to  the  provisions  con* 
■einafter  mentioned ;  And  Let  the  scheme  set 
to  the  Chief  Clerk^s  eertifieate,  dated  &c.,  for 
trustees,  and  for  the  future  management  and 
arlty,  and  of  the  estates  and  property  thereof, 
id  Let,  pursuant  to  the  Charitable  Trusts  Act, 
J  Trusts  Amendment  Act,  1855,  the  lands  and 
4  A  2 
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buildings  beloiig:ing  to  the  said  charity,  set  forth  in  the  —  scl 
the  Baid  certificate,  vest  in  the  official  trostee  of  charity  lai 
held  by  him  in  trust  for  the  said  charity." — Directions  to  < 
some  trustees  and  appoint  new ;  Tax  all  parties'  costs,  as  bet^ 
and  client,  including  the  Pit's  costs,  charges,  and  expenses 
incurred  relating  to  the  charity;  costs  &c.,  when  taxed,  to  be 
the  trustees  to  be  appointed  out  of  income. — ^Liberty  to  applj 
T.  X.  Onslow,  M.  R.,  17  Nov.  1855,  A.  193;  and  see  note,  inf. 

As  to  paying  interest  of  charity  funds  in  Court  to  trustees,  see  YoL 


13.  Leare  to  Enfranchise  Copyholds. 

Direction  for  vesting  copyholds  in  the  trustees  of  the  < 
"  And  the  Judge  being  of  opinion  that  it  will  be  fit  and  prope 
the  benefit  of  the  said  charity  that  the  said  copyhold  lands  s 
enfranchised  on  the  terms  set  forth  in  the  conditional  contn 
&c.,  and  marked  A.  in  the  affidavit  of  &c.,  referred  to.  Let  th< 
of  the  said  charity  be  at  liberty  to  effect  such  enfranchisement 
said  terms" ;  Tax  costs  of  applicants  and  of  A.  G.  as  between 
client;  Trustees  to  raise  and  pay  costs,  and  the  fines,  fees,  and 
of  enfranchisement,  out  of  fund  in  their  names. — Re  St.  A 
Hasp.,  M.  R.  in  Chambers,  3  July,  1860,  B.  1613. 

14.  Apportionmefit  of  Costs. 

And  Let  the  costs  of  this  application  and  consequent  th< 
apportioned  rateably  among  the  said  several  charities,  accordi 
annual  income  thereof  respectively ;  And  Let  the  amounts  apj 
in  respect  of  such  costs  be  paid  out  of  any  funds  in  hand  belo 
the  said  several  charities,  or  out  of  the  annual  income  thereof 
tively. — See  Re  Saffron  Walden  Char.,  V.-C.  8.  in  Chambers, 
1857,  B.  125. 


U 


15.  Relator^B  Extra  Costs  alloiced — Inquiry. 

Let  the  Defts,  the  C.  Co.,  reimburse  to  the  Petrs,  the  rela 
of  the  charity  funds,  the  costs  and  expenses  incurred  by  the 
this  cause,  over  and  beyond  the  costs  which  have  been  pai 
Defts,  the  C.  Co.,  as  between  party  and  party;  And  Let  the 
Master  inquire  whether  any  costs  and  expenses  have  been 
incurred  by  the  Petrs,  other  than  the  costs  of  this  cause,  relatii 
matters  in  question,  and  tax  and  certify  the  same  respective 
Let  the  Defts,  the  C.  Co.,  pay  the  amount  (if  any)  that  the 
Master  shall  certify  to  have  been  so  properly  incurred,  out  of 
charity  funds.— ^.  G.  v.  Coopers'  Co.,  V.-C,  29  March,  1819, 

For  decree  on  an  information,  without  a  relator,  where  a  Deft 
costs  of  his  co-Deft,  see  A.  G.  v.  Corp.  Chester,  14  Beav-  34U 
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8*  Extra  CostSy  with  Interestj  to  be  raised  by 
Mortgage. 

Bud  expenses  of  the  Petrs  and  the  Defts  B. 
yr  relating  to  these  actions  or  any  of  them, 
application  and  consequent  thereon,  and  also 
cpenses  properly  incurred  by  the  Petrs  and 
if  airs  of  the  hospital  of  St.  0.,  &c.  and  eer- 
ie costs,  charges,  and  expenses  of  the  Petrs 
each  year,  commencing  on  the  —  day  of  — , 
e  rate  of  £4*p.  c.  per  ann.  on  the  amount  of 
d  Petrs  and  the  said  D.  &c.,  from  &c.  in  each 
bhe  date  of  the  Taxing  Master's  certificate. 
>enses,  with  interest  (to  be  raised  by  mort- 
UV.,  "Administration." — A.  O.  v.  Bp.  of 
ay,  1849,  A.  2017. 

en  Bolr  and  client,  the  costs  of  all  parties  to  the 
8  of  the  A.  G.  of  appearing  separately  Irom  the 
Um  Hospital,  M.  E.,  2  June,  1855,  A.  1024. 

?  18  §•  19  V.  c.  90,  8.  n,  for  payment  of 
rotTHy  in  Suits  on  behalf  of  the  Croicn. 

let  the  costs  of  the  Pit  of  this  action  be  paid 
's  Exchequer,  in  the  manner  directed  by  the 
90 j  such  costs  to  be  taxed  &c.  2.  By  the 
yl  the  Deft  A.  of  this  action  be  paid  to  him 
the  Act  of  the  18  &  19  V.  c.  90,  such  costs 
y  V.-C.  W.,  in  A.  G.  v.  Matthias,  23  Dec. 
G.  V.  Hanmer,  4  D.  &  J.  207;  see  note,  inf 


NOTES. 
NERAL  JXmiSDICTION. 

an  inherent  jurisdiction  over  charities  generally : 
&  War.  258,  308 ;  and  could  enforce  and  execute 
property  as  well  as  those  affecting  lay  property : 
Bedford,  2  D.  J.  &  S.  621 ;  Tudor's  Charitable 

I,  s.  34  (3),  all  causes  and  matters  for  the  execu- 
low  assigned  to  the  Chancery  Division. 
)  in  execution  of  a  j)ower  was  aided  in  favour  of 
V.  S.,  7  Ha.  377 ;  3  Mac.  &  Q.  606. 
he  Mortmain  Acts,  and  the  practice  of  the  Court, 
,nd :  A.  G.  v.  VViUon,  2  Keen,  680,  684,  n.,  685 ; 
le  Mortmain  and  Charitable  Uses  Act,   1891 : 

charity  estate,  except  in  a  very  special  case: 
Ha.  395,  400,  where  it  would  not  even  send  an 
sold  for  the  benefit  of  the  charity :  A.  G,y.  Ahp. 

Te  a  legacy  to  a  foreign  charity  secured  to  be  so 
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applied :  A.  O.  t.  Btw^^  19  Ikav.  39T ;  but  see  N^w  v.  Bonaktr^  4  1 
ffffi/.  p.  1091. 

In  an  action  at  a  relator  s  instance,  the  A.  G,  should  not  appeor  \i 
Bttpport :  .1,  (i,  V.  Irtrntmnijers*  Co,,  10  CI.  &  F,  908 ;  2  M.  &  K.  576: 
313  ;  but  the  action  is  hia,  and  ho  has  control  of  it,  and  mav  stay  the  | 
ingR  at  any  time:  Ih.  3tS:  A,  G.  v.  Corp,  of  Xfttark,  1  ^a,  399;  . 
Iial^da4hir9*  Co.,  2  M.  &  K*  817  ;   15  Bcav.  3^7. 

As  to  when  the  A.  G.  should  appear  in  charity  cases,  see  Wart  t,  * 
lege,  20  BeaT.  503,  oW,  rt  i\  in/,  np,  109a,  1104, 

An  action  bi"  freemen,  on  behall  of  others,  to  establish  that  ] 
belong np  to  a  coqmnition  waa  held  on  truf?t  for  the  benefit  of  the : 
individually,  was  hold  rightly  brought  without  the  A.  G*  :  Fre^tney  • 
of  Ci4ifie«Ur,  21  Ch,  D,  111  ;  $tdqu,:  t\  inf.  p.  1140. 

The  jurif^tliction  extends  to  charities  supported  by  \-oluntary  oontri) 
if  there  h  property  impress<yl  with  a  charitable  trust :  see  Exp,  Pt 
Price.  214  ;  .4.  O/v,  Krft,  2  Beav.  677 ;  A,  (L  r.  Bp.  of  Manche^r 
453  ;  Tudor,  Char.  97. 

The  TJieiubers  of  a  committee  formed  to  receive  Tolunturr  subwript 
charitiil>lo  purpoiww  bto  not  trueteea,  but  agentas,  and  an  action  of  ace 
aonii"  i>f  t}i»'![i  apiinst  the  others  cannot  be  maintained  i  even  if  all  t 
BcrilH-rr,  wf  re  suing,  the  action  could  not  b*3  maintained  in  theabaeoc 
A.  G. :  Strickhnd  v.  Wrldon,  28  Ch.  B.  426. 

Where  the  income  of  reaidue  waa  to  be  ac^^umidated,  and  the  caf 
income  paid  to  a  charity  at  a  future  time,  the  charity  (unlike  a  privs 
vidual :  wee  Savndtrr$  t,  Vatdier,  4  Beav.  115  ;  Iliifua  v.  //,,  14  Eq*46 
not  have  the  aocumulation  ©topped  and  the  property  handed  over 
HnthxH  y.  Magterman,  12  E<j.  5">9. 

Informalities  funle^H  prejiuhcial  tr^  a  Deft,  A,  (?.  y,  Warren^  2  S 
810)  were  not  alioweil  t^  defeat  an  information:  A.  G,  v.  Brtrttou, 
426;  A.  a.  V.  Gtirduer,  Bam.  Ch.  483,  490  ;  A.  G,  v.  Gf>re,  lb.  U\\ 
A,  a.  w  miMrt/,  n  Ves.  241,  247  ;  A,  a.  v.  Cmpers'  Co.,  19  Vee,  1 
and  as  to  relief  under  a  prayer  for  general  relief,  see  A,  G,  t,  Brooke^ 
319,  324  ;  J.  G.  y.  Rmhrder,  5  D.  M.  &  G.  797. 

But  an  information  filed  on  behalf  of  one  charity  could  not  be  cai 
for  another,  it  appearing  the  first  had  no  title  ;  A»U*y*  O^kndtr^  1  V 
246. 


COMMENCEMEJO'  OF  ACmoiT- 

By  0.  I.  1,  all  actions  which,  previously  to  tha  commencemeni 
principal  Act.  wei-e  commenced  by  biE  or  information  in  the  High  ( 
Chancery  shall  be  instituted  in  the  High  Court  of  Justice  by  a  procoi 
be  Ciilled  an  action. 


CHARITABLB  TBUSTi  EXECUTED  CY-PfifeS.  | 

Where  tliere  is  a  general  indefiaito  charitable  purpose,  not  Ejdn 
upon  any  object,  or  if  the  object  or  means  of  can*ying  it  out  fait,  1 
position  ia  in  the  Queen  by  sign  manual ;  but  where  the  execution  i 
by  a  trustee,  with  B4imo  or  geneml  objects  pointed  out,  the  Court  w 
the  aduifju  of  the  trust :  MtHfyndt/e  v.  l^/iackiveli^  1  Ves.  36,  67 — 83,  S 
see  l''fii';  V,  Ahp.  of  Caiittrbitn/,  14  Yes.  372;  Omnmnnft/  v.  Butcher, 
270;  Hreie  v.  .1.  G.,  3  Ua.  191,  and  notes;  Cary  v.  Abbot,  7  Ves.  ^ 
liichitnhtme  IViif,  6s  L.  T.  N.S,  4->  ;  fit  Leo,  L.  y,  Cooke,  34  Ch.  D,  5 
p.  WM  ;  but  see  Martin  v,  Manfham,  14  f^im.  230. 

Wliere  the  Crown  is  to  have  the  disposal  of  money  bequeathed  for  < 
the  Court  only  declares  that  it  ought  to  be  disposed  of  in  diaiity,  anf 
comniunicatoil  by  the  A.  G.  to  the  Queen  :  l>a  Vt/sta  v.  De  Pas,  Anib.  2 
the  Older  and  course  pursued,  IIk^  n. ;  -4.  (r.  v.  Ilfrricl-j  Ik  712; 
Costfrave,  I.  R.  10  Eq.  211. 

Uacji^rtainty  as  to,  or  ille^lity  or  failure  of,  the  preeige  objects  ^ 
defeat  the  gift  if  the  general  charitable  intent  ia  clear  \  and  the  Coi 
executo  auch  gt^nenil  intent  cy-prvs :  A,  fJ.  v.  Route,  Amb.  422  ;  Pent' 
V.  P.,  I  Moll.  616 i  Baylis  y,  A.  C?.,  2  Atk.  239;  Moggridgt  y*  Than 


J 
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Her.  55,  101 :  Ddan  v*  Mavd^mot,  3  Ch,  676  ; 

t>/Bengah^  1  Anp.  Cas,_01  ;  1  Jarm.  W,  223  ;  //*. 
Jfl  flr*jrtf,  25  L.  K,  It.  171  ;  ^^rw^,  if  no  charitable 
EiXoiLce  to  a  particular  property  ;  Ilmre  v,  //.,  50 

3  amoiint  inteDdi?d  t4)  bo  given  makcj?  the  gift 
il  other  cases,  in/,  ]►♦  1  MO ;  so  abo  when*  testator 
jy  blank :  HarUhornr  v.  Niifwfsutt,  2ti  Beav*  'iH\ 
■o  be  given  to  the  ohaiitie«  was  specified,  but  thi 
Pifschd  V.  AirM,  2  S.  &  8.  38il  ;  nud  aee  Salm- 

nt  of  a  soup  kitchen  and  cottage  hospital  for  a 
'lioral  diarituble  intention  to  benefit  ttio  poor  of 
?xecuted  ctf-prts :  lUnatf  \\  Jitcksou,  li^  Cri.  Div. 
given  on  trust  to  pay  the  inccmie  to  the  incuin- 
ne  permitted  sittings  to  be  oociipied  free,  there 
f  of  chanty  as  to  wummt  un  appIieutioQ  cy-prh : 

?h.  D.  2iy. 

^luded  by  words  sho^anf^  an  intention  thnt  if  the 
V>oqiit'i*fe  shjdl  full  into  the  resirluo:  Mtnjvr  vf 
,  1  App.  Caf.  111.  When  there  ar*^  no  sueh  words 
J  residue  it*  given  to  another  chtmty,  but  it  uiu«t 
;aucv«-^  ctf'pr^St  without  re^'ard  to  tho  rust  of  the 

haritie?*  aniongsfc  which  the  residue  was  divided 
I  cij-fifeA^  and  not  to  the  other  charities :  Irmi^ 
k  F.  908. 

-*home,  the  *»ther  ptrts  of  tlie  isill  will  bo  taken 
f"  Lt/oH*y,  A*lv.  ih'h,  of  Unifjttf,  I  App,  Ca^.  91. 
her  the  ]>articular  inteuti(»u  turn  ever  bo  carried 
kej*t  in  hand,  with  liberty  to  apply,  or  inquiriej* 
rttftte  V.  Brorhit,  H  Ch.  206,  21 1';  and  see  Re 
f*,  where  a  *?ift  of  con^^ols  to  a  co,  to  found  iilmn- 
ible,  and  the  co.  having  no  income  available  for 
\  waf#  held  not  to  be  applicable  cij-prh, 
iety  whitih  was  not  a  rnarity,  and  was  afterwards 
y-prf«,  but  fi'll  into  the  resitlue  :  AV  Chrk,  1  (Il 
iiimKm^  32  Ch.  D.  154,  where  u  friendly  aociety 

I  out  his  intent,  the  Court  cames  it  into  effect ; 
'  devoted  to  chaiuty  generally,  or  there  are  accre- 
d  of,  or  the  pai-ticular  chitrity  t'aib  or  booomett 
I  recipients^  then  ctf-prea:  FhilpoU  v.  St*  George** 
07.  111—4,  0,  8,  ' 

horized  ct/-jtrrs  applictttion  by  truetoog  is  no 
lemo  of  the  Charity  Commissioners  directing  a 
:  //c  Cumfniffi  CiutntitA^  ly  Vh.  l>iv«  ^110. 
ng  dij^solved  in  the  lifetirrjo  of  tbt^  tes^tatnr,  tJie 
iplied  ri/-j^rr«  :  Laitfj/ortl  V.  (iatrfidid^  9  Jur*  N.S. 
1  ;  Clark  v.  T^ttffi^r,  1  Urew.  'H2  :  Etimllw  K*t* 
*/,  Purdatf  V,  Jvhttmn,  W.  X,  (BiS)  238  ;  6(1  L.  1\ 
by  a  testatrix  to  a  partieuhtr  bfKjiety,  wbieJi,  in 
f  :  Rf  ih'*'if,  liroiuIhtHi  v.  Ihtrrtftr,  29  Ch.  D.  om, 
halniit'  hospiUl  whi<  h  l\ad  ceased  to  exist ;  and  so 
iined,  uiid  the  objects  had  iMi-eoine  impnietiaible  i 
But  see  A,  (L  v.  Strpheus,  3  My.  &  K.  Ml,  et 
1  Bro.  C.  C.  444,  SrriM,  whore  the  particular 
equally  weD  eftecteJ  by  an  existing  society,  or 
lure  of  the  ti-UHtee  or  uiefliuiii  for  working  out 
h  V.  -4.  (L,2  J.  &  IL  01  :  Jj'irtffjy  v.  Mesmriiffr^ 
iirf,  9  E<i,  032  ;  lir  fhurtji^  TrmU^  2a  L.  E.  Ir. 
.  5:30. 

'\\i^  after  tlie  death  of  the  testator  and  before  the 
pse,  and  the  legacy  must  be  applied  ct/'pres :  Re 
)  2  Ch.  236,  reversing  H.  C,  {\m\)  I  Ch.  373. 
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A  thaiitable  bequ^t.  void  as  superstitious^  ins  executed  id  \ 
other  chantivs:  Canj  v.  Alb^,  7  VoB,  4SK);  IM  Cofto  t.  /^  Pkw,  cit*  7 
Aniln  228, 

Where  it  \n  doubtful  wluch  of  two  cliarities  testator  intended,  tl 
miiy  1'  <livided  between  them  :  Waller  v.  Childs,  Amb.  524;  BatntU'i 
2  li*  iv,  ^l  ;  8imori  v.  Barber,  5  Ba<is.  112  ;  /fc  Kih*trfs  Trti^Uy  12  ! 
fif.  r.    m:i  upp..  7    Cli.    170;    /ff  Akhini  Trust*,   14  Eq.  230;    Be 
W.  K.  *.!>, 

A\'h>  lu  the  gift  waa  to  build  ft  ayn&AOgiie  and  bcHooI,  aiid  the  m 
insuffitient,  the  Ootiit  ullowed  it  to  be  paid  to  tiie  committee  o£ 
without  synugoguo  attached  :  Be  Dav%9,  61  L»  T,  N.S,  o3U, 

Hotipital  metUiaageDeriil  ho^ipit^  in  priority  to  one  lor  particiikkri 
J2e  AfrhiV^  Trutk,  U  Et[.  23<K 

When  a  fund  has  been  up|>litxt  €tj-prf'«,  it  will  not  afterwards  be  a 
the  original  purposef  unless  Hhon^  Uy  li«  ecj^uully  beneficial :  A,  &.T> 
14  Eq.  n. 

And  as  to  the  eouitruction  and  validity  of  charitable  gifts,  i^ 

iiaOffA^.  < 

POWER  OF  THE  COURT  OYER  TISITORS  AJTD  TBtJSTEES. 

In  a  Crown  foundation,  the  Queen  visits  by  the  L,  C.  as  visitor:  Tud 
81 ;  iu  a  private?  one,  where  no  vi?*itor»  though  governors  are  appointed 
chartc:T»  with  jMJwer  to  niiike  rules,  tho  Court  will  »ee  tnat  the 
proper,  and  may  iliroct  a  so  home  :  *L  '/.  v,  Dtdham  Sch.,t  23  Beav 
L,  J,  Ch.  793;  ais  to  gmnts  by  the  Crown,  see  A,  iL  v.  Ewrlme  J 
Beav.  3t>0. 

The  viriitatorial  iur^^jdiction  of  the  L,  C.  is  not  transferred  to  t 
Court  of  Juiiitiee  :  Jud.  Act,  1H73,  s,  17,  Bub-s»  5. 

The  Court  enforces  the  tru^ta  of  a  chanty,  though  there  is  a  visito 
V.  iS;.  Vn>ss  IhisfK^  17  Beav.  43a;  Ihtttjurs  v.  Bimz^  2H  Beav.  233. 

But  hiH  no  jurisdiction  i»ver  ecclesiayticul  duties  attju-hed  to  a 
-4*  (J.  V.  Smitftitt,  1  Ke<*n,  289  ;  2  My,  &  C.  135;  nor  as  to  interna 
tions^  which  are  the  proper  subject  for  the  special  vijdtor:  A.  0*  v. 
CoiL,  4  ileav.  255 ;  unlei-ia  thiTO  has*  been  a  breach  of  trust :  A.  (J,v. . 
iSc/i.,  23  Beav,  350;  22  L.  J.  Ch.  793. 

For  instances  where  tht^  reuiwly  was  through  the  visitor,  see  A.  (?• 
daltn    Cvli,^   10  Beuv-  402;    where  thi-ough  the  Court,  J.   G.  v.  * 

H09p.,  tifip. 

But  the  Court  can  control  visitors  as  to  management  of  estates  !^ 
Lock,  3  Atk.  ItH  ;  A,  (L  \\  Fmiftdtifttf  Ump,^  2  Ves.  jtin.  42,  47. 

If  an  officer.  &c.,  be  a  c.  ^.  tr.  the  Court  ha*?  jurisdiction  ;  not  if  he 
aaervant:  Whii^hin  v,  ih*hriifer^  7  Ha.  532;  WdUsY,  Childe^  13  Be 
and  setj  lint/ man  v.  Btfijhf/  *St7j,,  18  Eq.  2H. 

The  Court  cannot  contiol  tru*tee^*  discretion  while  fairly  and 
exercised:  .4.  G,  v.  ihiremv  Scfu,  2  Ves.  H.  551 ;  Be  Bei/hr'l  Char, 
678 ;  AV  Vut/terint  Jhli,  Kj'p.  Imp,  2  Russ.  &  M,  590  ;  ^4.  Cr,  v.  Moid 
S.  398;  Rr  Wiikm^  3  Mae.  &  O.  440;  Hitijm*$H  v.  Ratjbif  Hch.,  18  EqJ 
see  ihdenrkk  v.  Sudl,  2  Mac.  «t  G.  216;  CmUiyidte  v.  (A,  0  Ha.  410; 
withimt  disiniswiJig  the  information  '.  A.  O,  v.  HaTmw  Bch.y  sup. 

Schemes  framed  by  tlo*  Charity  Commrs  generally  contaio  clan* 
blishiui^  iti  them  a  species  of  visitatorial  j  unsdicticm  :  see  Tudor,  C 
with  which  the  Court  will  m^t  interfere:  Bfg.  v.  IVHsim,  AV,  N.  (88) 
see  it'r  /Iud<j4uu$  Sehifc/,  3  A[ip,  Caa.  857, 

rOTNTilt  01'  A  MAJORITY  OF  THE  TEUSTEES* 

In  a  public  tiiist  a  majority*  of  trustees  bind  the  minority :  Perrjf 
wa^,  4  i>.  &  J,  Sb'Sx   1  GilT.  1,  9;  Spitnjtn  w  White,  7  Jur.  N.S.  15. 

A  iiiajority  of  the  members  have  pjwer  to  fix  tlie  discipline  and  b 
ship  of  congr^'gatiotial'churchos:  see  A.  (L  v,  Gotdd,  30  L,  J.  Ch.  u 
N.S,  34  ;  2m  Beav.  4H5 ;   hut  they  have  no  power  to  alter  the  trusts : 
BipivtU,  3  Oitf.  547, 

And  as  to  injunctions  reatroining  the  minority  from  eJteludingp 
appointed  by  the  majority,  r,  mp.  Vol.  I,,  pp.  611  9eq. 


tian  of  Charities  generally , 

\  e.  16,  a  mjujonty  of  two-thirds  of  the  trustees 
I  the  cliarity  imj^orty,  utid  piiHs  the  legtil  estate ; 
,  C,  110,  8.  12,  the  like  Dowel's  are  gi%'en  to  a 
\  moetiiig  of  th«ir  bf>cly  dulv  enn!*titutt*d  and  vote 
£  ^t>  V.  o.  24,  Jis  to  incorponition  *>f  charitioa  and 
to  eudowed  schools,  \nf,  pp.  l(Ji/(i  c(  ««vy,  ;  aud  as 


i  construing  obgcui'o  or  ambiguous  trusts :  An  G, 
435:  34  h.  J.  Ch.  441 ;  v.  Gould,  28  Beav.  485  ; 
«*^.  rV/.,  4  Ch.  722,  732;  v\  HVwr/^^^r.  8  H.  L.  C. 
7L.  J  Ch.  1H9  (wheru  from  li»ng  u«tige  [wiyni^^uts 
on  land);  v.  Mvor,  2<l  lluav,  lUI;  v,  lirUiol,  2  J. 
leuv.  aij<i,  3fKJ;  v.  Smijthit*,  2  Hu«is.  &  My,  717. 
i>jr  V.  lVfW(^  Cowp.  248:  A,  ii,  v.  Parker,  3  Atk. 
^"  SaHfiift,  7  App.  Ca3.  filJJ;  ^-  St,  Alpfta^,  59 
iVoA  .4to/iji,  6U  L.  T;  N,S.  532. 
riant  ag:iiii:>it  u  claiui  sot  up  by  tho  trustees  for 
V.  Mtrtrra  Co,,  IH  W.  R.  448;* and  by  7  &  8  V. 
;  of  trust  of  iin  institution  existing  for  the  pur- 
:»  not  in  express  ti^nns,  or  by  refei*ent^>  to  somo 
?fin6  the  n^ligioua  doctrine*,  twenty-Uve  years* 
g  any  suit  is  to  be  conclujwve  evidence :  J,  0\  v. 
.  O.  \\  HttUim,  Uru.  480,  530;  -1*  </.  w  Andcreoii, 
ds  to  Boman  Catholic  charitios,  23  li  24  V.  c.  134, 

irelJ-dttfiiied  usage  afforded  ground  for  j>re^umi ng 
,eut  to  support  t  hi  I  right  of  hoe  intiabitunts  to 
certain  period  of  the  year  :  (Jimlman  v.  Mayor  of 

hiul  enjoyed  by  custom  certain  rents  and  profits 
lev  WLTe  entitled  to  tujoy  thfui  under  the  Muni' 
)  (5  &  6  W.  4,  c.  7ti},  8.  2,  subject  to  any  proeeodmg 
e  for  distribution:  Stunk tj  v.  Mayor  fjf  Nvnokh^ 

aritj'  was  entniste<l  by  th^j  founder  to  the  corpo- 
dty,  but  for  a  lonji^  period  of  time  fhe  corporntiun 
srs  were  entitled  to  be  admitted  in  future  as  joint 
i/wrvA  V.  Ld.  Advi>rtt(e^  4  App*  Cits,  823. 
nbiguity,  usjigo  is  immateriuh  Ji^^'d  the  conditions 

:  sye  same  cases,  and  A»  G,  v.  Ilnc/i'stiT,  6  D.  M, 
p.,  lirdfurd,  2  D.  J.  &  8. 621 ;  uml  see  v.  IkierUif^ 

to  len'gth  of  time,  8,  C,  6  H.  h.  C,  310;  .4.  (/. 
3,  2G4  :  Rf  Ciimpdrtt  ChaHtit*,  nup,  p.  109  L 
iiities.  see  23  &  24  V.  c.  124 »  s,  5,  pruviihng  that 
y  years  is  to  be  deemed  conclusive  evidence  of 

l1  opinions  of  founders,  see  A^  0.  y,  Dratnmond^  I 
23  Beav.  258. 


CY  AND  SUCGE3S10X  DUTY. 

table  legacies  and  the  Acts,  seo  Tudor,  357  H 

lests  of  specific  articles  to  bodies  corporate  for 
e  are  exempt  from  legacy  duty, 
'  under  hb  ff,  3,  c.  184  (see  sched.  j»t.  31,  on  charit- 
R'a?*  more  than  £20,  thnugh  no  onti  of  tae  ret^ipients 
so  that  a  legiicy  of  £50  a  year,  to  he  laid  out  in 
ble,  though  no  one  received  more  thrin  2**.  a  year 
ifir.,  3  Sim,  147  ;  see  a  similar  cane,  A.  Q.  v.  Fdz- 
rce,  24  Beav.  491  :  ilfirns  v.  Howe,  21*  Beav.  261; 
10 ;  amtrd  Be  Wilkinson,  1  C.  M.  &  E.  142  ;  A.G, 
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T.  Na$hy  1  M.  &  W.  237 ;  vbere  the  amounts  to  be  paid  to  each 
mined  by  the  will.  But  by  16  &  17  V.  c.  51,  s.  16,  suooeeaon 
p.  c.  was  imposed ;  and  as  to  the  rate  of  duty,  see  51  V.  c  8,  s.  21 

Charitable  l^acies  in  Ireland  are  exempt  from  duty:  56  C 
Bched.  pt  3 ;  5  &  6  V.  c.  82 ;  8  &  9  V.  c.  76.  The  exemption  ha 
not  to  apply  to  gifts  for  England  or  Scotland  by  a  testator  d 
Ireland:  A,  O.  v.  Hope's  Exors,  Ir.  B.  2  C.  L.  368 ;  but  see  3 
Adv,  Oen.^  12  CI.  &  F.  1 ;  nor  (apjparently)  to  legacies  by  an  Eng 
an  Irish  charity:  In  re  Fraucklins  Char,,  3  Sim.  147;  ^.  O.  v.  Fi 
Sim.  83  (but  in  neither  case  was  the  point  raised) ;  nor  to  secret 
p.  1141. 

The  exemption  applies  to  charitable  bequests  as  understood  in  t 
Chancery :  A.O.y.  Baf/ot,  13  Ir.  C.  L.  Bep.  48. 

At  to  legacy  and  succession  duty  generally,  v,  sup.  Vol.  I.,  pp. 


SCHEME  FOR  CHABITY. 

When  a  scheme  has  been  settled  by  the  Charity  Commrs,  the 
not  interfere,  unless  the  Commrs  have  exceeded  their  jurisdici 
scheme  contains  something  wrong  in  principle  or  in  law:  1 
Charities,  18  Ch.  Div.  310. 

By  16  &  17  V.  c.  137,  ss.  54—60,  the  Charity  Commrs  were  em 
approve,  provitdonally,  of  schemes  for  charities  with  a  view  to 
the  same  annually  to  parliament  for  its  sanction,  but  the  provisio 
sections  are  rarely  used ;  the  powers  conferred  by  sect  2  of  the  j 
(r.  inf,  pp.  1114,  1115)  being  more  efficacious  and  convenient: 
133,  450. 

For  the  principles  in  accordance  with  which  the  Court  exercis 
tion  in  directing  schemes,  see  Ironmongers^  Coi  v.  A.  O.,  10  CI 
S,  C,y  C.  &  Ph.  208;  2  Beav.  313;  A,  Q.  v.  Sherborne  Sch.,  18 
280. 

For  instances,  see  ^.  O.  v.  Olyn,  12  Sim.  84  ;  Martin  v.  Margh 
230 ;  Reeve  v.  A.  G^.,  3  Ha.  191 ;  and  where  the  sign  manual  was  r 
194,  n. ;  and  see  judgment,  lb,  196 ;  Clark  y.  Taylor,  1  Drew,  642 
V.  Deitton,  3  K.  &  J.  629;  A.  O,  v.  Bunce,  6  Bq.  5«,3;  when 
queathed  to  Presbyterians  were  applied  for  Baptists:  Be  Mag 
632. 

Declaration  by  trustees  of  trusts  of  money,  collected  at  or  abo) 
may  represent  the  intent  of  contributors :  A.  G,y.  Clapham,  4 
591,626;  10  Ha.  540. 

As  to  the  objects  of  ecclesiastical  education  and  eleemosyniu 
with  reference  to  the  foimder's  opinions,  rules  laid  down,  and 
A,  O,  V.  Calvert,  23  Beav.  2*18 ;  and  as  to  the  effect  of  usa^,  r.  s 

The  rule  is  to  apportion  increased  rents  among  the  original 
ratd :  A.  Q,  v.  Windsor,  8  H.  L.  C.  369,  405,  452 ;  but  in  settlin 
for  dealing  with  increased  rents  the  Court  has  exercised  a  di» 
varied  the  proportions  in  which  the  different  objects  were  to  tak< 
Marchant,  3  Eq.  424;  A,  O,  r,  Caius  Coll.,  2  Keen,  150,  sup,  p.  : 

Bequests  are  paid  over  to  the  trustees  without  a  scheme  whei 
permanent  institution  for  its  general  purposes :  Walsh  v.  Glad* 
290;  Soc/or  Prop.  o/G,y,  A.  0,,3  Buss.  142;  Emery  v.  Hill,  1 
Be  Lea,  L,  y,  Cooke,  34  Ch.  D.  528,  where  the  bequest  was  to  a  pei 
absolute  control  over  a  religious  society  "for  the  spread  of  the  \ 
to  foreign  trustees :  MitJ'ord  v.  Beynolds,  1  Ph.  185,  197 ;  Minet  n 
1  Buss.  113,  n. ;  A,  G,  v.  Lepim,  19  Ves.  309 ;  2  Sw.  181 ;  but  e 
Sturge,  19  Beav.  597.  But  if  foreign  trustees  disclaim  the  gift  fa 
Bonaker,  4  Eq.  655. 

And  in  the  case  of  a  small  fund  awaiting  division,  a  reference  t 
to  apportion  the  fund  was  directed  without  a  scheme :  Be  ffyde^ 
202 ;  22  W.  B.  69. 

Where  the  Court  takes  on  itself  the  execution  of  the  trust,  a 
usually  been  directed :  see  same  cases  ;  and  Paice  v.  Abp,  of  Cai 
Ves.  372;  Waldo  v.  Caley,  16  Ves.  211 ;  A,  G.  v.  Bowyer,  3  Ves. 
V.  WhiUley,  11  Ves.  241;  Bp.  of  Hereford  y.  Adams^  7  Ves.  326 
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iecroe  in  fknjletf  r,  D,,  *I  Yes*  58,  n. ;  2  Eq,  Ab. 
ippliMd  ct/^prFt:  Re  Cleiyy  Soc.,  2  K.  &  J.  <il5  ; 

tup,  p,  lOBO, 

directefl,  even  where  tho  tru^teo  has  a  dwrre- 
/^y,  16  Ves.  lill ;  but  not  jso  as  to  control  bin 
I  I>art  of  uu  annual  and  temporatT  inconio,  t-o  be 
?,  as  objt'i'ti*  eball  pres»3nt  th€»inst»lvo» :  Afahon  v. 

C?,  V.  OV^-'/l/,  lit  u  hit  t  V.  IJuftt^wiHjfft  An  lb.  .'^84, 
i/f^A",  2  My.  &  K.  59. 

tho  pcK>r  of  S.  moanw  thone  not  reeeiTinty  paiinh 
L  156JIV.  372,  373;  and  8L*e  A,  O.  v.  Horhtairr^  5 
Aart/,  3  Eq,  i24  ;  v.  Lfai?**,  Tudur,   Char.   103, 

clining  to  act  in  a  trust,  the  Court  dirocted  a 
Hf,  4  Jut.  N.S.  1294. 

orms  for  scheme  for  reguhiting  and  managing 
il6  ;  and  for  minute  of  order  approving  echeme 
Cox*8  Forms,  534. 

wen  dirocted,  regard  being  had  io  pnrticular  pir- 
hturrn  f  *o.,  Jjic.  629  :  Pir^^hd  w  Piin<i.  2  8.  &  S. 
f?*^,  1  Mor.  A  pp.  722  ;  19  \\^«,  482  ;  Mot^id^  r* 
7  Ves.  86;  -4.  U,  v.  Faudtr^  Go,,  2  Cox,  61  ; 

y  for  tho  rt']»aration8,  ornam<»nt^,  aud  otlitT 
a  piuitih  ehurch,  a  »chenie  for  a  spire  wua 
tU  rhtfr,,  3!K'h.  X>.  54. 

ximing  iinneoe*sary,  tbe  Court  refused  to  apply 
Is  for  children  of  convicted  i>or§ou8 :  /^"  Prf^ofi. 
'nmmofi^'/rris*  (\».  V,  A.  O.,  10  CL  &  F.  UMH,  fmida 
aa  fiiptivcs  were  applied  for  charity  schools  in 

Coramrs,  diverting  money  from  ob^omosynary 
peoplo  and  uppn.'ntieiiig  poor  boy^^,  to  odut'a- 
uiTK.»!*e8,  was  coafinned  and  appvcivi«d :  fif  i*firnjt~ 
311);  and  as  to  tho  distinction  betw*jen  d<»l*^  tnid 
fonner  being  regarded  ««  mi.HchievoiL^,  tho  latter 
of  date,  m^  S,  C, ;  Tudor,  Char.  157. 
iput'e  to  a  testator  any  Lhtiritabk  inteutioti  except 
?tate  [as  in  a  gilt  to  endow  a  private  chapel),  no 
['^irev.  /A,  56  L,  T.  N.S.  l47. 
Be  Bridtwtil  !Ioy>.,  0  Jur.  X.8.  1134. 
0.  3,  c.  101,  heard  in  Court,  was  adjourned  to 
*nd  with  a  Bcheiufj,  and  tho  A.  G.  to  be  served : 
node  of  t^ottUug  scheme  in  Chambers,  seo  /6. 
lys  be  nerved  where  a  scheme  is  directed,  and 
■oceedinga  without  any  spwial  direction  :  A.  (/. 
fit  Hanson f  9  Ha.  iiv.      The  itHual  course  is  to 
lid  solrs  before  bringing  it  in  ;  and  in  Ifr  Wt/vra- 
scheme  stood  over  for  his  c/msidenitiKn. 
en  may,  in  a  proper  Cfine,  be  dispersed  with  : 
I  My,  A  K,  817  :  and  L/ave  wu8  given  to  diiferent 
id  (only  ono  set  of  costs  to  bo  tillowud  agiiinst 
,  1  My.  &  C.  394  ;  but  was  ref u^-fl  to  a  membor 
own  expenHf  :  .4.  ff.  v.  St,  Cross  lfo»p.^  IH  Boav. 
dance  on  thu  iniiuiry,  see  Mr  Hhreuinlmrif  Sch*,  1 

Scotch  Court  to  settle  a  charitable  scheme  woa 
«e,  an  exor,  declined  to  act,  the  Courts  with  a 
inse,  directed  the  application  to  be  made  by  the 
attend  the  eubsequont  proceedings  in  Chambers : 
^h.  D.  827. 

a  charity  in  Court  was  apportioned  between  tho 
paying  the  c/osts  of  tho  application;  A,  <J,  v. 

by  tho  Court  jiihoiild  not  be  continued  after  a 
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scheme  Koa  teen  approved  and  final  decree:  A.  G.  v,  Bala 
My.  &  K.  817. 

A  Bchemo  settled  "by  a  former  decree  may  Im3  altered  as 
reqiim):  A.  O,  v.  St,  'john*)t  i/tap,,  Bath,  I  Ch.  02  (where  rei 
on  finoA  Tiraa  refused,  though  previously  sanctioned) ;  Re  Brv 
Stam/nrd,  m  L.  T,  N.S.  2S«  (where  the  scheme  was  altered  1 
the  tdii»end  of  the  siib-wanlen,  or  conimter] ;  but  only 
groiuufe*  11  ud  clear  evidi'nce  that  tli«  etiange  will  be  beneficial : 
jl '*irf.*  y  lla.  328  ;  v*  Sffimrt,  14  Kq.  17  ;  iind  not  without  the 
A,  O.;  nor,  semNe,  extsept  on  hif^  appliciition,  9  Ha*  360  ;  H  Eij 
A,  (J,  v.  Ltrr^l  (}n9ftfW,  Form  12,  9it/i.  p.  1088* 

Hut  the  Court  cannnt  in  |?*'noml  control  a  charity  regnl 
rarliument:  lir  Shntwabtir*^  tichooi,  IM.  S:G.3U3;  sfse  A.  G. 
J/o^p.tai,  12Beav.  113. 

A  iiuppleinontal  order,  at  the  instunte  of  the  existing  trus 
charity,  to  enable  them  to  proposfj  a  now  scheme,  where  the  bc 
liberty  to  apply  to  the  (Vurt,  and  the  A.  G.  had  intimated  his  i 
a  new  information,  was  i-efui^d»  though  move<l  on  notice; 
M.  E.  1  July,  187 J,  Reg.  Min.  216. 

SCHEMES  FOR  SCHOOLS. 

As  io  schemed  for  schouk,  and  directions  and  re^tiictiona^ 
Ommm&r  Sch.^  W'tnrick,  1  Ph.  5134;  A.  (L  v.  Ifp.  of  IVorcc^rrr, 
&Ueuigfte,  2  Mv-  &  K.  'H7 :  v,  Cttiit4  C**if.^  2  Ke*;ii,  I5u  ;  v.  E.  S 
tS7;  ihthj  V.  .1.  r/..  11  In  Ch.  Rep.  41  ;  Jlr  lUffbif  SJi,,  1  Bea^ 
Ml.,  2  Rcav.  228  ;  A,  U.  v.  rullttm,  1  Y.  &  C.  Ch.  411  ;  v*  Al 
Beav.  49J  ;  Hr  ChtlmnfvM  ScL.  1  K.  &  J.  543,  boS,  n.  As  tc 
i«tructi(in,  /hrkhamftstrftd  Sch.  Ca.,  1  Eq.  102  ;  Brtsfol  Gram. 
101,  HiS  ;  llr  MuHchriitrr  Srh,^  1  Eq.  aa ;  2  Ch.  497.  At*  to  nrnfc 
ot  i>ayi!i^  and  nnn-iM^yiiig  Iwyt*,  &c.,  and  a8  to  competitive  exa 
dOO;  and  as  to  the  hitU'V  poiDt,  i*ee  fie  Lfitymer§  i'hur.,,  7  Eq. 
H'tftt-niti^hers*  V*k^  ID  Bcav.  3So  (religious  instinctioti) ;  Be  HU 
J.  329.  a^  to  eligibiUty  for  exhibitions. 

Authority  was  given  to  remove  a  school  from  the  middle 
Bristol:   Rr  Cnhhm,  27  Ueav.  Iti. 

Ah  to  penaittinj?  the  maatei'^  of  a  grammar  school  to  tak< 
BerfiktmpstHift  Scft.  (Vr.,  1  Eq,  102  ;  Bnsfol  Sch,  Ca.,  28  Beav. 
Gloucester  Corp.,  28  Beuv.  438;  and  as  to  the  remuneration  o 
V,  Abp,  of  yorh\  17  Beav.  49.V. 

As  to  admitting  dissenters  to  K.  Edw.  6th  schools,  see  Sherl 
18  Beav.  2i>6,  28o ;  and  whetlier  tbev  are  fit  truntees,  Re  lit 
H.  L.  C.  49o  ;  7  Jiir.  N.S.  1 ;  2  I).  &  'J.  o35 :  4  Jur.  N.S.  676. 
of  E norland  trusteen  were  api>ointetl :  Be  Stafford  CA«tjYi>j,  3  J\ 
25  Beav.  28  ;  but  the  Court  would  not  give  any  special  directit 
gious  instruction  ;  S.  C,  23  Beav,  28  ;  and  where  the  primary 
cliaiity  is  eleemosynary,  the  trustet^a  need  not  be  members  c 
of  England:  A.  ii,  v.  Si.  Johns  Iloxf*,^  Bath,  2  Ch.  D.  534. 

A  gift  lur  ndigiuus  worship  generaUy  would  be  executed  in 
egtablLslie<i  religion  ;  but  eJiuct  will  be  given  to  gift«  for  disj?en 
if  not  contrary  to  law:  A.  G.  v.  Ft-arsott,  3  Mer.  353,  409;  a 
Char.  21,  22;  and  tia  to  scheme  for  non- church  £chooL§,  i 
IfaiHrditAMrs'  f  V*.,  ly  Beav.  385. 

.Viid  tliEit  nnder  a  charity  for  the  benefit  of  the  poor  of  a  pa 
of  thi^  iiiL'omn  Tuay  be  apjdied  for  the  education  of  their  chiltm 
ChLir.  153;    /tt-  Oimp'Irtt  Charitits,  IH  Ch.  Div.  310. 

Eor  form  of  8cheKU'a]>iirovtHl  by  the  Charity  Commrs,  seeTud 

The  3  ^  4  V.  c.  77j  for  improving  the  condition  and  eictendin 

of  grammar  schools,  gives  tne  Courfc  the  same  jurisdiction  the 

the  52  G.  3,  c.  lOL 

As  to  grammar  schools,  see  Tudor,  Char,  162  d  Be^,  , 

j 

ENDOWED  SCHOOLS  ACTS. 
By  the  23  &  24  V.  c.  11  (Endowed  Schools  Act,  1860),  s,  1 
^adowed  achools  are  to  make  orders  for  the  admission  of  chil^ 
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»ht  ujider  the  nndowment^  if  not  r<^iiiring  them 
2  excepts   the   institutions  mentioDe«i  in  tho 
td  National  schools,  and  those  aided  by  «»ub- 
Ireland  :  ft  v,  inj\ 

Act.  1869  (32  &  33  V.  c,  b^\  Commit  were 
prepu-ririg  f^chemcs,  within  a  limit^jd  timc»  and 
txlucational  endowments**  (a.  9).  and  governing 
CO  to  the  ttdvancn'tuunt  of  t'dueation  in  the  ctta© 
ioso  mentinni'd  in  its,  8.  U)of  more  thiin  fifty 
-Af  the  funds  of  endowments  for  certain  other 
for  educational  pm-powf*.  As  to  proccnhire  in 
in^  into  and  proposing  ulternutive  Bchemefl,  oa 
i  the  Quota  in  Council,  and  as  to  btvinf^  schemes 
g  them,  and  theii-  apprnval  hy  Her  Majesty  in 
als*o  tho  Elemt^ntury  Edtu^ution  Act.  1S71>  (.'l3  & 
&  37  V.  c.  8Tt  continuing  tho  Act  and  amouding 

powers  of  the  Endowcxl  Schools  Coramrs  were 
»mmiission ;  parta  of  the  above  A  etc*  wei  e  rt^pealod 
■or  making  echemea  was  c^ntinu»?<l  for  five  years 
:  which  time  no  Court  or  Judge  i?5  to  mako  any 
-  trusteed^  in  cases  within  the  Act,  without  tho 

Council  on  Etlucation. 

Continuance  Act.  1879  (42  &  43  V.  o.  GO),  s.  2. 
inued  to  lh<^  3Ut  of  I>ecemlj*3r»  I8tS2  ;  they  have 
I  E\pirinf>  Lawn  Continuanf  e  Aetfl,  and  by  55  & 

until  the  31st  of  Mitrch,  18SH. 

87,  ChftnecrA*  would  make  a  scheme  notwith- 
9  before  the  Commr>? ;  Rt  J*nfiO}irrA'  C7iar.,  Exp» 
id  see  Be  Pri-on  CharH.,  \{\  Ya\.  129. 
niversity  are,  if  coniined  to  any  achoolsi  school, 
),  within  the  Act,  and  Wales  is  a  '*  district": 
':  13  Eq.  259. 

ional  Society  to  o1>jr'<;t  to  a  trnnftfrT  to  a  School 
"5,  fl»,  14,  23)  of  a  school  iinite*J  with  and  estab- 
>er  mode  of  objecting,  see  Nat,  Soc,  v.  Sch.  Bd,  of 

charitable  n^^es  more  than  fifty  years  before  the 
:ie  Couit  of  Chancery  to  educutiomU  purposes 
ain  soct.  14,  sub-s.  1,  of  the  Act  of  lHf>9,  no  as  to 
(>tiYerning  body  neces^iary  to  a  tjchenie :  Jlm^  y, 
Utn- in  the- East,  9  App.  CW  4*53. 
ithin  the  fifty  years,  and  le-ritiniately  8|)ent  ia 
e  school,  are  not  neoesaaiily  to  be  excluded  from 
nsent  within  tiie  sub-eection ;  Re  Christ's  H<*sp,^ 

ig  no  inHtrttment  of  foundation,  or  ^tatut^a,  or 
*  denominational  foundation"  :  lif  St,  LeouartVif 
10  App,  CiiA.  304. 

terms  '*  endowment"  and  '*  educational  endow* 
see  li^  !hms worth  Sch.  find  Hoap.,  VI  App*  Caa. 

A^ppi  Cas*  857;  Bv  Vhrind  limjK,  15  App.  Gas, 

lay  be  continued  at  a  school  after  manhood  does 
itional  endowment  i  Bf  Httdgsous  Schtjol,  3  App, 

rea  of  an  educational  endowed  charity  is  withia 
trf ditch,  I\tn>fhial  SrJttnJ,  111  App.  Coa',  304, 
he  educational  fees  of  a  particular  class  of  boys 
ntrar>'  to  sect.  11  of  tho  Act  of  1 869.  and  sect.  5 
'.  Charily  CommrSf  Be  8t,  Dtmstait* s-in-thc^East^ 

(inrs,  imder  a  scheme  leaving  qnestions  to  be  de- 
lem,  to  decide  as  to  the  vididify  ol  election  of  ft 
%.  V*  Wihon,  W.  N.  (88)  12. 


1098 


ChariHei. 


As  to  the  impropriety  of  a  scheme  providing  for  exemptbns 
from  prayers  aud  relig:ioii«  worship,  see  ife  Chri$t$  ffiup,^  ], 
172. 

At*  the  T'luirity  Commrs  may  amend  any  scheme,  no  scheme 
Stittuu  VMjiM  Srh.,  7  App.  Cas.  91, 

The  woni  * 'entitled**  in  sect.  11  refers  to  legal  rights,  and  not  to 
joyed  by  permissinn  or  bounty ;  R*"  Stdtim  Coidfield  Sch,,  7  A 
lit  flemmtmrtlt  Srh.  ttmt  Ho4p.^  12  App.  Cas.  442. 

Founders  are  those  who  originallv  Buhscrih©  for  the  purpo^  o 
He  Si.  Ltimar*f«,  Shon*iitrh,  Pan>ehmf  S^htu^i,  10  Apy.  Cas.  304. 

Undor  eioct.  13,  the  roai*t<?r  of  a  school  who  could  be,  but  hadn 
mifiH^nl  by  a  majority  of  the  gov<?mors,  was  hold  to  have  a  vei 
anti  ontitliHl  to  \x'  Raved  or  competiflated  in  any  eoheme :  Be  A 
Ihitii'ich,  1  App.  Caa.  68;  and  the  general  inten>st  of  a  cUifl 
founder*!*  will  does  not  come  within  the  tenn  **  vei^tod  intei^e^te": 
Chttr.,  3  App.  Cas.  HTI;  nor  righta  of  patronage  in  a  school 
i^tM/i.,  15  App.  Cas.  172- 

Sect.  19  doea  not  prevent  the  Charity  Commra  from  makins" 
rector  of  a  parish  a  qualification  for  that  of  governor  of  a  Church 
eehxKd  :  Rf  Ufnlgmn^^  jSVA.,  3  App.  Cas.  857. 

It  is  nf»t  uttrn  vireg  for  the  Conimrs,  under  sect.  23»  to  provi 
vimtatonal  juitftiiiction  suffidentto  iiulemjiify  governors  and  bine 
of  the  thiiritv  in  reference  to  proceedings  under  the  scheme :  j 
iSf/i.,  3  Ai>p.Ca».857. 

And  an  to  the^  Acta  generally,  see  TudoTi  Char.  697  tf  »eq. 

Donation  govemorsi  naving  right.s  of  patn^nage,  were  persoi 
aifectotl  *'  within  eect.  39,  eub'S.  3:  lit  fhrists  Iht^p.^  15  App.  C* 

And  as  to  poisons  having  hjcm  stanfli  under  that  section,  see  S 

Under  wt  t.  42,  an  appeal  cannot  be  entertained  as  to  an  enc 
ttverag*>  grons  annual  income  of  which,  dining  the  thi'ee  yean 
the  Act,  m  not  more  than  £100 :  /?*■  VhrUt's  Nv«p,,  15  App'  Caflu^ 

am  BAIdtlKL  BOMILLT's  ACTy  d2  a.  3,  C.   101.       ^ 

By  sect.  1 J  in  caae  of  breach  or  supposed  breach  of  trust,  or  if  1 
of  the  Court  is  deemed  necessary  to  administer  any  trust  for  chi 
more  persons  might  petition  the  It.  €.  or  M.  R,  for  relief,  and  i 
and  suhjott  to  any  order  a^  to  cost-s,  and  to  appeal  (within  two 
the  entry  of  the  order)  to  the  H.  I>il8.  By  sct-r.  2»  the  petition  is 
by  the  petitioners,  attested  by  their  solr,  and  allowed  by  the  A. 
»ee  Exp.  Skittnar^  Er  Law/oras  Vhar,^  2  Mer.  453;  and  an  ordei 
signed  petition  would  t>e  a  nullity :  A.  O,  v.  Grem,  1  Jac.  &  W»  S 
Dan..  5th  ed.,  1763 ;  0th  ed.,  2042.  By  sect.  3,  the  proceedings 
from  duty. 

After  an  order  on  petition,  subsequent  orders  may  bo  made 
lir  S/nrriHfjt^s  Cftar,^  3  Mer.  707;  Ik  Vhipjtutfj  Sodbury  Srh.,  5  Si 

By  the  Char,  Trusts  Act,  IS53  (16  &  17  V.  c.  137),  s.  43,  the 
iind*«r  the  52  Geo.  3,  c.  101,  is  expressly  preserred. 

But,  except  where  the  petition  is  presented  by  the  A.  G.,  the 
the  Charitv  Commrs  must  be  frr^t  obtained:  16  &  17  V*  c.  137 
i>/>.  Witt/ord  Eur.  lid.,  2  Jur.  N-S.  1045. 

Their  sanction  is  not  necessary'  where  a  fund  belonging  to  a 
been  paid  into  Court  under  the  Trustee  Relief  Acta ;  Me  *S*.  (ri 
lurtj,  25  Beav.  313 ;  or  Lands  Ch  Cone,  Act«:  Be  LhUrU  Hmp,^  6 
184. 

The  Act  has  been  held  up]>licable  only  where  the  questions  U 
arise  1m 'tween  the  trusteea  and  r.  q,  trs,  of  the  charity:  Be  1 
CtJK,  16  Beai'.  610;  or  between  the  c  q.  fr^,  ae  to  their  | 
Be  IJfiU,  U  Beav.  115;  .£.  O.  v.  %.  Wore.,  9  Ha.  328;  and  tl 
simple  cases:  Be  Snir,  d-r.  Sch,,  3  J.  &  Lat,  171  ;  and  where  the 
that  it  is  just  and  for  the  benefit  of  the  charity  to  decide  them ; 
New  0*ff.,  sup.;  A.  (/.  v.  Bp.  Ware,  9  Ha.  32S.  ^ 

It  is  not  applicnhle  where  there  are  advei>;e  claims  to  the  prop 
of  Lmtlow  V.  Unvahmtfie,  1  Bli.  N.H.  17,66;  Rt  Clarke  g  C/ntr,,  H  t 
Millipotfe  Char.,  lb.  381 ;  Be  Magd.  Land  Chan,  9  Ha.  624 ;  nc 
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the  charity:  He  Olmy  Char,,  II  Jmt.  420;  nor 
p.  Broum^  Coop.  295;  Exjh  Skinnf^^  Be  Law/ord 
her  cfisen  wKere  the  breach  of  trust  affecte  third 

>  petition,  decide  between  confli<!tmg  cUiiina  of 
I  on  a  mere  question  of  constructioii :  Re  Upkm 

a  and  proceedings  under  the  Act,  see  cases  ool- 

1,  n.,  12i.  n.,  Tudor,  Chttr.  328. 

t  haTe  the  same  effect  as  in  an  action :  A,G,  r. 

aroper  under  the  Act,  be  made  :— 

lod  by  decree  :  iS'.  C. ;  for  deciding  questions  as 

>  M<hKhr*trr  Coll.,  16  Bear.  610,  617,  023,  620; 
shton,  22  Bear,  2H8. 

►es  to  apply  to  Parliament,  or  for  aseiisting  the 
B  ftdmon  of  the  charity  property :  Re  Shrew^bnr^ 

J  under  8  &  9  V*  c,  TO  ;  Re  Went  Ham  Char,,  2 
,  6  D.  &  S.  626.  (But  the  Charity  Commrs  can 
Qeml,  V.  inf.  p.  IIOO.)  And  for  appointing  new 
W./,  7CL&RTL 

,  TO,  apportiontng  charities  on  the  division  of  a 
*ourt  has  jurij^diction  to  make  freah  orders  from 
nging  circum9ti*nci*«  of  th*i  district  parishes  and 
Chfin'tit's  (No.  2),  24  Ch,  IK  213. 
226,  a  refei*ence  went  on  the  A.  G.'e  petition, 
to  appoint  new  trustees,  settlo  a  scheme,  and 
rho  hiid  the  legal  estate, 
moving  tiTJstees,  r.  ?«/.,  and  see  pp.  1105,  1121, 

r,  to  decide  whether  an  informjitiou  or  petittcjn 
ame  objects,  should  proccod:  A*  O,  y.  (irrtH,  1 

lir  ooate  under  the  Act.  but  only  so  far  as  the 
ifin,  2Sw,  532. 

t  petition  under  it,  and  thoy  must  hare  a  direct 
d8,  525 ;   Re  Oaratanff  Sc/i.,  7  L.  J.  Ch.  169. 


)13rrMEXT  OF  TRtraXEES, 

miiy  be  appointed  by  the  Court  on  petition,  in 
^nder  the  Trustee  Acts,  without  the  fiat  of  the 
Charity  Comuu-^,  though  all  pmceedings  in  the 
K  V.  OxT^ier,  8  Jur.  K.S.  50;   10  W.  E.  31. 
lamuel  Romilly*s  Act,   sup*,  applies  to  the  ap- 
liujNoU  y.  SprinfifiHtl,  7  CI.  &  F.  71  ;  but  the 
that  Act,  as  well  as  the  Tru«t<^e  Aets*  and  have 
olle's  Char,,  10  Ua.  xxxix.  ;  3  D.  M.  &  G.  153  ; 
^;  unless  there  is  an  action  {A.  G.  r,   ffxtptr, 
har.^  1  Dr.  &  8.  97)  *' actually  pending.'* 
}  serveii  on  the  A*  G.:  Rt  fPrtri/McA  Cmr*,  1  Ph, 
:.  R.,  Aug,  1861,  it  was. 

:  3  Will.  4,  c.  5T,  8.  3  (since  repealed),  where  all 
?  dearl,  see  Tudon  1^3. 

ict,  1»53  (16  &  IT  V.  c.  137),  s,  2S,  new  tnistces 
unual  income  whereof  exceeded  £30,  might  be 
ty  judges  in  chambers,  and  the  Court  has  i^ower 
1  order  under  the  Trustee  Act,  without  petition, 
lew  trustees :  Re  Duvrnju/rt'a  Charibj,  4  D,  M. 
Q  of  the  Charity  Commrs,  under  sect.  17*  must 
Act,  1873,  88,  34,  39,  the  juri8rli(.:tion  under  this 
I  rimncfciry  Division,  and  by  O.  LV,  13,  applica- 
3  be  by  summons. 
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By  23  &  24  Y.  c.  136,  8.  2,  the  Charity  Commra  are  empt 
the  application  of  the  trujBtees,  or  a  maionty  of  them,  under  t 
common  seal,  to  make  the  like  orders  for  the  appointment  of 
of  charities  as  could  have  been  made  by  a  judge  at  chambers. 
exten<l8  even  to  contentious  canee:  Re  Burnham  Nuticmal  Sc 
241 ;  but  the  Commrs  are  not  bound  to  exercise  jurisdiction  i 
sect.  5.  They  cannot  exercise  jurisdiction  where  the  gross  ai 
exceeds  £50,  except  upon  the  application  of  the  trustees  or  a 
charity,  or  a  majority  of  them :  sect.  4.  The  powers  are  no'w 
appointing  and  remonng  trustees  of  places  of  religious  worship 
c.  no.  8.  15. 

Tniistees  of  charities  are  now  commonly  appointed  and  remoT 
of  the  Commrs :  Tudor,  188. 

The  Charity  Commrs  may  appoint  additional  trustees  of  a  i 
in  the  joint  rectors  of  the  parish  (under  6  &  7  W.  4,  c.  70,  s. 
V.  c.  38,  s.  7^  as  sole  trustees.  Such  additional  trustees  miLst 
of  the  Churcn  of  England.  The  fact  that  the  exercise  of  the 
enable  the  trustees  to  hand  over  the  school  to  a  school  board  u 
{qs  to  which  see  also  Nat,  Soc,  v.  School  Bd,  for  London^  18  Eq.  i 
aiscretion  of  the  Commrs  in  appointing  trustees  will  not  be  in 
on  appeal  unless)  there  has  been  gross  and  palpable  miscarriage : 
Nat,  Sch„  17  Eq.  241;  and  see  Be  Campden  Charities,  18  CI 
A.  G.  V.  Bp,  of  Manchester,  3  Eq.  436;  Tudor,  Char.  192. 

As  to  the  power  of  an  old  vestry  to  appoint  trustees  de\ 
newly -constituted  one  under  the  Met.  Local  Management  Acts,  i 
EstaU,  10  W.  R.  577 ;  31  Beav.  139;  stcus,  the  right  of  electii 
Tested  in  parishioners :  Carter  v.  Croplei/,  8  D.  M.  &  G.  680. 

In  Re  Couyer^s  Sth,,  10  Ha.  v.,  the  governors  of  the  school  i 
rated  by  charter,  but  the  corporation  having  ceased  to  exist, 
were  appointed  with  the  absent  of  the  Crown. 

The  election  of  new  trustees  in  place  of  those  who  were  dead 
declined  to  act  respectively,  was  confirmed  on  summons  in  C 
Lincoln,  d:c.  Chapel,  1  Jur.N.S.  1011. 

Rector  and  churchwardens  were  appointed  sole  trustees  of  1 
repair  a  church :  Be  Donington,  6  Jur.  N.S.  290 ;  8  W.  R.  301. 

Schemes  may  provide  for  the  future  appointments  of  truste< 
in  Chambers,  witn  notice  to  the  A.  O. :  Be  Conyer^s  Sch,,  10  Ha 
Puckering's  Char,,  25  March,  1854,  MSS.,  V.-C.  W.  authorized 
themselves  to  fill  up  vacancies  from  time  to  time,  as  formerly. 

The  Court  would  not  fill  up  the  number  of  trustees  origins 
under  the  Mun.  Corp.  Act  (5  &  6  Will.  4,  c.  76),  it  not  bdng  tl 
saiy :  Be  Worcester  Chat,,  2  Ph.  284.  In  Be  Shrewsbury  Sch,, 
84,  85,  it  did  so,  but  not  without  a  reference. 

And  as  to  the  number  of  vacancies  justifying  an  application 
see  Be  Gloucester  Char,,  10  Ha,  iii. 

As  to  appointing  dissenters  trustees  of  a  Church  of  Englan< 
Be  IlminsUr  Sch,,  8  H.  L.  C.  495 ;  Be  Stafford  Char,,  25  Beav.  ! 

In  Be  East  Bergholt,  2  Eq.  90,  a  direction  was  inserted,  in  an  ord 
new  trustees,  that  whenever  the  number  should  be  reduced  to 
cation  for  a  fresh  appointment  should  be  made  in  Chambers, 
given  to  the  A.  G. ;  and  see  Be  Conger's  School,  10  Hare,  App. 

In  Be  Donington  Char,,  6  Jur.  N.S.  290;  8  W.  R.  301,  V.-C. 
from  the  County  Court  appointing  the  survevor  of  highways  and 
trustees  of  a  charity  for  repairing  the  church,  the  order  was  van 
the  rector  and  churchwardens  the  only  trustees ;  appellant's  co 
out  of  the  charity  income,  and  the  respondents*  by  themselves. 

Where  a  testator  named  as  trustee  for  a  charity  abroad  a  ] 
and  the  office  was  aboliAihed  before  the  testator's  death,  new  i 
appointed :  J.G,  \,  Stephens,  3  My.  &  K.  347.  But  see  New  ^ 
Eq.  655,  suD,  p.  1091. 

As  to  selecting  and  appointing  trustees,  proof  of  fitness,  an 
fiat,  see  Be  Lancaster  Char,,  7  Jur.  N.S.  96. 

Though  the  deed  declaring  the  uses  was  not  enrolled  under  i 
c.^  36,  the  tn^stee  of  the  legal  estate  submitting  to  act  as  the 
direct,  the  appointment  of  new.  tnuitees  was  decreed :  A.  Q*  t. 


fjti  of  Charities  generally. 


La  eyidence,  and  as  to  usage  under  the  7  d^  8  Y. 

;o  get  the  advice  of  persons  intereste<i  in  the 
jf  the  intention  to  appoint  new  trustees,  &c, 
.akinp^  suggestions  or  obji^ctions  are  not  entitled 

funds:  Re  Oloucester  Char,,  10  Ha.  iii, 
mt  Act.  1830  (13  d;  14  V.  c.  28,  commonly 
orever  freehold,  leasehold*  copvUold,  or  cus- 

or  Wales,  has  been  or  shaU  ho  acquired  by 
,  or  body  of  persons  a^ociated  for  i^li^ioua 
of  education,  as  a  chiipol,  meeting-houise,  Jtc, 
^,  as«^nment,  or  other  assui*ance  of  such  pro- 
en  **  to  trustees  duly  appointed,  each  convey- 
iaranoe»  shall  not  only  vtnjt  the  property  in  tho 
leir  successors  from  time  to  time,  and  whoixs 
\QW  trustees,  the  society  may,  for  tlio  purpo«e 
*  new  trosteea ;  but  every  such  appointment, 

trust  deed,  or  by  virtue  of  the  Act,  must  be 
Land  and  seal  of  the  chairman »  and  atteisted  by 
struction  of  tho  Act,  see  Re  Hou<jht(m*4  Chitpd, 

mt  Act,  1S69  (32  &  33  V.  c.  26).  the  pro- 
:tended  to  burial-giounds,  and  by  the  Trustee 
k  54  Y»  c*  19),  8.  2,  are  made  to  **  applv  to 
&d  by  trustees  in  connection  with  any  aociety 
g  several  eongregations,  or  other  sectionjB  or 
s  associated  together  for  any  religious  pur* 

I  in  trust  for  any  of  tho  following  purposes: 
ship ;  (2)  an  endowment  or  provi^iou  for  the 
eligious  worship,  or  tho  miniister  thereof,  or 
ocUmI  therewith  ;  (3)  a  burial  gxomid  ;  (4)  a 
ig  of  students,  whether  for  the  ministry  or  for 
>ol  house  for  a  8uuday  r^chool,  day  school,  or 
'or  a  minister  or  schoolmaster,  or  for  tho  Cfue- 

worship^  or  of  a  school  house,  or  a  meeting 
ildings  for  or  in  connection  with  religious  or 
>ywer  of  appointing  new  txusteeit  conferred  by 
Property  Act,  1881 ,  or  any  other  stiitutory  power 
)  time  "being  in  foice,  is  to  apply  to  all  land 
r  any  purpose  to  which  Peto'a  Act,  or  tho  Act 
plies,  and  any  sueh  tftatutor>'  i>ower  may  be 
IS  and  in  manner  therein  provided,  or  by  the 
liich,  under  the  iufltrumont  creating  tho  tru/at, 
}  appointment  of  a  new  trustee  in  place  of  a 
id :  sect.  3.  Tho  vesting  clause  in  Peto's  Act 
stees  appointed  under  any  power  confeiTod  by 
'  other  statutory  power :  sect.  4 ;  ami  whore  by 
pointment  of  a  trustee  can  bo  made  under  a 

II  as  under  a  statutory  power,  the  latter  jiowor 
period  of  twelve  month**  from  the  Jtito  of  tko 
pirod  :  sect.  5  ;  and  provision  18  made  whereby 
om  trustees  in  validly  appointed  are  protected, 

effectively  prosecuted  to  set  aside  the  appoint- 
it:3  date  :  sect,  (J»  'WTiere  trustecr?,  or  the  major 
lis  present  afc  a  meeting  duly  cj>n??tituted,  are 
3  by  resolution,  a  memoi'anilum  of  the  appoint- 
tes  that  the  meeting  was  duly  constituted,  and 
itod  by  Peto*3  Act,  Is  to  bo  sufficient  and  con- 
(ointment  appearing  by  the  m^emoranduni  was 

I  Conveyancing  Act,  1881,  in  refei^once  to  the 
\  sup.  p*  1021  ;  and  as  to  their  application  in  tho 
i  to  ParBom,  34  Ch,  D*  370 ;  Tudor,  Chur,  182. 
ttes  of  charities  to  I  ho  county  councils,  under  tho 
(^1  &  52  V.  c.  41),  s.  04,  ^eo  Turl-u",  Chur.  182. 
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YESTD^O  CHABITY  F£OP£BTY. 

By  the  Trustee  Act.  1850  (13  &  14  V.  c.  60),  a.  45,  the  Oonrt  is 
to  Teat  charity  property  in  the  trustees  of  the  charity. 

This  power  was  exercised  in  the  case  of  Re  Norton  FolgaUf  ^ 
10  May,  1851,  B.  722 ;  and  in  Be  Basingstoke  Sch.,  V.-C,  of  E.,  ;)1 
A.  1134,  a  peri>on  was  appointed  to  convey  an  outstanding  legal  c 
new  trustees,  under  a  scheme  approved  by  the  Court. 

As  to  the  power  of  a  Jud^  in  Chambers,  and  of  the  Charity 
make  orders  vesting  charity  lands  and  securities,  see  t /(/.  Section 

As  to  the  jurisdiction  of  the  Court,  under  the  16  &  17  V.  c 
charity  estates  in  the  official  trustees  of  charity  lands,  and  to  dir 
of  funds,  or  deposit  of  securities,  to  or  with  the  official  trustees  € 
funds,  see  in/,  p.  1113. 

By  the  Mumcipal  Corporations  Act  (5  &  6  W.  4,  c.  76),  s.  71, 
municipal  corporation  was,  in  its  corporate  capacity,  a  trustee 
the  admon  of  the  charity  was  to  devolve  on  new  trustees  to  be  a] 
the  L.  C.  (or  V.-C,  Be  Northampton  Char.,  3  D.  M.  &  G.  179;  I 
Char.,  10  Ha.  iii.J.  This  section  was  held  not  to  vest  the  lep^  o 
charity  lands  in  tne  new  trustees :  Bignoid  v.  Springfiefd,  T  CI.  & 
Chrisvs  Hasp.  v.  Grainger,  16  Sim.  83 ;  but  this  was  done  bv  the 
c.  137,  8.  65 ;  ^f  JIunii'ngiiou  Char.,  27  Beav.  214. 

By  the  Municipal  Corporations  Act,  1882  (45  &  46  V.  c.  50),  re 
6  W.  4,  c.  76,  and  16  &  17  V.  c.  137,  s.  65.  without  prejudice  1 
done  under  these  Acts  respectively,  the  provision  for  the  transfer 
estate  without  conveyance  or  appointment  of  new  trustees  is 
sect.  133.  The  section  does  not  continue  the  power  to  make  ore 
admon  of  trust  estates. 

By  the  Municipal  Corporations  Act,  1883  (46  &  47  V.  c.  18,  s. ; 
perty  of  corporations  dissolved  by  that  Act  is  to  be  applied  for 
benefit  of  the  inhabitants  of  the  place  in  such  manner  as  may  i 
being  be  provided  by  a  scheme  of  the  Charity  Commrs,  ant 
such  scheme  takes  effect  the  existing  management  is  continued,  I 
estate  is  to  vest  in  the  official  trusted  of  charity  lands,  or  the  offic 
of  charitable  funds,  as  the  case  may  be ;  and  by  sect.  8,  the  C< 
l)rovide,  by  the  appointment  of  interim  trustees  and  otherwi 
Hocurity  and  interim  management  of  the  application  of  the  pre 
which  they  may  have  power  to  make  a  scheme. 

In  cases  where  a  bishop  is  a  trustee  for  a  charity,  the  Char 
may,  if  by  a  change  of  the  diocese  the  charity  lands  oecome  part 
diocese,  make  an  order  vesting  the  land  in  the  bishop  of  that 
&  22  V.  c.  61,  8.  1. 
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BEOENT  ENABLD7G  STATUTES. 

By  the  9  &  10  V.  c.  59,  Jews  were  put  on  the  same  footing 
charities  as  Dissenters ;  the  Act  was  held  retrospective  as  to  a  Jew 
Be  Michel,  6  Jur.  N.S.  573. 

By  the  13  &  14  V.  c.  28,  the  titles  of  religious  congregations 
tional  societies  were  simplified. 

Bj  the  13  &  14  V.  c.  94,  14  &  15  V.  c.  104,  and  23  &  24  V.  c.  1! 
relating  to  the  Ecclesiastical  Commrs  were  amended,  and  the  mana 
improvement  of  episcopal  and  capitular  estates  facilitated. 

By  the  18  &  19  V.  c.  70;  29  &  30  V.  c.  114;  34  &  35  V.  c.  71; 
c.  54;  52  &  53  V.  c.  9,  and  53  &  54  V.  c.  68,  the  establishment  of 
libraries  and  museums  in  municipal  towns  is  promoted. 

By  the  21  &  22  V.  c.  44,  and  23  &  24  V.  c.  59,  powers  are  g 
Uniyersities  and  their  Colleges,  and  Eton  and  Windiester,  to  s 
chise,  and  exchange,  under  conditions,  and  to  lease  for  farming 
and  mining,  and  to  deal  with  their  lessees'  interests,  under  restric 

By  the  21  &  22  V.  c.  57,  the  Act  enabling  ecclesiastical  corp 
grant  leases  for  long  terms  of  years  is  amend^. 

By  the  Roman  Catholic  Charities  Act,  1832  (2  &  3  W.  4,  c.  115 
Mtrospective  (Bradshawy.  Tasker,  Weaty.  ShuttlewoHh,  2  My.  &  K 
Eoman  Catholics  were  placed  on  the  same  footing  as  Protestant : 


^:^i 


ition  of  Charities  generally. 


1103 


\  GhttritieB  Act,  1860  f  23  A  24  V.  c,  134),  Bomjin 
purposes  ore  not  to  oe  invalidated  Ly  tlio  uddi- 
wful  traste ;  but  the  Court  or  Chai-ity  Ccmimrs 
nt,  under  wbich  the  propDrtion  of  the  chanty 
les  may  be  held  upon  lawful  charitable  triisti 
ithoUcs.  But  theae  Acts  oie  uot  to  be  taken 
sions  of  10  G.  4,  c.  7,  as  to  tho  euppreiusion  of 
h  of  Borne.    Bee  as  to  these  enactments^  Tudor, 

these  and  other  enabling  statutes^  see  IHidor^ 


:M£NT8  EXTENBIO^f  ACT. 

iiion  Act,  1882  (45  &  46  V.  0.  »0),  tnwtoet  of 
the  poor  of  any  pariah  or  plao©  Are  to  take  pro* 

nd«  in  allotments  to  cottagers,  labourers,  and 
ng  differences  (sect.  8),  and  mij  udicatiug  upon 
monta,  and  ad  to  the  settling  of  rulefl  made  for 
mf'r-rred  upon  the  Charity  Commrs  (»ect.  9i.  In 
ti-u^toi^a  to  proceed  under  the  Act,  the  Charity 
[er  for  i-einedyiLg  «uch  neglect  or  refuftal^  aud 
1  in  like  luauuer  as  an  order  made  by  them 
\  Ac'tH  (."iect.  10).     The  Commrs  may  ab*o  give 

land  is  t^  unsuitable  for  a  Hot  men  ta  that  no 
'*  for  the  purposes  of  the  Act ;  and  in  that  caso 
ly  part  oi  the  land  doea  not  take  effect,  but  the 

be  revoked  (sect.  11).  By  sect.  14.  where  a 
urs  aft^r  the  passing  of  the  Act  in  rolation  to 
*ndo\i-ment  of  such  charity  consists  of  laud  other 
rtenances  of  building**,  the  Commrs  are  requiitd 
'0\'iiflon  authorizing  the  trurttous  of  tlio  churity 
laid  landB  for  allotmeiitM.  By  sect,  lo,  nothing 
r  any  powers  conferred  by  the  Endowed  Schooia 

y  from  the  Cliarity  Commrs  the  power  of  autho- 
Ja  given  by  secta,  24  and  2li  of  the  Chaii table 
^uti(m  to  Church,  2C  Ch.  D,  173. 
■.mi  (50  &  51  W  c.  48),  8.  13,  sub<s.  2,  all 
►f  the  Act  of  1882  may,  in  liou  o(  letting  land  in 
land  to  the  eanitarj'^  authority  of  the  district, 
iigreed  ujxjn  with  the  Banction,  as  regards  the 
irB. 

have  been  experienced  in  working  the  Act  of 
61,  68a. 


C08Tfl. 

1,  in  all  actions,  and  suiie,  and  other  legal  pro- 
ehalf  of  the  Crown  in  Great  Britain  or  Ireland, 
J  A.  G.  or  Lord  Advocate  is  entitled  to  recover 
^en  subject  and  subject,  such  costs  to  Ije  paid 
:.  2,  Jjeits  are  entitled  to  recover  costs  in  like 
id  subject,  and  the  Commraof  the  Ti-easury  are 
my  moneys  to  bo  voted  by  Parliament  for  that 
le  when  ooeta  are  given  to  or  against  the  Crown, 

a  party  against  the  Crown  in  cases  within  the 
V,  Hanrner,  4  D.  &  J.  205,  6tip.  p.  10811 ;  and  as 
i  in  a  oaeo  as  to  succession  duty^  see  24  &  25 

o  charity  cases :  A,  G,r*  Dean  and  Canoru  of 

led  to  costs  is  so  as  between  solr  and  client, 
(tts  being  paid  by  the  estate ;  and  tho  lulator 
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may,  under  special  circumstances,  be  entitled  to  costs,  charge 
pensos,  to  be  paid  out  of  the  part  of  the  estate  in  question :  A, 
4  Bcav.  297. 

In  J.  G.  V.  Iromotigera*  Co.,  10  Beav.  194,  the  relator  was  oi 
costs  out  of  pocket  for  expenses  incurred  in  relation  to  a  scheme  n 
sanctioned  tnough  useful. 

A  relator  was  entitled  to  charge  costs  payable  by  a  corporatit 
trust  property :  A.  O.  y.  Thetford,  8  W.  B.  467. 

In  A,  O.  V.  Nethercote,  11  Sim.  629,  an  application  under  th 
c.  110,  8.  17,  that  interest  on  costs  might  be  paid  out  of  the  cha: 
was  refused,  the  V.-C.  considering  the  Act  to  relate  only  to  cost 
by  one  party  to  another ;  but  in  -4.  (?.  v.  Bn.  of  St.  David's^  tup. 
A.  G.*s  and  relators*  and  trustees'  costs,  (marges,  and  expexises 
and  in  relation  to  the  charity,  were  taxed  for  each  year  since 
interest  allowed  on  each  year's  costs  at  £4  per  cent.,  and  to  be  rais 
gage  of  the  estates ;  and  as  to  interest  on  costs,  v.  tup.  Vol.  I. ,  p.  i 
XVIL,  -Ck)8T8." 

Trustees  were  allowed  their  costs  out  of  the  funds,  though  the 
(with  no  niala  fides)  great  errors  and  misapplications :  A.  G.  T. 
2  Keen,  150,  170. 

But  trustees  defending  a  suit,  after  being  advised  by  counsel  tl 
perty  they  claimed  was  neld  for  charitable  purposes,  were  allow 
the  A.  G.  not  pressing  for  costs  against  them  personally  :  A.  G, 
20  Eq.  483. 

As  to  A.  G.*8  costs,  see  Corp.  of  London  v.  A.  (?.,  1  H.  L.  C. 
V.  Corp.  of  London,  2  Mac.  &  G.  247, 273,  and  cases  cited,  Ih.  p.  2 
ford  Char.  J  29  L.  T.  6.  He  is  entitled  to  them  as  between  soli 
Moggridge  v.  Thadcwell,  1  Ves.  jun.  475 ;  7  Ves.  36,  88;  13  Ves 
V.  Farmer,  19  Ves.  490 ;  A.  G.  T.  Ashhumham,  1  S.  &  S.  394, 
there  was  no  relator. 

Summons  for  A.  G.'s  costs  relating  to  a  charity,  not  being  < 
matter,  must  state  the  matters  in  respect  of  wmch  payment 
desired ;  and  on  summons  for  appointment  of  trustees,  a  dire 
Taxing  Master  to  include  in  the  costs  of  A.  G.  any  char^  a: 
properly  incurred  by  him  in  relation  to  the  college,  **  not  bemg  o 
matters,"  was  altered  by  striking  out  the  last  six  words:  Be  D 
15  Eq.  294 ;  21  W.  R.  519. 

In  M.  of  South  MoHon  v.  A.  G.,  5  H.  L.  C.  1,  costs  up  to  the  1 
given  against  the  relator,  but  not  those  incurred  under  the  d< 
which  was  reversed. 

In  .4.  G.  V.  Fiahmongera'  Co.,  1  Keen,  492,  the  relator  had  ou 
party  costs. 

Petitioners  seeking  to  have  a  construction  put  upon  a  scheme 
to  costs  if  there  is  a  substantial  ground  for  the  application,  tl 
chiefly  for  private  purposes :  Be  Storie,  2  D.  F.  &  J.  529. 

A  petition  to  change  a  scheme  for  a  fund  which  had  been  ap 
was  dismissed  without  costs,  and  respondent's  full  costs  came  out 
A.  G.  y.  SteuHirt,  14  Eq.  17. 

Charity  trustees  were  not  entitied  to  charc^e  against  the  cha 
a  suit  dismissed  without  costs ;  but  one  who  had  severed  in  his 
supported  the  information  was  allowed  costs :  A.  G.y.  Mercers^  ( 
448 ;  and  as  to  costs  between  co-Defts,  lb.,  and  A.  G.y.  Chester , 

An  unfounded  action  to  recover  a  charity  fund  of  small  an 
hands  of  trustees  was  dismissed  with  solr  and  client  costs :  Andrt\ 
39  Ch.  Div.  133. 

As  to  costs  of  applications  where  charity  lands  have  been  takei 
COS.,  see  Be  L.  B.  &  S.  C.  By.,  18  Beav.  608 ;  Be  Lathropp's  Char 
Be  St.  Thomas'  Hospital,  11  W.  B.*  1018  (erection  of  buildings) 
peare  Walk  School,  12  Ch.  D.  178  (expenses  of  new  scheme);  J 
SchooU,  Fimhury,  52  L.  J.  Ch.  454;  Be  St.  Alhan's,  Wood  Stf 
N.8.  51. 

Under  the  Act  of  1855,  s.  40,  the  Charity  Commrs  have  pov 
solrs'  bills  of  costs  for  business  transacted  on  behalf  of  a  charit] 
by  the  Taxing  Masters.    As  to  the  way  in  winch,  this  power  is 
as  to  enable  the  Commrs  to  tax  biUs  in  their  own  office,  see  1 
354,  553. 


■..^ii^ 


bers  under  Charitable  Trusts  Acts.   1105 

J  IN  Chambbrs  under  the  Charitablb 
Trusts  Actts. 

'  Trustees— 16  Sf  17  V.  c.  137,  8.  28. 

B.  &c.y  of  &c.,  1>e  appointed  trufitees  of  the 
to,  in  substitution  for  C.  &c.,  the  deceased 
.  and  E.  &o.  (two),  of  the  trustees  of  the  — 
ring  to  retire  from,  or  deolining  to  act  in  the 
red  that  A.  and  B.  &c..be  appointed  trustees 
stitution  for  the  said  D.  and  E.,  and,  t/*  $o, 
.,  the  surriying,  or  continuing  trustees].  And 

6,  and  for  orders  approving  schemes,  which  are 
see  pp.  1083,  1087. 

d  appointment  of  trustees,  approving  of  schemes, 
truistee,  for  pa;pient  of  money,  or  directing  the 
ies  to  the  official  trustees,  and  for  payment  of 
ds,  and  payment  of  costs,  may  now  oe  made  by 

rt  should  be  made  by  the  Board  in  the  first 

md  proceedings  in  use  by  the  Charity  Commrs, 

the  registration  of  charities,  see  lb.  Part  III., 

ion  of  trust,  conditions  of  sale,  and  conveyances 
h  Harwood,  344 — 348 ;  Prideaux's  Conv.  vol.  ii, 


psi 


?  and  Appointment  of  Trustee. 

&0.J  the  (surviving)  trustee  [or  one  of  the 
lie  —  charity  be  removed  from  being  such 
.  of  &c.  be  appointed  a  trustee  of  the  said 
the  said  A]. 


Verm  or  Estate  therein^  in  Official  Trustee--' 
7,  «.  48;  18  §•  19  V.  o.  124,  s.  15. 

Jid  the  &o.y  Describe  the  corp,,  having  in 
»n  seal  consented,  or  by  their  sob*  consenting ; 
land,  and  L.  the  lord  of  the  manor  of  &c., 
customary  land  &c.,  hereinafter  mentioned 
n  writing  consented,  or  by  his  solr  consent- 
le  land  [manors,  messuages,  buildings,  tene- 
corporeal  or  incorporeal  of  any  tenure  or 
Use  the  appropriate  words']  devised  [or  be-' 
bo.  [or  comprised  in  the  indenture  dated  &c., 
the  surrender  (and  admission)  made  (and 
r  in  the  indenture  of  lease  made  &c.,  dated 
Lemised,  or  mentioned  and  described  in  the 
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schedule  to  the  Chief  Clerk's  certificate  dated  &c.,  or  in  th 
&o.,  filed  Ac.],  and  holden  upon  triist  for  the  said  charity  | 
cannot  he  tucertained,  or  it  is  uncertain  whether  all  are  so, 
and  any  other  land,  or  (any)  term,  or  estate  in  land,  bold(? 
for  the  said  charity],  vest  in  the  ofEeial  trustees  of  chai 
trust  for  the  said  charity;  If  ordered^  as  to  coptfhold  or  cus 
And  Let  the  sum  of  £ —  be  paid  to  the  aaid  L.,  or  to  the 
of  the  said  manor  for  the  time  being,  on  the  —  day  of  — 
so,  on  the  —  day  of  —  next,  and  the  —  day  of  — ,  and  t 
—  in  every  succeeding  year,  in  compensation  for  fines  or  < 
which  would  have  become  due  upon  the  death,  or  admit 
tenants  of  the  said  copyhold,  or  customary  land,  &c., 
thereof]. 

As  to  Testing  onlers,  v.  sup,  pp.  1024  et  i«j.,  aud  as  to  the  offii 
in/,  p.  1113. 

For  order  approving  scheme,  and  appomtin^  new  trustees,  aii 
lands  and  hereditaments  specified  by  affi^davit,  and  all  other  1 
term  or  estate  therein,  held  in  trust  for  the  Dh&Tity,  in  the  oti 
and  for  the  eztrix  of  the  last  smviving  trustee  to  tmn^^fer  c 
official  trustees,  and  to  tax  the  applicants  and  the  A.  G.  their  cv 
and  expenses  of  the  application  &c.,  and  pay  them  out  of  the  ii 
Titchmarsh,  M.  R.  in  Chambers,  25  May,  18oT,  B.  1120, 

For  orders  vesting  specified  lands,  see  Re  WtstJUld's  Cft^r>, 
Chambers,  1  March,  1860,  B.  357 ;  lands  and  rent-cbarge,  M 
Char.,  M.  R.  in  Chambers,  29  July,  1854,  A.  161H, 

For  order  under  the  Charitable  Trueta  Acts,  and  the  Tnist 
appointing  new  trustees,  and  vestin|^  lands  and  rent*charges, 
by  affidavit,  or  any  other  land,  Ac,  m  the  official  t^u>lt^3e,  and  f 
whose  name  stock  belonging  to  the  charity  was  standing  to  trai 
official  trustees,  and  vesting  the  right  to  s\w  for  or  recover 
action  in  the  new  and  continuing  trust^^H^  of  the  charity*  so 
Walden  Char.,  V.-C.  S.  in  ChamberB,  16  Nov.  18d7,  B,  1251  d  s 

For  an  order  directing  a  scheme  to  bo  scuttled  >  poo  Re  Sion  Ht 
Chambers,  27  Nov.  1876,  B.  1826.  For  like  orders  in  actions,  v. 


4.  Directiom  as  to  Deeds^  S^c. 

AifD  Let  the  said  &c.  [retiring  irmiees]  deliver  up  to  sue 
surviving,  or  continuing]  trustees,  tipon  oath,  all  deeds,  bo 
and  writings,  in  their  custody  or  power  as  such  trustees,  re] 
said  charity,  or  the  estates,  funds,  or  property  thereof. 

See  16  ft  17  Y.  c.  137,  s.  53,  inf.  p.  1113. 


6.  Order  for  Leave  to  Transfer  Stocky  or  Deposit  Seeuri\ 
lQ8f  17  r.  c.  137,  8.  61 ;  18  ^*  19  V.  c.  124,  s. 

And  Let  the  said  A.  and  B.  &c.  [trustees  or  other  perst 
names,  or  the  represves  of  any  deceased  person  in  whose  nati 
Si'c.  is  standing,  <.  51]  be  at  liberty  to  transfer  the  £ —  [Cc 
the  case  may  he,  see  s.  51],  standing  in  their  names  [or  in  t] 
—  deceased]  in  the  books  of  (the  bank),  and  held  in  tr 
[state  title]  charity,  to  the  account  of  the  official  trustees  o! 
funds  at  the  baiJc,  in  trust  for  the  said  —  charity ;   llf 
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Mention  the  securities  to  be  deposited,  see  *.  5 1 , 
charity,  with  the  official  trustees  of  charitable 
d  charity]. 

^  Stock  or  Deposit  SecuritieSy  8fc. — Same 
Sections, 

d  opinion  that  the  stock  [or,  securities]  hero- 
Q  trust  for  the  [^State  titW]  charity,  ought  for 
jr,  conyenient  admon]  to  be  transferred  to  [or, 
d  trustees  of  charitable  funds,  Let  A.,  on  or 
Form  5,  sup.'l, 

Vansfer  Stock  into  their  NameSy  and  to  pay 
rustees  of  the  Chanty— IQ  8f  17  V.  c.  137, 
►  r.  c.  124,  ss.  12, 21, 25 ;  50  ^  61  F.  c.  49, 

d  appoint  new — "  And  it  appearing  that  the 
itioned  are  held  in  trust  for  the  [State  title"] 
eing  of  opinion  that  such  anns  ought,  for  the 
conyenient  admon,  to  *be  transferred  to  the 
kble  funds,  Let  the  official  trustees  of  charit- 
and  empowered  to  call  for  the  transfer  of,  and 
t  of  the  official  trustees  of  charitable  funds  at 
Q  said  charity,  £- —  (Consols),  standing  in  the 
Inland  in  the  names  of  &c. ;  And  Let  the  official 
ads  from  time  to  time  pay  or  remit  all  diyi- 
received  by  them  in  respect  of  the  said  anns 
1  charity  for  the  time  being  for  the  purposes 
t  or  receipts  in  writing  under  the  hands  or 
,  or  any  one  or  more  of  them." — He  L.  Whar^ 
ambers,  9  Aug.  1859,  B.  2597. 

)Teral  sums  of  stock  belonging  to  distinct  charities, 

in  Chambers,  8  Aug.  1860,  B.  2099. 
itable  Trusts  Act,  1887  (50  &  51  V.  c.  49),  regula- 
te Treasury  as  to  the  mode  in  which  orders  autho- 
lent  of  any  money  to  or  by  the  official  trustees, 

account,  or  for  the  transfer  of  any  stock  or  seou- 
iistees,  are  to  be  signed,  authenticated,  and  carried 
r.  594,  787. 

receive  Arrears  of  Dividends — 16  8f  17  F. 

•  19  F.  c.  124,  ss.  12,  18,  24;  23  ^  24  F 

•  51  F  c.  49,  s,  4. 

'Form  7,  supJ] — "And Let  the  official  trustees 
npowered  to  receiye  and  recoyer  in  trust  for 
wernment  stock  and  securities^  all  diyidends 
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(interest  or  income)  aocmed  from  the  said  anns  &o.,  which 
of  such  transfer  shall  be  in  arrear  and  nnreceived;  If  od 
aecuritiet  ^c,  see  16  if  17   V.  c.  137,  $.  51,  all  dividends 
income)  aocmed  from  the  said  stock  &o.,  which  shall  for  th( 
be  in  arrear  and  unreoeiyed. 

9.  Payment  of  Principal  Monet/  to  Official  Trustees^U 
c.  124,  88,  12,  18,  23. 

And  Let  the  said  A.  and  B.  &c.  [Form  5,  p.  1106],  be  i 
[or,  the  Judge  being  of  opinion  that  &c.,  ought  &c.,  Form 
the  said  A.  &c.,  on  or  before  &c.]  pay  the  princii)al  sum  of 
their  hands  [^or  as  the  case  may  be"]  belonging  to  the  said 
the  bank,  to  the  account  of  the  official  trustees  of  charital 
be  invested  in  the  names  of  the  official  trustees  of  charital 
&c.  [^the  public  funds']  for  the  benefit  of  the  said  charity. 

10.  Tramfer  of  Stocky  and  Payment  of  Interest  out  of  C 
Official  Trtistees^lG  §•  17  F.  c.  137,  8.  51 ;  18  4- 11 
«.  25. 

L^T,  pursuant  to  the  order  or  certificate  of  the  Charity 
England  and  Wales,  dated  &c.  the  £ —  Consols  and  £ —  o 
to  ^e  credit  of  &c.,  and  any  dividends  to  accrue  on  the  saic 
transferred  to  ''  the  account  of  the  official  trustees  of  charit 
in  trust  for  the  said  charities  as  directed  by  the  schedu 
Ascertained  costs  of  the  applicants  to  be  retained  out  of  tfa 
[Add  Payment  Schedule,  Form  No.  49]. — See  Re  Orsh 
M.  R.  in  Chambers,  23  Dec.  1873,  B.  3279. 

For  order  for  investment  of  cash  in  Court  belonging  to 
Beduced  Anns,  and  transfer  thereof  to  the  official  trustees,  a 
remit  all  dividends  to  the  trustees  of  the  charity,  see  Be  Cranl 
V.-C.  W.,  28  Feb.  1863,  A.  407. 

11.  Transfer  to  a  Liability  Account  with  restraining 

Upon  the  application  of  &e. — And  all  parties,  by  their  s 
ing  to  this  order.  Let  the  fund  in  Court  be  dealt  with  as  di 
schedule  hereto. — [Add  Payment,  Schedule  directing  fund 
be  transferred  to  the  account  of  the  official  trustees  of  chai 
at  the  Bank  of  England  to  be  held  by  them  in  trust,  '*  In  t 
F —  deceased,  the  contingent  liability  of  the  testator's  esta 
lease  of  &c.,"  and  subject  thereto  in  trust  for  the  charities 
tions  that  no  part  of  the  said  anns  to  be  so  transferred 
official  trustees  be  sold,  transferred,  or  otherwise  disposed 
before  the  —  day  of  —  in  the  year  1886  [when  the  lease  u 
without  notice  to  the  respondents,  and  directing  that  the  ii 
further  order.be  paid  by  the  official  trustees  to  the  tmsteee 
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\  in  the  proportions  mentioned.] — Costs  out 
tate. — (The  order  in  Re  Forett,  M.  E.  in 
L.  888,  from  which  this  form  is  adapted,  was 


Direction  as  to  Costa. 

',  charges  and  expenses  properly  incurred]  of 
A.  O.)  of  and  relating  to  this  application, 
— ,  be  taxed  &c. ;  And  Let  the  said  trustees 
nd)  pay  the  same,  when  taxed,  out  of  the 
tes  [or  funds,  or  property ;  Or,  if  so,  direction 
I  costs  out  of  the  carpus'], 

on  in  the  Acts  enabling  the  Court  to  order  pay- 
ral  powers  conferred  by  16  &  17  V.  c.  137,  s.  28, 
apportion  costs,  v,  sup,  p.  1088,  and  Ponn  11, 


nder  Accounts  of  Charity,  32  8f  33  F.  c,  66, 
tabu  Trusts  Acts,  1853  and  1855. 

msel  &c. — This  Court  being  of  opinion  that 
College,  Oxford,  are  bound  to  comply  with 
biem  by  the  said  Commrs,  under  the  authority 
cts,  to  render  certain  accounts  and  statements 
\  relating  to  the  said  endowment  called  the 
e  property  and  income  thereof,  such  accounts 
ies  being  as  follows: — (a)  An  account  of  the 
le  said  endowment — (i)  An  account  of  the 
:or  the  four  years  ending  the  31st  December, 
arsons  holding  exhibitions  under  the  founda- 
stees  in  whom  any  portion  of  the  endowment 
3t  of  the  managing  trustees,  if  different  from 
erty— (/)  A  statement  of  the  schemes,  sta- 
L  now  govern  the  endowment. — ^Let  the  said 
the  Conmirs  appointed  for  the  purpose  of  the 
ir  costs  of  this  application,  to  be  taxed  &c. — 
re  to  be  at  liberty  to  apply  to  this  Court  as 
lie  eyent  of  the  said  principal  &c.  not  comply- 
\  as  aforesaid." — Re  Meyrick  Fund,  V.-C.  W., 
C,  13Eq.  269;  7  Ch.  500. 

of  the  Charity  Commrs,  under  the  Charitable 
'.  c  137),  8.  14,  adjudging  a  trustee  guilty  of  a 
Ohancenr  in  not  producing  the  accounts  of  the 
dering  him  to  pay  the  costs  of  the  application, 
g  up  of  the  order  and  the  consideration  of  his 
i  ficA.,  3  Ch.  643, 
Iranduse  copyholds,  see  sup,  p.  1088. 
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•*  absolutely  entitled  "  UBder  sect.  69 :  see  Tudor,  Cliar.  281,  481) 
the  Trustee  Relief  Act :  Re  St  Gik^,  25  Beov.  313 ;  27  L,  J.  Cli.  ooi 
tion  for  scheme) ;  and  see  Re  Wiiham  of  Kuuf/rMon,  30  W.  E.  7S 
81,  (hits,  17  W;  R,  758;  Dan.  Pr,  1759,  Bth  €d.  2040;  a^ntra,  I 
Char,,  1  Jut.  N.S.  1037;  Re  FaverBfuim  Char.,  10  W.  E.  291;  / 
8.  a  %.,  18  Beav.  608. 

A  pGFW>n  claiming  as  one  of  tho  objects  of  a  charitable  bequest  m 
leave  to  bring  a  ^t  to  adminkter  the  estate,  ^Vhero  the  sanct 
Board  did  not  api^ear,  demurrer  was  allowed :  Bruund  v,  E.  of  De 
800.  \VhCTo  part  of  property  was  giren  to  a  charity  exempted  b} 
and  part  to  a  maritv  not  exempt,  no  notice  of  proceedings  as  to  t 
was  minimi:  He  j%n>Jl'V  (Aar,,  24  L.  J.  Ch,  669;  I  Jur.  N.S. 
as  to  the  conveyance  of  land  bought  out  of  the  general  funds  of  th 
Corp.  JSom  o/C)rrgi/  Y.  Siocl-  KTrhnu^e,  6  JuT.  N.S.  84, 

By  sect.  18,  the  A.  G/s  power  to  act  ex  officio  is  saved,  and  hi 
reouisit^  as  before,  in  proceedings  not  taken  under  the  Act, 

By  sect.  19,  the  Board  may  authorizo  proceedings,  or  (sect«  20) 
the  A.  Q.  eases  for  his  consideration.  ^ 


JTTRISDlCriOK  OF  OOtJETS  OF  LAW.  i 

B^tiots,  28 — 30 » juiisdiction  to  make  in  Chambers  any  orders  wl 
iil«?i0iuly  have  been  made  in  a  suit  regularly  instituted  was  ooi 
the  Chancery  Judges  as  to  chariUes  in  the  City  of  London  and  eL< 
cases  of  chanties  with  a  gn>8s  annual  income  exceeding  £30,  withoi 
except  wh«^re  it  ©xceedfl  £100 ;  and  similar  power  was  given  to  the 
Palatine  Court  of  Lancaster, 

As  to  thiH,  see  O.  LV.  13,  14  ;  lkv.  24,  25,  and  Re  Daveppurfs  C 
M.  &  O.  839;  and  ajs  to  applicationn  iinder  the  City  of  London 
dmrities  Act,  18tl3,  t-.  inf.  p.  1116. 

Under  sect.  28  the  Court  has  jurisdiction  to  decide  whether  the  p 
or  is  not  held  ujion  a  charitable  truiit :  Re  Xomvich  Town  Ck*se  Estak 
Ch.  Div.  298. 

An  appeal  Hoa  where  the  aggregate  income  of  the  charities  excc^ 
Re  Char,  Gifts  for  Prisoners,  S'Ch.  199. 

By  sect^.  32—38,  orders  as  to  charities  either  in  Chancery  or  Lu 
l»e  made  by  County  Courts  where  the  gross  annual  income  does  t 
£30  (now  £50,  by'23  &  24  V,  c.  136,  s,  11),  subject  to  the  oontr 
confirmation  of  the  orders  by,  the  Char.  Commrs. 

By  sects.  39,  40,  appeals  were  to  be  brought  to  the  Court  of  Ch 
notice  within  a  month,  with  the  approval  of  the  Board,  and  se^mi 
given  for  costs  if  re4juired  by  them.  Such  appeals  can  be  dispo 
Chambers.  And  pee  Re  I^oningtoa  Church  Este.t  6  Jur.  N.S.  290; 
301 ;  and  County  Coui-t  Hules,  1889,  0,  XLYIII,  1.  But  this  juris* 
County  Courts  in  charity  cases  is  now  rarely  exercised  :  Tudor,  Char. 

By  sect.  41  ^  the  jui^isdiction  given  by  sects.  2B — 38  is  not  to  be  ex 
try  questions  of  title,  &c.,  between  a  chaiity  and  an  adverse  claim  a 


rOWEBS  OF  CllAElTY  C0MMISSIO>'EHS. 

Sect^.  21— 27,  and  the  23  &  24  T.  c.  136,  ss,  15.  41,  give  the  Boa 
to  sanction  leases,  &c*,  raise  money  for  improvements,  &c,  manage 
make  compromises,  sales,  pm  chases,  exchanges,  &c.  *  and  se^  18 
c.  124,  m/V  p.  1114,  and  23  &  24  V.  c.  136,  s.  15. 

Exchanges  are,  however,  more  simply  and  economically  effecte<l 
the  Board  of  Agriculture  (funnerly  the  Land  Commrs) :  Tudor,  CJ 
and  so  in  the  case  of  partitions,  lb,  270, 

In  general  the  Commrs  reL|uire  any  capital  expenditure  for  re| 
provements,  &c.,  to  be  recouped  out  of  income ;  Tudor,  Char,  265, 
to  procedure  in  cus^g  of  sale,  r.  lb.  490. 

The  direction  to  let  allotments  contained  in  the  Allotments  Bxten 
1882  (45  &  46  V,  c,  80),  is  not  inconsistent  with  and  has  not  taken  i 
power  of  authorizing  a  sale  vested  by  the  Charitable  Trusts  Act 
Commrs:  Parish  of  Sfdfon  to  Church,  26  Ch.  D.  173, 
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led  of  applications  for  schemes,  or  appointing 
.lie  Act,  are  to  be  given  ;  and  every  application 
or  by  one  or  moro  of  the  trustoes,  or  by  two  or 
jurisdiction  under  the  52  Goo,  3,  c.  101,  ia  pre- 

i  the  certificate,  or  order  of  the  Board,  of  the 
,rity,  is  to  bo  sufticiont  evidence  for  detormiaing 
1^  under  the?  Act,  with  a  pro^^so  as  to  any  ©n- 
fjcial  purposes, 
ivileges  of  the  Church  of  England  with  reepect 

t  19  Y.  c.  124,  s.  15,  the  B*?iTetary  of  the  Board 
a  corporation  solo,  by  tho  name  of  **  tho  Oflicial 
or  taking,  holding,  or  convoyinj^  their  lands* 
nay  be  ordered  to  vest  in  him  (*ft*t*  Form  3,  <tij?, 
charity  trustees;  and  by  s.  50,  he  is  to  be  a  bore 
.  c.  124,  8,  37. 

18  &  19  V.  c,  124,  s.  18,  and  50  &  51  Y*  c.  49, 
table  funds  are  appoint*:?d,  who  are  to  have  pcr- 
consist  of  such  otncera  of  the  Board  as  the  Board 
jasury  from  time  to  time  ap^wjint ;  and  trustoea, 
lities,  stocks,  sliares  or  securities,  for  or  on  bo- 
ered  to  transfer  or  deposit  them  to  or  with  such 
powers  and  duties  and  accounts  and  indemnitv* 
17—29;  23  &  24  V,  c.  136,  m,  12,  17,  18,  23; 

»e8  ore  to  pay  tho  income  of  tlie  charity  to  its 
\m  of  it  and  transfer  the  principal,  aa  they  may 

ieeds  of  any  charity  may  be  directed,  Form  4, 
c.  13C,  8.  19. 

nay  frame  provisionally  such  schemes  as  it  COn- 
under  the  authtinty  of  I'arlijxitient,  and  in  its 
fore  the  notice  of  Parliamoiit  as  approved  by  the 
bjectiona  raLsed;    aa  to  these  powers,  xk  9up, 

Yict.  c.  124,  89.  44,  45,  tho  delivery  of  trustees* 


:emption8  from  act. 

i  and  Colleges  of  Oxfonl  and  Cambridge,  &c., 
LTchc^s,  unendowed  institutions,  Queen  Anne*8 
m,  friendly  flocicties,  and  savings'  banks,  are 
m  of  tho  Act ;  and  provisions  are  made  as  to 
by  voluntjuy  subscriptions:  see  Re  Wilson, 
\poUhw(iOfU\  15  W.  R.  Il8j  but  the  exemption 
I,  Collegiate,  Chapter,  or  other  schools;  and  see 
4  Ch.  722,  €i  inf. 
*ee  18  &  10  Y.  0. 124,  s.  47  ;  22  &  23  Y.  c.  50 ; 

1102.  1103. 
.  this  section  means  an  endowment  for  a  particular 
vested  voluntary  contributions  do  not  form  an  en- 
ywe,  etc.  Char,  v.  Sutton,  27  Boav,  651  ;  29  L,J. 

rally  to  a  charity,  unendowed  and  supported 
jutions,  is  not  within  the  Act:   He  Wihon,  19 

loneys  arising  from  voluntary  contributions  of 
Ly  applicable  thereto ;  and  land  pm>chased  by  a 
school  unendowed,  and  maintained  by  voluntary 
!  section,  and  may  be  sold  without  the  Cf>n8ent 
/  of  London  v.  Thompson,  17  Ch.  D.  407;  Finnia 

Iiaritiei  may  petition  the  Commrs  to  have  the 
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A  goTeming  bodypresenting  a  petition  mucft  be  duly  coimtitatet 
T.  SpoUi9woode,  Id  W.  B.  118;  36  L.  J.  Ch.  61. 

By  s.  64,  and  18  &  19  V.  c.  124,  s.  46,  any  charity,  exempted 
refer  its  disputes  to  the  arbitration  of  the  Board. 

Sect  65  provided  for  vesting  the  legal  estate  in  lands  held  l 
corporations ;  but  this  section  was  repealed  by  the  Municipal  ( 
Act,  1682  (45  &  46  Y.  c.  50),  and  is  replaced  by  sect  133  of  Uiat 

By  sect.  66,  the  meaning  of  terms  used  is  defined.  '*  Charity' 
OTOTy  endowed  foundation  and  institution  taking  or  to  take  effect 
or  Wales,  and  coming  within  the  meanine,  purview,  or  interpret 
43  Eliz.  c.  4,  or  as  to  which,  or  the  aomon  of  the  revenues 
whereof,  the  Court  of  Chancery  has  or  may  exercise  jurisdiction, 
of  the  Charitable  Trusts  Amendment  Act,  1855  {infX  **  charity*'  a] 
every  institution  in  England  or  Wales  endowed  for  cnaritable  purp 
those  exempted  by  sect.  62  nor  (sect.  49)  to  the  colleges  of  Et 
Chester.  A  charitv  founded  and  endowed  in  England,  but  to  be  a 
abroad,  is  within  tbe  Act,  and,  wmlle^  one  founded  and  endowed  i 
applied  in  England  or  Wales :  Re  Duncan,  2  Ch.  356. 

Land  purchased  b^  a  City  ward  out  of  their  common  moneys  f( 
a  watchhouse  and  suitable  rooms  for  the  business  and  custody  of 
of  the  ward  was  held  not  to  be  impressed  with  a  charitable  trusi 
Acts:  Finnit  to  Forbes  (No.  1),  24  Ch.  D.  587. 

** Endowment"  is  also  defined  by  sect.  66 ;  as  to  the  effect  of  th< 
see  Clergymen'B  Widows^  dec.  Char,  v.  SutUm,  27  Beav.  665 ;  Ti 
533,  534. 

A  sole  trustee  of  a  charity  fund,  with  power  to  revoke  the  tru£ 
pose  of  the  fund,  is,  until  such  revocation,  liable  to  be  called  oi 
by  the  Charity  Commrs  :  Be  Tamworth  Sch,,  3  Ch.  543. 

As  to  the  Court  enforcing  orders  of  the  Commrs,  see  S,  C,  and 
Trusts  Act,  1853,  s.  14  ;  1855,  s.  9 ;  1860,  s.  20;  and  Form  13,  5«j 

AOT  OF  1855. 

By  the  Charitable  Trusts  Amendment  Act,  1855  (18  &  19 
SB.  6 — 9,  the  powers  of  the  Board  to  inquire  into  charities  are  ext 
sects.  61  and  64  of  the  previous  Act,  and  other  details,  amended 
may  be  compelled  to  make  discovery  of  endowments  of  whic 
trustees:  Be  Meyricke  Fund,  13  Eq.  269;  7  Ch.  500. 

Bf  sects.  10,  13,  power  is  given  to  the  Board  to  apportioi 
charities  under  £30  a  year,  after  division  of  parishes,  and  wit 
trustees :  v.  sup,  p.  1086,  Form  7,  and  notes,  Ih, 

By  sects.  16,  29,  38,  39,  power  is  given  to  acting  trustees  to  % 
and  create  charges ;  but  by  sect.  29  no  sale,  mortgage,  charge, ' 
reversion  after  more  than  three  years,  or  for  a  £ie,  or  for 
twenty-one  years,  is  to  be  made  without  the  authority  of  Parlit 
the  Court,  or  the  approval  of  the  Board.  Semble,  this  does  not 
commrs  to  give  effect  to  contracts  made  before  the  Act :  Moore  ^ 
Ch.  D.  447. 

As  to  the  effect  of  sect.  38,  see  Parish  of  Sutton  to  Church,  26  C 

By  sects.  32,  35,  38,  the  Board  may  authorize  payment  for 
exchange  or  partition. 

By  sects.  33,  34,  38,  power  is  given  to  ascertain  lands  charged  wi 
&vour  of  charities.    By  sect.  39,  the  Board  may  approve  schemes 

By  sect.  40,  the  Board  may  direct  taxation  of  charity  costs. 
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▲or  OF  1860. 

By  23  &  24  V.  c.  136  (Charitable  Trusts  Act,  1860\  s.  2,  power 
to  the  Board  to  act  as  a  court  of  admon,  and  to  make  orders  in  < 
appointment  or  removal  of  trustees,  schoolmasters,  mistresses 
officers,  assurance,  transfer,  payment,  or  vesting  of  property,  i 
could  previously  have  been  made  in  Chambers  under  16  &  17 
88.  28—30,  sup.  p.  1112:  see  jBc  Burnham  Nat.  Sch.,  17  Eq.  24 
p.  1099. 
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ers  under  Charitable  Trmk  Acid*    1 113 

- — ioTum  of  which,  Noa.  1  and  2,  are  giTen  $up* 
"  the  Board :  but  by  sect.  4  they  cannot  make  any 
,  tho  ^oss  mconip  of  which  exceeds  £50  besides 
ings  m  handf  except  on  the  application  of  a 
r  (/>)  remove  a  trustee  on  account  of  his  religion ; 
causes  which  tht^y  may  think  more  fit  to  be 
;  Csect.  51 ;  Jia  to  which,  Boe  lit  Hachuy  Char., 
m;  M  L.  J.  Ch.  169;  Jte  Uurnham  Nat,  Sch., 
,ey  try  questions  of  title,  &c*,  between  a  Gharity 

lication  for  a  ftcheme  luntcr  the  Act  baa  hofm 
uiisdiction  attache*  ubsolutelv,  unci  the  applicii- 
Jie  Pixfn'  LuuiU  Vharitif,  Btlhwl  IhrttH,  (1891) 

Jer  the  Act  wore  t<i  be  bi'ought  in  Chancery :  see 

A  Exp,  sXtchoth,   He  Pwlfs  Char.,  4  D.  J.  &  8. 

Imsta   Act,  1853,  e.  40;   Rt  Zhntngtan   Church 

^,  R.  ;J01. 

,6,  lDi  appeaLi  may  be  presontod  in  the  case  of 

jrsona  only  at*  in  the  case  o!  a  charity  the  groea 

)es  not  exceed  £50  (i,  r,,  in  effect,  only  by  the 

k1  by  him,  or  hy  tli»3  Charity  roinmrs);   and  by 

otice  of  appeal  must  bo  ^iven  to  tho  A.  O* 

0,  the  Buard'fl  jurisdiction  extends  to  charitiea 

ro  empowenxl,  undcn-  an  order  of  the  Board,  to 
uildings  or  projKjrty  held  over  by  any  maj»ter  or 
of  charity. 

iter  or  mistre^  of  an  endowed  school,  except  a 
due  notice,  bo  removed  by  a  majority  of  true  tees, 
d  of  tho  Boaid,  and  with,  in  certain  casea,  the 

hange,  partition »  mortgage,  lease  or  other  dis* 
e  trll^lteefl,  duly  convened,  was  to  have  the  Bama 
all  the  acting  trustees  and  tho  official  ti-ustee : 
10,  8.  12,  t\  81(2*.  p.  1093. 

0  provijsiou  in  tmy  Act  of  I*arliamofit  or  order 
9  to  the  appointment,  &c,  of  trustee^*,  (fee. ,  with 
shall  (unless  by  express  direction)  excludie  the 


ACT  OF  1869. 

rera  are  given  to  tlie  Board  as  to  what  may  be 
ing  notice  of  their  discharging  them  when  mada 
T  form  and  effect*    Aa  to  sects.  10^  11,  v,  sup,; 

apted  from  the  operation  of  the  C^ai'i table  Truista 

m.  62,  60 ;  18  &  1*J  V.  c.  124,  s.  49)  may  ajjply  to 

riision  thereof,  extended  to  them, 

tt  tho  Board,  imder  the  Charitable  Trusts  Acts, 

for  removal  and  appointment  of  trneteee,  vesting 

iment  of   schemed,    are  ext<3nded   to  buildings 

I  aa  places  of  meeting  for  public  worship . 

^  c.  137,  6.  63,  and  23  &  24  V.  c.  136,  s.  16,  are 

r  Irelandi  see  34  &  35  Y.  o.  102»  and  the  statutes 


ItTSTKES  n^COEPOttATIOJr  ACTj  1872, 

the  Charity  Commrs  may^  on  the  application  ol 
it  them  a  certificate  of  incorporation,  constituting 
I  by  sect.  2 J  the  charity  proper t}^  is  to  vest  in  the 

1  must  bo  in  writing  and  signed. 
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By  aect  4,  trustees  are  to  be  effectually  appointed  to  thesatisbM 
Commrs  before  granting  the  certificate,  and  proyision  is  made  for 
them  from  time  to  time  afterwards. 

By  sect.  5,  incorporation  is  not  to  affect  the  liabilities  or  duties 
or  the  control  over  them  by  the  Commrs,  nor  (sect.  11)  the  valid 
tracts  which  would  otherwise  have  been  good. 

By  sect.  6,  the  certificate  is  conclusive  evidence  of  incorpon 
sects.  7,  8,  9,  apply  to  keeping  a  record  of  applications^  fees  for 
enforcing  ordei*8  of  the  Commrs,  and  stamps  on  a])plication6  and  c 

By  sect.  10,  gifts  to  the  charity,  before  or  after  incorporation,  " 
effect  as  if  the  same  had  been  made  to  or  in  favour  of  the  incorpc 
or  otherwise  for  the  like  purposes." 

By  sect.  1 2,  payments  or  transfers  made  bond  fide  in  reliance  on  i 
executed  under  the  common  seal,  but  defective,  are  protected. 

As  to  sect.  13  renrolment\  v,  in/,  pp.  1137,  1138;  sect.  14 
of  •*  public  charitaole  purposes"),  r.  $up.  p.  1114. 

This  Act  has  been  rarely  used,  as  the  same  effect  is,  it  is  said,  p 
Testing  the  charity  property  in  the  official  trustees :  Tudor,  Char. 

CTTY  OF  LONDON  PAROCUIAL  CHARITIES  ACT,   1883. 

By  this  Act  (46  &  47  V.  c.  36),  the  Charity  Commrs  are  emp< 
inquire  into  the  nature,  tenure,  and  value  of  all  the  property  a 
ments  "  of  certain  parochial  charities  of  the  City  of  London,  and 
schemes  for  **the  future  application  and  management  of  the  c 
perty  and  endowments."  But  by  sect.  21,  no  scheme  is  to  affect 
ment  originally  given  to  charitable  uses  less  than  fifty  years 
commencement  of  the  Act,  unless  the  governing  body  assent  to  1 
By  sect.  39,  power  is  given  to  the  Commrs  to  £rect  the  sale  of 
the  charity  property  upon  such  terms  and  conditions,  and  to 
chasers,  as  they  may  think  fit ;  and  the  trustees  for  the  time  bei 
property  are  thereupon  to  effect  such  sale.  By  sect.  48,  a  ne^ 
governing  body,  to  be  called  **  The  Trustees  of  the  Lomlor 
Charities,"  is  to  be  established,  with  perpetual  succession  and 
seal. 

By  sect.  10  of  the  Act,  any  person  claiming  any  vested  intore 
recognised  by  the  Commrs,  or  alleging  that  any  property  which  t 
have  determined  to  be  charity  property  within  the  Act  is  not  c 
perty,  may  apply  to  the  High  Court  of  Justice,  by  i)etition  oi 
asking  for  a  declaration  as  to  his  right.  The  Commrs  may  appe 
decision  of  the  Judge  is  to  be  final,  unless  special  leave  to  appeal 

The  expression  ** charity  property"  includes  all  property  h 
benefit  of  a  parish :  Be  St,  Botolph,  35  Ch.  D.  142 ;  and  see  Be  I 
London  Wall,  59  L.  T.  N.S.  614 ;  Be  St.  BHde's,  35  Ch.  D.  147, 
Nicholas  Acorn,  60  L.  T.  N.S.  632 ;  e,g,,  an  advowson  vested  in 
the  benefit  of  a  parish,  and  a  vicarage  held  on  the  same  trusts :  Be 
Coleman  Street,  39  Ch.  D.  492.  As  to  the  meaning  of  •*  vested  in 
Be  St  John,  Evangelist,  59  L.  T.  N.S.  617 ;  Be  St.  Alphage,  8\ 
Edmund,  King  and  Martyr,  60  L.  T.  N.S.  622.  As  to  costs  of  i 
moneys  out  of  court,  and  service  on  parties  bound  by  the  set 
Commrs,  see  Be  St,  Albania,  Wood  Street,  66  L.  T.  N.S.  51. 


CHARITABLE  TRUSTS  ACT,  1887. 

This  Act  (50  &  51  Y.  c.  49)  makes  provision  for  the  appointmei 
ant  Commrs  (sects.  2,  3),  and  as  to  the  appointment  and  po^ 
official  trustees  of  charity  funds  and  the  official  trustee  of  ch 
Tsects.  4,  5).  The  keeping  of  the  banking  and  other  accounts  of 
trustees,  and  conduct  of  their  business,  are  now  governed  b 
regulations  made  under  this  Act. 
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CHARITABLE  TRUSTS  (RECOVERY)  ACT,  1891. 

By  this  Act  (54  V.  c.  17,  s.  3)  the  Charity  Commrs  are  empo^ 
the  sanction  of  the  A.  G.,  to  institute  any  action,  petition,  or  oth 
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ity  for  the  recovery  of  any  property  the  gross 
lot,  in  the  opinion  of  the  board,  exceed  £20  a  year. 
T  the  mode  of  procedure  by  the  board,  and  the 
3ct.  6).  Printed  reports  of  the  Charity  Commrs 
91,  and  other  Acts  for  in<^iiirmg  into  charities, 
i  facie  evidence  on  notice  given ;  and  where  any 
kyment  has  been  made  in  respect  of  any  land  to 
rity  or  charitable  purpose  for  twelve  consecutive 
I  primd  facie  evidence  of  the  liability  of  the  land 
payment,  and  no  proof  of  the  origin  of  such 
[sect.  5). 

iinder  the  Act  may  be  commenced  by  originating 
Lg  14th  June,  1892,  r.  2^;  the  board  are  to  be 
rties  interested  in  the  cnarity,  and  the  charity 
charity  lands,  or  official  trustees  of  charitable 
arties  unless  the  Court  (t.  c.  Chancery  Division, 
rders  (r.  3 ;  and  as  to  notice  to  be  given  under 
r  production  or  discovery  against  the  board  are 
ary  (r.  5). 

QT7IBIES  (expenses)  ACT,  1892. 

15)  councils  of  counties  or  county  boroughs  are 
he  expenses  of  charities  appropriated  in  whole  or 
Lr  county  or  county  borough. 


>  ASIDE  Leases — ^Account  of  OHARiTt 
Property. 

\red  Improper — Inquiries  as  to  Property-^ 
0  set  aside  Leases  and  recover  past  Rents-^^ 
-Master's  Income. 

)  hitherto  practised  of  letting  and  granting 
y  &c.,  at  inadequate  rents  and  for  fines  is 
e  discontinued;  Let  an  inquiry  be  made  (in 
estate  in  the  charity  is  vested,  and)  of  what 
Bts,  and  what  is  its  present  rental  and  real 
m,  and  under  what  lease  or  leases,  the  same 
Eind  what  proceedings  ought  to  be  taken  for 
OT  any  and  which  of  them,  or  for  recovering 
of  the  properties  therein  contained,  or  with 
L  thereon,  and  what  is  the  present  state  and 
tc,  and  what  has  been  the  income  received 
the  Deft  since  he  was  appointed  master  of 

is  the  probable  amount  which  would  have 
n  leases  of  the  said  lands  in  the  next  two 
ttg  hitherto  practised  had  been  continued. — 

scheme. — ^Adjourn,  &c. — A,  G,  v.  Daniel^ 
1267. 

ndleri^  Co.,  L.  E.  6  H.  L.  1. 
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2.  Inquiries  as  to  Church  Property  and  Leasee — Churc 

to  be  serred, 

**  Let  the  following  &c. : — ^1.  An  inquiry  of  wliat  messn 
and  tenements  the  Gr,  church  property  in  the  pleadingi 
consists,  and  to  w!»at  trusts  each  and  every  part  thereof 
2.  An  inquiry  whether  any  and  what  part  thereof  is  let,  a 
and  under  what  leases,  and  what  is  the  annual  value  of  1 
comprised  in  ea^h  lease ;  3.  An  inquiry  whether  any  anc 
ceedings  should  be  taken  for  setting  aside  any  and  which  i 
of  the  said  charity  estates  and  property;*'  liberty  to  propos 
And  the  churchwardens  of  the  parish  to  he  served ,  and  to  1 
to  appear.— w^.  O,  v.  Saikeld,  M.  R,  I  March,  1853,  A.  59 
Form  6.  p.  1085. 

For  order  for  compensation  for  improvement  on  setting  aside 
or  Uaseti,  see  A.  G,  v,  A>rr,  3  Beav.  427»  n. ;  2  Boav.  426» 

For  ordor  as  to  the  inter^^rt  of  a  charity  in  an  estate  |*artly  pn 
the  charitj'  ftrnde,  see  A^  (I,  v.  tW/*.  Ntucadlf,  5  Beav.  31 S. 

For  inquiry  under  the  52  G.  3,  c.  101,  whether  a  sale  was  ii 
of  the  charity,  and  ii  not,  as  to  repairs,  see  He  Parker,  12  Sim,  Z 


3.  Order  to  take  Proceedings  to  ^et  mide  Improper  Leasee 

Estates. 

Let  the  Petr,  the  Pit,  he  at  liberty  to  take  such  proeeei 
may  be  ad^nsed,  either  at  law  or  in  equity^  against  th< 
leaseeB  and  tenants  of  the  charity  property,  for  setting  aaidc 
leases  thereof,  or  obtaining  immediate  posseesion.-^^.  O 
M.  B-,  8  July,  1854,  A.  1269, 


> 


4.  Judgment  setting  amde  Leme, 

Dkculre  that  the  lease,  dated  &c.,  of  the  charity  lands  u 
ings  mentioned,  called  the  H.,  for  the  term  of  99  years, 
pursuance  of  the  agreement  dated  t^c,  is  void,  and  order  a 
the  same  accordingly ;  And  Let  the  Deft  a  deliver  np  the  i 
the  relators,  M.  and  A.,  churchwardens  of  the  said  parish  ( 
be  cancelled  ;  And  Let  the  said  Defts,  B,  and  H,,  deliver  uj 
of  the  said  charity  lands,  with  the  appurtenances,  and  aJ 
premises  comprised  in  the  said  lease,  to  the  said  2dL  and 
churchwardens  as  aforesaid  j  And  Let  an  account  be  taken 
of  the  said  lands  and  premises  accrued  due  since  d'c,  and  ' 
been  received  by  the  said  Defts,  or  by  any  other  person  or 
their  or  eitlier  of  their  order,  or  for  their  or  cither  of  their 
case  it  shall  appear,  upon  taking  the  said  account,  that  tha 
or  any  or  either  of  them,  have  been  in  the  occupation  of  * 
the  said  lands  and  premises  since  &c,,  or  if  it  cannot  he  i 
what  rente  have  been  received  in  respect  of  such  lauds,  th« 
are  to  be  charged,  in  taking  the  aforesaid  aocount,  according 
tion  to  be  set  thereon,  having  regard  to  what  la  a  reaaoni 
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luring  sucli  time  ;  And  Let  the  said  Defts 
rder  for  payment,  and  inqoiiy  as  to  and 
ants,  books,  accounts,  evidences,  or  writings 
9,"  and  as  to  costs. — A.  G.  v.  Sir  G.  H,  F. 
^d  Hotham,  M.  E.,  12  June,  1823,  A.  1913 ; 
^otham,  T.  &£.  220,  221. 

Touse  which  the  Minister  had  the  Right  to 
m  Leased  without  his  Sanction. 
g^ard  to  the  declaration  of  trust  contained  in 
1  the  pleadings  mentioned,  the  agreement 
le  pleadings  mentioned,  to  the  Deft  I.,  was 
it  to  be  set  aside  and  be  delivered  up  to  be 
Ijudge  the  same  accordingly ;  And  Let  the 
deliver  up  possession  of  the  house  in  the 

I  Pits  &c.,  as  trustees  of  the  said  indenture. 
-WardY,  Hipwell,  V.-C.  8.,  12  March,  1862, 
;  8  Jur.  N.S.  666. 

ter,  who  had  been  duly  dismissed,  from  ofBciat- 
%  V.-O.  S.,  28  May,  1869,  A.  1400,  8up.  Vol.  I. 
9. 

^e — Increased  Income  apportioned  amongst 

the  Charities. 

£250  per  annum  was  given,  as  to  £243: 14«.  8(2., 
its,  and  as  to  the  remainder  (£6 :  o«.  Ad.)  testa- 
te from  time  to  time  bestowed  m  such  charitable 

II  think  fit."] 

ids  and  funds  now  in  the  possession  of  the 
>ervisors  of  P.'s  will,  except  &c.,  are  subject 
1,  and  that  the  schoolhouse  and  other  houses 
ti  the  income  arising  from  such  part  thereof 
»r  the  purposes  of  the  school,  and  the  lodg- 
er, are  applicable  exclusively  to  the  purposes 
what  the  property,  other  than  the  property 
in  whom  the  same  is  now  vested. — Declare 
Buch  property,  after  setting  apart  a  proper 
es,  ought  to  be  divided  amongst  the  several 
aid  will ;  and  that,  in  the  distribution  of  the 
cts,  the  master  and  fellows  are  entitled  to 
bjects  as  they  think  fit,  such  share  of  the  said 
9  whole  thereof  the  same  proportion  as  the 
0  the  sum  of  £250." — Eeference  to  approve 
9.  p.  1083.—^.  G.  V.  Caius  Coll,  M.  E.,  31 
en,  150,  170. 

;ity  CO.  trustees  of  devised  lands  for  a  school, 
3  A,  G,  V.  Skinners'  Co,,  L.  C,  22  Nov.  1821,  A. 
Jo;  and  for  the  order  on  further  consideration 
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declaring  the  Co.  entiUed  beneficially  to  the  surplus  rents  < 
after  mwng  certain  payments  to  almsmen,  oc.,  and  f< 
3  April.  1827,  A.  1241  ;  2  Buss.  447. 

For  declaration  that  the  whole  estate  was  given  for  chi 
including  increased  rents,  that  a  certain  piece  of  land  wai 
charity  lands,  and  that  the  boundary  thereof  ought  to  be 
the  rents  apportioned,  see  A,  O,  v.  WaxchandlerB^  Co.,  L.  B 


KOTBS. 
8ETTIKO  ASIDE  LRA8E8  OF  GHABITT  ESTATE 

The  right  of  the  A.  G.  to  question  an  improyident  lease 
twenty  years  by  3  &  4  W.  4,  c.  27  (now  twelve  years ;  fieal 
tion  Act,  1874  (37  &  38  V.  c.  57,  s.  1)) ;  Magd.  ColL  Ox.  v. 
189;  26  L.  J.  Ch.  620 ;  3  Jur.  N.S.  675;  A.  G,  v.  Davti 
reversing  S,  C,  19  Beav.  521 ;  A.  O.  v.  Paune,  27Beav.  16i 
KttotU,  4  App.  Cas.  324  ;  but  if  a  tenancy  has  been  create 
rent,  the  statute  docs  not  run  imtil  the  last  payment :  i 
Sargent,  13  Ch.  D.  330 ;  and  the  poor  of  a  parish  are  a  '*  < 
within  the  meaning  of  the  Act :  Tudor,  295 ;  and  see  ^.  < 
&  W.  321. 

The  burden  of  proving  a  charity  lease  fair  lies  on  the  h 
bandry  lease  of  charity  lands  for  ninety-nine  years  at  a  i 
stand :  A.  O.  v.  flail,  16  Beav.  388. 

On  setting  aside  a  lease  by  tinistees  of  a  charity,  the  Cou 
cancelled  in  toto,  and  will  not  reserve  to  the  lessee  the  be] 
nants:  A.  0,y.  Morgan,  2  Buss.  306. 

Allowances  will  be  made  for  lasting  improvements :  A 
Beav.  63 ;  but  improvements  cannot  be  allowed  for  withe 
back  rents :  A,  G.y.  Magdalen  Coll.,  18  Beav.  223,  255 ;  v 
521. 

And  the  accoimt  being  carried  back  to  the  accruer  of 
provements  were  allowed  for  from  that  time,  and  no  costs 
A.  a.  V.  Wax<:hGndlers'  Co.,  L.  B.  6  H.  L.  1. 

In  A.  G.  V.  Pretyman,  8  Beav.  316,  leave  was  given  to 
party,  to  attend  the  inquiry  whether  proceedings  should  be 
aside  the  lease. 

In  Jones  v.  Powell,  4  Beav.  96,  trustees  of  an  underlease  o\ 
were  authorized  to  apply  to  Parliament  for  compensation 
Improvement  Act. 

As  to  building  leases  of  charity  property,  see  A.  G.  v 
288 ;  Re  Cross,  27  Beav.  592 ;  and  as  to  leases  of  charity 
Kerr,  2  Beav.  420;  3  Beav.  427,  n. ;  et  sup.  p.  1118;  v.  S. 
453;  V.  Pargeter,  v.  Foord,  6  Beav.  150,  288;  v.  Glyn,  12  Sin 
12  Beav.  57;  v.  Wyggesion  Hosp.,  Ih.  113. 

A  scheme  settled  in  1856  was  amended  by  striking  ou 
granting  building  leases  with  the  consent  of  the  Commn 
years  absolute  or  for  twenty- one  years,  with  a  covenant  for  j 
on  payment  of  fine,  leaving  the  granting  of  leases  to  be 
Charitable  Trusts  Act,  1853,  s.  21 :  Be  Henry  Smith's  Char., 

Trustees  of  a  charity  were  allowed  to  grant  leases  accoi 
form  appended  to  the  order  without  reference  to  Chambers 
Church,  Oxford,  3  Giff.  514, 

A  corporation  may  sue  to  set  aside  transactions  fraud 
though  effected  in  its  name  \sj  members  of  the  govemin 
right  is  not  affected  bv  the  A.  G.  also  having  power  to  call  tl 
A.  G.  V.  WiU^,  C.  &  Ph.  1. 

As  to  the  liability  of  a  municipal  corporation  to  compeni 
estate  alienated,  and  to  account  for  the  rents,  see  ^.  G.  v 
My.  &  K.  35;  v.  Corp.  of  Leicester.  9  Beav.  546,  a  case  of 
corporation;  and  as  to  costs,  S.  C,  and  their  duty  to  eiv 
tion,  A.  G.  V.  East  Retford,  sup.;  but  the  form  of  the 
approved  m  A.  G.\.  Corp,  of  Newark,  1  Ha.  398. 

An  account  of  rents  which  have  been  misapplied  withou 
intention  will  not  be  carried  back :  8.  CO.,  A.  G.  v.  NewH 
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ing  aside  Led 

67 ;  V.  WarchandlcTs"  Co.,  L.  R.  G  H,  L,  H.  23  : 
ch  law,  Ifl  Adv.  v.  Dnj&daie,  L.  fi,  2  8c.  3fj8. 
the  option  of  occupying  a  house,  a  lease  of  it 
aside  with  costs;  Ward  y*  IltpufeUt  3  QiS.  647 ; 
m  5. 

r  fature  renewals  on  beneficial  terms,  aooordlng 
jard  was  had  to  any  expenditure  by  le8.«ee«  ou 
.  Jokn'i  Ho^pitaJi,  Bath,  1  Ch.  9:i ;  H*W,  R*  237; 
,  G,  V.  Wyggf4Um  Hmp.,  12  Bouv.  113. 
rfcee  of  a  private  chapel  to  the  Churt-h  Building 
reach  of  trust  after  conaecration  and  nsdgnment 
hester,  3  Eq.  43fi ;  hut  a  power  in  a  itiiij«»rity  of 
3hool  to  a  school  board  was  no  objection  to  the 
tnrs  of  their  power  to  appoint  new  truateen :  Me 
J41. 

e's  kindred  for  over  at  two-thirds  of  true  value 
f,  and  the  charity  took  discharged  of  it:  A.  O, 

9  Jut.  N.S.  1307;  3  New  Rep.  236;  and  see 
,  495. 

inot  be  made  in  reversion  after  more  than  three 
or  lives,  nor  for  more  than  twenty-one  yeara, 
rliament,  or  of  the  Cuurt,  or  the  sanction  of  the 
e.  29 ;  and  covenants  to  renew,  so  as  to  exceed 
md  see  13  Eliz.  c.  10;   14  Eliz.  c.  U ;   18  Eliz. 

laos  under  a  scheme  or  speoial  power  (sect.  39), 
Lo  before  the  Act:  ^fiorf  v.  (Vmch,  1  Ch.  D.  447. 
tweaty-one  yeoi-s,  made  without  the  retiuired 
'  anv  purpose,  but  is  absolutely  void:  Bp»  of 
B,  277. 

officers  to  enable  them  to  perform  their  statutory 
rorkhouse  is  a  lea^e  for  a  charititble  usy.  and 
aires  defect  of  enrolment  in  suuh  a  case :  Webster 

pointed  by  statute  is  a  hospital  within  13  ElLz. 
ase  for  more  than  twenty-one  years,  and  such 
t  merelv  voidable:  Magdnhu  lioipUal  y*  KnvtU^ 

Div.  709, 
the  Agricultural  Holdioga  (England)  Act.  1883, 

charginfc  the  land  are  not  to  be  exorciwed  by 
■  charitable  purposes  except  with  the  previous 
larity  Commrs:  46  &  47  Y.  c,  61,  s.  40. 

^ECnON  OF  OBJEOTB  OF  CHAEITY. 

.  hitiui  fide^  but  on  an  erroneous  construction  of 
moved:  Re  8ton>,  2  1>.  F*  &  J.  529;  but  votes 
iinquaUBed  candidate  were  held  to  have  been 
ing  candidate  was  hcLi  duly  elected :  Etheriiujton 
rem  on  the  mniii  point,  1  Ch.  Div.  HiO,  v.  in/*), 
.otice  of  the  disqualification  was  given  to  the 
,  L.  R.  3  Q.  B.  629. 

ed  a  competitive  examination,  and  preference, 
reemen,  an  election  of  tho  son  of  a  freeman  in 
o  had  passtHl  a  better  examinatioa  was  sot  aside : 
34.  **A  parishioner"  moans  merely  a  peraou 
)  the  parish  :  Etfieriftgion  v.  Wilson,  1  Ch.  Div. 
mp$m,  3  Ch,  D.  233;  Lewin,  88,  593;  Tudor, 


— ^EEMOVIKG  TRUSTEES  OF  CJHABITrEa. 

:o  which  cei-tain  tmats  are  (by  statute)  to  arise 
i>unciL  not  yet  elected,  may  be  restraint^d  from 
trusts,  though  in  /uturo,  and  fi'om  impeiilling 
U,  2  My*  d  Cr.  613, 
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Am  to  redreae  against  tnutees  of  charitios  for  breaches  of  trufil 
Ch.  XXX.  p.  1059, 

Now  tmateee  uf  a  dissentmg  chapel ,  appointed  at  the  inntano 
wer^  Temored,  eiDd  an  action  of  ejectuient  restrained :  Xewm^rm 
30  Boav.  4fil  ;  111  W.  R.  26,  ft  sup.  Vol.  I.  pp.  512,  61S. 

Trustees  of  a  eliflpel  wiU  be  reraovied  if  thfsy  hold  opiuions  oor< 
which,  under  the  tnist*,  oiight  to  be  taug'ht  in  the  c-hapel :  A.  G 
T.  Shor€,  7  Him.  3i>9,  316  ;  and  see  j4,  Cr,  t,  Anderson^  57  L.  J.  C 

A  trustee  who,  contrary  to  the  scheme,  was  leeaee  of  part  of  t 
ordered  to  give  up  his  lea«e  or  resign  the  trusteeship  :  Foprd 
Beav,  193. 

ObjeetiouB  to  a  nerson  which  would  prevent  the  Court  from  ap^ 
a  trustee  may  not  bo  sufficient  ground  for  removing  him :  A,  O, 
10  IIq,  613.  * 

Trust w»  wh«>  had  acte«i  bond  fide  wore  not  removed,  though  tl 
m^itted  great  errors,  and  misapplied  the  funds:  A,  O,  y.  iUxiiu  C 
lAO ;  and  as  to  not  ioterfering  with  the  will  of  the  founder  & 
8.  C. 

Although  under  the  Municipal  Corporations  Act  {v.  inf.  p.  11' 
could  control  the  soremors  of  a  corjiorate  charity  assudh,  it  hat 
power  to  do  fy>,  but  could  always  do  ec*  **  so  far  as  they  are  to  1 
tmeteos  of  the  roTcnuo  " :  -4,  G,  v.  Om's*  of  Fomtdhntf  Hotp.^ 
ETp.  Kirkb^  liavntmmrth  H(*$p.^  15  Yea,  314  ;  Ma  if  or  of  ColcheMet 
Y.  &  B.  246  ;  or  when  making  a  fraudulent  use  i>f  their  powers 
governors :  8,  C  ;  and  might  divest  them  of  thoir  trutst  for  ai 
A,  IL  r,  E.  Clurendini,  17  Yes.  41»1,  499. 


TAKHfO  ACCOUNTS  AGAINST  CHABITT  TEU8TEBS. 

As  to  the  A,  G/a  power  to  mnction  a  compromise,  see  A,  0.  ^ 
25  Beav.  110;  imd  as  to  curr^'ing  back  accounts  against  the 
charity  who  have  misapplied  the  funds,  or  the  recipients  of  th 
arrangeToents  with  the  A,  G»,  see  A,  O.  v.  dtrp^of  Ntrwbury^Z\ 
V.  BrHtin^jham,  3  Beav.  91 ;  v.  Vrttymnn^  4  lieav.  462 ;  v.  Drapers 
67;  C  B<iv.  382;  10  Beav.  5^}H  ;  and  oh  to  costs  and  useless  i 
S.  CC\,  4  Beav.  71 ;  .4.  G.  v.  Ckri^'g  Bosp.,  lb.  73;  v.  Shmrman, 
and  as  to  the  periods  for  directing  account  of  back  rents,  t.  Da 
o2L 

Tho  Cuurt  will  not  make  tnistecis  who  have  acted  fairly  and  1 
erroneouslv,  account  for  rents  received  before  information  filed  ( 
A.  G.  V,  Ji'ajcchamiltrs  Co,,  L.  E.  6  II.  L.  1,  14,  23;  Y,  Cairn  C 
loO,  166;  V,  Draptra  Co.,  4  Beav,  67  H  tup. 

And  aa  to  chaiging  with  annual  rests,  see  J.  O.  v.  SoUy,  2  £ 
casef!  there. 

Chant V  trustees  may  pass  their  accounts  in  a  suit  against  the 
information  by  liim;   Christ's  Hmp.  v.  A.  (?.,  5  Ha.  257. 

The  members  of  a  committee  formed  to  receive  voluntary  subi 
charitable  purpo!*eti  are  ncvt  trustees  but  agents,  and  an  action  fc 
by  soiae  of  them  against  the  others  cannot  be  maintained ;  * 
ihhknu  28  Ch.  1).  426. 

As  to  the  power  of  the  Charity  Commra  to  require  accounts  i 
under  the  Charitable  Trusts  Acts  (1853,  i,  10;  1855,  a,  6),  see  ' 
471,  537. 

APPLIOATIOX  OF  FUNDS.  I 

Subacription  out  of  funds  of  a  charity  (for  supix)rt  of  a  g 
poorer  brethjen)  towards  building  a  charity  school,  in  return 
ndinissioji  of  boys,  was  no  inieai>plicution :  Andtrami  t.  WriffhU- 
12  L.  T.  X.S.  805,  H.  L. 

Pr(ij)erty  held  for  repair  of  a  chapel,  and  surplus  for  the  poor, 
npph'ed  in  rebuilding,  though  the  chapel  wati  dilapidated,  imd  th* 
gieatiy  increaaod :  He  Bmdh,  14  W.  It.  761. 

Sale  of  consols  belonging  to  a  charity  for  pui'poso  of  reinv' 
ordered ;  Me  Ckrff^  Orphan  Corp.,  18  Eq.  280. 
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restins:  prficcods  of  charity  lands  and  pajinent  of 
beings  thfi'y  being  no  troasuier  i  Rt  Coiiriu^ona 

b)  of  freeholds  was  inTested  in  leaaeholdja  at  the 
IthvMh  Ckaiwl,  19  Ecj,  180, 
w  invent  th**   funds  in  real  seciiritiee,  legal  or 
88,  1,3;  but  if  the  equitj'  of  redomption  is  fore- 
he  Umd  b  to  be  held  upon  tnwt  for  inmie<liato 

mils  for  charitable   porposea  were  h^ld   to   be 
of  the  Trust  Investment  Act,  1889  (52  &  53  V. 
lufirmnrif;   J/wj  Sam*  y.  A.  G.,  43  Oh,  D,  420* 
ct,  r.  mp.  pp.  10O2,  KJOX 

charibes  had  been  mixed  together,  hut  part 
onging  to  one  of  them  had  been  invest e<l  in  land 
n  value*  the  profit  wjis  to  be  attrihutod  to  the 
d  aoc^irdingly :  /Vot?,  of  Edinburgh  v.  Ld.  Adv,, 

ication  of  the  funds  of  municipal  coiporations 
\  (now repealed),  see  J.  G.  r,  Muf/or  of  Liv^iKtol, 
for  of  Wiifan,  5  D.  M.  &  G.  52 ;  Beg.  v.  Mayor  of 
litrj.  V,  Vorp,  o/LiverjMJol,  21  W.  U.  C74  ;  tudor, 


BENTS,  BTO.  BELONG  TO  THE  CHARITY* 

kinds:  1.  Whore  a  testator  deviisos  land  to  a 
I,  and  affixes  to  the  device  a  condition  that  the 
myments  to  some  object  of  the  testator's  bounty 
eretiouB  belong  to  the  devieee,  and  he  is  bound 
WTiere  the  land  is  devised  on  triUit  to  apply  the 
%  under  wHch  two  questions  may  arise  :  (a)  are 
*)  if  not,  does  the  suridus  belong  to  the  devisee 
loned  in  the  devise  ;  A,  O,  y.  lVit:i:€hnndier$*  Co^^ 

©  of  the  intentioa  of  the  donor:  lb.  p.  9  ;  A,  0, 
18 ;  MayffT  of  South  Molton  v.  .-1,  ii.,  o  H.  L.  C\ 
eviowed  there  by  Lord  St.  LeonariL*. 
jt  class*  the  ohjectM  uf  bounty  can  never  claim 
orged:  A,  O.  v.  Windsor,  8  H-  L,  C.  :m9 ;  nnd  it 
I  that  the  devisees  have  dealt  impr<jperly  with 
pie  for  satiafying  the  charitable  purposes ;  Mayor 
U.  L.  C\  27. 

'nt  the  estate  **  are  given  in  certain  proportions 
ot  the  present  rents,  and  if  no  one  is  entitled  to 
LOther  Deyond  that  which  is  specifically  ^ven, 
le  estate  itself  in  thoae  ^aro portions ;  and  if  the 
t  will  have  his  proportion  increased  accordingly  " : 
Ltjrd  St,  Leonards, 

lut  by  a  donor  of  the  exact  amount  of  rent,  and 
o  whtde  rent  in  those  imrticuUir  proportions,  is  a 
nts  to  chal^t\^  see  A,  (r,  v,  lirutol,  2  J.  &  W, 
.  V.  ^.  (/.,  5  H.  L,  a  37 ;  A.  G.  v.  Drapera'  Co., 

G  Ch.  ol'i,  the  increase  went  to  the  charity.  In 
ot  follow  back  rents  received  bonil  Jidt  before  the 
UG  of  the  writ):  A.Q.r.  IVascchundhrs*  Co.^  L.  E, 

ford,  29  Beav,  163,  testator  gave  land,  then  rented 
College  for  providing  £108  a  year  in  exliibitions, 
o  the  schoolmaster  and  scholars  at  B.,  and  tbe 
worth  £3  12«.  a  year,  luid  £1  5*.  for  a  school  and 
ts  were  apportioned  between  the  college  and  the 
£138  and  £1  Vn**  rospoctiyely,  to  £142  17«* :  arid 
mi  0,  »np,  p.  1119, 
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If  an  income  equal  to  the  whole  of  the  rents  at  that  time  is 
chanty  it  takes  the  increase :  A.O,y,  Corp,  Beverley,  6  H.  L.  C. 
M.  &  &.  256,  265.  269 ;  15  Beav.  540;  J .  (?.  v.  Dean,  4tt.  of  Windsor, 
369;  6  Jur.  N.S.  833 ;  24  Beav.  679,  691,  715;  in  such  cases  the 
apportion  the  accretions  between  the  difTerent  objects  pro  rata,  but 
has  discretion,  and  may  increase  one  and  not  another :  A.  O.y.  M 
£q*  424 ;  a  surplus  undisposed  of  points  to  an  intent  to  benefit  the  c 
more  if  liable  to  loss,  or  to  a  charee  before  his  interest  begins ;  t 
acts  at  the  time  are  important  on  uie  construction  of  the  gift,  but  t 
only  as  showing  his  intent  in  accepting,  and  the  donee  being  a  d 
a  trading  corporation,  yaries  the  case:  A,  0,y,  Trinity  Coll,,  24  '. 
392,  398,  400. 

In  M,  of  South  MoItonT,  A,  O,,  5  H.  L.  C.  1 ;  18  Jur.  435;  14  ] 
the  corporation  took  the  increased  rents :  and  see  Re  A$hton,  27  Bei 

The  surplus  income  of  a  charity  for  almswomen  was  applied  fo 
for  if  given  to  them  they  would  have  ceased  to  be  almswomen ;  an 
nues  of  property,  given  not  for  individual  benefit  but  for  perfo: 
duties,  '*  increase  so  as  to  exceed  a  reasonable  compensation  for  t 
the  surplus  must  be  applied  to  other  charitable  purposes":  A,  G. 
wood  Sch,,  1  My.  &  K.  376,  394 ;  as  to  the  cy-pres  doctrine,  v,  sup. 

For  principles  and  instances  as  to  the  application  by  the  Court  < 
rents,  8eeA,0,y,  Smythies,  2  Buss.  &  M.  717 ;  v.  Oascoigne,  2  My.  ( 
v.  Wilstm,  2  Keen,  680;  v.  Cordwainers'  Co,,  3  My.  &  K.  362,  534 
mongers'  Co,,  5  My.  &  C.  11;  v.  Coopers'  Co.,  3  Beav.  29;  v. 
Venturers'  Co,,  5  Beav.  338;  v.  Drapers'  Co,;  v.  Grocers'  Co,,  6  ] 
526;  Lewin,  169. 


Section  IV. — Q-ipts  to  Charities  by  Deed  or  Wii 

1.  Charitable  Legacies  declared  void  pro  tanto. 

Declare  that  the  said  testator's  said  will  ought  &c.  [e 
XLIV.,  *' Administration"],  except  as  to  so  much  of  th 
legacies  thereby  bequeathed  as  is  directed  to  be  paid  out  of  t] 
to  arise  by  sale  of  the  testator's  real  and  leasehold  estates,  oi 
out  of  any  mortgages  or  chattels  real  belonging  to  the  testato] 
to  so  much  of  the  said  charity  leg^es  as  is  directed  to  be  pa 
the  money  to  arise  by  sale  of  the  said  freehold  and  leasehoL 
Declare,  that  the  same  is  void,  as  being  contrary  to  the  Mort 
Charitable  Uses  Act,  1888.— See  Hayter  v.  Goodey  V.-C,  1 
1822,  A.  1353. 

Where  the  testator  died  before  the  Mortmain  and  Charitable 
1888  (13  Aug.  1888],  the  reference  will  be  to  the  statute  passed  in 
year  of  the  reign  of  his  late  Majesty  King  George  11.  c.  36,  intiti 
Act  to  restrain  the  diBT)osition  of  lands,  whereby  tiie  same  become 
able.'; 

Neither  this  nor  the  next  form  are  applicable  when  the  testato: 
since  the  Mortmain  and  Charitable  Uses  Act,  1891  (5  Aug.  1891). 
effect  of  that  Act,  v.  inf,  pp.  1137,  1145. 


2.  The  Like— Short  Form. 

This  Court  doth  Declare  that  the  will  of  the  testator  A.  ou( 
performed  and  carried  into  execution,  except  as  to  any  gi 
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will  of  the  testator  contained  of  any  real 
hicli  has  arisen  from  or  is  connected  with 
ige  the  same  accordingly. — Re  Balls,  B.  y. 
76,  A.  188. 

i^  to  a  charity  partly  good,  see  Carter  v.  Qreeii, 
[.  B.,  19  May,  1774,  A.  654. 

/  directed  to  be  sold — Mortmain  and  Charit' 
Uses  Act,  1891,  s.  5. 

)  devised  by  the  testator  to  or  for  the  benefit 
[nquiries  as  to  incumbrances.  Account  of 
B  consenting  to  sale.  Inquiry  as  to  priority 
uiry  whether  any  and  what  portion  of  such 
'  actual  occupation  for  the  purposes  of  the 
vestment. — And  Let  the  said  real  estate  be 
of  the  Judge  before  the  —  day  of  —  [one 
le  testator,  or  such  extended  period  as  the 
e  from  the  incumbrances  (if  any)  of  such  of 
Jl  consent  to  the  sale,  and  subject  to  the 
them  as  shall  not  consent. — ^And  Let  the 
of  the  said  real  estate  be  paid  into  Court  to 
''  Proceeds  of  sale  of  real  estate  devised  to 
I.  1185. — ^Liberty  to  apply  as  regards  the 
to  be  required  for  occupation  as  aforesaid. — 
n  further  consideration. 

baritahle  Uses  Act,  1891,  see  inf,  p.  1137. 
here  a  testator  has  died  since  the  5th  August, 
hich  a  charity  will  become  entitled  to  **  hmd." 
,"  see  in/,  p.  1137.) 

Trusts  for  Chanty  declared  Void — Oift  for 
ny  New  Church  to  be  erected  partly  Void — 

the  Chief  Clerk's  certificate,  dated  &c.,  that 
&c.,  mentioned  in  the  said  certificate  and 
'as  communicated  to  J.  W.  and  B.  by  the 
gift  in  the  testator's  first  codicil  of  all  the 
ffects  to  A.,  B.,  M.,  and  W.,  was  a  bequest 
s  for  charities,  and  that  the  testator  did  not 
ils  declare  what  such  trusts  should  be,  and 
Lty  declared  by  the  said  memorandum  are 
,  having  regard  to  the  statute  passed  &c. 
be  established,  and  that  in  the  events  which 
ling  to  the  true  construction  of  the  said  will 
mdum,  the  testator  died  intestate  as  to  his 
his  residuary  personal  estate  now  belongs  to 
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the  persona  named  in  the  said  certificate  as  being  liig  next  of  i 
time  of  hi«  death,  or  their  respective  legal  pers.  represv 
Declare  that  the  gift  contained  iu  the  te<9tator^s  will  of  the  pr 
arise  from  the  sale  of  the  testator's  leasehold  premises  at  £ 
purchase  of  six  good  church  bells,  and  of  the  surplus  tov\ 
building  of  a  n»?\7  belfry  tir  tower  of  anj  new  church  whic 
thereafter  be  erected  at  S,,  and  tliu  gift  of  any  such  surplus  o 
as  a  contribution  of  his  executors  towards  the  building  of  i 
churt^h  aa  aforesaid,  but  not  exceeding  £2»000»  is  a  gift  whic 
to  the  extent  of  £500,  ia  void  as  being  within  the  intent  and^ 
of  the  statute  &c.  [Form  1,  p.  1 124]  ;  But  Declare  that  such* 
good  to  the  extent  of  £500,  and  that  such  sum  is,  on  the  deal 
in  the  said  will  named,  to  be  made  giDod  out  of  the  proeeedj 
sale  (but  not  out  of  tlio  testator'^  general  rofiiduary  personal  es 
to  be  applicable  for  the  erect  if  in  of  a  church  of  tlic  Church  of 
as  by  law  established. —  At  her  ton  v,  Merriman,  M.  It.,  9  Mar 
A.  657 ;  and  see  lie  Hendry^  U'ation  v,  Biukeney,  35  W.  B,  7 
A,  1333. 

Sw  43  G.  3,  c.  108,  and  cases  cited  inf.  p,  1136.  Thia  form  is  n 
ftblo  where  the  testator  has  died  since  5th  Aug^ist,  1891. 

5.  Scqneaf  for  Buikliug  when  Land  should  he  givtm — Sch* 

set  tied  for  Applieation  ty-pr^a  nieaHirhile. 

And  it  appearing  by  the  Chief  Clcrk*8  said  certificate  thai 
has  been  given  or  is  available  for  the  purpose  of  the  residua 
able  gift  contained  in  the  will  of  the  testatrix  8,  C,  This  O 
oi*der  that  a  scheme  for  the  application  cy-pres,  until  such  ] 
become  available^  of  the  funds  comprised  in  the  said  residua] 
able  gift  be  settled  by  the  Judge. — Adjourn  &c. — Liberty  to 
Chamberlayne  v,  Brockett^  24  March^  1876,  A.  816  j  S,  C,  8  C 

6.  Eaiahlkhing  Charity — Apportioning  Pure  atid  Mixed  F 

— Scheme — Fnrther    Order — Supplemrntal    Suit — Trti 
establiiihed.  \ 

(Testator  gave  residue  of  personalty,   consisting  partly 
gages,  to  charity.     After  decree,  one  of  the  next  of  kin  aseij 
iuteresfc  in  them  to  the  charity;  on  this  the  supplemental  billn 

**  In  the  original  cause^  Declare  that  the  debts,  funeral  expei 
legacies  of  C,  the  testator  &c.,  and  the  costs  of  that  cause,  ouj 
pftid  out  of  the  testator's  general  personal  estate,  and  out  of  tl 
secured  by  mortgage,  or  on  other  real  securities,  pro  raid  (r 
except  so  far  as  such  costs  relate  to  any  proceedings  to  be  h 
the  direr  tiona  hereinafter  given  for  regulating  the  charity  in 
or  api>ointmg  new  trustees  thereof,  which  ought  to  be  whoUy: 
of  the  testator's  general  personal  estate/' — Tax  all  parties*  suj 
costs  of  that  cause  j  Deft  H,  out  of  the  balance  due  from  Mm  i 
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parties'  costs;  Defts  D.  &c.,  tlie  exors,  to  get 
d  estate. — **  An  inquiry  how  much  thereof 
L  estate  of  the  testator  not  specifically  be- 
incix^al  and  interest  secured  by  mortgage  or 
w  much  will  constitute  the  general  residue  of 
te,  exclusive  of  principal  and  interest  secured 
jecurity;  And  it  appearing  that  the  testator's 
.  expenses  have  been  paid  out  of  the  general 
leveral  proportions  thereof,  and  also  of  the 
to  be  borne  out  of  the  said  funds  respec- 

certified;  And  Let  the  Deft  T.  assign  the 
testator's  will  to  P.,  approved  of  by  &c.,  as  a 
jid  Declare  that  the  surplus  of  the  testator's 
of  such  part  thereof  as  shall  appear  to  have 
,  or  upon  other  real  security,  after  bearing 
3ts,  funeral  expenses,  and  legacies  of  the 
3reinbefore  directed  to  be  borne  thereout, 
he  several  charitable  purposes  mentioned  in 
t  such  surplus  be  retained  by  or  paid  to  the 
)r,  and  upon  the  several  charitable  trusts, 
he  testator's  will  mentioned." — Scheme  for 
>ping  up  the  number  of  trustees  to  be  settled, 
moiety  of  so  much  of  the  testator's  personal 
ave  arisen  from  money  secured  by  mortgage, 
',  after  bearing  the  proportion  of  the  debts, 
cies  of  the  testator,  and  of  the  costs  herein- 
thereout,  will  belong  to  the  Deft  D.,  as  one 
)stator;  And  Let  such  moiety  be  paid  to  him 
that  the  other  moiety  belonged  to  the  Deft 
in:  And,  on  the  supplemental  bill,  Declare 
ed  &c.,  ought  to  be  established  and  carried 
30  the  same  accordingly." — Tax  all  parties' 
liry  "whether  the  Defts,  the  trustees,  have 
ad  what  expenses  respecting  the  trust  deed, 
taxed;  And  Let  the  costs  and  any  expenses 

Defts,  the  trustees,  be  paid  out  of  such  part 
3,  according  to  the  declaration  made  in  the 
)  belonged  to  the  Deft  G. ;  And  Declare  that 
payment  of  such  costs  and  expenses  thereout 
ig  to  the  said  trust  deed,  now  be  applicable 

purposes  mentioned  in  the  testator's  wiU; 
d  to  or  retained  by  the  said  Defts,  the  trus- 

charitable  trusts  &c.  in  the  will  mentioned." 
9.  y.  Hurst  {E.  WincheUea),  M.  E.,  2  Dec. 
373 ;  2  Cox,  364. 

I  Hophinson  v.  Ellis,  10  Beav.  175,  in/,  p.  1133. 
the  Mortmain  and  Charitable  Uses  Act,  1891, 
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7.  (}rant  to  Charity  declared  Void. 

Deolaee  that  the  g^nt  to  the  charity  is  void  as  being 
the  grantor  having  died  within  twelve  months  after  the  m 
grant.— -4rn««  v.  Stcann,  L.  C,  27  June,  1766,  A.  536. 

;  defective  execution  of  power  in  favour 


For  order  supp] 
Savtr  V.  S.,  7  Ha.  390. 

Ab  to  the  effect  of  the  Mortmain  and  Charitable  Uses  Act, 
inter  vivo$,  v.  in/,  pp.  1137,  1138. 


8.  Inquiry  tcliether  Testator  executed  a  Deed  enr 

An  inquiry  whether  the  testator  in  his  lifetime,  and  w 
any  deed  or  deeds,  enrolled,  pursuant  to  the  Mortmain  a 
Usee  Act,  1888,  for  the  purpose  of  carrying  into  effei 
charitable  gifts  purporting  to  be  made  by  his  will,  ( 
thereto. — Green  v.  Britten,  L.  JJ.,  4  Aug.  1863,  A.  25 
L.  J.  Ch.  187. 

9.  Ch*der  to  enrol  Deed  after  proper*  Time — 51  ^  52  F 

Upon  the  application  of  A.  &c.,  the  surviving  trustees 
mentioned  indenture,  and  upon  hearing  &c.,  it  is  ordi 
said  indenture  of  conveyance  dated  &c.  be  enrolled  in  the 
within  six  months  from  the  date  of  this  order,  notwitl 
time  by  law  limited  for  that  purpose  has  expired. — i 
V.-C.  M.,  5  Aug.  1870,  B.  2378  ;  and  see  note,  m/.  p.  113 

10.  Oift  to  Chanty  by  Deed  declared  Void, 

"Declabe  that  the  charitable  gifts  contained  in  ti 
dated  &c.,  are  void  as  being  contrary  to  the  statute  &c.  [For 
And  Declare  that  the  Deft  K.,  the  heir-at-law  of  &c.,  is  n 
entitled  to  the  hereditaments  comprised  in  the  said  inde 
and  subject  to  the  payment  of  the  costs,  charges,  and  exj 
after  directed  to  be  taxed  and  paid. — Discharge  receiver  S 
dared  a  charge. — Direction  to  tax  and  pay  costs  out  of  fi 
deficiency,  if  any,  to  be  raised  by  sale  or  mortg^age, 
deficiency  shall,  within  one  month  from  the  filing  of 
Master's  certificate,  be  paid  by  the  Deft  K. — ^Liberty  tc 
Wickham  V.  Marq,  of  Bath,  M.  R.,  4  Nov.  1865,  B.  2592: 
17.  See  Notes,  inf  pp.  1135  seq,-,  Martin  v.  Frtem 
N.S.  538  ;   Churcher  v.  Martin,  42  Ch.  D.  312. 

This  order,  as  entered,  contained  a  direction  for  the  Pits  to  o 
deed  in  question  being  void,  no  conveyance  is  necessary :  s 
M(wiin,  42  Oh.  D.  312,  316. 


Charities  hy  Deed  or  Will. 


1129 


alty  in  Administration  Action^  distinguishing 
Pure  from  Mixed. 

es  and  next  of  kin ;  Account  of  testator's  per- 
3f  what  particulars  the  testator's  said  personal 

time  of  his  death,  distinguishing  such  parts 
from  or  are  connected  with  land  (in  England 
other  parts  of  his  said  personal  estate :  An 
values  of  such  respective  parts  of  the  testator's 
it  his  death;" — Accounts  of  debts,  funeral 
ad  anns  ;  Inquiry  what  parts  of  personal 
Lnd  Let  the  testator's  personal  estate  not  speci- 
applied  in  payment  of  his  debts  and  funeral 
irse  of  admon,  and  then  in  payment  of  the 
Bn  by  his  will,  but  subject  and  without  pre- 
)ns  whether  any  of  the  charitable  legacies 
re  valid  charitable  bequests,  and  if  so,  whether 
m  may  to  any  extent  be  void  under  the  statute 

and  to  the  apportionment  thereof." — ^Inquiries 
itions  mentioned  in  the  will  [Form  13,  infJ], — 
d  V.  Creswell,  M.  R.,  7  July,  1860,  B.  1631. 
r/»,  V.-C.  K.,  10  June,  1858,  A.  1252 ;  Robinson 
.  735;  3  D.  &  8.  501 ;  Tempest  v.  T,,  7  D.  M. 
V.  C,  V.-C.  H.,  5  Dec.  1874,  A.  2949. 

Lty  was  pure,  if  not,  as  to  the  next  of  kin ;  if  pure, 
5  V.  A,  G.y  3  Ha.  193. 

to  the  nature  and  description  of  testator's  personal 
)  Mortmain  Act,  see  Ashton  v.  L,  Langdale,  4  D.  & 
order  declaring  sums  due  on  mortgage  of  lands, 
d  railways  within  the  Act,  but  railway  debentures 
anal  shares,  shares  in  waterworks,  and  in  banking 
>gacy  to  an  infiirmary  payable  exclusively  from  pure 
aing  charges,  see  Ih,  413,  414. 
[2,  15,  and  16,  are  not  applicable  where  the  testator 
(t,  1891 :  V.  inf.  p.  1137. 

•  distinguishing  Pure  from  Mixed  Personalty. 

's  personalty — '*An  inquiry  whether  any  and 
tor's  estate  consisted  of  personal  estate  invested 
id,  or  were  connected  with  land,  and  whether 
lereof  consisted  of  personal  estate  unconnected 
rere  the  respective  values  thereof  at  the  death 
ler/  V.  Sebright,  V.-C.  E.,  19  Nov.  1847,  A.  194 ; 
J.,  4  Aug.  1863,  A.  2510;  S.  C,  42  L.  J.  Ch. 

9  personalty,  '*  distinguishing  such  parts  of  the 
Lte  as  at  the  time  of  his  death  consisted  of  lease- 
)  securities,  or  other  chattels,  real  or  otherwise, 
^ere  connected  with  land,  from  his  other  personal 
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l" — Inquiry  as  to  tbeir  raltieB  at  testator^s  death.^ — S 
Parkar,  U.  R  ,  1  Feb.  1B43,  B,  443;  9  Bea.  450. 

Acoount  of  testatorVpi  personalty — **  And,  in  taking  the  sail 
Let  that  part  of  the  personal  estate  which  consisted,  or  no\ 
of  leasehold  hercditamente,  or  of  money  secured  upon  moj 
iip<»n  the  deposit  of  title  deeda  of,  or  in  anywise  connected 
interest  in  real  efitate^  be  distinguished  from  that  part  of  the 
personal  estate  which  has  beeu  or  now  is  in  nowise  connc 
any  interest  in  real  estate ;  An  inquiry  what  waa  the  vain 
part  of  the  said  personal  estate  as  did  not  consist  of  moi 
time  of  the  testa  tor  S  death,  and  has  not  since  been  conv< 
moneys—  IFi'iimms  v.  Kershaw ^  M.  E..,  recited,  1835,  B.  166 
Order,  t'nf.^  Form  15.  i 


i(^ 


13,  Inquines  a«  to  Chm*iiics  and  ih£ir  Treasurer^^ 

Ay  inquiry  what  are  the  several  charitable  institutions  n 
intended  by  the  testator  in  the  residuary  bequestB  contain 
will  [or  in  the  bequests  contained  in  his  will  of  the  ultima 
of  his  estate]  ;  And  who  are  the  present  treasurers  of  such  < 
institutions  respectively  ;  And  in  case  there  shall  be  no  such 
then  who  are  the  trustees  or  managers,  or  other  proper  office 
respectively,  authorized  to  give  discharges  for  the  said 
bequests.— /arrrr  v.  Dat\  V.-C.  K.,  17  July,  1856,  A,  165 
Y.  Eaffies,  V.^C.  W.,  18  Jan.  1873,  A.  170. 

i 

14.  Inquiries  m  to  Charities  and  Lands  in  Mortnuii. 

An  inquiry  whether  there  were  or  was  at  the  testator's  de 
and  what  ragged  schools  or  ragged  school  established  and  in 
at  S.  <Stc.,  and  whether  any  and  which  of  them  are  or  is  still 
tion;  And  if  so,  what  are  or  is  the  nature  and  constitntio 
charities  respei: lively  ;  An  inquiry  whether  there  was  at  the 
decease  any  and  what  land  belonging  to  or  vested  in  the  c»>ll( 
will  named,  tailed  M,,  sufficient  and  available  for  the  pur 
library  being  built  thereon,  such  inquiries  to  be  without  pr< 
any  question  as  to  the  validity  or  effect  of  any  bequest  coi 
the  testator's  will  and  todicik,  or  any  of  them.^ — Burel^tf  t.  J 
¥.*C,  W.,  25  July,  18o7,  A,  1543;  S,  C,  on  further  consid* 
Jur.  N.8.  1294. 

8iriiilur  inquiries  wore  directed  m  Sinneft  v.  Herbert^  7  Ch.  232,  a 
herhuiue  v.  Brurhit,  8  Ch.  2m;  lU  Dec.  1872,  L.  C.  and  L,  JJ.,  A 
fui'tlier  coutiidurjition,  and  reserving  subsequent  further  considerat 

15.  Apportioning  Legacies  between  Realty  {kss  Sum  eharg 
Mijted  and  Pure  Permnaltf/ — Costs, 

**  Declare  that,  acconling  to  the  true  construction  of  the  i 
the  testator  &c.,  the  funeral  and  testumentarj  expenses  and  dei 
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legacies  and  sums  of  money  bj  his  said  will 
d  directed  to  be  invested  as  therein  mentioned, 
id  expenses  hereinafter  directed  to  be  taxed, 
it  of  the  testator's  personal  estate,  which  con- 
litaments,  and  of  the  moneys  secured  upon 
leposit  of  title-deeds  of  real  estates,  and  other- 
nterest  in  real  estate,  and  out  of  the  testator's 
;e  connected  with  any  interest  in  real  estate, 
reehold  estates,  and  the  money  to  arise  from  the 
ng  from  the  value  or  amount  of  the  sale  of  the 
»f  £400  charged  on  such  freehold  estates,  as  in 
wo  raid  (rateably)  according  to  the  respective 
)  s£dd  respective  portions  of  the  testator's  per- 
s£dd  freehold  estates  respectively,  after  the 
L  of  £400,  at  the  time  of  the  death  of  the  tes- 
ty the  will  of  the  testator  that  the  said  sum  of 
'  debt  of  the  testator,  Declare  that  the  same, 
reon,  was  exclusively  payable  out  of  the  tes- 
and  has  been  properly  paid  thereout ;  And 
reral  legacies  of  £500  &c.,  by  the  will  of  the 
athed  to  the  treasurers  of  the  B.  &c.,  and  the 
by  the  will  of  the  testator  directed  to  be  in- 
)f  poor  children,  under  the  direction  in  the 
le  benefit  of  the  poor  inhabitants  of  A.,  and 
dissenting  ministers,  and  for  the  support  of 
Ly,  were,  and  are,  as  to  so  much  of  the  same 

declaration  hereinbefore  contained  was  pay- 
estate  of  the  testator,  which  consisted  of  lease- 
as  above]y  and  as  to  so  much  of  the  same  as 
jreinbefore  contained  was  payable  out  of  the 
,  or  the  proceeds  thereof,  void,  as  being  con- 

1,  sup,  p.  1124];  And  Declare  that  the 
the  testator  contained  of  the  ultimate  residue 
mevolent,  charitable,  and  religious  purposes, 
said  will  in  their  discretion  should  think  most 
icial,  was,  and  is,  wholly  void ;  And  Declare 
itator's  personal  estate,  whether  connected  or 
sts  in  real  estate,  as  according  to  the  declara- 
led  was  not  well  disposed  of  by  the  testator's 
►  and  for  the  benefit  of  the  next  of  kin  of  the 
s,  as  to  one  moiety  thereof,  to  the  Pit  S.,  and 
jreof ,  to  the  Defts  T.  &c. ;  And  Declare  that 
lold  estates,  and  the  proceeds  thereof,  as  was 
le  said  will,  lapsed  to  the  Deft  P.  as  the  heir- 
ad  Declare  that  the  costs  of  these  actions,  and 
penses  properly  incurred  by  the  Defts  K.  and 
relating  to  the  admon  of  the  testator's  estate, 
)  trusts  of  his  will,  ought  to  have  been  and 
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ought  to  be  paid  out  of  the  testator's  personal  estate,  which 
of  leasehold  hereditaments  &c.,  and  out  of  the  testator  a  persoi 
in  nowise  eonnp<  ted  with  auj  interest  in  real  estate,  and  oi 
testator's  freehold  estates  and  tlie  proceeds  thoreof,  after  c 
from  the  value  and  amount  thereof  the  said  sum  of  £400, 
(rateably)  according  to  the  respective  (values  of  the  said)  p 
the  said  personal  estate,  and  of  the  said  freehold  estate  resj»+^ 
the  time  of  the  death  of  the  testator, — ^Tax  and  pay  all  part 
and  exor'e  charges  and  expenses,  out  of  cash  in  fourt. — IHw 
carry  on  accounts,  and  ascertain  the  amounts  and  values  of 
tator's  personal  estate,  which  consisted  of  le^isehold  hereditan 
and  of  the  testator's  freehold  estates  at  the  time  of  his  deiitl 
regard  to  the  report,  dated  &e.,  and  to  the  valuation,  &c.— 
the  proportions  of  the  said  legacies  of  £500  &c.,  which  were 
payable,  be  ascertained,  having  regard  to  the  declaration  i 
and  to  the  said  arai>uut3  and  values  of  the  said  respective  p 
the  testator's  personal  estate,  and  of  the  testator's  freehold  e 
the  time  of  his  death,  to  be  ascertained  as  aforesaid ;  And  h^ 
on  such  portions  of  the  said  same  of  £500  &c.,  as  shall  appe^ 
been  properly  payable  &c.,  be  computed  ;  x\iid  Let  the  pro] 
the  costs  &c.  hereby,  or  by  the  orders  for  the  taxation  of  co 
&c.,  directed  to  be  taxed  and  paid^  and  the  proportions  of  the 
debts,  and  funeral  and  testamentary  expenses  and  legati* 
ought  to  have  been  paid  out  of  the  testator^ a  real  estates  and 
ceeds  thereof,  having  regard  to  the  declarations  aforesaid,  m 
amounts  and  values  of  the  said  respective  portions  of  the 
personal  estate,  and  of  the  testator's  freehold  estates,  at  the  ti 
death  of  the  testator,  so  to  be  ascertained  as  aforesaid^  be  certi: 
it  appearing  that  no  part  of  the  testator's  funeral  or  testanie 
penses,  debts,  or  legacies  has  beeu  paid  out  of  the  testator'i 
estates  or  the  proceeds  thereof.  Let  interest  be  computed  oi 
of  the  same  as  it  shall  appear  ought  to  have  been  paid  out  oJ 
hold  estates  or  the  proceeds  thereof." — Tax  and  apportion  st 
costs,  and  ascertain  what  will  be  payable  to  next  of  kin  ai 
Adjourn  &c. — [Add  pajiuent  schedule  directing  sale  of  suffie 
to  raise  sums  certified  to  be  payable  to  the  charities  with  inb 
payment  to  the  treasurers  &c. ;  also  for  sale  of  so  much  as 
the  amount  certified  as  proper  to  be  paid  out  of  proceeds  of 
for  costs,  funeral  and  testamentary  expenses,  debts  and  leg 
interest  thereon.] — See  IViiliams  v.  Kers/iaw,  M.  B.,  11  T 
B.  506,  cited  1  Ke.  274,  n»,  v.  sup.  p,  1130;  followed  in  Ai 
Munn,  North,  J.,  34  Ch.  D.  39 L 

As  to  legacy  and  gucces^on  duties,  sgo  p.  1093,  sup. 
As  to  the  A.  G/s  costs,  v.  sup,  p.  1104. 

16.  Declaration  that  Charity  Legacie$  ought  to  abait 

DiEECTiONS  to  ascertain  values  of  pure  and  impure  persoi 
apportion  debts,  funeral  expenses,  and  costs — **  And  Declare 
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J  the  will  of  the  testator  ought  to  abate,  in 
part  of  the  testator's  personal  estate  savour- 
irisen  from  or  is  connected  with  land)  bears 
ate." — ^Inquiry  what  payable  for  principal 
the  charity  legacies,  haviog  regard  to  the 
7eldard,  V.-C.  K.  B.,  14  July,  1849,  B.  1568  ; 
3.  501. 

mt  on  Mortgage^  and  Residuary  Beqtiesty  so 
Realty y  declared  void — Oijt  of  Shares  in 
-  Costs — Scheme. 

^uest  of  £ —  contained  in  the  will  of  the 
&c.,  upon  trust  that  they  should  place  and 
nterest,  on  such  mortgage  security  as  they 
m  should  approve,  and  apply  the  interest, 
)reof  to  the  purposes  in  the  will  mentioned, 
24]  ;  And  Declare  that  the  bequest  of  the 
charitable  purposes  is  void  under  the  same 
le  consists  of  any  interest  in  land  or  money 
>n  land  (in  England  or  Wales) ;  And  Declare 
)s  and  A.  Mine  shares  &c.  are  not  such  an 
)  bequest  thereof  for  charitable  purposes  is 
e  said  Act." — Apportion  charges. — Next  of 
surplus  of  mixed  personalty. — Tax  costs. — 
residue  of  pure  personalty. — Baker  v.  Sutton, 
\l ;  1  Keen,  234. 
[ortmain  and  Charitable  Uses  Act,  1891,  v.  inf, 

tor's  debts,  &c.,  payable  out  of  pure  personalty, 
md  freeholds  and  copyholds  rateably,  according 
id  declaring  the  residuary  gift  to  charity  void, 
sehoids,  copyholds  and  leaseholds,  and  the  heir 
3  freeholds  and  copyholds,  and  the  next  of  kin 
lolds,  and  the  charity  to  the  surplus  of  the  per- 
lebts,  &c.,  having  been  paid  out  of  the  general 
Jie  amount  paid  to  be  ascertained  and  appor- 
len  the  freehold,  copyhold  and  leasehold  estates, 
ve  of  leaseholds,  according  to  their  respectivo 
y  to  the  charity  the  proportion  payable  out  of 
;  and  declaring  the  chanty  to  have  a  lien  upon 
jtates,  and  the  rents  thereof,  since  the  testator^s 
until  paid ;  and  directing  the  next  of  kin  to 
debts,  &c.,  payable  out  of  the  leaseholds;  and 
Lereon  for  the  same  till  paid  ;  and  directing  the 
',  not  being  leaseholds,  after  paying  its  propor- 
jacy  duty,  to  be  transferred  to  the  charity,  &c., 
ip.,  V.-C.  W.,  24  Feb.  1853,  B.  853;  8.0.,  10 

of  the  charitable  legacies  had  failed ;  and  that 
y  expenses,  debts,  legacies  (except  the  charitable 
B  other  charity  legacies),  and  costs,  ought  to  be 
Ity,  and  impure  personalty  and  the  proceeds  of 
o  their  respective  values ;  with  inquiry  to  ascer- 
3,  see  Hopkinson  v.  Ellis,  M.  R.,  18  Nov.  184G, 
)wing  A,  G.  y,  Uurat,  sup.  p.  1127. 

4  D 
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For  Older  on  f  urtlier  ooxuaderalion.  dec'knag  prr>duce  of  test 
nge  of  a  canid  uHviKatiaii,  ttod  unjiaid  piu'cluu»e^moii«yi  of  lea 
DjJier,  not  applicfibie  to  pay  charitable  legadee^  and  HAxt  of 
tberetOf  but  tne  beir  to  the  rent^  accrued  between  tlie  testatrbc 
th«  completion  of  one  of  the  purchti^es  ;  and  that  her  pur©  pei 
well  bet^uouthf-Hl  fur  eliaritwblo  purpoises ;  and  that  her  pecun 
were  pnmarily  charge*!  on  tho  iuipuni  perw^milty ;  and  tHa 
funenu  ©xpen^^s,  and  costs,  except  cost«  incurred  ma  ix3  th 
bequest*,  we^c^  ptiyable  out  of  tho  uuj>uro  tind  pnre  personaltr,  i 
afte  deducting  tho  p«x*uniiir\'  legucioj*  from  the  formcrt  And 
lep^acies  and  t*|>ycific  legacieti  from  the  Littvr ;  ami  the  values  to  h 
jinil  apportionments  amde;  and  for  ?<<;hirni<s  hoc  JCdtrardi  y.  Ho' 
7  May^  l8o3,  A.  1044;  6  D.  M.  &  G.  74  ;  11  Ha.  22. 

Tho  diX'i.Hion  thiit  tho  ciuial  «hartt  was  not  pure  pen^nalty  win 
apnciil :  6  1>.  M.  &  G.  74,  t\  inf.  p,  1145. 

For  order  declaring  that  t<Mtator's  debts,  funeral  expenses,  ! 
and  the  coHt-^,  wrre  pii ruble  out  of  hi*  real  estate,  and  his  pure 
personal  estate  in  prt»jM>rtion  to  theu*  relatiye  Talnea,  and  that  \ 
entitlecl  to  the  net  protluco  of  the  real  estate^  subject  to  such  i 
that  the  residiiaiy  Ix'que.Mt  was  void  pro  funto^  and  the  next  of  1 
his  death  entitled,  see  A,  tL  v.  S4,uth*ffttp,  L,  C,  2^S  Dec,  1M2, 
Sim.  83. 

For  decrees  in  the  ca»e  of  charity  boque^  P^i^'y  failinfr,  as  t 
mjsr  debt-**,  le«r.icie'<.  funeml  and  testamentary  expeni^s  and  cost; 
realty  and  peii^oiialtv  sjivouring  of  realty,  and  pure  personalty', 
tiona  of  right  as  to  tlie  lapf«Ml  part«,  eee  Pau*  w  Ahp,  Canterbury 
f  orji.  LitrriHHtt^  and  lioiHifU  v.  Walkrr^  I  Hui»s.  &  M.  7^9,  n*g. 
7*>7* 

For  onler  declaring  certjiin  legacies  to  lie  charitable,  and  proc 
abroad  not  iiiiiiipUcuhle  to  their  payment,  and  the  costs  and 
iefltomentar^'  i-xp^nM-m  and  debt^  payable  rateahly  out  of  pure 
personalt}',  and  the  jn'ooeeda  and  rent*  of  thi*  land  abroad  ;  and  1 
thereto  (the  testator  liiivin«j:  charg**d  the  eharitjiblo  legacies  oi 
]>en*i»nalty ''),  they  nhoidd  be  payable  out  of  purt?  pei^i«>nalt3'  i 
to  other  legai-ieM,  anil  th<.^  other  lr|,'iieio8  out  rti  the  impure  pers 
(the  proceed H  of  the  land  abroad  Wing  applicable  tr*  chant 
•'  pure  personalty")  that  the  clmritablo  and  other  lemicies,  so  fa 
should  thi'ii  pjiiticifiiitii  in  the  pi-oei'^.-ds  of  the  land  abroad,  tl 
lopiciert  aluttm^  in  the  proportion  Iwrne  by  tho  impiire  persoi 
]>roeee4ls  of  the  land  abixjad,  see  Bmumotitv.  f>/j'mro,  L.JJ,,  2 
A.  Oil  ;   4  Cli.  30y,  r.  iuf,  pp,  114.^,  1147. 

i 

L*^.  OnitT  where  Tesfafor  has  giren  a  Peeiomn/  Legarff  «il 
and  iftar-^Imikd  hm  EHtaie  m  m  to  give  the  ichoh 
Pure  Permnaittj  to  Chariiies.  ^ 

Let  the  de>)t9,  funeral  and  testamentary  expenses  of  t] 
and  the  several  legacies  and  sums  of  money  by  the  said  "^ 
bequeathed,  or  directed  to  be  invested  as  therein  nientioi 
the  legacy  of  £100  to  the  W.  S.  schools \  and  the  costs,  ti 
expenses  hy  the  said  order,  dated  &c.,  directed  to  be  taxed 
find  the  co«ts  of  the  Defts,  the  exorsr  hereb}-  directed  to  b< 
paid,  be  paid  out  of  such  portions  of  the  testator's  pers 
aB  have  arisen  from  or  are  otherwise  connected  with  any 
land  in  exoneration  of  such  portions  of  the  testator's  persoa 
are  in  nowise  connected  with  any  interest  in  land ;  And  aa 
legacy  of  £100,  Declare  that  such  proportion  thereof  as  is  j 
of  such  portions  of  the  personal  estate  of  the  testator  as  J 
from  or  are  otherwise  connected  with  any  interest  in  land 
being  contraiy  &c,  [Form  1,  p.  1 124],  but  that  such  proport 
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»rtioii8  of  the  personal  estate  of  the  testator 
Emd)  are  not  otherwise  connected  with  any 

payable  thereout  in  priority  to  the  legacies 
)pellants  and  to  — ;  And  Let  the  same  be 
>n  further  consideration  afi&rmed,  with  the 
'  appeal  out  of  estate  not  connected  with 
I  impure  personalty. — Exors  to  pay  residue 
'ri9on^  L.  C.  and  L.  J  J.,  2  March,   1874, 

22  W.  R.  441.      Vide  inf.  pp.  1147,  1148. 

main  and  Charitable  Uses  Act,  1891,  on  the  law 
147. 

mds  for  Payment  of  DebtSy  8fc.y  where 
fd  his  Assets  in  favour  of  the  Chanty. 

estate  of  G.f  the  testator  &c.,  is  in  the  first 
le  payment  of  the  testator's  debts,  legacies, 
ary  expenses,  and,  in  the  next  place,  that 
3  testator  is  so  applicable  if  such  real  estate 
^ions  as  to  payment  of  costs  and  carrying 
WilU  V.  Bourne,  L.  C.  for  M.  R,  26  Nov. 
q.  487. 

for  Sale  of  Real  Estate — Mortmain  and 
hie  Uses  Act,  1891,  s.  5. 

Y  the  order  of  the  —  day  of  — ,  for  the 
)reby  directed  to  be  sold,  be  extended  to 


mtion  of  Land — Mortmain  and  Charitable 
^es  Act,  1891,  s.  8. 

Bf  Clerk's  certificate  dated  the  —  day  of  — , 
led  in  the  —  paragraph  thereof  was  devised 
)  —  Charity,  and  that  the  same  is  required 
the  purposes  of  such  charity,  and  not  as  an 
larity  be  at  liberty,  notwithstanding  the  5th 
id  Charitable  Uses  Act,  1891,  to  retain  such 

KQTES. 
OP  GIFTS  BY  DEED  OR  WILL. 

it  the  charitable  devises  or  bequests  are  valid  or 
given  in  the  original  judgment  (^Forms  1,  2, 
sual  not  to  give  them  till  the  f urtner  hearing, 
liars  have  been  ascertained, 
istinguish  pure  and  impure  personal  estate  has 
e,"  ** mixed"  and  '* savouring,  or  partaking  of 
'erently.  But  the  words  given  in  the  Forms  11, 
.  from  or  is  connected  with  land  in  England  or 
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Wales," — are  more  aocuiate,  and  have  been  approved  by  Tor] 
other  Jud^ :  see  Re  WatU,  Comfi^d  v.  Elliott,  29  Ch.  D.  95: 

By  the  Statute  of  Mortmain  (9  G.  2,  c.  36),  it  was  provided 
tary  gift  of  lands,  or  money,  &c.,  to  be  laid  out  in  lands,  d 
unless  by  deed  executed  twelve  months,  and  enrolled  in  Chano( 
before  the  donor's  death,  or  by  transfer  of  stock  made  six  mo 
death ;  and  see  subsequent  statutes,  inf. 

By  43  O.  3,  c.  108,  by  deed  enrolled,  or  will  made  three 
death,  land  (five  acres  or  less)  or  personalty  to  £dOO,  ma] 
churches,  parsonages,  churchyards,  or  glebe,  &c. :  Fisher  v.  Bt 
&  J.  643 ;  Girdlestone  v.  Creed,  10  Ha.  480 ;  Ch,  Building  i 
D.  M.  &  O.  324  ;  Sinuett  v.  HerbeH,  7  Ch.  232 ;  Athertony.  Men 
8up.  p.  1125;  Re  Hendry,  WaUon  v.  Blakeney,  56  L.  T.  N.S.  1 
730  (gift  of  £200  for  repair  of  a  church  clock  held  good ;  •eeui 
fund);  Re  Vau^han,  V,  v.  Th<nnas,  33  Ch.  D.  187  (gift  on 
income  in  repairing  a  churchyard  held  good). 

A  gift  upon  a  secret  trust  for  a  purpose  within  the  statute  is 
V.  Tys^en,  28  Ch.  D.  372. 

The  proviso  in  the  Act  excepting  from  the  enabling  proi 
women  covert  without  their  husbands  is  not  affected  by  the  Ma 
Property  Act,  1882,  s.  1,  sub-s.  1 ;  so  that  a  gift  for  the  erecti 
by  a  married  woman  by  will  executed  three  months  before  deat 
Be  Smith,  ClemenU  v.  Ward,  35  Ch.  D.  589. 

By  the  Mortmain  and  Charitable  Usee  Act,  1888  (51  &  52  V. 
c.  36  is  repealed,  and  by  sect.  4  every  assurance  (which  expreesi 
includes  testamentary  disposition)  of  land — f-.f.,  in  England 
the  Act  does  not  extend  to  Scotland  or  Ireland  (see  sect.  11)— 
estate  to  be  laid  out  in  the  purchase  of  land  to  or  for  the 
charitable  uses  is  void  imless  made  in  accordance  with  the  r 
the  Act,  f.f.,  that  the  assurance  must  take  effect  in  possessio 
from  the  making  thereof,  and  must  be  without  any  power 
reservation,  conoition,  or  provision  for  the  benefit  of  the  s 
person  claiming  under  him,  except  the  following,  viz.,  a  grant 
of  a  peppercorn  or  other  nominal  rent,  or  of  mines,  mineral 
ment,  covenants  or  provisions  as  to  buildings,  streets,  drainage 
a  right  of  entry  on  non-payment  of  rent,  and  stipulations  of 
but  the  same  benefits  must  be  reserved  to  persons  daimi 
assuror  as  to  the  as6iu*or  himself.  If  the  assurance  is  of  lai 
estate,  other  than  stock  in  the  public  funds,  it  must  be  e: 
Central  Office  of  the  Supreme  Court  of  Judicature  within  sb 
its  execution,  and  must  also,  except  in  the  case  of  eopvhoh 
executed  in  the  presence  of  at  least  two  witnesses.  Where 
declared  by  a  separate  instrument,  that  instrument,  and  not 
must  be  enrolled,  but  the  enrolment  must  in  that  case  be  witl 
after  the  making  of  the  assurance. 

If  the  assurance  is  made  in  good  faith  for  full  and  valuable 
which  consideration  may  consist  wholly  or  partly  of  a  rent,  r 
other  annual  payment,  with  or  without  a  right  of  re-entry  for 
the  above  are  the  only  requirements ;  but  in  other  cases  it  is  f  u 
that  the  assurance,  if  of  land  or  personal  estate,  other  thai 
public  funds,  must  be  made  at  least  twelve  months  before  th 
assuror,  and  if  of  stock  in  the  public  funds,  must  be  by  transi 
months  before  such  death.  Tlie  Act  also  contains  provision! 
the  omission  to  enrol  an  instrument  within  the  requisite 
remedied,  if  such  omission  has  arisen  from  ignorance  or  in 
through  the  destruction  or  loss  of  the  instrument  by  time  or  a 
also  the  assurance  to  be  validated  was  made  in  good  fait! 
valuable  consideration,  to  take  effect  in  possession  without 
revocation,  &c.,  except  such  as  is  authorized,  and  possession  oi 
held  under  such  assurance :  sect.  5. 

Assurances  for  the  purposes  only  of  a  **  public  park,"  a  **  sell 
an  "elementary  school,"  or  a  ** public  museum,"  as  defined  b 
exempt ;  but  such  assurances  by  will  or  voluntary  deed  are  i 
executed  not  less  than  twelve  montiis  before  the  death  of  t 
aaeuror,  and  enrolled  in  the  books  of  the  Charity  Commrs  witb 
after  the  death  of  the  testator,  or  in  c«9e  of  a  deed,  of  the  ex< 
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nd  assured  by  will  under  the  section  mtist  not 
k,  or  two  acres  for  a  muBeum,  or  ono  acre  tor  a 

T  any  of  the  nDiversitiea  and  colleges  of  Oxfoid, 
arham,  the  Yietoriii  University^  or  aoy  of  the 
ttg  within  those  universities,  cst^lleges  of  Eton, 
er,  and  Keblo  College,  and  tiLso  aaaurancefl 
ie  in  good  faith  for  full  and  valuable  eom^idera- 
ji  any  society  or  body  of  persons  associated 
s,  or  for  the  promotion  of  education,  art,  Utera- 
rpose^,  of  land  not  exceeding  two  licres  for  the 
ig  for  such  purpose®,  or  any  of  them,  are  abo 

es  tenements  and  hereditaments?,  corporeal  and 
lure,  and  any  estafj.^  or  interest  in  land, 
ritablo  Uses  Act,  1891  (54  &  bck  V,  c.  73),  e.  3. 
[ortmain  and  Charitable  U&es  Act,  1888,  ia  to 
iitaments,  corporeal  and  incorporeal,  of  any 
id  on  land  or  other  personal  estate  arising  from 
the  definition  of  land  contained  in  the  Act  of 
it  is  provided  that  land  may  be  assured  by  will 
writable  use,  and  by  sect.  7,  that  any  pergonal 

laid  out  in  the  purchaao  of  land  to  or  for  the 
3s  shall  be  held  to  or  lor  the  Iw^^nefit  of  the 
?re  had  been  no  Buch  dii'cction  to  lay  it  out  in 

sect,  9  the  Act  Is  only  to  apply  to  the  will  of  a 
Lg  of  the  Act,  ™.,  the  5th  of  August,  1891. 

by  will  to  or  for  the  benefit  of  any  charitable 

year  from  the  death  of  the  testator,  or  such 
itermlned  by  the  Court  or  the  Charity  Commr?, 
le  expiration  of  the  time  limit©<l  for  sale,  vest 
iteo  of  chaiit^'  lands,  and  the  Charity  (-'omnirs 

for  the  Kile  or  completion  of  the  nale  of  auch 
reasonable  spt^jed  by  the  administering  tnajsteew 
id  for  thif*  ptirpose  the  Coinnir*  may  make  any 
ins  such  trustees  to  proceed  with  the  sale  oV 
i  the  s;\iil  land,  or  romorin^  fiui-b  trustees  and 
[HYivide  by  auch  order  for  the  payment  of  tho 
il  trustees  of  charitable  funds  in  truBt  for  tho 
it  of  the  cost«s  and  expensed  incurred  by  the 
connected  with  tho  sale;  and  by  aeot.  8,  the 
thereof  sitting  at  Charabera,  or  the  Charity 
it  the  laud  is  requii^d  for  actual  occupation 
y,  and  not  as  an  investment,  by  order  sanction 
ereof. 

Liritable  U«es  Amendment  Act,  1892,  the  ex- 
)  of  the  Mortmain  and  Charitable  Uses  Act, 
mce  by  deed  of  livnd  to  a  local  authority,  except 
executed  twelve  months  before  tho  death  of  the 

0,  97 ;  30  &  31  V.  c.  54  ;  34  &  35  V,  c.  102. 


AXI>  ACTS  INTEK  TIV03. 

m  that  deeds  by  which  lands  are  demised  for 


led  to  have  been  made  to  take  effect  from  the 


\  of  Mortmain  Acta  oa  to  sites  for  schools :  4  &  5 
t  13  V.  c.  49;  14  &  15  V.  c.  24.  Workhouses: 
iwich  Hospital;  28  &  29  V.  c.  m.  DwelUngs 
opulouii  plai^ies ;  5li  &  54  Y.  v,  16.  Technical 
5  &  50  \  .  c.  29,  s.  If),  Exemptions  in  the  case 
imtioiiali  artistic,  and  like  puiiioBes  :  Mt>rtmain 
U  8.  7,  Bub-s.  (ii). 

charities  are  valid  without  enrolment  \1  made 
I  &  32  V.  c.  44,     Charities  may  inre^  in  rea 


lias 
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eecurities :  33  &  34  V.  c.  34,  «up.  p.  1004.     See  AsUm  y.  Wood, 
et  inf.  p.  1142. 

By  the  Public  Libraries  Act,  1892  (55  &  56  V.  c.  53),  s.  13,  p« 
land  for  eccletdastical,  parochial,  or  charitable  purposes  are  < 
oonyey  land,  not  exceeding  one  acre,  for  the  purposes  of  that 

Exemption  in  case  of  assurance  of  land  by  deed  to  a  loo 
Mortmam  and  Charitable  Uses  Amendment  Act,  1892. 

For  a  complete  list  of  exemptions  in  case  of  gifts  inter  vivoSf 
Mortmain  and  Charitable  Uses  Act,  1891,  pp.  100,  101. 

As  to  grants  of  wastes,  &c.,  by  lords  of  manors,  see  51  G.  3, 
V.  Eccles.  Commr8,f  15  Eq.  51. 

A  covenant  by  an  instrument  held  to  be  a  deed,  to  invest  i 
the  covenantor's  life  or  a  year  after,  upon  charity  trusts,  was  he 
as  it  was  necessary  to  resort  to  prohibited  kinds  of  property :  Je 
ander^  8  H.  L.  C.  594 ;  S.  C,  sub  nom.  Alexander  v.  Brame^  7  D 
(in  this  case  an  action  had  been  directed  to  see  if  the  covenant  t 
19  Beav.  436) ;  and  so,  also,  where  a  bequest  was  made  in  p 
voluntary  covenant:  Fox  v.  Lownds^  19  Ea.  453.  But  whe 
covenanted  to  pay  a  sum  after  the  death  of  husband  and  wife 
appointees,  and  sue  by  will,  executed  the  same  day,  appointe 
trustees  upon  trust  to  pay  legacies,  and  the  residue  to  such  pu 
^ould  by  deed-poll  direct,  and  by  deed-poll  the  same  day 
trustees  to  pay  to  other  trustees  for  charitable  purposes,  it  ^ 
the  transaction  was  not  a  device  to  avoid  the  Mortmain  Ad 
Emley  v.  Davidsim,  19  Ch.  Div.  156. 

For  a  deed  void  as  reserving  an  interest  to  the  donor,  see  Wic 
1  Eq.  17,  Form  10,  8up,  p.  1128.  But  as  to  what  will  not  be  si 
tion,  see  Fisher  v.  Brierleyy  1  D.  F.  &  J.  643 ;  sembUy  under  4 
on  gift  for  schools,  a  reservation  does  not  defeat  the  grant :  lb, 

A  deed  not  complying  with  the  foi-malities  of  9  G.  2,  c.  36,  s 
lutoly  voM ,  and  not  valid  as  conveying  the  legal  estate,  and 
creating  charitable  trusts :  Churcher  v.  Martin^  42  Ch.  D.  312 
in  possession  imder  the  deed  for  more  than  twelve  years  wer 
the  Statute  of  Limitations :  S,  C. 

As  to  attestation  of  deed  enrolled,  see  Wickham  v.  BcUh,  1  Eq 

Money  for  erection,  establishment,  and  support  of  a  hoapits 
to  a  trustee,  who  invested  it  in  Consols  and  executed  a  decmrs 
The  donor  died  within  twelve  months,  and  the  gift  was  held  v 
V.  Allen,  10  Eq.  246. 

Recital  of  the  grant  in  the  will  of  a  grantor  who  died  wit] 
months  was  no  confirmation :  A,  O.y.  Mutihy,  1  Mer.  327. 
(rector  of  G.)  to  a  trustee  for  the  rector  of  G.,  was  valid,  thoug 
A.:  lb. 

On  subsequent  dealings  with  land  in  mortmain  the  deeds  ( 
enrolment:  Aehton  v.  Jones,  6  Jur.  N.S.  970;  28  Beav.  460;  j 
12  Sim.  84. 

Property  purchased  for  the  benefit  of  a  parish,  and  dev< 
centunes  to  charitable  purposes,  is  subject  to  a  charity  trust 
property  of  the  parish:  A.  G.  y,  Webster,  20  Eq.  483. 

A  voluntary  conveyance  to  trustees  for  charitable  purposes 
27  Eliz.  c.  4,  so  as  to  be  avoided  by  a  subsequent  sale  by 
Ramsay  v.  Gilchrist,  (1892)  A.  C.  (P.  C.)  412. 

The  only  part  of  the  Mortmain  and  Charitable  Uses  Act 
affects  assurances  inter  vivos  is  sect.  3  {sup,  p.  1137),  altering 
of  **  land  "  in  the  Mortmain  and  Charitable  Uses  Act,  1888. 

The  effect  of  this  is  that  every  kind  of  property  which  fell  ^ 
definition,  but  not  within  the  new,  may  be  assured  to  charity 
or  inter  vivos  without  restriction  of  any  kind :  see  inf,  p.  1145. 

The  new  definition  includes  only  "  lands,  tenements,  and  he 
As  regards  property  of  these  kinds,  the  restrictions  imposed  by 
and  Unaritable  Uses  Act,  1888,  in  the  case  of  assurances  intet 
affected  by  the  Mortmain  and  Charitable  Uses  Act,  1891. 
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WSJiX  18  A  0ILAJIITY, 

aeratofl,  Tudor,  Char,  Ti-UiiU,  pp»  1 — 17;  Stciry, 
Ex,  lOTU;  1  Jarm.  W.  192, 19U;  aud  in  Loacoinhn 

as  18  described  in  tlie  jirofimble  to  43  Eli2.  k%  4 
e  Mortmain  aaid  Chantubl©  Usee  Act,  1888)»  »ir 
►UH  to  the  gifti*  there  described :  Cvck4  v,  Mannrrs^ 
mot,  3  Ch,  (576;  A.  (h  v.  HwHn,  2  8.  &  8,  67,  76; 
r  Ittcftme  Tax  v.  Prm^tf,  (1891)  App.  Ctie.  531  ; 
14  ;  and,  in  genenil,  gifts  for  public  purposas  an* 
Mnyvr  of  Saftusk,  1  Apj».  Ctts,  633  (grrant  of  ri;^^ht 
in  t*stiiary):  J\'iht>n  v.  Barnes,  38  Ch.  Div.  507 
jra  for  rt^paration  of  ma  dyko);  In  re  Christchurrh 
)  (allotment  of  turf  eommon  in  tru^t  for  ocoupiorji 
Wu^ft  f  VoJi^,  40  Ch.  Div.  2^8 ;  Lowin  on  Tni^t-i, 
pp.  11^14. 
leld  to  bo  charities : — 

[  ladies  for  pious  and  charitable  purpoeea :  Cocks 
t  religious  purpoaos  are  not  charitable  unless 
:  lb.).  The  Eoyal  Society^  and  the  Boyal  Geo- 
tit  V.  Olutira,  Ja  E.  4  Ch,  309,  Societies  for 
I  for  Protection  of  ^Inimal^  :  Armstnjmj  v.  lit'evfg, 
harities  and  other  public  purposes  as  lawfully 
T/' :  JJolan  V.  Macdermot,  3  Ch.  676.  Property 
enofit  of  the  said  pariah":  A,  O.  v.  HMam, 
I)  Eq.  483,  A  (rmiCQon  inclosed  and  voated  in 
ament  passed  with  con&ent  of  owners),  or  truata 
G.  V,  IMh^  2  S,  &  S.  67*  Levvdnrc  rates  for 
■  a  private  Act ;  A ,  (/.  v.  Eadlfike,  1 1  Ua.  205  ; 
ler  charitable  or  not,  ilopenda  not  on  the  source 
but  the  obiects  for  which  they  are  applied,  nee  ih* 
e  been  uphold  as  charitable : — A  w^quest  to  the 
'  for  the  benefit  of  Great  Britain  \  Niijhtingalt  v. 
48i,  A  bequest  to  found  an  institution  to  study 
uials  useful  to  man:  Cniv»  Lon*hm  v.  Yurroti^  1 
Giftd  io  advance  tUlTerent  sciences,  as  by  a 
m,  &c.  (see  18  &  19  V.  c,  70) :  Iftirnit&n  v.  O'trp. 
387  ;  for  the  ailvrincemeut  and  propagation  of 
siiuit^ry  Bcienco  in  Great  Britain  :  He  Berrtdtie, 
470;  .S,  (',,  62  L.  T.  N,S.  365;  for  nusHionary 
the  Mora^aan  Church  :  Commra.  for  Income  Tax 
.  A  bequest  of  money  **to  establish  a  school 
ilten"  of  a  parinh:  Hitrtji/wrue  v.  NirJiohftftt  26 
nefit  of  persiuiitj  not  tmder  fifty  years,  as  being 
"  ijvnthin  43  Eliz,  c.  4  :  lir  lVall\  Pomtrmj  \\  WiU 
quest  of  residue  to  and  amonjifHt  certain  inetitu- 
lous  institution  or  purposes ''  as  A.  and  B.  might 
Lindtjreii^  5  Ch,  570. 

I  deserving  '*  objects,  the  word  charitable  being 
xl;  Re  Sutton.  Siofit  v.  A.  (>.,  28  Ch.  D.  464. 
eties,  and  inetitutionH,**  em  S.  should  nominate, 
e  were  specified :  Me  Douglas^  Obtrt  y.  Barrow ,  35 

be  use  and  benefit  of  a  parish :  Ee  St,  Botol^k' 
D.  14-2. 

I  for  the  good  of  the  borough  or  the  inhabitanta 
/  nWxhani  V.  Tfimplin,  21  W.  B.  768.  For  the 
might  severally  need^^ :  Uiliam  y*  Ttiifhri\  16  Eq. 
st  tt>  minister  of  unitarian  chapel  to  bo  applied 
port  of  Unitarians,  where  no  scheme  wa.s  re- 
.  J,  Ch.  871,  To  **  publish  and  propagate 
na  Bouthcote**:  ThtrHtmi  v.  [hm*\^\  Beav.  14* 
lip  of  God":  A.  <L  v.  Pearmu,  3  Mur.  353,  409; 
loctrinea  eo  long  as  not  couti-ary  to  law:  8.  C 
ither  parochial  burdens,  or  for  the  benefit  of  the 
jiah:  A.  (L  v.  Blizard,  2\  Beay,  233;  25  L.  J- 
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Cb.  171.  For  the  benefit  of  poor  persons  emigrating  to  cen 
■witb  tbe  sanction  of  Government :  Barchy  v.  Muskeiyne^ 
1294.  For  **  twenty  aged  widows  and  spinsters  of  tbe  pa 
where  the  word  **poor"  was  implied:  Thompson  v.  Corby,  2 
8  W.  R.  267.  For  the  vicar  of  a  parish  for  the  time  bein^  on 
to  preaching:  Re  Parker,  11  W.  R.  937.  To  '*poor  pious 
the  Methodist  Society"  in  G. :  Dawson  v.  SmalL  18  Eq.  114.     j 

Eious  persons,  male  or  female,  old  or  infirm,  as  the  exors  see  fit, 
irge  and  sick  families,  if  of  good  character":  Nash  v.  Ma. 
177. 

A  direction  that  only  the  children  of  "parishioners"  should  I 
held  satisfied  by  a  merely  temporary  residence  and  payment  of 
purpose  of  qualification  :  Etherington  v.  Wilsoti,  1  Ch.  TDiv.  160. 

A  charitaole  gift  to  the  **  poorest "  of  a  specified  class  must 
as  a  gift  to  tbe  actual  poor,  not  to  the  least  wealthy  of  a  wealth 
V.  i).  Northumberland,  7  Ch.  D.  745. 

A  trust  for  maintenance  of  horses  and  dogs  which  at  the 
death  belonged  to  the  testator  was  held  valid,  though  not  c 
Dean,  Cooper-Dean  v.  Stevens,  41  Ch.  D.  552. 

A  gift  of  a  debt  due  to  tbe  donor  is  not  void  because  such  d 
to  be  paid  out  of  the  real  estate  of  the  debtor :  Ee  Rohson,  Emle\ 
19  Ch.  Div.  156. 

A  bequest  for  a  religious  purpose  is  charitable,  though  such 
be  effected  partly  by  an  application  not  per  se  charitable :  Totem 
3  Ha.  257  ;  and  see  Dolan  v.  Macdermoi,  sup. ;  but  in  general  t 
not  whether  the  bequest  may,  but  whether  it  must,  be  applie< 
strictly  charitable :  Morice  v.  Dp.  of  Durham,  9  Ves.  399,  406 ; 
V.  Manners,  12  Eq.  74 ;  Re  Sutton,  Stone  y.  A,  O,,  sup.;  Re  I 
V.  Barrow,  sup. 

For  an  ambiguous  description  of  a  charity,  and  as  to  ad] 
evidence,  see  Re  KilverVs  Trusts,  L.  R.  12  Eq.  183;  7  Ch.  17 
21  W.  R.  154 ;  Re  Hyde,  22  W.  R.  69. 

The  following  have  been  held  not  to  be  charities : — 

Dominican  Convent,  Carisbrook:  CocJcs  v.  Manners,  12  Eq. 
specific  charitable  legacies,  a  pecuniary  bequest  **to  be  dispoi 
exors  in  the  manner  they  judge  most  effectual  to  promote  tn 
the  world  in  general  and  the  servants  of  God  in  particular,  so 
the  manner  I  have  used  in  this  my  will " :  Budget  v.  Hul/on 
175.  *'  Such  objects  of  benevolence  and  liberality  as  D.,  in  h 
tion,  shall  most  approve  ":  Morice  v.  Bp.  of  Durham,  9  Ves.  39 
Mayor  of  Gateshead  v.  Hudspeth,  53  L.  J.  Ch.  132  ;  49  L.  T.  N. 

Property  held  by  a  corporation  in  trust  for  the  particular  " 
freemen:  Prestney  v.  Corporation  of  Colchester,  21  Ch.  D.  Ill ; 
man  v.  Saltash  and  other  cases,  sup.  p.  1090. 


WHAT  GUTS  BY  WILL  AEE  VOID. 

Gifts  on  trusts  for  private  objects  extending  beyond  the  lim 
the  rule  against  perpetuities,  as  for  a  private  museum,  &c. 
Shakespear,  1  D.  *'.  &  J.  399;  or  library:  Carne  v.  Long,  2  D, 
or  building  fund  of  mechanics'  institution:  Re  Dutton,  4 
tombs,  &c.  not  in  a  church :  Hoare  v.  Osborne,  1  Eq.  585  (« 
a  church,  and  gift  for  both  was  §ood  pro  tanto,  S.  C\) ;  Hum 
14  Eq.  45;  Dawson  v.  Small,  18  Eq.  114;  to  ten  poor  clei^ 
selected Jby  A.  :  Thomas  v.  Hoivdl,  18  Eq.  198  ;  and  see  Nash 
Beav.  177,  and  cases  there  cited.  And  a  gift  to  a  parish  can 
as  a  charity :  A.G.y.  Webster,  20  Eq.  483. 

Gifts  to  charity  ^nerally  are  executed  cy-pres  when  the  par 
fails,  or  is  uncertain :  v.  sup,  p.  1090.  But  where  it  is  not  cfeai 
is  to  charity,  it  fails  on  the  ground  of  uncertainty :  Aston  v.  Wo^ 
Re  Httvitt,  Mayor  of  Gateshead  v.  Hudnpeth  (**  hospitality  or 
L.  J.  Ch.  132  ;  49  L.  T.  N.S.  587  ;  Re  Jarman,  Leavers  v.  Clayi 
584 ;  Scott  v.  Broumrigg,  9  L.  R.  Ir.  246  (**  missionary  purposes 
morels  TrusU,  21  L.  E.  Ir.  18  (for  the  benefit.  &c.  of  the  fa: 
testator's  late  workmen). 

A  gift  to  a  charity,  with  a  gift  over  to  another  charity  on  an 
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E  perpetuities  {e.g.,  upon  fmluro  by  tlie  trnitees 
the  te4{ilor*s  fwniily  mult  in  roprtir),  is  good  : 
132:  Christ's  ilu^pittti  \\  G^ninfjtr^  1  AL  &  G-  4*iO, 
ing  Hl«me)  couiiii^  after  a  betjiiedt  of  ti/i*?^r£ai^i 
in,  faiLi  with  the  prior  gift :  Vhnpm'tn  v.  Brawn, 
!«!  2  J.  &  W.  27(1,  and  ca^es  there ;  Limbrt^t/  y. 
for,  ^ir«r<in  v.  Frcfmnn,  58  L.  T.  N.S.  538  ;  W',  N, 
viilid  where  the  prior  gift  ia  of  a  fixed  sum : 
-i  ;  or  ciin  b©  ascertnined  :  Hoart  v.  fhbtjrnf^  I 
1.  521  :  n^i/^^'V.  irri6,a  Madd.  '[;  Re  Vtimjhan, 
47 ;  and  wh»jre  £H00  was  ^ven  in%*iilidly,  and 
y  took  tho  whole  :  and  8«^o  A.  li,  v.  Fiith rmtntfen* 
'.  11  ■  Dawson  v^Hnutil,  18  Bq.  lU;  7?^?  ynugh'in, 

2  Eq.  276;  Fmvkr  v,  F,.  33  Beav.  BIG;  Tudor, 

«  on  conilition  that  he  convey  to  charity  is  good* 
■  V.  Mttit,  (i  Madd.  32. 

scharge  of  p}r8on«  committed  for  non-pavmcnt 
-d  wjiis  void  on  the  ground  of  illegality  :  Thrupp 
ur.  N*S.  11 L  But  a  legacy  to  trustoo^  on  trust 
itionfi  for  eiTielty  to  animals  wris  held  valid,  and 
ampertj' :  Itt  VaffuHc^,  V.-O,  H.,  31  March,  1876. 
of  a  church  on  the  condition  ''that  the  black 
iitpit,  unless  there  shall  be  any  alteration  in  tho 
Vfaa  upheld  :    Be  Robitmm^  \Vri*jht  v,    Tugwetl^ 

■«t,  but  not  illegal^  trusts  as  between  r,  q,  ir,  and 
.  L.  R.  4  H.  L.  82 ;  NorrU  v.  Fraz'^,  15  Eq. 
T.ible,  art]  not  within  tho  exemption  from 

■1  r^u  (>.  :3,  c.  56  ;  5  &  6  V,  c.  82 ;  8  d  «  V.  c.  76 ; 

I  H.  L.  urn, 

3  have  been  held  void  oa  for  superstitioua  uses, 
...  5  M.  &  C.  11  ;  2  Eeav.  151  ;  1  Janji.  W,  189  ; 
iior»  Char.  18 — 25;  and  that  such  legacies  (f.^.» 
soul)  are  void,  though  the  legi^t<ji3  resides  in  a 
ich  thev  would  be  valid,  see  Re  Etfiott,  E.  y. 
N,  (91)9. 

I  to  the  legality  of  a  trust,  see  RiiMtU  v.  Jackson^ 
jlicabte  to  cases  of  alleged  secret  trust,  see  Wall- 
3;   Tt^e  V.  /'Vrm,  /6.  357 ;   Swifting  v.  S,,  12  W. 

and  that  the  onus  is  on  those  impeaching  the 
it  was  comitninicated  to  and  exprestnly  or  tacitly 

0  Jttues  V,  Badhff^  h,  IL  3  Ch,  362  (reversing  S.  C, 
3  K.  &  J.  5tJl ;  Philpott  V.  HL  (Jearge's  Ilvep.  {iihi 

It,  8  Ch.  D.  430. 

real  discretion  to  apply  it  with  or  against  the 
mdtj^nt  V.  B'irrow,  3[  Ch.  D.  113;  .Sf.  C,  35  Ch, 

Hmband  y.  Martin,  54  L,  J.  Ch.  lOSi) ;  52  L.  T. 
V.  N,  (85)  59;  Hrtrr^sbif  v.  lUfifW.  9  Mod.  221  ; 
/tr,   5  B,  M.  &  O.  350^    18  lic'QV.  31S  ;    Kdaarth 

II  Ua.  1  ;  Orfiham  v.  Putrrnmhr,  31  Beav.  3Q; 
[j8  ;  He  Beaamont^  32  Beav.  191 ;  thus  a  bequest 
**  erecting  or  endowing"  a  church  took  effect  as 

V.  fltrhtrt,  1  Ch.  232  ;  but  one  for  ' '  building 
ilod,  the  purchase  of  land  not  being  prohibited 
itst  21  W.  R.  168  ;  and  a  gift  otherwise  good 
id  with  the  object  of  repiiinog  a  particular  tomb  : 
33  Cli.  B.  187. 

appliciitim  of  the  fund  may  be  restrained  by  the 
L  &  J.  591,  and  in  LpwLi  v.  Alfenhi/,  IQ  Eq.  668, 
ieleotinii  were  directed  tcj  submit  to  tho  Vice- 

1  names  of  the  charities  propo^sed  by  them  to  be 
Loud,  V,  Yarrifu}^  2*  Beav.  472,  the  fund  was  paid 
to  trustees  having  an  option  to  apply  it  in  a  legal 
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And  though  an  exor  was  entitled  to  exercise  his  own  diacretioD 
charities,  the  Ck>art  would  not  order  pajrment  of  the  fund  to  hin 
aflKdavit  by  him  stating  how  he  meant  to  apply  it :  Hagan  y.  2> 
Ir.  616. 

And  an  absolute  gift  by  a  testator  to  his  wife,  and  a  letter  sayi 
she  would  carry  out  his  intentions,  bat  no  agreement  or  trust,  *st 
V.  Ripletf,  3  Sm.  &  G.  48,  73,  81,  n. ;  and  see  Wheder  ▼.  5k 
300,6,9. 

A  legacy  to  a  charity  is  not  bad  because  the  application  of  it  to 
objects  of  the  charity  would  be  within  the  statute :  WUkiMon  ^ 
£q.  96;  but  if  the  application  is  specified,  and  is  ill^^l,  the  fact  ^ 
be  legally  applied  by  the  charity  will  not  validate  it :  Denton  t. 
D.  &  J.  675. 

As  to  cases  in  which,  the  particular  charity  failing,  the  gift 
cy^pres,  v,  $up,  p.  1090. 


BEQUESTS  FOR  TUB  PURPOSE  OF  BUILDING,  PURCHA8IKO  LAS 

As  to  bequests  for  purpose  of  building  hospitals,  &c.  generally 
Char.  409  et  »eq. ;  Wms.  Exors.  (7th  ed.)  1063  et  seq.  Previously  t 
main  and  Chs^tablo  Uses  Act,  1691,  they  were  prima  facie  invi 
V.  Ilobton,  3  My.  &  K.  517  ;  Tathaia  v.  Drummond,  4  D.  J.  &  S.  41 
▼.  St.  Oeorge*$  IIosp.,  21  Beav.  134 ;  8.  C'.,  6  H.  L.  C.  338. 

A  gift  of  a  sum  of  money  to  be  invested  in  freehold  securiti^ 
come  paid  to  a  charity,  was  void :  Aston  v.  Wood^  22  W.  B.  894. 
ever,  33  &  34  V.  c.  34,  sup,  p.  1123. 

As  regards  gifts  for  building,  **  the  rule  of  the  Court  is  now 
that  in  order  to  validate  a  gift  of  this  kind  you  must  find  in  the 
ence  to  an  existing  site  on  which  the  building  contemplated  shal 
or  you  must  find  words  expressly  excluding  the  application  of 
given  in  the  purchase  of  land " :  Wickens,  V.-C,  m  Pratt  v. 
JSq.  544. 

vVhere  after  a  devise  of  a  piece  of  land  in  N.  to  A.,  a  testator  gt 
mone,v  to  A.  and  three  other  trustees  to  build  and  found  a  chai 
one  within  a  year  of  his  decease,  at  his  or  her  expense,  should 
give  a  suitable  piece  of  land  in  N.  as  a  site,  and  within  the  j^ear  j 
toe  piece  of  land  to  four  trustees  for  the  pui'poses  of  the  will :  1 
held  good  :  Philpott  v.  St.  George's  Hasp.,  6  H.  L.  C.  338  ;  3  Jur. 
22  L.  J.  Ch.  70;  and  see  Cawood  v.  Thompson,  1  Sm.  &  G.  409,  41 
A  devise,  after  one  failing  in  mortmain,  was  held  good,  and  ] 
by  trustees'  acts :  Warren  v.  Rudidl,  4  K  &  J.  603,  606,  619,  i 
Monypenny  v.  Bering,  2  D.  M.  &  G.  145 ;  7  Ha.  568. 

A  bequest  of  pure  personalty  to  the  Church  Building  Society 
no  power  to  purchase  land,  is  good :  Church  Building  Soc.  v.  Barh 
&  G.  120;  the  gifts  under  the  43  G.  3,  c.  108,  must  be  for  tl 
there  mentioned  :  Same  v.  CWe^,  5  D.  M.  &  G.  324,  330 ;  1  K.  &  • 
a  gift  to  be  applied  in  the  **  endowment"  of  existing  churche 
sembley  of  future,  is  good  :  Edwards  v.  Hall,  6  D.  M.  &  G.  74,  78, 
1,  6,  16,  22;  Tatham  v.  Drummond,  4  D.  J.  &  S.  484;  Sinnett  ^ 
Ch.  2:{2;  Hawkins  v.  AUen,  10  Eq.  246;  Dent  v.  AUcro/t,  30  Bei 
L.  J.  Ch.  211 ;  10  W.  R.  184 ;  a  sum  of  consols  standing  in  test 
another's  name,  and  balance  at  bank  in  her  own  name,  all  coUe 
to  build  a  church,  but  no  trust  thereof  being  declared,  passed  I 
Qirdlestone  v.  Creed,  10  Ha.  480. 

A  gift  of  articles  of  vertu,  for  the  purpose  of  forming  an  art  mi 
held  good,  and  an  inquirv  (as  in  Sinnett  v.  Herbert,  7  Ch.  232)  d 
Holbtirne,  Coaies  v.  Mackollop,  53  L.  T.  N.S.  213. 

A  gift  for  the  purpose  of  providing  poor  women  with  lodgings^ 
as  involving  the  acquisition  of  land :  Re  Robson,  Emley  v.  David 
Div.  156. 

But  bequests  for  paving  off  charges,  though  merely  equitable, 
mortmain,  are  void :   Water  house  v.  Holmes,  2  Sim.  162:  Re  Luna 
12Ch.  D.  211. 
If  testator  **  recommends "  {A.   G,  v.  Dacirs,  9  Ves.  546),  or 
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Lading  lands  {Grieves  v.  (7(w«,  4  Bro.  0.  0.  67 ;  2 

ionage  is  valid  if  there  is  any  glebe  on  which  to 
site,  though  not  actually  dedicated,  before  the 
3  Eq.  60;  Champney  v.  Davey,  11  Ch.  D.  949; 
mding  *'  free  or  ragged  schools  in  a  place  where 
the  testator  already  existed,  was  held,  on  the 
ood  charitable  gift :  see  Re  HedgmaUy  Morley  v. 

t,  7  Ch.  232,  et  sup,  p.  1130  ;  Be  Lee,  21  W.  R. 
L.  J.  Ch.  830;  Re  Hvlbume,  63  L.  T.  N.S.  213; 
lb6. 

iying  after  5th  August,  1891,  a  legacy  to  be 
IS  payable  to  the  charity,  but  the  direction  to 
main  and  Charitable  Uses  Act,  1891,  s.  7,  eup. 
harity  Commrs  are,  however,  empowered  Tsect.  8, 
e  application  of  the  legacy  in  the  purcnase  of 
red  for  actual  occupation  by  the  charity. 
I  on  gif to  for  the  purpose  of  building  and  other 
lat,  in  every  case,  the  charity  must  receive  the 
he  direction  to  build,  &c.,  is  rendered  void  only 
le  purchase  of  land;  subject  to  that  limitation, 
d  and  binding :  Bristowe,  Mortmain  and  Chant- 
\  stq.    As  to  the  application  of  the  legacy,  see 


r,  PREVIOUSLY  TO  54  &  55  V.  0.  73,  be  given 

)  CHAKITIE8  BY  WILL. 

oney  to  be  laid  out  in  the  purchase  of  land  (in 
or  abroad :  Campbell  v.  E,  Radnor y  1  Bro.  C.  C. 
\  Ch.  309) :  9  G.  2,  c.  36;  and  as  to  leaseholds, 
dd.  457. 

>r  sale  and  conversion  :  British  Museum  v.  White, 
iter  had  agreed  to  sell,  but  the  sale  was  not  com- 
uss.  &  M.  71 ;  but  see  Middleton  v.  Spicer,  1  B. 
due  to  the  testator  as  his  share  of  a  residue  of 
3ted  to  be  sold :  Brook  v.  Badhy,  3  Ch.  672 ;  and 
:  Ih, ;  Lucas  v.  JatteSy  4  Eq.  73 ;  but  in  /?€  HilVs 
icy,  payable  out  of  the  proceeds  of  conversion  of 
jstate,  and  bequeathed  by  the  legatee,  was  appor- 

T  in  partnership  property,  so  far  as  it  comprised 
of  land :  Ashworth  v.  Munn,  15  Ch.  Div.  363. 
as  unpaid  purchase-money  of  lands  sold  by  the 
ip.  p.  1131 ;  Harrison  v.  //.,  1  Buss.  &  M.  71 ;  but 

ge  of  freeholds,  copyholds,  or  leaseholds :  A,  G» 
.  373;  2  Cox,  364,  Form  6,  sup.  p.  1126;  Milesy. 

R.  441 ;  or  due  on  promissory  note  or  bond  and 
-deeds:  Lucas  v.  Jones,  4  Eq.  73;  Alexander  v. 
K)  also  a  mortgage  of  a  life  interest  under  a  will 

mortgage  of  real  estate  :  Re  Watts,  Comford  v. 
^rsing  S,  C,  (27  Ch.  D.  318),  and  explaining  Ln 
inne's  Bounty,  15  Ch.  D.  561. 
g  crops:  Symonds  v.  Marine  8oc.,  2  Giff.  325, 
orough  rates :  Thornton  v.  Kempson,  Kay,  592  ; 
>  651. 

our  tolls:  Ion  v.  Ashton,  28  Beav.  379;  or  on 
Is:  ^.  O,  V.  Jo7ies,  1  Mac.  &  G.  574;  a  bond 
:bour  trustees  for  passage  over  bridges :  Re  David, 
Lifeboat  Institution,  43  Ch.  Div.  27  ;  41  Ch.  D. 
duties,  the  receipt  of  which  was  in  no  way  do- 
ing any  land  :  Re  Christmas,  Martin  v.  Lacon,  33 
erest  on  mortgage  of  realty ;  debentures  (in  form  of 
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assignments  of  dock  dues)  by  Dock  Commrs :  Alexander  t.  Brum 
153;  mortga<;e8  of  turnpike  tolls  and  railway  undertakings:  Ai 
Langdale^  4  D.  &  S.  413;  shares  in  the  New  Biver  Co.  :  Dryhnt 
tholomew,  2  P.  W.  127 ;  Damll  v.  Ntw  Biver  Co.,  3  D.  &  S. 
Navigation  shares:  Hawse  y.  Chapman^  4  Ves.  542;  Grand  June 
(shares:  Ware  v.  Cumberlege,  20  Beav.  503;  but  see  Edwards  t,  . 
money  to  be  invested  in  **  mortgage  security,"  and  held  on  trust 
income  to  charity :  Baker  v.  Svttim,  1  Ke.  224 ;  £3J  p.  c.  Cons.  Si 
Met.  Board  of  Works:  Clu^v.  C,  2  Ch.  D.  222  {secus,  money  bo 
justices  of  the  peace  under  2  &  3  V.  c.  93,  and  3  &  4  Y.  c.  88,  and  chi 
county  police  rates  :  Be  Harris^  Jacson  v.  Q^een  Anne^s  Bounty ,  15  ( 
or  bonds  under  the  Metropolis  Local  Management  Act,  1855,  secui 
on  occupiers  of  land,  and  leviable  by  distress,  if  necessary,  on  theii 
chattels:  Jervis  y.  Lawrence,  22  Ch.  D.  202). 

Shares  in  a  co.  manufacturing  iron  from  its  own  lands :  Morrii 
27  Beav.  218  ;  but  see  Myers  v.  Perigal,  2  D.  M.  &  G.  599,  620;  E 
Davis,  4  Eq.  272. 

Right,  under  grant  from  Crown,  to  moor  vessels  in  the  Thames 
Cotdttr,  Amb.  367. 

Immoveable  property  in  India  (if  the  testator  has  near  relatioi 
by  a  will  executed  twelve  months  before  death,  and  deposited  ao 
the  Indian  Succession  Act,  1865 :  Macdonald  v.  3/.,  14  Eq.  60. 
perty  in  Canada,  see  A  hboit  v.  Eraser,  L.  R.  6  P.  C.  96,  et  inf.  p.  1 

Proceeds  of  land  in  England  could  not  be  given  for  benefit  of  a 
Scotland:  Curtis  v.  Ifutton,  14  Ves.  537. 

Where  a  testator  charged  debts,  &c.  on  funds  not  applicable  to 
legacies,  and  then  on  pure  personalty,  his  balance  at  his  bank  was 
sot-off  for  sums  due  to  the  bank,  and  rent  in  agent's  hands  for  c* 
due  to  him :  Thomas  v.  Howell,  18  Eq.  198 ;  but  arrears  of  renti 
liolds  were  not  liable  to  deduction  for  ground  rent,  &c. :  lb. 
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PROPKRTY  WHICH,  INDEPE^^)ENTLY  OF  54  &  55  V.  C.  73,  MAY  BE 
CHARITIES  BY  WILL. 

Railway  debentures  (not  being  mortgages),  shares  in  railwi 
waterworks,  and  banking  cos.'  ecnp  shares  in  projected  railways : 
L.  Langdale,  4  D.  &  S.  402,  413  ;  Be  Langham,  10  Ha.  446 ;  Myers 
2  D.  M.  &  G.  599—622 ;  16  Sim.  533  (and  see  S.  C,  and  Forbes  v. 
Eq.  178,  189,  as  to  partnership  assets  consisting  of  realty  &c.):  i 
Hall,  6  D.  M.  &  G.  74,  90—94 ;  11  Ha.  6. 

Debenture  stock  created  under  the  Cos.  Clauses  Act,  1863  (2( 
c.  118):  Be  MitchelVs  Estate,  M.  v.  Moberly,  6  Ch.  D.  655;  Attrti 
9  Ch.  Div.  337  (overruling  Chandler  v.  Howell,  4  Ch.  D.  651 ;  As> 
Langdale,  4  D.  &  S.  402) ;  and  money  secured  on  the  county  polic 
bonds  given  by  the  justices:  Be  Harris,  Jacson  v.  Queen  Anne' 
15Ch.  D.  561. 

Debentures  in  the  form  given  in  Schedule  C.  to  the  Cos.  Cla 
1845,  made  by  a  railway  or  vraterworks  co.:  Hoidsworth  v.  Daven} 
D.  185.  The  distinction  is  between  cases  in  which  the  debenture  or 
gives  a  right  to  an  interest  in  the  land  itself,  and  those  in  whic 
substance  a  charge  on  the  general  undertaking  only;  as  to  this,  se 
v.  L.  C.  <fc  D.  By.,  2  Ch.  201 ;  Be  Panama,  dtc.  Co.,  5  Ch.  318;  J 
S.  Amer.  Co.,  2  Ch.  Div.  337 ;  Be  Parker,  Wignall  v.  Park,  (18 
682. 

Mortgages  by  corporations  charged  on  the  borough  fund,  althc 
fund  arises  in  part  from  rents  of  laud :  Be  Thompson,  Bedford  v.  Te 
Div.  161 ;  or  tne  district  fund,  at  all  events  where  the  corporatic 
surplus  lands:  *S*.  C;  and  see  Be  Holmes,  H.  v.  H.y  W.  N.  (90 
L.  J.  Ch.  267  ;  63  L.  T.  N.S.  477. 

Mortgages  by  a  corporation  as  waterworks  authority  under  lo 
Be  Parker,  sup. 

Shares  in  a  railway  which  had  leased  its  line  at  a  fixed  rent : 
Linley,  2D.  F.  &  J.  84 ;  shares  in  gaslight  or  dock  cos. :  S.  C; 
v.  Parker,  9  Beav.  450,  459,  n. ;  HilUm  v.  Qirattd,  1  D.  &  S.  183 ; 
Milne,  11  Beav.  507;  bonds  secured  by  assignment  of  canal  rate 
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wee,  22  Ch.  D.  202»  iup,  p.  1144 ;  liarbour  duties : 
Mcon,  33  Ch.  Div.  332,  sup.  p.  1143;  ahajes  in 
iDciple  :  iiayter  w  Tarkrr,  4  K.  &  J.  24  J  ;  teuiints' 
a^  3  Ma'UL  457 ;  shurt*s  in  ii  co»  for  purcluLsiag 
sUin^  or  letting  them  :  EntwutU  r.  Z>f*i'i>»  4  Eq. 

i  wliich  testator  liad  agreed  to  sell :  Middlrton  t. 
CT,  EdiimrtU  V.  //«//,  //<trriHon  v,  //.,  «a/i.  p,  1143; 
►  Deav.  434  (but  as  to  this  casei  see  Ash  worth  v, 
,  375) ;  shares  in  forctign  Tniues  :  liaktr  v*  Suttori, 
1133;  un'oaTii  of  rent:  Edwards  v.  //(f/^,  ^np, ; 
.98;  linKtkr,  Bndht/,  4  Eq.  106;  inbtalmente  of 
get  minerals  on  demised  laud :  /6.;  S,  C,  3  Ch. 

»  proceeds  of  land  directed  to  be  sold  was  held  not 
ough  a  person  helil  the  laud  for  life  ;  Marsh  x. 
it  see  Brook  v.  Badhy,  3  Ch.  672  ;  Athworth  \\ 
all  V.  Bonriit,  29  Beav.  462. 

proceeiis  of  uonver^ion  of  residuary  real  and 
'ViMf*.  iMCh.  D,  173;  but  i-.  anp.  p.  1 143. 
aot  applv  to  hind  in  Ireland  :  A.  G,  v.  Power ^  I 
,  Bad  nor]  1  B.  i\  C.  211  (see  7  &  8  V.  c.  97) ;  nor 
c.  36.  8.  6i  Macdonnhi  v.  Jf.,  14  E*i.  60;  nor  1 1 
/Iheira,  6  Eq,  334  ;  4  Ch.  309  ;  nor  to  laud  in  Ui.j 
'.  7  H.  L.  C.  124;  I  D.  M.  &  G.  506;  14  Beav. 
,  E.  I.  Co.,  1  Moo.  P.  C.  175  ;  and  see  May,  of 
r*/,  1  App,  Ca.  91  ;  but  laiul  abroad  is  not  *'piuv 
Dihrira,  6  Eq.  534  ;  4  Ch.  309. 
»stator  dying  domiciled  iu  Scotland^  possessed  of 
5  in  India,  was  paid  in  full  out  of  the  moveables  : 
60;  moveable  property  in  Canada  may  be  be- 
poses:  Abbott  y.  Eraser,  L.  R.  G  P.  C.  96,  et  BUp, 


WILL  UNBEB  THE  MORTMAIN  AND  CMAJUTABLE 
USES  ACT,  1891, 

Act,  see  sup,  p.  1137. 

I  testator  has  died  since  5th  August,  1801, 
p.  Il37)t  altenug  the  dofinitiou  of  "  land"  in  the 
Jses  Act,  l^HH^  every  kiud  of  property  which  fell 
id  is  excluded  from  the  new,  may  bo  assured  to 
r  iuttr  vivos ^  without  restnction  of  any  kind : 
lari table  Vrnm  Act,  181)1,  p.  3:^ ;  and  for  a  detailed 
of  the  section  on  the  different  kinds  of  property' 
lefinition,  see  ibid.  pp.  32  tt  atr/, 
remainiug  within  the  definitioa  of  **  land  "  (viz., 
itameuts.  coi-poroal  and  incorjKireal,  of  any  tenure), 
at  such  proporty  (sect.  5»  ««/i.  p.  1137),  and  per- 
out  therein  (sect.  7)i  may  lawfully  bo  given  to 
e  one  case  the  property  m  given  must  be  sold 
other  case  the  directiijn  to  purchase  land  is  void 
(J  chanty  retains  the  full  boaeht  of  the  gift, 
3  a  testator's  will  oontuins  a  direction  for  sale,  the 
der  the  Tvill,  and  the  direction  for  sale  contained 
not  apply  :  Biistowe,  Mortmain  and  Charitable 
63. 


BLED  TO  TAKE  LAKD  GIVEJT  BY  W1I*L. 

6  are  empowered  by  special  or  private  Acta  to  take 

6.  2,  c,  22,  s,   14  ;  9  O.  4»  c.  39,  s.  3 :  Bn'tUh 
S.  594  ;  3  Moo.  &  P.  689.     The  Middlesex,  tlio 
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St  George's,  and  the  Westminster  Hospitals:  see  6  ft  7  1^ 
8.  4 ;  4  ft  6  W.  4,  c.  xxxviii,  s.  1  ;  6  &  7  W.  4,  c.  xx.  s-  6;  Wig 
14Eq.  92 ;  Ptrring  v.  Traill,  18  Eq.  88.  Foundling  Hospital,  11 
Bath  Infinnary,  19  G.  3,  c.  23.  Royal  Naval  Asylum,  51  G 
Queen  Anne's  Bounty,  43  G.  3,  c.  107.  Oxford  and  Cambridge  1 
and  Eton,  and  Winchester,  and  Westminster  Schools,  9  G.  2, 
irith  a  limitation  of  the  number  of  adyowsons  that  may  be  hel 
gift  must  be  hand  fide  for  the  college,  ftc,  not  on  trust  for  oth< 
A.  a.  T.  Taiicrtd,  1  Ed.  10;  A,  G.  y.  Whorwood,  1  Vez.  534;  and 
Mwnbfft  I  Mer.  327.  As  to  the  Female  Orphan  Asyliun,  and 
for  the  Indigent  Blind,  see  Nftheraole  y.  School  /or  Indigent  B\ 
1 ;  and  as  to  them  and  the  Deaf  and  Dumb  Asylum,  see  Lhe^ 
Eq.  444,  €t  inf. 

A  charity  empowered  by  a  priyate  Act  to  take,  hold,  reoeiye,  an 
sums  of  money  *'  bequeathed  or  deyised,"  cannot  take  a  bequee 
personalty:  Nethersole  y.  School  for  Indigent  Blind,  11  Eq.  I;  ( 
12  Eq.  444 ;  but  one  empowered  to  hold  lands  can :  Perring  y.  T 
88 ;  cofUrd,  Brit  Museum  y.  White,  2  S.  &  S.  595 ;  and  see  Mogg 
Vea.  62;  Luckcraft  y.  PHdham,  6  Ch.  D.  205. 

To  these  may  be  added  the  Ecclesiastical  Commrs,  to  whom  hei 
goods  or  chattels,  may  be  granted  or  left  by  will,  by  6  ft  7  1 
Baldwin  v.  ^.,22  Beay.  419. 

A  gift  of  residue  (pure  and  impure)  to  trustees,  to  diyide  amoi 
rities  as  they  should  in  their  uncontrolled  discretion  think  fit,  wai 
Lewii  ▼.  Allenby,  10  Eq.  668. 

As  to  churches,  see  43  G.  3,  c.  108,  et  sup. 

Land  in  the  city  of  London  may  be  deyised  in  mortmain  by 
freemen :  A.  O.  y.  Fishmongers*  Co.,  1  Keen,  495 ;  Middletoti  y.  ( 
C.  C.  409. 

By  51  G.  3,  c.  115,  s.  2,  fiye  acres,  or  less,  of  the  waste  of  a  mi 
conyeyed  for  a  church,  churchyard,  or  glebe :  see  Forbes  y.  Ecc 
15  £q.  51. 


s  's 


I  I  \ 


iM! 


KABSHALUKG. 

The  Oourt  will  not  marshal  assets  in  fayour  of  charities: 
Kershaw,  Form  15,  p.  1130,  as  between  realty  and  personalty,  no 
pure  personalty ;  nor  where  the  bequest  is  residuar}^ :  A.  O.y.  E. 
3  Bro.  C.  C.  373 ;  nor  where  it  is  particular :  Hobson  y.  Blackln 
273;  and  see  Aldrich  y.  Cooper,  2  L.  C.  Eq.  (4th  ed.)  103 ;  Tudc 
et  seq. 

Formerly  it  was  otherwise :  A.  O.y,  Orates,  Amb.  158 ;  A.  G. 
Amb.  217. 

Now,  where  there  is  a  bequest  to  a  charity  out  of  a  mixed  fun 
appropriates  the  fund  as  if  no  lessl  objection  existed  to  applying 
it  to  cnarities,  and  then  holds  that  so  much  as  would  thus  con 
prohibited  funds  fails ;  and  the  gift  is  yoid,  2>ro  tanto,  in  the  prop< 
the  prohibited  fund  bears  to  the  whole  property  applicable  to 
Williams  v.  Kershaiv,!  Keen,  275,  n.,  according  to  tneir  values 
at  the  testator's  decease :  Re  Clark,  Husband  v.  Martin,  33  W. 
L.J.  Ch.  1080;  52  L.  T.  N.S.  406  ;  Sparling  Y.Parker ;  Williams 
siw.  p.  1130;  and  not  at  the  time  of  apportioning:  Calvert  v. 
H!.  &  M.  446;  correcting  Robinson  y.  London  Hosp.,  10  Ha.  19,  2 
the  duly  on  charitable  legacies,  given  free  of  duty,  be  paid  ou 
personalty :  Wilkinson  v.  Barber,  14  Eq.  96 ;  and  a  legacy  in  pu] 
covenant  is  in  the  same  position :  Fox  v.  Lownds,  19  Eq.  453. 

But  where  a  testator  had  by  his  will  distinguished  between  le« 
personalty,  a  direction  in  a  codicil  to  pay  a  legacy  out  of  persona 
to  mean  pure  personalty :  Wilson  v.  Thomas,  3  My.  &  K.  579 ;  anc 
son  V.  Cockill,  3  D.  J.  &  S.  622. 

Where,  however,  the  exor  has  admitted  assets  for  payment  of  tl 
bequests,  the  assets  may  be  marshalled  in  favour  of  the  charity : 
E.  Radnor,  1  B.  C.  C.  271. 

A  testator  may  himself  marshal  his  assets,  so  that  the  whole 
personalty  may  be  reserved  for  paying  the  charitable  legacies: 


■^4^^ 


or 


Will 


rickissim  T,  Coch'lf,  3  D,  J,  &  S.  622 ;  Tmflor  v. 
:  J.  84  ;  LeftM'^  v,  Itntirfrur,  W.  N.  (78)  21 ;  (79) 
a  18  and  19,  «•»/>.  pp.  li^M,  1|:<5. 
ecUxI  peeuniiiiy  lt»j^rtcao«  to  charitiea  to  bo  paid 
h  wa>*  6iirficii?nt«  iunl  i^ve  other  ^tieral  pecu* 
i  which  tho  ijiipiiro  pci-Honjilty  waa  autficieiit  to 
0  charitable  lepicies  WiL*re  so  fiu*  in  the  nature 
at  the  others  iniiHt  be  imid  out  of  the  impiutJ 
'<»rr/,  3  Mac.  &  G.  735 ;  rnit  in  euch  a  case  the 
?  proprirtion  «>f  debts,  funeral  and  tostamentary 
att^ibly  with  the  impure  i>n>ionttIty  :  Tempeti  v. 
uont  y]  Oiivrint,  4  Ch.  301». 
re  jjfivtrn  to  tnn^t^^e*  to  sell  and  pay  debts,  &c» 
jf  the  personalty  to  pay  the  remainder  of  debts, 

roj^iduo  of   the  persf>naUy  wub   becjutMithotl   to 

residue  should  only  incliido  jiure  pers^onaltyt  it 
and  K'^cios  were  thrown  primarily  on  the  land, 
e  jierM>nalty :    IVtlU  v.  Hourue^  Ifl  Eq,  487  :  and 

to  charities*  with  a  diioction  that  the  pure  pyr- 
r  salLnfjibg  the  gift:  Mih^  w  Harrison^  22  W.B. 
Of/7,  o  Jur.  N.8.  137, 

eat  of  charitable  kj^acicrt  •*  oxcluftivoly '*  out  of 
[uivuli-<nt  b>  a  din'ction  tliat  thi^  r»'Hidu*»  »hould 
lorsonalty :  He  Atuttltl,  fittvett»t'ntft  v.  Wfirkmnn^ 
at,  LacijY,  Htont',  53  L.  T.  N.s/ll3. 
^  appear  to  be  inapplicable  where  the  testator 

1H91  :  ftce  Bri^t-owe,  Mortmain  and  (.'haritablo 

)y  tG(*tiitor  in  favour  of  one  rliarital*lo  jrift  will 

ow  other  charitable  let^acicr*,  giv*in  by  tbo  Ham« 

soiialtVt  and  HO  defeat  them ;  for  maii^halling 

boae  who  have  two  funds  :  ///. ;  nrcAtA^  of  course, 

?  land :   Wifffj  v*  Nir/taff^  14  Kq.  02. 

.  232  (followeii  in  ^'tutmpnrff  v.  Jhn^f^  11  Ch.  D, 

ue  for  "  erecting  or  endowing"  a  churnh,  £')iH\ 

ttuuidty  uiider  4.1  G.  3,  t*  lltH  {mip.  p.  113fi),  to 

lesiduur}*  pure  personalty  held  applicable, 

ug  doeh  not  apply  to  the  bi*(]ue*t  by  a  Scot^^htnan 

r/A/  v.  M.,  14  H.[.  f>0. 


I  rnARGES — .\IT0ETI0>'MT1NT. 

l)articiilar  l>iMpiG«t  to  a  charity,  under  the  law 
md  Charitable  Uses  Act»  1891,  the  t*ourt  will 
icieg  and  the  costs  of  tlie  action  bi^twet^n  such 
Liable  as  ai^  applicfible  to  charity  legutiies,  and 
3r  such  fund  conRi«its  of  pure  and  impure  per- 
,  3  B.  C.  C.  373,  H  inp..  Form  0,  pp.  1125,  1 127  ; 
irming  a  mixed  fund  :  Citrtis  v.  Ifutton,  14  Vea. 
s^.  &  Id.  752,  and  ca^^s  in  notes  there ;  Fourdrin 

Wt/h(im8  Y,  KrrHhan\  1  Ke.  274 »  n. ;  /Vfc^  v, 
64;   Croshie  v.   i'orjK  Ltverpjoi^    1  lluss,   &  M. 

7oiir  of  a  clmrity  will  abate  i-ateably  with  other 
r  re«pectivG  values  at  the  testator* a  death :  Hake 

;  W.N.  (78)66. 

failing  in  mortmain,  cost-n  of  Kuit  as  to  realty 
.ded,  and  as  to  personalty  from  undispo«?ed-of 
25  Beav*  154;  Row  v.  /?.,  7  Eq.  414;  and  see 

ft  Mortmain  and  Charitable  Uses  Act,  1801,  no 

puting  the  pift  wae  allowed  costs  only  aa  between 
.  llifme,  U  Beay*  528;  S.  t\,  1  D.  M.  H  Q.  5U6 ; 
r  point  being  raiBed  for  the  next  of  kin,  tboy  aro 
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allowed  oosU  as  between  eolr  and  client:  Carter  t.  Ore^r$,  3  £.  & 
608  ;  contra,  Wilkin9on  v.  Barber,  14  Eq.  96. 

A  charge  of  **  testamentary  expenses,"  it  is  now  settled,  includes  H 
of  an  admon  action :  Miles  v.  Harrison,  22  W.  R.  441 ;  9  Ch.  316;  Ido 
Jl/ord,  V.-C.  H.,  19  Not.  1874,  B.  3625 ;  overruling  Browne  t.  Groon 
4  Madd.  495,  and  Brougham  v.  Pmvlett,  19  Beav.  119  (where  the  won 
stronger);  Linley  v.  Taylor,  1  Giff.  67  (S.  C,  2  D.  F.  &  J.  84);  8 
Morrell  v.  Fisher,  4  D.  &  Sm.  422 ;  Morg.  &  D.  115. 

Costs  of   all  parties  to  a  successful  action  to  set   aside  deeds 
duly  executed  and  enrolled  were  paid  out  of  the  estate :    Wickham  \ 
1  &.  17. 

where  a  testator  gave  a  specific  fund  to  A.  upon  trust  to  pay,  im 
certain  charitable  anns.  which  weico  held  Toid,  and  the  residue  of  the 
A.,  and  his  general  residue  to  B.,  the  accretion  from  failure  of  the  ch 
gifts  went  to  A. :  Aston  v.  Wood,  22  W.  R  893. 

By  the  16  &  17  V.  c.  51,  ss.  16,  27,  propeity,  on  becoming  subjc 
trust  for  charitable  or  pulslic  purposes,  is  liable  to  succession  du 
BLanson,  Succession  Duties,  337. 

As  to  charities  being  liable  to  poor-rate,  see  St.  Thomas's  Hosp.  v.  t 
L.  R.  7  H.  L.  477 ;  (Jreig  v.  Univ,  of  Edinb.,  L.  E.  1  Sc.  348 ;  Merse 
V.  Cameron,  11  H.  L.  C.  443;  Tudor,  Char.  367;  and  as  to  allowa 
respect  of  income  tax  on  property  held  for  ^'charitable  purposes' 
6  &  6  V.  c.  36,  8.  61,  see  Commrs.  for  Income  Tax  v.  Penisel^  (1891 
531. 
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CHAPTER  XLni. 

ACCOUNT. 
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-General  Acjoount — Original  Judgment. 

.    tTndgment  or  Order  for  Account. 

"by  his  writ  of  summons,  or  statement  of  claim,  or 
;  to  account  and  to  pay  what,  if  anytliing,  upon  taking 
>y  directed,  shall  be  certified  to  be  due  to  the  Deft 
n  account  be  taken  of  all  dealings  and  transactions 
md  the  Deft  (from  the  —  day  of — ) ;  And  Let  what, 
^d  account,  shall  be  certified  to  be  due  from  either 
she  other  of  them,  be  (within  one  month  after  the  date 
rlt's  certificate)  paid  by  the  party  from  whom  to  the 
the  same  shall  be  certified  to  be  due;  [or,  And  the 
ition  of  this  action  is  adjourned]. — ^Liberty  to  apply. 

ing  it  to  a  district  registrar  to  take  the  accounts  directed 
Corp.  o/Aberavon  v.  Momtts,  M.  E.  at  Chambers,  10  Dec. 


'  M  I' 


IV 


r  Inquiries  and  Accounts  in  Action  by  Building  Con* 
or  against  his  Employer  and  the  Architect. 

ring  &c.:  1.  An  inquiry  whether  the  Pit  [builder']  has 
Deft  D.  [employer']  any  and  what  works,  which  are  not 
x)ntract  dated  &c.,  in  the  pleadings  mentioned;  2.  An 
the  Pit  has  executed  for  the  Deft  D.  imder  the  said 
I  what  works,  the  price  of  which  is  not  included  in  the 
has  made  and  executed,  by  and  under  the  direction  of 
Mtect],  any  and  what  variations  in  the  works  included 
■act;  3.  An  account  of  what,  if  anything,  is  due  from 
iie  Pit  in  respect  of  the  matters  mentioned  in  the  said 
L  and  2  respectively ;  4.  An  account  of  what,  if  any- 
m  the  Deft  D.  to  the  Pit  in  respect  of  the  contract  price 
e  said  contract  dated  &c. ;  5.  An  inquiry  whether  there 
md  what  omissions  on  the  part  of  the  Pit  in  the  per- 
I  said  contract;  6.  An  account  of  what,  if  anything,  is 

4b 
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due  from  the  Pit  to  the  Deft  D.  in  respect  of  any  such  < 
Adjourn  &c. — ^Liberty  to  apply. — Kimherley  v.  Dick^  M. 
1871,  A.  2887  ;  13  Eq.  22. 

For  declaration  in  suit  by  the  contractors  for  the  restoration 
against  tho  employer  and  tne  architect  that  Pits  were  entitled  1 
all  quantitieti  of  work  done  beyond  the  quantities  specified  ;  bu 
allowance  for  the  extra  price  paid  for  stone ;  with  inquiry  wha 
Pits  in  respect  of  such  work  or  quantities  of  work  done,  and  ( 
to  other  allowances,  and  inquiry  what  remains  due  to  Pits  in  p 
work  done  under  the  contract,  with  costs  of  suit  to  Pits  up  to 
see  Ktmp  v.  Rose,  \  Gif.  269,  V.-C.  S.,  5th  June,  1858,  A  1125, 

In  this  case,  as  in  Kimherley  t.  Didc^  sup.,  there  was  an  agreei 
the  architect  and  employer  which  was  moiknown  to  the  builder, 
to  disable  them  from  enforcing  their  rights  against  him,  but  ix 
builder  is  bound  by  the  quantities,  unless  he  can  show  that,  in 
out,  the  architect  was  the  employer's  agent,  or  that  the  employe 
their  accuracy :  Scrii^ner  v.  Pask^  L.  K.  1  C.  P.  715 ;  and  eve 
builder  is  not  bound  by  the  Quantities,  he  must,  if  he  wishes  to  ( 
stop  at  once  on  discovering  tneir  inaccuracy :  Kimherley  t.  Dick 


3.  Inquiiy  as  to  Amount  due  to  BaUway  Contractor  for 

Materials. 

*'  Let  the  following  &e. — An  inquiry  whether  anything 
remains  due  to  the  Pit  in  respect  of  works  executed,  ai 
supplied,  or  otherwise,  under  the  seTeral  contracts  in  tl 
mentioned,  having  regard  to  the  terms  of  such  contracts  : 
and  to  the  circumstances  under  which  the  Pit  carried  on  a 
the  said  works." — ^Adjourn  &c. — Mcintosh  v.  G.  W.  /?y., 
May,  1855,  B.  963;  S.  C,  3  Sm.  &  G.  146. 

4.  Account  of  what  renmins  due  to  Railway  Contractor ^  «ti 
as  to  the  Allowance  or  Disallowance  of  particular  I 

"  DiscHABGE  judgment  without  prejudice  to  any  questi 
stead  thereof,  Declare  that  the  Pit  is  entitled  to  be  all( 
account  hereinafter  directed,  the  sums  of  £4,000  and  £2, 
by  him  in  respect  of  the  bonuses  agreed  to  be  paid  by  th 
CO.,  for  the  extra  despatch,  increased  expenses,  and  e: 
means  used  and  employed  in  expediting  and  completing  i 
those  parts  of  the  railway  which  are  in  the  pleadings  in 
mentioned;  and  the  said  sums  of  £4,000  and  £2,000  are  tc 
to  the  Pit  in  taking  the  said  account  accordingly;  But  also 
the  Pit  is  not  entitled  to  be  allowed  the  sum  of  £1,800, 
thereof,  claimed  by  him;  and  is  not  entitled  to  anyallowan 
of  any  loss  or  damage  sustained  by  delays  in  giving  p 
lands,  as  in  the  pleadings  mentioned ;  And  Let  the  follow 
account  of  what,  if  anything,  remains  due  to  the  Pit  in  re< 
several  works  and  matters  included  in  the  final  account 
and  in  the  accounts  of  day  work,  delivered  by  the  Pit  to  th 
00.,  as  in  the  pleadings  mentioned;  and  in  taking  such  \ 
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ieliyered  which  may  be  found  to  hare  been 
orbed;  And  Let,  for  the  purposes  of  such 
be  made  as  may  be  necessary  for  the  pur- 
at,  if  anything,  the  Pit  and  his  co-contrac- 
[Q,  hare  become  entitled,  or  the  Pit  is  now 
ants  or  damages  arising  from  mining  opora- 
g,  the  Pit  shall  be  f oimd  to  be  entitled  to  in 
)wed  to  him  in  taking  the  said  account.*' — 
me  of  the  co-Defts  with  costs,  without  pre- 
'  against  the  co.,  and  without  costs  as  to 
\  of  interest  and  of  the  other  costs  reserved, 
it,  fund  in  CJourt  to  be  paid  out  to  Defts 
Y  to  eLi}^lj.—Hill  V.  South  Staff.  Ry,,  L. JJ., 
,  11  Jur.  N.  S.  192. 

I  the  landing  rents  received  by  Deft  for  land- 
^her  coal  owners,  or  otherwise,  through  a  shaft 
f  working  coals,  of  which  the  Pit  and  Doft  were 
nded  moifties;  such  shaft  having  been  con- 
3eft  was  exclusive  owner;  and  an  account  of 
Pit's  share  of  such  rents,  with  declarations  as 
oe  CUgg  v.  Clegg,  3  Giff.  336,  V.-C.  S.,  13  Nov. 

)eft  with  a  particular  item  admitted  by  his 
mith  V.  Wilkinsoti,  L.  C,  9  Feb.  179S,  B.  363; 

t  having  regard  to  an  agreement,  see  Hardinge 
A.  438  ;  1  Atk.  469. 

Deft's  judgment  to  stand  as  security  for  pay- 
g  to  him  on  the  balance  of  the  accoimt,  see  Old 
i.  459. 

g  special  directions  as  to  the  mode  of  taking 
all,  V.-C.  M.,  6  Dec.  1869,  B.  854;  varied  on 
70,  B.  2964 ;  and,  for  the  decree,  5.C.,  V.-C.  M., 


nt  of  Uncommnted  Tithes, 

of  all  sums  of  mon«y  due  and  owing  to  the 
From  the  Defts  D.,  K.,  and  N.,  respectively, 
veiling-houses,  buildings,  and  lands,  situate 
ah  of  B.,  in  the  county  of  S.,  occupied  by 
L  account  of  vicarial  tithes,  dues,  and  obla- 
L,  1870,  to  be  calculated  at  and  after  the  rate 
id  of  the  yearly  rent  or  value  of  such  d well- 
lands,  respectively,  deducting  twopence  for 
luch  occupiers  respectively  sown  with  wheat, 
or  every  acre  of  the  lands  of  such  occupiers 
j;  and  so  in  proportion  for  a  greater  or  less 
d  Defts  D.,  K.,  and  N.,  respectively,  within 
f  the  Chief  Clerk's  certificate  of  the  result  of 
It  C.  the  respective  amounts  which  shall  be 
;hem,  the  Pit,  by  his  counsel,  waiving  all 
-Defts  D.,  K.,  and  N.  to  pay  Pit  C.'s  costs. 
4  e2 
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— Liberty  to  apply. —  Crake  v.  Burgess,  V.-C.  H., 
1134. 

For  decree  for  account  of  tithes  against  several  De 
respectively  to  pay  what  shall  be  due  from  them  respecti 
costs  by  them  generally,  see  EsdaiU  y.  Peacock,  John.  21) 


6.  Leave  to  inspect  Bankers*  Books 

Upon  the  application  of  the  Pit,  and  upon  hearii 
Deft,  Let  the  Pit,  his  solrs  and  agents,  be  at  libert; 
times,  upon  giving  reasonable  notice,  to  inspect  and 
entries  in  the  books  of  Messrs.  C.  &  Co.,  of  &c.,  be 
the  account  of  A.  B.  deceased,  for  the  purpose  of 
remittances  were  made  by  the  said  A.  B.  to  the  Deft 
1878  and  1879;  But  such  order  is  to  be  served  upon  i 
&  Co.  three  clear  days  before  the  same  is  to  be  ( 
Laurell,  Hall,  V.-C,  27  May,  1880,  A.  1169. 


7.  Leave  to  adopt  Proceedings  informer 

And  in  (making  the  inquiries  and)  taking  the 
directed  any  proceedings  had  and  taken  in  the  cause 
y.  A  tt  woody  are,  so  far  as  the  same  may  be  applicabi 
the  Judge  shall  think  fit. — Lloyd  v.  Attwood,  L.  JJ., 
1075;  and  see  Moss  v.  Gregory^  M.  R.,  9  March,  1 
p.  1175 ;  Barr  v.  Willis,  V.-C.  S.,  10  March,  1871,  A 

For  form  of  order  continuing  proceedings  against  ti 
accounting  party,  r.  sup.  Vol.  I.,  p.  102. 

For  forms  of  orders  directing  additional  accoxmts  ai 
Vol.  L,  p.  168. 


NOTES. 
SUBMITTINO  TO  ACCOUKT — ACCOUNT  AQAINST  PLAINTIFF 

The  original  order  sometimes  contains  a  direction  f< 
amount  which  may  be  foimd  due.   If  not,  further  conside: 

By  O.  xxxni.  7,  directions  for  accoimts  are  to  be  c 
Bup,  Vol.  I.,  p.  272;  but  where  only  one  account  or  inqi 
is  unnecessary. 

It  was  usual  and  proper  for  a  claim  for  an  account  to  C( 
by  the  Pit  to  account  Imnself ,  and  such  submission  shot 
order.  The  omission  of  it  in  the  bill  did  not  make  it  dem 
Tipping,  4  Beav.  688 ;  Totdmin  v.  Reid,  14  Beav.  505 
mission  was  implied :  KenningUm  v.  Ilmighton,  2  Y.  &  C 
be  made  a  condition  precedent  to  the  making  the  decree 
24  Beay.  237  ;  and  after  a  decreeor  judgment  lor  account 
be  ordered  to  pay  the  sum  found  due  m)m  him  where  th 
mutual :  Clarke  v.  Tipping,  Toulmin  v.  Beid,  sup. ;  Stou 
296  ;  Horwood  v.  Schmedes,  12  Ves.  316  ;  and  see  Staintor 
Beav.  346 ;  but  not  where  the  amount  foimd  due  is  not 
on  the  part  of  the  Pit :  Hollis  v.  Bulpeit,  13  W.  R.  492 ;  i 
Ba.  &  B.  216.  It  is  for  this  reason  that  a  Deft  could,  aft 
account,  revive  against  the  Pit :  Anon,,  3  Atk.  691 ;  Stom 
V.  Schmedes,  svp,;  and  that  a  writ  of  ne  exeat  may  be  obt 
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for  account :  Dom^a  can,  1  P.  Wms.  263 ;  Sobey 
L,  p.  451. 

lin  a  submission  by  the  Pit  to  account,  whether 
so  or  not :  Fowler  v.  Wyatt,  24  Beav.  237  ;  and 
1,  1863,  Beg.  Min.  187  ;  13  W.  E.  494,  et  sup,, 
T  the  decree  (V.-C.  K.,  10  Nov.  1862,  A.  2361) 

ung  the  licensee  for  an  account,  must  put  him- 

nor  by  offering  to  pay  anything  which  may  be 

un  V.  Macmillan,  17  Ch.  D.  423. 

the  power  of  making  such  judgments  as  may 

iplete  justice  is  extended  by  Jud.  Act,  1873, 

lere  in  any  action  a  set-off  or  counterclaim  is 

)  claim,  the  Court  may  give  judgment  for  the 

avour. 

:he  balance  which  results  upon  the  hearing  of 

I,  3  Ch.  D.  106. 

mnot  be  made  against  a  Pit :  S,C,,  Toulmin  v. 

\  may  be  directed  in  a  proper  case  :  Chamley  v. 
i.  718 ;  but  only  where  a  case  is  made  on  the 
wn  V.  CUwhy,  2  Beav.  30 ;  Ecdeston  v.  L,  Shtl- 

sen  co-Defts  should  be  made  on  further  con- 
D.  M.  &  G.  338 ;  and  as  to  declaring  rights  and 
m  co-Defts,  v.  sup.  Vol.  I.,  p.  144. 

^YMENT  INTO  COUKT. 

mt,  the  Deft,  upon  his  admission,  or  when  it  has 
that  a  balance  is  due  from  him,  may  be  ordered, 
le  amount  into  Court :  London  Syndicate  v.  Lord, 
an  V.  CoXf  lb,  148 ;  but  see,  contra,  Neshitt  v. 

I  account  has  been  rendered,  and  the  Court  has 
Dcount,  and  evidence  as  to  items  in  dispute,  the 
)  of  the  case,  and  if,  in  the  fair  exercise  of  its 
Lve  at  a  conclusion  that  a  sum  will  be  due  to  the 
3count,  it  will  order  payment  by  the  Deft  of 
don  Syndicate  v.  Lord,  8  Ch.  D.  84,  90 ;  Wanklyn 
6;  and  see  Porrttt  v.  White,  31  Ch.  Div.  62; 
254,  note;  Lewin,  1110. 


TO  ACCOUNT  GENERALLY. 

3),  all  causes  and  matters  for  taking  of  partner* 
signed  to  the  Chancery  Division, 
of  ordinary  account,  where  the  Pit  in  the  first 
account  taken,  the  writ  of  summons  is  to  be 
ich  account  be  taken. 

in,  if  the  Deft  fails  to  appear  (v.  sup.  Vol.  I., 
ot  show  that  there  is  a  preliminary  question  to 
order  for  the  account  claimed  with  all  usual 
plication  is  to  be  made  in  Chambers, 
urt  to  refer  questions  of  account  arising  in  any 
)rolonged  examination  of  accounts  to  a  special  or 
.,  p.  362. 

iccounts  may  be  ordered  to  be  taken  in  the  office 
",  and  his  written  report  may  be  acted  upon  by 
all  seem  fit ;  and  as  to  taking  accounts  m  Dis- 
7,  13,  sup,  p.  152  ;  and  that  an  official  referee  is 
and  inquiries  in  the  strict  way  usually  adopted 
mbers,  see  Re  Taylor,  Turpin  v.  Fain,  44  Ch.  D. 

t  or  a  Judge  may  at  any  stage  of  the  proceedings 
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in  a  cauBe  or  matter  direct  any  neoessary  inquiiiee  or  accon 
taken,  although  there  is  some  special  or  further  relief  soi 
special  issue  to  be  tried,  as  to  which  it  may  be  proper  1 
matter  should  proceed  in  the  ordinary  manner. 

The  rule  does  not  authorize  the  Court  to  refer  to  Chami 
the  questions  in  a  cause,  but  only  to  direct  before  trial  accoi 
otherwise  have  been  directed  at  the  trial :  Gamham  v.  Sh 
666 ;  and  see  Blake  v.  Harvey,  29  Ch.  Div.  827 ;  Clover  y,  W 
B.  B,  Si^.,  50  L.  T.  N.8.  382. 

In  general,  a  Pit  is  not  entitled  to  apply  by  summons  fo 
tion  of  the  question  at  issue,  which  will  properly  be  deci 
Borthwick  v.  Bans/ord,  28  Ch.  D.  79. 

By  O.  xxxn.  6,  any  party  may,  at  any  time,  apply  by 
order  as  he  is  entitled  to  upon  the  admissions  in  the  plead: 
V.  Beade,  1  Ch.  D.  643 ;  aup.  Vol.  I.,  p.  157. 

An  admission  of  the  accounting  relationship  is  enougl 
allege  that  the  balance  is  due  to  him  :  Turquani  v.  WiUon, 
see  Lockett  v.  Z.,  4  Ch.  340,  et  sup.  Vol.  I.,  p.  77),  in  which  ( 
to  pay  costs  if  the  balance  is  found  against  him :  Fry  v.  F., 
As  to  what  is  a  refusal  to  account,  see  Pince  y.  Beatiie,  1 1 
As  to  giving  leave  to  defend  where  there  is  a  question  ol 
Vol.  I.,  p.  25. 

The  taking  of  accounts  having  been  assigned  to  the  Chai 
Jud.  Act,  1873,  s.  34  (3),  cases  in  which  a  bill  for  an  aco 
lain  previously  should  now  be  brought  in  the  Chancery  Di 
(not  mvolving  the  taking  of  an  account)  in  which  an  add 
nave  been  the  proper  remedy  (as,  for  instance,  actions  for  c 
due,  or  for  liquidated  dama^,  or  mere  cases  of  set-off  or 
ma^r  be  assigned  to  any  Division  of  the  High  Court,  includ 
Division. 

This  being  so,  it  will  still  be  desirable  to  notice  the  dist 
the  jurisdiction  at  Law  and  in  Equity  under  the  old  prad 
(v.  inf.)  in  which  the  only  ground  for  coming  into  Equify  wa 
some  question  of  equitable  rights  of  which  a  Court  of  La 
notice  (e.y.,  where  tnere  was  an  equitable  set-off),  or  that  s 
Eouity  alone  could  give  (f.^r.,  discovery)  was  required. 

Prior  to  the  Jud.  Acts,  a  creditor's  usual  remedy  for  a  1 
Law,  and  mere  inability  to  enforce  it  there  did  not  give  a  re 
Kirk  V.  Bromley  Union,  2  Ph.  640,  648 ;  Crampton  v.  Vam> 
Where  the  remedy  was  concurrent,  the  question  of  transfe 
into  or  dealing  with  it  in  Equity  was  one  of  convenience  i 
case :  Hill  v.  S,  Staf,  By,,  11  Jur.  N.S.  192 ;  Foley  y.  Htl 
Shepard  v.  Brown,  4  Giff.  208 ;  Southampton  Dock  Co,  y.  Sc 
and  Pier  Co,,  11  Eq.  254;  and  see  S,  C,,  14  Eq.  595. 

Suits  for  account  were  entertained  in  Equity  where  comp 
not  be  done  between  the  parties  in  one  ordinary  action  at  la' 
2  H.  L.  C.  28 ;  O'Connor  v.  Spaight,  1  Sch.  &  L.  309 ;  see  . 
14  W.  R.  94 ;  or  only  by  means  of  an  action  of  account :  Keiinin 
2  Y.  &  C.  C.  620. 

The  powers  given  to  the  Common  Law  Courts  by  the  C. 
of  compelling  discovery,  ^^ranting  equitable  relief,  and  of  ref 
account  (v.  sup,  p.  365),  did  not  oust  the  jurisdiction  of  the  Co 
that  Court  being  provided  with  machineiy  enabling  it  to  di 
cated  accounts  by  its  own  officers  and  under  its  own  a>nst 
Croakey  v.  Europ,  &c.  Co.,  1  J.  &  H.  108  (where  the  injunc 
on  the  application  of  some  only  of  the  Def ts) ;  and  see  L 
Baldwin,  9  Jur.  N.S.  1280. 
A  bill  for  an  account  would  lie  in  Equity : — 
1.  Where  there  were  *'  mutual  accounts,"  by  which  are  i 
one  only  of  two  parties  has  received  money  and  made  payn 
of  the  other,  but  where  each  of  two  parties  has  received  and 
of  the  other:  Phillips  y.  P.,  9  Ha.  473;  N,  E,  By,  y.  Ma^ 
Padwick  v.  Hurst,  18  Beav.  579  r  Fluker  v.  Taylor,  3  Drew,  li 
v.  Clemens,  6  Beav.  165  (mei  chants  and  their  foreign  corresj 
nington  y.  Houghton,  2  Y.  &  C.  C.  620 ;  and  see  the  decree,  Ih 
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L  12S0,  in  wluch  an  aetioQ  <m  a  bond  giTen  as 
I  due  on  mutual  and  unsettled  accounts  was 

hoiigli  not  *'  mutiml  '*  were  too  complicated  to  bo 
rt  of  Liiw,  or  could  only  be  sottlixl  by  ii  inulti- 
be  better  dealt  with  ia  Equity":  U'Connur  v, 
>9;  Kruuintjlvn  v.  Hamjhkm,  2  Y*  &  C.\  C\  620 
T  landlords):  Taff  Vale  Rij.y.  Nt'joH,  1  II.  L.  C. 
aj^iiuHt  the  railwav,  and  the  Imnkriipt  assi^^o^ 
.  \V.  %.,  2  Muc.  &'G.  74 ;  2  Dr.  &  S.  loH ;  3  iiuu 
r,  Cor/K  LifcrfrtuJ,  3  D,  &  J,  3*34  ;  Rauifrr  v.  (J.  Wm 
>rs  ugttinEit  railway);  Vorp,  Carlisie  v.  n't7*o«,  13 
stiige  coach  lor  acofjuut  of  town  dues) ;  Iltil  t. 
R2  (cnntracti>rs  Mj^ainat  railway) ;  Kemp  v*  //a»e, 
I;  Kimberlri/  y,  liieA\  13  Eq.  1^  tt  sup,  p.  1149 
;  If.  Martborou(ffC»  Cagf,  i  liro.  P.  C.  175;  //ar- 
r.  N.B.  576  (serrant  with  sulary  dependent  on 
here  lit*ing  no  piutncrsliip). 
that  the  acct)uut«  were  voluminoui?  imd  intrit'ttto 
i^mxurer:  J\idtt'tc/c  v.  Hurst,  IN  licav.  d70;  JHitt 
«*,  when  thei"o  was  enough  t^>  show  that  the 
i  V.  Clrmcnif  G  Bear.  lOo  ;  8.  JC.  Jltj,  v.  BriMjdtn^ 

ij unctions  to  stfiy  actionn  ut  law  were  refused 
ot  sufficiently  complicated:  Diuwiddie  v,  Ikidry, 
er  aj^ainst  hii^  pniitipal) ;  N,  E,  Hy,  v.  Mitrtin^t 
kjst  it^  aunrpyoris  and  engineers) ;  S.  E,  Ity,  v, 
dway  and  Ha  contiuctt^r) ;  OW/aJionn/  v*  /h'cAson, 
against  lanOlord) ;  Foley  v.  Hill,  2  it.  L.  C.  2« ;  I 
bunker);  Momt^h  v.  Le^rin^  12  I'ri.  502  (le«j*eo  of 
x-^>unt  of  rent*  i^^yalties*  and  bill  tranttactiom*) ; 
t  Boav,  5tt8  [bank 111 pt  builder's  a/^gnees  against 
t  of  the  Imnknipt,  had  roiuitleteii  the  work), 
f  was  a  fidiiciaiy  relation  between  tlie  jmiiies^ 
;  Trusteeship,  imp.  p.  yVhi  d  sr*^. ;  Sdr  tmd  (.'Jiunt, 
p.  XLIV.,  *•  Administration,'*  pp.  124(J»  1247; 

RTNKfiSHIpJ* 

uch  a  fiduciaiy  relation  to  their  principals:  Foiey 
kern) ;  Moxon  v.  Bright,  4  C^*  292  (agents  for 

machines). 

I  very,  which  eould  not  then  be  obtained  at  law, 
^ve  jui*iE*diction  in  equity :  Btnry,  Eq.  J.  §§  455, 
iff.  2U8 ;  and  see  Barry  v.  Sff't'*'ttif,  31  Beav.  258, 
rdly  affect  the  question  now.  In  the  other  three 
ight  now  to  be  brought  in  the  Chancery  IJin^icn ; 
I.  p,  1153. 

d.  An  where  the  architect,  or  engineer,  and 
e  builder  or  conti actor :  Kimbtrkt/v,  Ihrk\  13  Eq. 
150;  Knnpy.  Bnsr,  1  Giff.  258;  4  Jur.  N.S.  919, 
th,  34  Bcav.  508;  M'hdmh  v.  (*.  \\\  Iht.,  2  Mac. 

Sm.  &  G.  14ti;  /iVr/^^rr  v.  (L  M\  %.,  5  H.  L.  C. 
^ne€tr  wtis  a  shareholder  wji^  iit>t  onongh  :  S,  C 
he  first  tliree  chis.se«  it  would  Hcem  that  if  tlio 
ler  T>ivif*ion  it  uwiy  in  genoral  bo  tran?*roiTod  to 
Dtlt's  application  fJud.  Act,  1873,  m.  34  (3),  mi; 
qj.  697  d  ierj.  But  it  was  not  in  every  caho  in 
ained  juriBdictiou  over  the  caB*3  if  it  had  been 
irst  instance,  that  the  C'uurt  of  Chaneer}^  would 
Law  by  stopping  an  action  already  coininenced  I 
:;.  &  Gl  8,  23 ;  N.  E.  Ihj.  v.  Mitrtin,  2  Pk  758 ; 
,  &  J.  334.  358, 

lid  make  a  decree  for  account  in  an  information, 
y  against  a  subject  the  ])aid  agent  ot  the  Crewn : 
I  ;  and  see  A*  Cr.  v,  Cvrp,  London,  H  iJeav.  270; 
0. 
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A  decree  for  account  in  a  foreign  Court  is  no  bar  to  a  suit  here 
T.  TransaUantic  Co,,  17  L.  T.  N.S.  303. 

Several  Pits  whose  rights  are  adyerse  cannot  join  in  an  action  16 
Ward  V.  Sittingboume,  &c.  Co.,  9  Ch.  488. 


8FECIAL  DIBEGTIONS. — EYIDEKCE. 

By  O.  xxxni.  3,  "  the  Court  or  a  Judge  may,  either  by  the  ju 
order  directing  an  account  to  be  taken,  or  by  any  subsequent  o 
special  directions  with  regard  to  the  mode  in  which  the  account  is  t 
or  Touched,  and,  in  particular,  may  direct  that  in  taking  the  a< 
books  of  account  in  which  the  accounts  in  question  haye  been  kep 
taken  as  primd  facie  evidence  of  Ihe  tiiilh  of  the  matters  therein  • 
with  liberty  to  the  parties  interested  to  take  such  objections  there 
may  be  advised." 

Under  15  &  16  Y.  c.  86,  s.  54  (for  which  this  rule  is  substitute 
directions  were  not,  in  general,  given  at  the  hearing,  but  subseq 
summons  in  Chambers  :  A.  G.  v.  AUwoody  9  Ha.  Ivi. ;  Hardwick 
15  W.  B.  953 ;  though  they  might  be  given  at  the  hearing :  Stainton 
Co,y  24  Beav.  363 ;  or  in  Court  by  motion  :  Ewart  v.  Williams^  7  ] 
A.  188;  3  Drew.  21;  or  petition:  Browne  v.  Collins,  12  Eq.  5f 
giving  directions  with  reference  to  settled  accounts,  v.  inf.  p.  1176. 

Except  in  partnership  cases  (as  to  which  v.  in/,.  Chap.  XTJX. 
KEB8HIF  ")  a  special  direction  is  necessary  to  make  books  primd  faa 
of  accounts :  Cookea  v.  C,  3  N.  E.  97 ;  and  see  Newberry  v.  Bensoi 
648 ;  23  L.  J.  Ch.  1003. 

The  intention  is  that  such  special  directions  as  to  evidence  mai 
where  vouchers  have  been  lost,  or  there  has  been  great  lapse  of 
where  the  ordinary  evidence  can  be  had,  nor  merely  to  save  expei 
v.  Priehard,  3  D.  M.  &  G.  906 ;  Ewart  v.  WilliamB,  7  D.  M.  &  G.  ( 

Trust  accounts  which  had  been  open  to  inspection  by  all  the  ca. 
examined  by  some  of  Ihem,  were  ordered  to  oe  primd  fade  eviden 
V.  CaHwright,\b  W.  R.  417. 

Under  special  circumstances,  entries  in  books,  accounts  betwe 
and  servant,  tradesmen  and  ^opmen,  and  bankers  and  custon] 
necessity  and  for  general  convenience,  are  admitted  as  evidence  for  i 
who  kept  them  :  St/monds  v.  Oas  Co.,  11  Beav.  283. 

Accounts  taken  in  a  suit  in  Jamaica  against  the  exors  who  prove 
there,  were  ordered  to  be  taken  as  primd  facie  evidence  in  a  suit  agi 
here,  with  leave  to  Pit  to  surcharge  and  falsify :  Sleight  v.  Lawwm, 
292. 

The  Court  may  give  special  directions  where  accounts  are  ordered 
person  who  has  been  in  possession  believing  himself  entitled:  . 
White,  ]  5  Ves.  443 ;  and  with  leave  to  state  specially  in  case  of  laps 
loss  of  documents  or  evidence,  or  other  difficmty :  Rowley  v.  Adam 
395,  415 ;  Re  Watts,  7  Beav.  491 ;  Allfrey  v.  A.,  1  Mac.  &  G.  87 ; 
353,  361. 

Or  where  the  accounts  and  vouchers  are  allied  to  be  beyond  tl 
of  the  accounting  party :  Turner  v.  Comey,  5  Beav.  517  ;  Kirkman 
11   Beav.  273,  283;  aecus,  where  it  appears  that  there  never 
vouchers  :  Stainton  v.  Carron  Co,,  24  Beav.  346,  361 ;  et  inf.  p.  Ill 

As  to  the  provisions  of  the  Bankers'  Books  Evidence  Act,  1879  (42 
in  reference  to  the  admissibility  of  entiies  in  bankers'  books  as  p\ 
evidence,  v.  sup.  Vol.  I.  pp.  100,  138,  and  for  forms,  v.  mp,  pp.  55, 

As  to  the  effect  of  past  practice  as  evidence  of  an  agreement  thai 
shall  be  taken  in  a  particular  manner,  see  Re  Frank  Mills  Mining  C 
DiT.52.  ±—  .  y 

As  to  special  directions  for  taking  accounts  by  the  Court  of  Cli 
Ireland,  see  30  &  31  V.  c.  44,  s.  159;  Alford  v.  Clay,  Ir.  Eep.  9  Eq 

At  the  original  hearing  the  Court  generally  confines  itself  to  del 
whether  an  account  ought  to  be  dire^ed,  and  what,  if  any,  special  i 
ought  to  be  given  for  taking  the  account :  Hill  v.  S,  Staff.  Ry,,  11 . 
193. 

It  does  not,  as  a  rule,  deal  with  or  admit  evidence  on  any  questions 
far  as  required  for  deciding  on  the  right  to  an  account,  v.  «ip.  Vol.  L ; 


il  Judgmmi 

would  have  the  effect  ol  takinj^  the  account  in 
Ruiss.  8y  ;  o  Euss.  149;  Lnw  v.  Iluutrr,  1  Bil8s. 

1  Rujas.  IIU;  To/w/»>i  v*  T,,  1  Ha.  230,  248;  but 
jr,  aiiil  if  the  particular  items  aro  put  forward 

S,  Shtff.  Rtf,,  II  Jur.  N.a  192,  193;  Smith  v. 
k98,  B.  3tJ3,  *«».  p.  1151  ;  Ahhetj  y.  Petck,  0  Jur. 
I  J*»y  V.  Campheil,  I  Sch,  &  L.  347  ;  3  Bli.  N.S» 

iGcttlly  the  errora  on  which  ho  relied  in  tho 
his  agent :  Shrpfttrd  v.  Morris,  4  Bewv,  252 ; 
V'  ;^ivo  any  evidenco  as  to  particular  eiTurB  not  so 
:  Mac.  &  0.  209;  and  see  UiU  t»  «*  Stuff.  %,,  I J 
50,  1151 ;  norljeforo  thehr*ann|y^  re<iuire  diaoovery 
vLjvant  to  the  question  then  to  bo  dix-idwl — tho 
:  Aduim  V,  Fi^hn-t  3  My.  &  C.  520,  tus  explaiiio<l 


Q,  T-  Thompson,  8  Ila.  115^  ff  i'.  *«/).  pp.  77,  7** ; 

n  the  taking  of  any  account,  thr^  Court  or  a  Juilpo 
ra  t^ball  be  produced  at  the  office  of  the  solr  of  tS© 
'  other  conveuieiit  place,  and  that  ouly  Huch  it<'uie 
LTcharged  shall  be  brought  before  the  Judge  at 


WTLTUL  DEPATJLT, 

w  was  answeniblo  for  what  he  might  have  made 
ful  default.  But  a  t/mant  in  eomuiori  (who  wlum 
his  share  was  liable  under  4  &  5  A.  c.  16,  s.  27, 
iv  his  co-tenant)  waa  not  answerable  for  wilful 
"Wmoa,  208. 

rent«  and  profits  against  a  deceased  steward  an<l 
partner,  also  hia  exor,  where  lo&ses  bad  CM:!Curr<Ml 
e  account  waui  to  embraco  what  *'T*ithout  their 
jeen  received  thereout**:  £".  Abhvjdon  v,  Hrty,  29 
».  1169. 

•  what  cirtnunstances,  and  in  wliat  fonn  and  gtag^ 
are  Liable  to  account,  ns  for  wilful  ibf fault,  i\  *tnK 
;V.,    •*  Administration/*  and    Chap,  XLVTL, 

;naiitd  in  conimon  of  coal  nime^,  &c.,  see  Clegfj  v. 
'5,  ft  i^up,  p.  1151  ;  Job  V.  i\iii<m^  20  E<|.  84  ;  and 
:m  of  a  houBe  who  expends  money  in  ordinary 
ctioa  against  his  oo-tenant  for  contribution,  nee 
Div.  60. 

e  agent*8  neglect  of  duty  may  be  set  off  against 
Hffe,  9  Ch.  525  ;  and  an  agent  charging  premiutna 
may,  after  a  loss  linppens,  be  charged  a^  tiim.-ielf 
'#,  2  Vez.  239 ;  and  of  course,  where  no  losn  has 
eniiums  \a  disallowed :  Clarke  t.  Tipping ^  9  Bear, 


EEBINO  TJKBER  TITB  ORDER. 

jment  or  order  into  (Chambers  and  prosecuting  it, 

jf  tho  judgiiirnt  or  onler  being  loft,  a  tfuminous  to 
K)a  tho  rottirn  of  which  the  Judge,  all  neces^^ary 
d  T^dth  notice  of  tho  judgment  or  order^  m  to  give 
r  of  taking  each  ac<x>unt,  the  ei-idonce  in  support 
*tu1,  and  the  time  within  which  eacli  prticeoding  is 
ilaysj  may  be  apiK>iuted  for  the  fiuther  attendance 
1  directions  may  afterwards  be  varied  or  added  to 

ui  or  a  Judge  may,  at  any  stage  of  the  procood- 
',  ^lii'ect  any  iieees^ary  inquiries  or  account;!  to  bo 
iding  that  it  may  aj>pcar  that  there  is  some  special 


^ 
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or  furtlier  rt'Uef  sought  for  or  some  special  iasne  to  be  tned,! 
may  be  proper  thtit  tlio  cause  or  matter  should  proceed  in 
xnanner. 

For  forms  of  orders  directing  additiotial  accoimtB  and  inq 
p.  168. 

Such  further  accounts  mu^  not  be  iuoonsifitent  with  the  jud 
inffUm  V.  MerfuM^,  4  Drew.  253;  6  W.  R.  38S,  et  9up,  p.  ^86;, 
vary  the  aci-ount  itaeU,  as  by  directtag  annual  re^ts:  Nd^m  ▼. 
J.  120;  6  W.  M.  845. 

For  generil  fnrm  of  aoeoant  and  affidavit  Tetifying  it,  aec 
128»— 12m. 

By  O.  Lv*  19,  the  Judge  in  Chambers  may,  in  euch  way  ac^ 
obtam  the  ti>-'<istance  of  accountants,  &c. :  r.  »**/».  p.  279;  Morg* 
are  not  the  ottitri^  of  thu  Court :  Rt  AtjrtctdL  VnUU  (Jo,,  7  Jiu 
W.  R.  682, 

The  banki  uplcv  rule  a?  to  theu*  scale  of  chargea  was  adopted 
Meymott  v.  M.,  a5  Beav.  otlO. 

By  O.  X3CJ£III.  4,  the  act'oimtinf*  party  is,  unless  the  Ju< 
directs,  to  make  out  hi>*  account,  iiDa  Terify  the  same  by  affi< 
items  are  U>  Im  numbered,  and  the  account  referred  to  by  tiie 
exhibit,  and  li^ft  at  Chambers. 

By  r.  6,  any  party  seeking  to  charpre  him  beyond  what  \s  so  l 
give  him  notice,  stating,  so  far  aa  he  Is  able,  the  amount  sought 
and  the  particulars,  shortly  and  succinctly. 

By  O.  LY«  (>S,  the  Chief  Ch^rk's  certificate  ia  to  state  the  re» 
oount,  not  set  it  out  by  ached ule»  but  refer  to  it,  verified  by  the 
and  specify,  by  the  nunibcrs  of  the  items,  thoe©  disallowed  c 
state  any  acithtions  by  surcharge,  and  to  refer  to  the  fair  trani 
and  it  and  the  accounts  are  to  be  tiled,  but  copies  need  not  b 
forms  of  Chief  Clerk's  ci^rtificaten,  see  R.  8.  C,  Appx.  L,  ti  attp. 

The  principle  of  the  account  may  be  settled  on  motion  :  Iloifr 
1  Giff.  428,  4S,i ;  Mann  v.  AVi/J-j//,  mp.  p.  1151 ;  or  u]>oii  j^etitiu 
Collins,  12Eq.586;  or  adjourned  summous :  Iti^htot*  v.  Gri^sul 

The  accounting  party  is  liable  t-o  be  cr(»ss- examined  on  liia 
is  entitled  to  notice  of  the  particular  items  and  points  on  vhi 
cross-examined :  Worm«frti  v.  Start,  22  Beav.  398  ;  Et  Lord,  2  J 
before  the  ar count  is  vouchetl:  Mmcimm  v.  (Vti/^fT,  16  Ec|.  102 : 
notice  that  nil  items  but  one  were  objected  to  was  not  i?iifficiei 
V.  Dudgeon,  15  Eq,  102.  ' 

This  rule  up]>liea  equally  where  the  accxjimt  is  brought  in  b 
to  charge  Dett:  lifttts  v.  Eh  if,  1  Ch.  I).  473. 

It  is  comi>etent  for  the  j\idge  to  adopt  a  practice  in  Chaml 
further  evidence  by  a  piirty  after  cros* 9- examining  on  the  ei? 
other  side:  /?r  Ihiiits,  J^sard  v.  Lfunhcrt^  44  Ch.  Div,  253. 

The  accounting  party  may  also,  by  leave  of  tiie  Court,  bo 
Allfrey  Y.  A.^  12  Beav.  292;  and  now  see  O.  xxxi.  1.  A  I 
omitted  all  receipts  and  jmymenta  for  a  certain  |)eriod,  duri 
proved  he  had  ixjceiv  ed  moneys,  could  not  biing  in  addition  a 
give  evidence  of  paj^nonts  in  discharge:  Maddt/ord  v.  Attstn 
209 ;  and  aft^r  the  eviiU^uco  has  been  completed,  further  cvid 
be  allowed  II ndtr  s]:>oeiLil  circunistaucea  :  UitipenfujY,  Vmtrfmii 
Parker  v.  I'of,  I  I>r.  iS:  S.  217;  nor  enn  thert^  he  any  cross-exaii 
the  certificate  has  been  approved  b^'  the  Judge  :  Ikntkiits  v.  Mv} 
339. 

The  chief  clerk's  cei-tLficato  must  phow  what  sums  he  has  allo^ 
he  has  disallowed,  so  that  the  judgment  of  the  Court  may  be  1 
particular  itein   in  it:  Mtidittosh  y.  G.  J\\  lit/.,   1  J).  J,  i  8, 
certificate  can  only  be  varied  on  the  ground  of  clear  mistake,  < 
sufficient  foi  setting  aside  the  verdict  of  a  JU13' :  *S*.  f\^  6  N.  fi. 
The  account  ma^'  be  carried  on  as  long  afi  the  suit  is  depen 
the  parties  :  JMi  x."  lit  ml,  3  Atk,  592;  Barjidd  v.  Kd!if,  4  Rm^< 
Though  judgments  for  accoimt  do  not  contain  futiire  words,  e 
after  jud^iem  must  be  accounted  for  :  BuhtrtHh  v.  Bradleif,  3 
The  chief  clerk  may  state  special  circumstances  without  a  dire 
purpose:  WiUiam^onY,  Jeffreys,  9  Ha.  Ivi. 
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m«iont  to  submit  to  arbitrftiion  any  qiionfioriHi  on 

tke  nutst^T  l^ave  t<>  tidnpt  the  eoiicliisioiig,  but 

,  make  it  cumpiUsorj^ :  Scah  v.  FothrrfjiH^  %  Bwiv. 

adopteii  in  working  out  an  inquiry  as  to  dama^yos 
-^  t.h«>  ju'lpnent  is  varied,  but  the  inquirj*  jiUow-.hI 
*rrttt*ifiu  Ouauo  (*o.^  <ili  Vh.  Div,  310;  and  aa  tt> 
Lqtiiry  can  be  gatisEed  by  gtviug  nummui  tUmagO'*, 

itin^  and  acting  on  tbti  reault  ol  aooouata  and 
ijt*  pp.  282  ft  ieq. 

ting  onip-  aeoount  directs  by  any  judgment  or 
shall  be  made  without  imy  diix^ction   for  that 

I  that  in  taking  the  account  all  just  allowanoea 

Y  determine,  in  the  first  instanoe»  what  is  a  nt^ 

iJiiet,  Jac,  294  ;  but  see  Cvok  v.  CuUtnyrid^e,  Jac 

hUt/,  4  Miidd.  2X 

■  as  sttfward  or  a^nt,  he  could  not  have  cost^ 

lowances  :  Miiffe  v.  //rd^.r,  12  Sim.  398  ;    Wniers 

U  \\\  B.  572 ;  Form  4  and  noto,  inf.  p.  1107. 

4  Madd.  23,  an  allowanco  wajg  to  bo  made  for  los9 

for  Sonant  rup<2e». 

Dunt  between  mortgagor  and  mortgaj^,  r,  irt/» 

.OES**;    and  as  to  tiiistooa'  Jilli>wanr«>s,   r,   *"/>, 

ion  of  costs,  IK  iup»  Yol.  I.  p.  22L 


SET-OFF. 

3,  *'  a  Dctft  in  an  action  may  set  off,  or  set  up,  by 
Lnst  the  clalmd  of  the  Pit,  any  right  or  claim, 
Lmter-claim  sound  in  damagi^s  or  not,  and  t!ueh 
dl  have  the  same  effect  as  a  tttatoTriont  of  olaiiu  in 
le  the  Court  to  pronounco  a  final  jurlgrjiont  in  tlio 
iginal  and  on  the  cross  chtim.  But  the  I'mrt  or 
«tion  of  the  Pit  before  trial,  if  in  lli  f>[»iuion  of 
t-'off  or  oountor-claiin  cannot  ho  Lonvouit^ntly  rlis- 
ion,  or  ought  not  to  bo  allowLsl,  refuse  permiagion 

thereof." 

'  pTOceduro,  and  does  not  alt^r  righte  :  McrAttf  Mfret 
I  B.  Div.  (i4H;  S.  C,  9  App.  Cas.  434;  PJfas  v. 
5  C.  P.  Div.  34 :  J{e  Milan  Tramways  Co,,  Exp. 
\,  25  Cli.  Div.  o87. 

m  fr>r  loss  on  a  maiino  polievj  a  claim  to  wt  off  a 
'/■  under  31  &  32  V.  c.  8G,  «,  I*  than  it  was  b«foro 
v«  NtiAifnf'  Mttriii*'  hfi.  f'o,^  anp, 
\  Judu'atiiri>  Act,  l«H7o,  applyiii*^  the  rule  in  bunk- 

of  companies,  and  admon  of  insolvent  eiiUitofl, 
I  aa  procedure :    t\  inf. ;   Chap.  XLIV,,   '*  Ad- 

irate  counterclaima  for  daiaagf^s  against  scvoml 
ontly  disposed  of  in  the  action  :  Manch.  dr.  Itff.  v« 

.  client  could  set  off  against  his  eob'  a  claim  for 
Uiams,  6  Madd,  9.3  ;  where  it  went  directly  to 
:  IlawaoH  v»  t^ifnii&f^  Cr,  &  P.  180;  but  in  general 
nmt  could  not  be  set  off  against  an  asoertained 

seeking  to  rely  upon  any  facta  as  supporting  a 
rclaim,  must/ in  nis  statement  of  defence,  s&te 
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specifically  that  he  does  so  by  way  of  set-off  or  counterdaiin 
Machren,  3  Ch.  D.  106. 

A  third  j>arty  properly  brought  in  is  entitled  to  set  up  again 
defence  which  would  have  been  available  to  the  Deft :  Callend 
ford,  63  L.  J.  Q.  B.  569. 

Equitable  rights  of  Deft  will  be  given  effect  to,  though 
counterclaim  :  Eyre  v.  Hughes,  2  Ch.  D.   148 ;    Bresiauer  v. 
W.  R.  901. 

A  doubtful  question  of  set-off  should  be  made  the  subjec 
inquiry:  Lord  v.  Wightivtckj  2  Ph.  110. 

Bight  of  Set-off  generally,'] — Equitable  set-off  was  derived  J 
law :  Freeman  v.  Lomas,  9  Ha.  109 ;  Middleton  v.  PoUock,  E. 
£q.  34 ;  and  was  exercised  long  before  any  legislation  on  tJie  i 
Stephens,  11  Ves.  27  ;  Peat  v.  Jones,  8  a  B.  D.  147. 

Set-off  at  law  was  founded  on  statutes :  see  2  G.  2,  c.  22 ; 
23  &  24  V.  c.  126  (C.  L.  P.  Act,  1860),  s.  20,  as  to  which  see  C 
•*  Set  off ;  "  Smith  v.  Hodson,  Bose  v.  HaH,  2  Sm.  L.  C.  120,  21 

A  Deft  cannot  set  off  a  debt  which  is  not  actionable,  sucl 
barred  debt :  Bemington  v.  Stevens,  2  Str.  1271 ;  Francis  v.  Ik 
B.  202;  9  G.  4,  c.  14,  s.  4 ;  or  an  infant's  debt:  Bawley  v. 
Div.  460 ;  and  see  Bhymney  Bailway  Co.  v.  Bhymney  Iron  i 
Div.  146 ;  and  as  to  set-off  m  respect  of  sums  wrongly  credit 
see  Daniel  I  v.  Sinclair  ^  6  App.  Cas.  181,  referring  to  Skyring 
4  B.  &  C.  281. 

Limitations  on  Bight:  Claims  en  autre  droit.'] — Set-off  resfc 
demand  on  both  sides :  Jenner  v.  Morris,  7  Jur.  N.S.  375 ;  9  \^ 
and  there  is  no  set-off  if  the  claims  are  in  different  rights ;  Ga 
1  Y.  &  J.  180;  Stammers  v.  Elliott,  3  Ch.  199;  Exp.  Mon 
Percival  &  Co.,  12  Ch.  Div.  491.  And  this  is  the  same  u 
practice  :  Ntxuell  v.  Nat.  Prov.  Bk.  of  E.,  \  C.  P.  D.  496. 

Thus  an  admor  could  not  set  off  a  debt  due  to  him  person 
legacy:  APMahon  v.  Burchell,  2  Ph.  127;  and  other  cases,  inj 
TRATION,"  Chap.  XLIV.  For  the  same  reason  there  is  no  se 
a  debt  to  a  testator's  estate  arising  after  his  death  and  one'd 
death :  Shipman  v.  Thompson,  Willes,  103,  and  cases  there  cit 
Church,  3  Atk.  691 ;  Be  Gregson,  Christison  v.  Bolam,  36 
Newell  V.  Nat.  Prov.  Bk.  of  E.,  1  C.  P.  D.  496 ;  nor  can  a  < 
intestate,  purchasing  part  of  his  goods  from  the  admor,  sel 
against  die  purchase-money :  Lamharde  v.  Older,  17  Beav.  542 
gagee  of  a  policy  having,  after  the  mortgagor's  death,  receiv 
money  in  satisfaction  of  the  mortgage,  retain  any  balance  ir 
simple  contract  debt  due  to  him  by  the  deceased :  Be  Gregson 
Bolam,  36  Ch.  D.  223 ;  following  Talbot  v.  Frere,  9  Ch.  D.  56{ 
proving  Be  Basel  foot,  13  Eq.  327  ;  Exp.  National  Bank,  14  Eq.  i 
V.  Thompson,  26  Beav.  637 ;  nor  a  Pit  set  off  costs  which  he  has 
to  pay  to  exors  personally  against  a  debt  due  to  him  from  tl 
estate :  Be  Dickinson,  Marquis  of  Bute  v.  Walker,  W.  N.  (8 
person  taking  a  transfer  of  a  mortgage  a  sum  due  from  him 
the  transferor,  who  holds  the  executed  transfer  expressing  th 
has  been  paid :  Coupe  v.  Collyer,  62  L.  T.  N.S.  927 ;  and  to  j 
by  an  exor,  respondent  to  an  appeal,  for  security  for  costs,  it 
that  a  sum  for  costs  is  due  from  his  testator's  estate  to  the  i 
Knight,  K.  v.  Gardner,  38  Ch.  Div.  108. 

Nor  can  the  exor  (also  a  residuary  legatee)  of  A.  set  off  a  deb 
to  A.'s  estate  against  one  due  by  the  exor  to  a. :  Bishop  v.  Churc 
Middleton  v.  Pollock,  Exp.  Nugee,  20  Eq.  29  ;  unless  he  has,  by  c 
estate  or  otherwise,  become  entitled  to  treat  the  residue  as  his  1 
well  as  in  the  character  of  exor :  Jones  v.  Mossop,  3  Ha.  568,  5' 
Finch,  L.  B.  7  Q.  B.  34 ;  so  that  a  Court  of  Equity,  if  some 
were  exor,  would,  without  any  terms,  or  any  further  inquiry, 
other  person  to  transfer  to  the  beneficiary:  Exp.  Morier,  Be  Wili 
Co.,  12  Ch.  Div.  491. 

And  as  a  pension  payable  to  a  retired  incumbent,  imder  the 
Beeignation  Act,  1871,  is  not  a  debt  due  from  his  successor,  th< 
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iJr*   .^;+1tmt  at  law  or  in  equity,  a  judgmcint 
t  t<>  hie  sucf^essor.  caunot  be  set  off 

,    iision  :  Gatkin'oie  v,  STnitfi,  17  Cli.  Div. 

bt  be  ploadeil  by  wa}^  of  counterclaim :  f  hither - 
28;  but  see  i>0  '&  ol  V*  c.  23,  s.  0,  uudcT  which 
aiiist  a  fturn  <lu©  for  ililapidations  may  now  bo 
11  tho  year's  pension ^  or  more  with  the  oonsont 

rom  a  trader,  who  makea  a  general  aseignment 
de  for  the  bi-nefit  of  cmditorw^  be  sot  oflf  against 
. ,  arising  out  of  transiictions  subsoqucnt  to  the 
8  Beav,  100. 

iQ  a  debt  due  from  A.  and  ono  payable  to  the 
^enner  v.  Morris^  (j  W.  tt.  20»  As  to  whether  it 
)ne  payable  to  trustees  for  A.  absolutely ,  see 
'"'j'^,  20  Eq.  29t  UB.  There  was  none  at  law: 
'  A  V.  Tuthm,  5  E.  &  B.  m  ;  2  Sm.  L.  C  401 ; 
^  1  -  as  mortgagee  of  the  trust  estates  or  of  tbo 
PH  Liable  to  aet-olT  for  any  suniH  due  bv  him  as 

a.  333  ;  and  for  in«t^inces  of  the  principle  that 
from  the  trust  e^4it*?  until  he  has  made  good 

jv  default,  r.  sup,  p.  907*  Advances  by  tenant 
t,  could  he  set  off  against  debts  to  B,  charged 
L.  was  not  personally  liable :  IhiilUt  v.  EdwartU^ 

its  of  set-off  cannot  be  altered  by  assignmont : 
i'je^,  20  Eq.  29,  33. 

V  find  suit  for  rliscovery  iu  equity  could  not  be 
.  k  S.  2*>'j  ;  and  a.-4  to  set- off  of  costs  generally 
I  lien  in  preventing  such  set-off,  i\  »np,  pp» 

lid  not  be  set  off  against  a  .*ieparate  debt,  nor  a 
t  one,  either  at  law  [Or  an  I  y.  Hoy.  Ex.  Asaur, 
u  In'jHs,  4  Bin^.  N.  C.  58  j  Fmnrr  r.  Whih\  6 
Noble ^  3  Mer,  (JIH  ;  but  see  St<mdeirn  v.  MttV' 
dtram  v.  Orren,  9  C.  B.  N.S.  448)  or  in  eqtiity ; 
ight,  20  Eq.  515  ;  liowi/tar  v.  Pawson,  6  Q.  B*  b. 
is  merely  a  eecuiity  for  the  8eparut*j  one  ;  Exp* 
,  232;  1  Rose,  156. 
3t  partners,  v.  Chap.  XLIX.,  **Paiitnekship," 

►w  regulated  by  the  Bankruptcy  Act»  1883,  b.  38 : 
Waoe,  209  it  ieq.  ;  Thornttm  V.  Mai/nard^  L.  E,  10 

!k>9.  Act,  1862,  8.  101,  governs  set-off  between  a 
ontributories  :  see  Buckley,  280 ;  Barurtt^a  Cute. 
^ht  of  H-et-off  bv  tho  co.  agaiusnt  tlie  asKigriees  oi 
8  Eq.  225;  Luhman's  f'hum,  23  L.  T.  N.S,  40. 
f  Jiid.  Act,  1875,  is  to  make  the  rule  in  bank- 
ilitiea  pi*ovable,  and  the  mode  of  proving  them, 
b^iiig  wound  up:  Mvrstj/  Sfrd  utiti  Iron  Co,  Vt 
Q*  B.  I)iv.  <548 ;  ho  that  unliquidated  damages 
if  contract  may.  in  accordance  with  the  practice 
Last  payments  due  under  the  contract  to  the  co. : 
.  Div.  147*  and  Jack  v.  Kippimj,  9  Q.  B>  D.  113, 
I  respect  of  fraudulent  ropres/^ntation  made  on 

Tected  tho  rule  precluding  a  contributory  from 
lue  to  him  by  the  co.  apimet  calls  in  the  wind- 
>.,  (rilPA  CtiAr^  12  Ch,  D.  755;  a  nil  nee  Buckley , 

b.  Div.  534  ;  Iloht/  v.  Binh,  5l>  L.  J.  Q.  B. 
ca«e  of  a  voluntary  winding-up);  and  the  price 
7  the  CO.  before,  but  not  delivered  until  after»  thd 
ng-up,  cannot  be  sot  off  agninst  an  antecedent 
r  purchaser :  Inte  Eall^  &c.  Co*  y,  Bouy/m  Fcr^ 
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A  director  of  a  co.  cannot  set  off  a  dubt  due  to  Imn  by  the  oo 
liability  for  breach  of  trust  i  Rt  Anglv-Frtfich  CQ^r^pemtire  Hoc,, 
492;  FhtcrafTH  C'tsf,  21  Ch,  Div,  549;  or  on  qualification  share; 
accoptenl  bv  him  from  tho  ftromoter :  lU  Carriage  Co-opetaiiir  6i 
27  Ch.  D.  a2'i. 

Ill  iipplyiiig  the  rule  in  Ixantruptcy  under  sect*  S8  of  the  Boul 
1B83*  tho  lino  its  drawn  at  tho  time  of  the  winding-up,  and  t] 
parti  OH  are  not  to  be  Turied  by  subsequent  tranKactiuos :  Rt  Mita 
Cv.^  Erp.  Thrt/4^  '2o  Cb*  I>iv,  o87 ;  fk  Oilleipie^  Exp.  lieid  it  Co., 
mS;  Elliott  v\  TitTVttaud,  7  App.  Ca.  19.  ^ 

But  sect.  38  is  only  applicable  whena  the  claims  on  each  eida< 
rosidt  in  pecuniary  liability:  Ebcrle'B  HUtl  and  Me$taurafti  Co, 
a.  11.  Div.  459. 

A  TOortpago  ihtra  virr^  of  uncalled  capital  cannot  he  treate 
gr^itit  of  a  right  of  set-off :  Re  I't/lr  IWrk*^  44  Ch,  IHv,  oM* 

Aa  to  the  effect  of  s.x't.  2o  of  the  Cos.  Act,  1857  (30  &  31 
reciuiring  payment  of  shares  *'  in  cai*h/'  on  the  right  of  set-off  as 
00.  and  the  shani^hulderj*,  see  Buckle v,  5a4 ;   Re  /onea,  Llotfti  A 

\>.  15a 

E*fiiiliiUf  Set-of,y — Set-off  was  allowed  in  equity^ — 

Bet  wee  D  ii  judgment  debt  due  to  a  hus^band  who  httd  de^serted  1 
fldranoes  mtido  to  her  for  necessaries  :  Jrnntr  v.  Alorru,  3  D.  F 
W.  E.  20,  '^m  ;  7  Jur.  N.8.  375;  and  Ix^tweeu  a  bond  debt  and 
from  an  as*ii^'iiee  of  tlio  b«pnd :  Ciitetnlinh  w  (/ti/iifj,  24  Beav. 
W.  H.  til^  ;  and  l>etweon  a  debt  due  froni  A.  aud  a  debt  due  t 
simple  trust  fer  A.  absolutely  :  Exp,  Mt^rit-r,  Re  IT'iV/rs,  Pfrciu 
Ch.  Div.  491  :  Btiik^  y.  Finch,  L,  It.  7  0.  IL  34  ;  Bailey  v.  John 
K\.  279  ;  7  Kx.  263.  See  now  Jud.  Act.  1873,  h.  25  (ft),  stip.  Vol.  L 
where  there  was  anything  fr*mi  which  an  agreement  for  set-< 
implieil:  Jrf*  v.  HW,  2  1\  Wms.  128;  IVhiUder  \.  Rii^h,  Amb 
the  mode  of  ke^iping  tho  account:  iMtttff  v.  CampbrU^  36  Beav. 
mutual  credit  bemg  given :  Story,  Eq*  §  i436 ;  and  where  the  per 
set- off  conti-acted  the  joint  debt  in  ignorance  of  the  debt  a«j:umsfi 
Bought  to  be  set  off  ;  i>//.  Stephens^  11  Ves.  24,  as  explaioed  in  . 
Pi/l(tcA\  E^p.  Kitiyht,  211  Eq.  519.     But  fraud  is  no  ground  of  eet 

And  see  fvirther  as  to  equitiible  set-off,  8toi'\%  Eq. 

Where  thei'o  were  cross  diinands,  one  of  wliich  was  equitable, 
if  both  had  lK*eu  legal,  would  have  been  subject  of  set-off »  EtjU 
the  set-off:  Chirk  v.  Ct^rt,  Ci\  &  V.  154  i  but  the  mere  existos 
demands  is  not  enough  :  the  party  seeking  the  benefit  of  set-off 
Bome  cquitablo  ground  for  being  protected  against  his  adver«a 
Ratr^ffn  V.  Samveh  Cr.  &  P.  178  ;  FMer  v.  BaMuiri,  11  Ha.  352 
v.  Po/hH\  Erp.  Nmf<r,  20  Eq.  36, 

A  niortgageo  purchased  the  mortgaged  estate,  and  took  possess 
not  pay  the  purchase-money  ;  aft-er  several  years  sin  agreement  wa 
to  set  off  the  pmchase-money  against  the' mortgage  at  the  tinji^ 
was  taken  :  WiiUis  v.  Bastard ^^  4  I>.  M.  &  G.  251. 

Assignee,  how  affecM  hy  Bti-off.'\ — An  assignee  of  a  chose  in  acl 
subject  to  all  rights  of  set-off  and  other  defences  which  wei-e  avail.- 
the  asidgnor,  subject  only  to  this  exception,  that  after  ntitice  of 
the  debtor  cannot,  by  pajTnent  or  othei'wise,  do  anything  to  tak 
rights  of  the  assignee  as  they  stood  at  tho  time  of  the  notice  " :  /i 
Cox,  17  Ch.  Div.  52 6 »  ;>fr  Juraes,  L.  J.  (in  which  case  assignees  of 
conimiKsion  took  subject  to  the  army  agent's  right  of  set-off). 

An  equitable  set-off  was  enforced  against  a  judgment  at  la^ 
Parkts,  16  Beav,  115. 

In  an  action  by  an  assignee  of  a  policy  of  marine  insurance  i 
cannot  sc^t  off  a  debt  incurred  by  them  with  the  assured  after  the  a 
Peifas  V,  Nt-ptufte  Mart  a  a  Iti$,  C'o.^  5  C.  P.  Div*  34;  but  a  clai 
liquitlated  damages  may  bo  set  off  against  an  assignee  if  flowing 
inseparubly  connected  with  the  deahngH  and  transactions  which  a| 
to  the  subject  of  the  assignment :  Oovennnerit  of  Nt^afottftdhmi  v^ 
hud  Rij.  a-.,  13  App.  Ca,  199;  and  see  Peat  v.  Jone^,  8  Q.  B.  DJ 

A  landlord  is  not  entitled,  as  against  the  tenant's  trustee  in  liquidi 
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lie  appomtment  of  the  trustee  a^muBt  nllowancea 
lant  for  tillages,  on  the  expiration  of  the  leaae : 
3.  D.  22, 

jo  Jud,  Act,  1873,  conferring  powers  of  aaaign- 
action^  dnes  not  prevent  the  ultimate  aaaignee 
16  original  creditor  free  from  anj  c^quitioi)  which 
littte  itsaigm^e :  where,  thereforo,  a  del>t  proved 
V  A.  to  B.,  and  by  B.  to  C,  the  liquidator  could 
i  due  to  the  eo.  by  B. :  Re  Milan  Tramimytt  Co., 

Dg0,  the  title  of  the  trustee  in  bankruptcy  to 
oes  not  accrue  until  the  holder  of  the  money  haa 
tcy,  and  therefor©  a  right  of  sot-oK  accruing  to 
iven  m  available  against  the  trujstee :  EUioU  v, 

•  or  admor  to  set  off  a  legacy,  or  the  sliore  of  a 
estate,  against  the  debt,  though  statu  to- barred, 
8TBATI0N." 

person  who  buys  goodjs  from  an  agent  aa  a 
to  be  an  agent,  may  set  off  a  debt  duo  to  him 
ice  of  the  gfjods:  (hvrge  v.  Clagdt,  7  T,  It,  3£>9; 
,,  L,  R,  9  C,  P.  38 ;  although  he  had  mean«  of 
,*  and  though  the  agent  acted  contrary  to  hia 
ig  the  agencj' :  Exp.  Dixim^  Et  Uejtifif,  4  Ch.  D, 
FtT*juBon,  25  W.  k  '^1\  Htevtm  y,  BiUer,  25 

f  where  the  person  dealing  with  the  agent  knows 
e  nanje  is  not  dicsclosed  :  Maspons  w  Mtfdrrd^  9 
Miidrtil  V.  Afa^pimji,  H  App.  Vn.  874 ;  and  such  a 
As  consigned  to  him  fur  silIo  on  behalf  of  all 
^Ucy  moneys  except  for  hia  charges  in  respect  of 

» agent  8old  in  his  own  name  ia  not  sufficient,  if 
the  stile  wore  not  such  as  to  induce  in  the  mind 
belief  that  the  agent  was  selling  on  his  own 
pira  knew  that  the  aeller^  were  in  the  habit  of 
id  on  their  own  account,  and  had  no  hAM  oa 
do  the  particular  contract  on  their  own  account 
;  be  Huatiiined  as  aguinijt  the  actual  principal: 
.271. 

ling  with  an  agent  knowing  or  having  reason  to 
must  inquire  a.^  to  the  extent  of  his  authority, 
ken  to  bo  affected  with  knowledge  of  it:  She^ieid 
,  13  App.  Ca,  333  i  Levy  v,  Rkhard$un^  W,  N. 

a  person  who  clothes  an  agent  with  apparent 
sts  it  by  secret  inatructiona,  is  bound,  if  the  other 
o,  to  one  who,  in  ignorance  of  the  restrictions, 
I  agent  having  the  authority  which  he  seems  to 
8  App.  Oa»  120;  Frttrrnan  V.  Cooke,  2  Ex.  654, 
.5  App,  Ca,  307. 

for  a  factor,  and  haring  notice  before  the  gooda 

paid  that  the  goods  are  the   property  of  tbo 

im  the  price  in  ditichargo  of  a  g<:!nenil  boliLUce 

r  and  not  protected   under  the  Facti>rs  Acts : 

i,  Ctt,  517  ;  but  if  the  notice  iw  not  given  until 

una  Jtde  eft'ected,  the  monoy  cannot  l>e  followed, 

ueiarj^  position  towards  the  ultimate  principal: 

*on.  7  Q.  B.  Div-  374. 

being  personally  liable,  and  customs  of  trade 

Tlumfreif  V.  Dah,  7  E.  &  B.  260 ;  E,  B.  &  E, 

:.  3  C.  P;   194  ;  Fkd  v,  MtitUm,  L.  E.  7  Q.  B, 

L.  R.  8  a  P,  482. 

agent  as  the  debtor  after  the  undisclosed  prin- 
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cipal  has  been  dieoovered,  see  Cat'ifr  \\  Dohdl,  L.  E.  6  C.  P,  486 
nilliamson,  10  Q.  B.  57 ;  and  tliat  in  order  tx*  discliflrge  a  prmcip 
liability  for  a  debt  contracted  by  his  agent,  the  prinpipal  must  she 
creditor  has  misled  him^  to  his  prejudice,  into  b4^LienIlg  that  X'l 
was  giTing  exclumTe  credit  to  the  a^nt,  and  that  mere  delay  id 

Siyment  from  the  ai^nt  will  not  suffice,  £oe  Dadmtn  t.  Donald* 
iv.  623;  Irvine  y.  IVnUon,  6  Q,  B,  D.  102,  414. 

A.  abroad,  having  directed  B.  in  England  to  tre^at  all  con^iignni 
as  belonging  to  A/s  son  in  England,  and  to  act  entirely  under  his 
it  was  held  that  an  agreement  oetween  B.  and  the  eon  to  set  off  t 
by  B.  to  A.  against  one  due  from  B.  to  the  son  bound  A, :  Ptiritntf ' 
20  Beav.  589;  8  D.  M,  &  Q.  8. 

As  to  an  agent's  }>ower  to  settle  accounts  and  pay  money,  « 
Leask,  6  Jur.  N,B,  1104 ;  Perr^  v.  Holt,  IL  661 ;  2  D,  F.  &  J.'  :i8 
291,  570. 

And  as  to  factor's  liens  and  charges,  v,  iw/.  Chap.  XLYII.j 

GAGES." 

As  to  the  eflfect  of  ratiJi cation  and  acquiescence,  and  that  after  ] 
by  the  principal,  intorini  witbilrawal  oy  the  other  party  is  inefl 
Bolton  Partners  x.  Lumltt^t,  41  Oh.  Div,  295:  Ik  Prfritigitese  € 
Mines^  Exp,  Badmau,  45  Ch.  Div.  16;  La  liauqtic  Jacques  Con 
Banque  D'Epar^ie,  13  App»  Ca.  111. 


APPROPRIATIOX   OF  PAYMEITTS. 

On  paying  money  to  his  creditor,  the  debtor  may,  at  the  time  of 
appropriate  it  to  any  particular  debt  (although  the  creditor  says  i 
in  payment  of  another  d<?bt :  Ait*m,^  Cro.  Eliz.  0^) ;  if  the  debtoi 
the  creditor  han  Iho  option  of  appropriating  it  as  he  pleases  :  Ctah 
1  Mer.  605 ;  Thumi^Mm  v.  HuiUuu,  0  t.'h,  'Sl^.  Vin.  Ab.  tit.  '*  Payis 
Re  Hamilton y  Erp,  Smith ^  25  W.  H.  T60 ;  and  see  KirtHtiird  v.  1 
Ch.  D.  139. 

A  creditor  may  appropriate  pajinents  to  statute -baiT€^  debts 
Fowkes,  5  Bing.  N.  C.  455 ;  U'alhr  v.  Lan/,  1  Sc.  N,  E,  1^ ;  1  M. 
Nash  V.  Hodgsofi,  Kay,  650;  6D.M.  &  G.  474;  but  the  remain 
debts  will  not  be  thereby  taken  out  of  the  statute  :  8.  f\ 

If  no  expres.H  apprnf>nation  be  made  by  either,  it  may  be  impli« 
payments  to  and  dra^'ings  against  a  running  itceount  are  to  be  all 
the  earliest  items  on  the  opposite  side  of  the  account :  Clayton  e  Ct 
608;  Pennell  v.  Deftlt,  4  D.  M.  &  G.  384,  390,  H  sup.  p.  966 
Campbell,  36  Beay.  3  ;  and  a  security  for  an  overdrawn  account  at 
•*  the  balance,"  was  lost  bv  mims  being  subsequently  paid  in  and  d 
Be  Medewe,  26  Beav.  588,  592. 

As  between  truatee  and  c.  q,  it.  the  rule  is  modified,  and  so  If 
trustee  has  money  standing  to  his  account,  drawings  by  him  wil 
buted  to  his  own  money,  leaving  the  trut«t  money  intact ;  but  i\ 
different  trusts  the  general  rule  will  prevail:  /tV  Ha  I  hit  ^  Knatci* 
13  Ch.  Div.  696;  Hancock  T.  Smith,  41  Ch.  liiv.45G;  Ur  L%t^r£h.* 
25  L.  R.  Ir.  24,  29  ;  Re  Murray,  57  L.  T.  :N.S.  22^;  Lewin,  102if. 

The  rule  may  bo  excluded  by  closing  an  account  and  re-opeui 
one :  Re  Sherry,  Lunthn  and  Countt/  Bk(j.  Co.  v.  Terrt/,  26  Ch.  Div, 
or  by  the  mode  of  keeping  the  account:  Citi/  Disc.  Co,  v.  McL* 
9  0.  P.  692 ;  or  the  language  and  conduct  of  the  parties  :  Hennikt 
4  Q.  B.  792,  and  it  ilt>i?s  not  apply  in  the  case  of  a  partner's  fraudii 
drawings,  concealed  hy  fictitious  entries  iu  the  books :  Lacey  v.  J 
Div.  537. 

.  Instalments  of  a  composition  for  several  debts  (secured  and  i 
must  be  attributed  to  them  rateablyj  though  the  composition  i 
fails  by  the  debtor's  default :  Thmnpaon  v.  Hudson,  6  Ch,  320. 

Payment  of  interest  generally  to  the  holder  of  three  notes^  two 
were  barred,  was  appropriated  to  the  other :  Nash  v.  Hodgson  ^  6  JJ 
474. 

As  to  appropriation  of  payments  made  to  a  broker  (since  inaoli 
principal  for  goods  bought  for  him,  aee  Favenc  y.  BtnmU,  II  East,  3 


fnal  Juilgmem 

(faulting  trustee  between  capital  and  income,  Re 

t  evidence  after  the  deatli  of  the  debtor  of  non* 
Uwthrr  y.  Hmvtr,  41  Ch.  Div.  248, 


ITATTJTE  OF  LIMITATIONS. 

,  all  actions  of  accounts  and  lor  simple  contnict 
thin  six  years  after  the  cau^e  of  action ;  and  eee 

sen  merchants  were  excepted :  see  Wehhft  v.  Tivill, 

127 :  although  there  had  boen  no  item  on  either 

urs:  Eobimf^n  v,  AfrjtftmUr,  2  CL  &  F.  717;  8  Bli. 

ran  from  the  settlement  of  the  account:  Sandifiv, 
Tnngton  w  Lee,  I  Mod.  26S;  though  the  balance 
'  course  become  an  item  in  a  following  open  one : 
y  V.  Byttd,  4  Mo<L   105;    the  object  was  not  to 

it  was  a  running  account,  piirt  of  which  be^n 
d  by  the  statute,  and,  the  ac^^unts  never  havmg 
n  dealingt*  fdnce :    Weiford  v.  Liddd,  2  Voz,  400, 
Imendmont  Act,  185G  (19  &  20  T.  c.  97),  s.  9,  the 
counts  was  put  an  end  t^,  t§o  that  by  the  joint  ^ect 

1»  c.  10,  9ttp.,  ail  actio riB  of  ac€Oimt,  or  for  simple 
ought  within  ttix  years  after  tlio  nettlement  of  the 

the  c^use  of  action  arose,  or  the  last  acknowledg- 

to  which  see  Chap.  XLTV.,  **  Administratiox," 

s,  3,  a  verbal  acknowledgment  was  enough  to  take 
rn^/w  v.  yeivham,  3  Y,  &  J.  518 ;  but  Lord  Ten- 
4)  roquirod  the  acknowledgment  to  bo  in  writin^i 
»  prevent  the  adoption  of  the  later  items  of  an 
3  a  new  promise  to  pay  the  whole  balance  due  on 
.  Hrnyh,  8  M.  &  W.  7«0.  781  ;  and  in  the  ca^o  of 
>sit,  where  there  is  an  open  actiount,  the  earlier 
ne,  although  there  are  others  which  are  not  barred : 
;  769 ;  Juckscm  v.  0<jg,  Joh.  397  ;  Shelf.  R,  P.  St. 

to  actions  for  an  account,  when  there  are  items  on 
is  open :  see  Foster  v*  Hodgmm^  19  Vez.  I8i>;  unlesa 
A  and  set-off,  as  in  WUliams  v.  Griffiths,  2  Cr.  M. 
ue  on  one  side  and  wages  on  the  other  ;  and  in  an 
olance  for  the  previous  six  yeax^s  only  could  be  re- 
been  no  fresh  items  within  the  six  years  the  right 
rred  unless  there  has  been  au  acknowledgment ; 
>7B ;  Quituey  v.  Shaij^,  1  Ex.  I>.  72  ;  or  there  is  a 
[•  \\  Oarrick,  5  Ch.  233;  i?f  Sharpe,  Mamitk  Ans, 
K  107  ;  y*mi  v.  Been,  5  Jur.  N.8.  3Sl  ;  7  W.  B. 
h.  Cas,  20;  Shildtm  v.  Uydmnti,  lb,  20. 
I  fee  who,  after  the  death  of  the  owner »  continues 
m  into  a  separate  a<?c4»unt  at  h'm  own  bank,  and 
IS  agent  and  receiver  for  the  pei'son  next  entitled, 
I  a  trustee,  and  cannot  set  up  the  Statute  of  Umi- 
ratified  by  the  true  owner :  Li/eil  v.  KeHuedtf^  14 

lust  be  such  as  "will  lead  the  Court  to  infer  a  pro- 
fiphreyM,  20  Ch,  Div.  474  ;  and  when  there  is  a  clear 
promise  wiO  l>e  inferred  :  jS".  C.,  Tanner  v.  Smarts 
ey  V,  Sftarj^,  1  Ex.  D,  72 ;  Duke  of  Bttcdrwh  v. 
and  an  unqualified  admission  that  an  account  was 
3ly  a  promiso  to  pay  the  balance  on  settlement : 
D.  254,  274 ;  but  such  a  promiso  will  not  be  in- 
B  used  is  ambiguous:  Oreen  v.  JItimphrei/a,  sup,; 
.  B.  561, 
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And  a  conditional  promise  is  of  no  ayail  nnlees  ihere  is  proof  of 
tial  fulfilment  of  the  condition :  Mtytrhoff  v.  FroekUck^  4  C.  P.  Div. 

Payments  at  certain  specified  rates  imposed  by  a  statute  in  respeci 
were  held  to  be  **  annuities  or  periodical  sums  of  money  charged  uf 
within  3  &  4  Will.  4,  c.  27,  s.  1,  as  amended  by  37  &  38  V.  c.  57 : 
Esdaile,  13  App.  Cas.  613  ;  and  as  to  the  right  to  tithes  in  Ireb 
barred  by  non-payment  and  lapse  of  time,  see  Irish  Land  Comi 
Granty  10  App.  Gas.  14. 

As  to  the  period  of  time  during  which  the  Court  upon  reooT< 
estate  will  direct  an  account  of  mesne  rents  and  profits,  see  Lewin, 

Where  a  balance  of  debt  consists  of  several  items,  pa3nai6nt8  ] 
have  been  made  spocifioallv  in  respect  of  particular  advances  will  no 
the  general  balance  from  being  barred  by  the  statute :  Re  Rainsfcrt 
V.  (?.,  49  L.  J.  Ch.  5. 

An  account  of  royalties  under  a  mining  lease  may  be  carried 
twenty  years  according  to  the  principle  of  Hunter  v.  Nochtlfis  (1 
640),  37  &  38  y.  c.  57,  s.  8,  not  being  applicable :  Darley  v.  Tenm 
T.  N.S.  257. 

And  see  further  as  to  the  Statutes  of  Limitations,  Chap.  XL! 
HIKISTRATION,"  notes  to  Sect.  V. 


\h 


Section  II. — Accounts  against  Agents. 

1.  Account  against  Confidential  Solicitor  of  Intestate 

(By  consent.)  Let  the  following  &c.:  1.  An  account  of  a 
ceipts  and  payments  of  the  Deft  C.  on  account  of  the  intesti 
Ids  estate,  before  and  since  his  decease;  2.  An  account  of  all 
and  transactions  by  the  said  Deft  as  the  confidential  solr  of  1 
tate. — Adjourn  &o. — Donaldson  v.  Corner,  M.  R.,  30  May^ 
1608;  S.  C,  Form  1,  inf.  p.  1179. 


I   i   ! 


2.  Account  against  Solicitor — Moneys  received  and  paid — Dea 
Transactions — Costs. 

Let  the  following  &c.:  1.  An  account  of  all  sums  paid  or 
by  the  Deft  to  or  for  the  use  or  on  account  of  the  Pit;  2.  An  fl 
all  sums  of  money  received  by  or  come  to  the  hands  of  the  I 
for  the  use  of  the  Pit  or  otherwise,  in  respect  of  any  such  pays 
advances  as  aforesaid;  3.  An  account  of  all  dealings  and  tra 
between  the  Pit  and  the  Deft;  And  refer  &c.  to  tax  any  bill  o 
the  Deft  which  the  Pit  is  liable  to  pay;  And  Let  the  amoun 
costs,  if  any,  when  taxed,  be  included  in  the  said  accounts; 
the  balance  due  from  either  of  the  parties  to  the  other  of 
taking  the  said  account,  be  certified. — Adjourn  &c. — ^See  Hid 
y.  Bisgood,  V.-C.  E.,  22  March,  1848,  A.  1019. 


3.  Account  against  Confidential  Agents  and  Solicitors — Ifi 
allotoed  on  both  sides. 

Affirm  the  judgment,  except  so  far  as  it  directed  the  accoi 
lialf-yearly  rests  with  interest  at  £5  p.  c.  per  ann.,  and.  p 
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rt  the  said  judgment  as  varied  be  as  follows,  that  is  to  say, — 
Dimt  of  all  dealings  and  transactions  bj  the  Defts  D.  G.  and 
ir  in  relation  to  the  real  and  personal  estate  of  P.  G.  deceased 
3  power  of  attorney  executed  by  the  said  P.  G.  to  the  said 
An  account  of  all  moneys  (received  by  or)  come  to  the  hands 
i  Defts  or  either  of  them  for  the  use  of  the  said  P.  G.  or  of 
his  legal  pers.  represve  or  otherwise  under  the  said  power  of 
md  of  the  application  thereof. — ^And  in  taking  such  accounts 
)efts  are  to  be  charged  with  interest  at  the  rate  of  £5  p.  c.  per 
U  sums  (received  by  them  or)  come  to  their  hands  as  afore- 
to  be  allowed  interest  at  the  same  rate  on  all  sums  paid  by 
r  on  behalf  of  the  said  P.  G.  or  his  pers.  represve  under  the 
m  from  the  date  of  such  receipts  and  payments  respectively." 
t  due  to  Pit  to  be  certified. — ^Def ts  within  ten  days  from  the 
le  certificate  to  pay  to  Pit  the  amount  certified  to  be  due  to  her 
stratrix. — ^Defts  to  pay  Pits'  costs  of  suit  and  of  appeal. — 
)  apply. — See  Burdick  v.  Garrickj  L.  0.  &  L.  J.  G.,  24  Jan. 
227;  S.  C,  5  Ch.  233. 

t.  Account  in  Action  by  Principal  against  Steward. 

be  following  &c. :  1.  An  account  of  all  the  rents  and  profits  of 
itaments  in  the  pleadings  mentioned  received  by  the  Deft,  or 
ther  &c.  from  &c.  to  &c. ;  2.  An  account  of  all  the  timber  and 
38  and  underwood  which  during  the  said  period  have  been  cut 
said  lands,  or  any  of  them,  and  of  the  value  thereof,  and  of 
ys  arising  from  the  sale  thereof;  3.  An  account  or  all  divi- 
id  interest  which  during  the  period  of  the  Pit's  being  the 
the  said  shares  in  the  —  Co.  and  in  the  A —  turnpike  road  in 
ings  mentioned  have  been  received  by  the  said  Deft,  or  by 
also  of  all  sums  of  money  for  which  the  said  Deft  has  had 
account;  4.  An  account  of  the  land  tax  which  has  accrued,  or 
able  to  the  Pit  during  the  period  of  his  being  entitled  to  the 
d  of  the  moneys  received  on  account  thereof  by  the  Deft,  or 
-Settled  accoimt,  if  any,  not  to  be  disturbed. — Adjourn  &c. — 
Hector,  V.-C,  20  Nov.  1832,  A.  204;   12  Sim.  398,   sup., 


"w 


:Tee  in  suit  by  the  steward  and  agent  of  a  landowner  for  an  account 
lings  and  transactions  between  them,  viiih  special  direction  that  the 
Id  be  credited  with  all  sums  paid  to  him  by  the  Land  Drainage 
under  certain  contracts,  and  debited  with  all  money  supplied  by  the 
Waters  y,E.  of  Sha/Usbury,  Y.-C.  S.,  17  Mar.  1865,  A.  596;  14 
2;  but  upon  appeal  (2  Ch.  231)  such  direction  was  struck  out,  the 
3elow  that  the  Ht  was  entitled  to  any  profit  on  the  contract  being 


»  '  f 
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^  to  account  for  all  Profits,  Sfc,  of  Transactions  excepting  his 
Commission. 

lbb  that  the  Deft  H.  was  not  entitled  to  receive  for  his  own 
Kod  is  not  entitled  to  retain  any  profits,  emoluments,  or  allow* 
4f2 
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a  noes  for  or  in  respect  of  the  piirckasc^s  and  transaetiona 
entered  into  by  him  or  his  firm  of  H.  &  Co.  as  agents  for  tl 
ment  of  Canada,  &c.,  other  thaji  and  except  his  commission 
the  Deft  r) tight  to  account  to  the  Pit,  as  representing  the  Got 
Canada f  for  the  sum  of  £10,040^  and  all  other  such  profits,  ei 
or  aJlon^aiicefl  as  in  the  (hiU)  mentioned.  Deft  to  pay  Fit 
for  Canada),  on  behalf  of  the  GoYemment  of  Canada,  t 
£10^040  receired  by  him  as  in  the  (bill)  mentioned  in  respe* 
upon  shipments  and  upon  rails  manufactured  by,  &c.;  Ai 
followingi  &c.,  An  account  of  the  receipts  and  payments  in 
transactiona  other  than  those  to  which  the  said  £10,040  rel 
Deft  and  of  his  said  iinii  us  such  agent  as  aforesaid,  and  in  t 
account  the  Deft  is  to  be  charged  with  all  profits,  emolui 
allowances  made  or  received  by  him  over  and  above  his  e< 
with  interest  thereon  at  the  rate  of  £5  p.  c.  per  ann, — Deft 
Pit  his  costs  of  suit  up  to  the  hearing. — Adjourn  &c. — 
Cmtada  v.  HawSj  M.  R,  19  March,  1877,  A.  555. 

6,  Accoutit  agaiuHt  an  Agent. 

Ax  account  of  all  moneys  received  and  of  all  payments  mi 
Deft  on  account  of  the  Pit  as  the  Plt^s  agent  as  in  the  (biU)  i 
Liberty  to  either  party  to  apply  at  Chambers  as  to  any  bala 
may  appear  to  be  duo  to  or  from  either  of  them,  and  as  to  t 
the  suit.— Prtr^oiM  v.  Porter,  M.  E.,  8  Dec,  1874,  B.  3574, 

7.  Atmunt  agalmt  Managing  Agent  of  Plmntijf^s  Bm 

**  Let  an  account  bo  taken  of  all  sums  of  money  received  1 
n.  on  the  behalf  of  the  Pits,  the  —  Co.,  since  the  —  day  ol 
their  chief  agent ,  having  regard  to  the  agreement  dated  i 
tinue  injunction, — Adjourn  &c. — Groux^ Soap  Co.  V.  II a ff  wan 
5  July,  1858,  A.  1582. 

8,  Accoifnfs  hettcevn  Principal  and  StoeHroker^. 

"Declaee  that  the  Pits  [the  stoekhroktrs']  are  entitled  to  1 
of  the  securities  in  the  pleadings  mentioned,  for  what,  if 
shall  appear  to  be  due  to  them  upon  taking  the  account  I 
directed,"— Account  of  all  dealings  and  transactions  betvreei 
ties. — Balance  due  on  such  ac<!Onnt  to  be  certified. — Ad  jo 
Ewart  r.  JViiliams,  Y.^C.  E.,  7  July,  1845,  A,  2098;  7  D,  M 
SDi-ew,  :2L 

9.  Account  of  MemiUanceB  frmn  India  to  Agent  her 

Lirr  the  following  &c. ;  1 .  An  account  of  all  sums  of  m€ 
or  other  effects  remitted  to  England  by  8.,  deceased  [princij) 
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'agent\  and  of  all  other  sums  of  money  or  effects  of  the  said 
[and,  received  by  the  said  H.  in  his  lifetime,  or  by  the  Defts, 
since  his  decease,  or  any  of  them,  or  by  any  other  person 
1  inquiry  when  such  sums  of  money,  bills,  or  other  effects 
actively  received;  3.  An  account  of  all  sums  of  money  there- 
y  the  said  H.,  or  the  Defts,  his  exors,  or  any  of  them,  by  the 
for  the  use  of  the  said  S. ;  4.  An  inquiry  whether  any  and 
3,  being  the  produce  of  the  said  money,  bills,  and  effects,  were 
i  at  interest,  and  on  what  securities,  and  at  what  times,  by 
[.,  or  the  Defts,  his  exors;  5.  An  inquiry  what  other  sums  of 
re  laid  out  by  the  said  H.  in  his  lifetime,  or  by  the  Defts,  his 
»  his  decease,  and  at  what  times,  in  the  purchase  of  stocks  or 
it  securities  subsequently  to  the  —  day  of  — . — Adjourn  &c. 
7.  Ryley,  L.  C,  4  May,  1775,  B.  360. 

ccount  of  dealings  and  transactions  between  solr  and  client,  with 
m  that  a  particular  item  for  which  Deft  had  obtained  a  verdict  at 
1  which  interest  had  been  paid,  be  debited  against  Pit  in  taking 
ts,  see  Ahh^  v.  Fetch,  1  Y.  &  C.  C.  264 ;  6  Jur.  433.  It  appears 
^  Min.  H.  Wood,  18  Feb.  1842,  fo.  134,  that  this  decree  was  not 

And  see  Chap.  XL.,  **  Solicitors." 
se  for  a  general  account  against  represves  of  deceased  agent  and 
.nd  for  payment  of  any  balance  found  due  from  him,  they  ad- 
ets,  and  Pit  offering  at  the  bai'  to  pay  any  balance  foimd  due  from 
^deri<m  v.  Whittle,  V.-C.  W.,  3  Dec.  1857,  A.  157. 
Be  for  a  general  accoimt  of  dealings  and  transactions  between  a 

his  servant  and  bailiff,  and  for  payment  of  the  balance  appearing 
(serving  costs  only,  see  Bosquevort  v.  Seymour ^  L.  C,  4  July,  1743, 

ee  for  account  against  steward  and  agent's  partner  and  exor,  with 
ult,  on  accoimt  of  losses  through  sub-agents,  see  E.  Abingdon  v. 
A.  697;  8,  C.,8up.^,  1157. 

ee  against  supercargo  for  account  of  the  produce  of  ship's  car^ 
d  converted  to  his  own  use,  or  which  he  has  remitted  from  India 
:o  any  other  person  in  trust  for  himself,  see  D'Henssene  v.  Younge, 
,  A.  529 ;  fif.  C,  Pur.  Ord.  1774,  A.  183. 
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10.  Inquiry  as  to  Sum  due  for  Salvage^  8fc. 

ion  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
ad  Defts,  Let  an  inquiry  be  made  what  sum  is  proper  to  be 
le  Defts  for  the  salvage  of  the  said  cargo,  and  for  their 
n  and  about  landing  the  said  cargo,  and  transmission  of  the 
from  the  wreck  to  Port  Elizabeth  and  to  England  respec- 
freight,  and  for  the  sale  of  the  said  cargo,  and  what  moneys 
received  by  the  Defts  on  account  of  the  cargo  taken  out  of 
lip. — Atlantic  Mutual  Insurance  Co,  v.  Huth,  M.  E.,  24  June, 
498;  S.  C,  16  Ch.  Div.  474. 


NOTES. 
BIGHT  TO  JT7DOMENT. 

t "  is  bound  faithfully  and  diligenthr  to  account,  at  least  when 
,"  and  always  to  be  ready  to  do  so  :  Hardwicke  v.  Vernon ,  14  Ves. 
c  V.  Qreen,  1  Jao.  &  W.  135 ;  Clarke  v.  Tipping,  9  Beav.  284,  292 ; 
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Cdlyer  v.  Dudley,  T.  &  B.  421 ;  Turnery,  BurkimhoAO,  2  CIl  491 ;  aa 
his  best  in  the  intereets  of  his  principal :  Clarke  v.  Tipping,  $up. ;  Pa 
Lubbock,  20  Beav.  588  ;  8  D.  M.  &  G.  8. 

A  bill  for  account  would  always  lie  against  an  a^ent  where  the 
oould  not  be  dealt  with  properly  at  law :  Foley  ▼.  Hill,  2  H.  L.  C. 
Mackenzie  v.  JohnsUm,  4  Madd.  373 ;  King  v.  RosseU,  2  Y.  &  J.  33. 
allegation  of  fraud  or  special  circumstances  was  necessary  {Afakepeaeey 
4  D.  J.  &  S.  649),  but  to  obtain  a  judgment  something  more  than  t 
fact  of  agency  must  be  shown,  and  the  averment  that  Deft  has  : 
various  sums  of  money  for  Pit,  and  has  not  accounted,  is  not  enov 
Phillips  V.  P.,  9  Ha.  471  ;  Hemings  v.  Pugh,  12  W.  B.  44.  But  see  ; 
OrijgHn,  11  W.  E.  583;  9  Jur.  N.S.  612;  and  requiring  discovery  aL 
a  difference :  Mackenzie  v.  Johnston,  4  Madd.  373. 

An  account  was  ordered  at  the  suit  of  overseers  against  their  pred< 
rate  collector:  Sellar  v.  Griffin,  11  W.  R.  583;  9  Jur.  N.S.  612;  ] 
fw/.  p.  1174. 

A  foreign  government,  as  standing  in  the  place  and  suing  the  ag 
rebel  government,  after  the  rebellion  had  been  suppressed,  could  oi 
such  an  account  as  would  have  been  taken  between  the  agent  and  t 
government,  and  with  a  submission  to  pay  what,  if  anvthing,  should  1 
due  from  them :  U,  S.  v.  Mcltar,  8  Eq.  69,  76 ;  Bepimic  of  Peru  v.  j 
38  Ch.  D.  348 ;  and  that  the  acts  of  a  de  faciu  and  recognised  govern 
their  duly  authorized  agents  must  be  treated  by  the  tribunals  of  this 
as  binding  upon  their  de  jure  successors,  see  Republic  of  Peru  v.  J 
Quano  Co,,  36  Ch.  D.  489. 

Where  a  revolutionary  government  has  been  recognised  by  the  gov 
of  a  foreign  state,  the  restored  government  must  treat  a  contract  bet^ 
revolutionary  government  and  a  subject  of  the  foreign  state  as  va 
public  of  Peru  v.  Dreyfus,  38  Ch.  D.  348. 

Agents  for  a  foreign  loan,  havinc;  advertised  that  "interest  would 
in  full,"  and  having  funds  in  their  hands  remitted  by  the  foreign  gov 
which  were  sufficient  for  the  purpose,  were  held  not  to  have  constitute 
selves  trustees  for  the  bondholders,  nor  specifically  appropriated  the 
and  the  government  having  afterwards  changed,  its  mmd,  they  t 
liable:  Henderson  v.  Rothschild,  33  Ch.  D.  459. 

The  Crown  cannot  be  made  to  account  as  an  agent:  Rustomjet 
Queen,  2  Q.  B.  Div.  69 ;  and  see  Kinloch  v.  Secretary  of  State  for 
App.  Ca.  619. 

An  agent  was  ordered  to  pay  the  balance  appearing  due  on  a  p 
account,  although  he  alleged  that  the  general  balance  would  be  in  his 
Gordon  v.  Pym,  3  Ha.  224. 

Decrees  for  account  have  been  made  for  an  equal  division  betw 
oyster  meters  of  London  (^Thompson  v.  Daniel,  10  Ha.  296),  and  agf 
owners  of  a  privateer  acting  for  themselves  and  the  crew  in  sale  ol 
Pearse  \.  Grten,  1  Jac.  &  W.  135. 

An  action  may  also  be  maintained  against  an  agent  for  delivery  < 
and  papers :  Makepeace  v.  Rogers,  4  D.  J .  &  S.  649  ;  and  see  ^.  G^.  v. 
Jield,  18  Beav.  600 ;  and  as  to  whether  an  action  will  lie  for  the  sole 
of  enforcing  production  of  documents  to  a  particular  person,  see  Dat 
Jacobs,  34  Ch.  Div.  278. 

An  account  will  be  decreed  against  a  confidential  agent,  though  als 
as  solr  in  the  same  matter :  Oddy  v.  Seeker,  2  Sm.  &  G.  193 ;  Burdick 
rick,  5  Ch.  233,  et  sup.  Form  3,  p.  1 166.  And  the  estate  of  a  solr  who  h 
as  money  scrivener,  placing  out  his  client's  money  on  insufficient  se 
and  misrepresenting  them,  was  liable  in  account  after  his  decease :  t 
Pococke,  2  Drew.  197.  But  it  must  not  be  a  mere  demand  for  damage 
Mat,  Investinent  Soc,  v.  Cobbold,  19  Eq.  627. 

An  agent  cannot  sue  his  principal  for  an  account  on  the  grouni 
relation  between  them.  The  right  of  the  principal  rests  upon  the  fe 
confidence  reposed  in  the  agent.  The  agent  reposes  no  such  confic 
the  principal :  Padunck  v.  Stanley,  9  Ha.  627 ;  Smith  v.  Leveaux,  2 
S.  1. 

An  agent  is  liable  to  account  to  his  principal  alone,  and  not  to  pei 
whom  his  principal  is  a  trustee  :  A.  G,  v.  Chesterfield,  18  Beav.  696; 
Pearso7hy  28  Beav.  196,  et  v.  ettp.  p.  964. 
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st  an  agent  would  not  He  wli^re  he  had  rendered  an 

uxirrect,  and  had  brought  an  octiou  for  the  balauet} : 

255  ;  Ftuk%r  V.  Ta^hr,  3  Drew.  183  ;  and  th*j  errors 

eciiically  point*^  out  in  the  Pit's  plwmliug  :  Shep-^ 

consisted  of  a  few  eimplo  items  eamly  dealt  with  in 
>r  Wlanco :  Moi^n  v»  Brufht,  4  Ch.  292  ;  Dart^ti  v, 
i*fr/,  2  Y.  &  J.  a3 ;  MartY,  L^^mn,  Ir.  R->p,  4  Kq, 
1;  Navuhhaw  t.  Broyniriijtj^  2  D.  M.  &  G,  441 ;  1 

:o  the  custom  of  dealing  betw€kcn  the  parties,  tho 
ed  to  have  be<?n  settled :  lltmUr  v.  Jk/rhrr,  12  W.  H, 
verbailT  :  Tindall  y.  Pun^rfl,  0  W,  R.  HoO ;  4  Jur, 
I  contract  tt»  keep  any  actjounts  other  thiin  such  as 
'.,  Smith  V.  Lttftaux,  2  D.  J,  &  S.  1  ;  and  »ee  (?.  IF, 
625. 


arr  OF  AK  AOBHT'S  UABILtTT. 

which  occcmnta  are  to  he  taken  at  the  suit  of  a 
ying  according  to  the  profits,  Boe  BiahUm  v.  OrUscU^ 

igency  between  a  merchant  anil  his  consignee  for 
tvill,  6  Ch.  397  ;  Exp.  Dixm,  lit  Smith,  W.  N.  (77) 

i  his  agfint  A.  had  sold  to  B.  with  other  goods  of 
iLrahal  the  proceeds  of  the  goods,  and  throw  on  tlie 
mIb  advances  made  to  him  by  B.,  and  so  claim  a 
Jit^iath  B. :  Brmdhnd  y.  Barlow,  3  D.  F.  &  J.  570. 
an  open  account  with  hirt  principal,  on  which  there 
e  tho  accuuut  and  sell  the  stofk  on  tho  insolvency 
acipal,  T^ithout  any  authority  frf*m  hinit  and  may 
>r  the  balance :  Lnrrtf  v.  //i7/,  Serimifeotir's  CUim, 
;  -S.  rV,  Crowiet/s  (iaim,  18  Eq,  182.  8embte,  in 
resulting  from  the  premature  t^nlo  may  be  set  off 
foi/r'<i  Ctfiitn^  sup*  The  stockbroker  may  also  sell 
ids  on  < 'losing  an  account,  wh*>ther  dopoHitod  as 
or  not,  and  although  the  secuiities  belong  (without 
trsons  :  Jon^s  v.  Pepprrrome,  J  oh.  430. 
for  a  customer  is  trustee  of  the  prrnrjeodn  :  Be  (Jom~ 
rtrnfitt^  W.  N,  (87)  44  ;  and  as  to  the  right  to  follow 
mdft  of  agents  in  a  fiduciary  character,   t\   mp. 

isdion  agent  and  Me  principal  is  not  thtit  of  vendor 
3,  the  tnie  measure  of  damages  in  roHpect  of  goods 
of  the  description  ordered  is  the  loss  actually  8U8- 
r  reason  of  the  inferior  quality  of  tho  goixls :  CVis- 
D.  220. 

;iiko  apj)lied  for  aharea  on  b^^hnlf  of  a  solvent  prin- 
,hat  which  the  principal  intended,  the  broker  was 
irranty  of  authority,  on  tho  principle  of  CuUtn  v. 
r  the  whole  sum  which  tho  co.  would  have  roccjvod 
iional  Coffee  Patace  CV»,  Exp.  PaHmure^  24  Ch.  Div. 

ience  to  instructiou^t,  umkes  a  payment  which  ho 
mfcruptcvT  is  not  liable  Uj  the  trustee  for  the  money 
ptcy  of  the  principal,  as  tho  tmstee's  title  could  not 
ley  left  the  agent's  hands  :  Exp.  HMety  Be  Ltm8, 

L  estate  was  held  liable  for  loss  through  the  fraud  of 
he  manager^ s  nogligence :  Be  MikkeUy  M,  t.  ilf,»  54 

raluer  for  negligence  in  making  a  valuation  of  pro- 
coatemplated  moi-tgage,  soeCan?i  v.  HV/Zdifj/^  3t>Ch. 
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All  SMgnee  of  &  Bharc  of  profita  [r .^.,  of  a  patont)  m  entitled  to  ai 
from  tholiceneee,  but  the  lioeaee©  i»  entitk^d  to  require  tliat  tlit 
should  be  taken,  once  lor  all,  in  the  presence  of  all  the  partiee :  B«t 
MaemiUaH,  IT  Ch.  D.  423, 

The  meu^r  of  a  ghip  cannot  sell  the  cargo  except  in  caec'  oi  actii 
«ty,  and  it  lies  on  the  purchaser  from  him,  claimiDgr  title  to  the 
entabUeh  th&t  such  neceaaity  existed  :  Atlantic  Mutuai  Ifts.  Co.  y. 
Ch.  Biv.  474, 

An  action  will  lie  against  an  architect  for  improperly  refusing:  * 
that  ho  is  satifified  with  th^  works  :  Lttdhrook  v,  liarrftt,  25  W,  E,  6 

Aa  to  the  criminal  liability  of  an  agent  miBappropriating^  n 
aecuritiea  intrusted  to  him,  see  24  &  25  V,  c*  96,  e.  75;  /^y.  t.  Tatlod 

Secret  Profit,']— 'No  imderhand  dealing  with  the  property  of  his  prii 
an  agent  can  stand  :  Murphy  v,  tJ'Shm,  2  J,  &  Lat,  422',  429.  Tii 
he  good  faith  and  full  information  to  the  principal :  Dunne  v.  En^lki 
624,  534  \  and  where  an  agent  for  A.,  in  a  contract  with  B.,  enters  ic 
reptitious  sub-contract  with  B.,  that  is  a  fraud  gi^ng  A,  the  righi 
the  contract  rescinded :  Panumit^  ttc.  Cq,  t,  htdin  RubbfT,  itc,  Co.,  IC 
526  ;  or  to  obtain  the  profit  made  by  the  agent  in  the  sub-contract :  L 
T, -^?^8Ch,  Div,  286. 

Similarly,  a  claiiso  in  a  building  contract  making  the  architect  arl 
made  roid  by  any  agreement  between  the  art*hitect  and  employer, 
the  architect  s  conduct  and  unknown  to  the  builder :  Kemp  v.  Ih'^* 
23H;  4  Jur.  N.8,  919  ;  KimbeHry  v,  Difl;  13  Eq,  1;  S,  a,  Fori] 
p.  1149. 

A  purchaeer^s  agent  receiTing  eommiasion  from  the  vendor  al 
Account  for  it  to  the  purchaser  :  MoHaon  v,  Thom}t9mi,  L,  B-  9  Q 
and  coses  cited  in  the  judgment :  Becui  aa  to  commiBgioni  which  the  ] 
must  be  takL^n  to  know  the  agent  receiYea :  G,  W.  Ins.  Vq,  v,  Cntdi} 
525 ;  and  see  Mitr^n  y*  Ef/ord,  4  Ch.  Div*  052* 

An  agent  to  whom  tradesmen  or  insurance  cos,  allow  a  discount  u 
his  principal  the  benefit  of  it:  Tumbtill  w  Gurdm,  20  L.  T.  N.S. 
L.  J,  Ch.  331  ;  Q,  S}Kun  v.  Parr,  18  W,  R.  110;  39  L.  J.  Ch.  73;  u 
has  acquiesoe^l  in  the  agent  taking  it :  C?.  IF.  Ina*  Co,  v»  Cttniiffr,  «up, 
T,  Stuiit4m,  3  Ch.  Div.  502. 

If  an  agent  \»  bribed  to  induce  his  principal  to  enter  into  a  disadvaj 
contract,  the  principal  can  not  only  recover  the  amount  of  the  I 
money  had  and  received  to  his  use,  but  can  recover  from  the  agent 
briber,  jointly  or  Beverally,  damages  for  the  loftS  sustained,  witheul 
tion  in  respect  of  the  bribe  r  Mayor  of  Salfvrd  t.  Levtr^  25  Q.  B.  D.  * 
until  some  judgment  or  order  has  been  obtain e*i  the  amount  cannot 
to  be  the  money  of  the  principal,  as  r,  y.  tr.,  so  as  to  entitle  him  to  j 
into  iiiTCstments  made  by  the  agent :  Lidrr  v.  Stuhbs,  45  Ch,  I>iv.  1, 
An  agent  cannot  be  allowed  to  tiike  any  private  advantage,  or  m 
profit  out  of  a  transaetion  with  or  on  behali  of  his  principal,  without  t 
cipal's  knowledge:  Huhen^  v,  Conyrne^  1  Ruse.  &  M.  150,  ti.;  Ft 
M  hiUhmise^  lb.  132;  Imp.  Merc,  As$(k,  v,  Ct*Uman,  G  Ch.  558;  6  H. 
Kimher  T.  Barber,  8  Ch,  56;  Ihotne  t.  EngNsh,  18  Eq,  524;  Ifarrii 
Vict,  Gravirnj  I)vd\  3  Q.  B,  D.  549;  Story  on  Agency,  §§  207,  '2] 
a  contract  in  the  agent's  name  may  be  shown  to  have  lieen  the  prir 
Wafers  v.  A\  8hu/(tshiirt/y  2  Ch.  231  ;  so  as  to  entitle  the  princiml 
profit  made  by  the  ag*'nt  or  sub -agent :  Be  Ihi«ichf  t.  Alt,  8  Ch.  Div. 
An  agent  must  disclose  fully  the  nature  of  any  transaction ;  and  i 
enough  for  him  to  state  that  ho  has  an  intore&t;  Dunne  y.  EmjUtk, 
524,  535 ;  so  under  an  article  of  asj^ciation  that  a  director  must 
"his  interest":  Imp.  Merc  Auoe.  t.  Oof  em  an,  L.  B.  6  II.  L.  189, 

Btrfdors^  Fromnters^  ttt'.] — ^Directors  are  in  the  position  of  agents, 
some  extent,  of  trustees  towards  the  co. :  York  tf  N.  Midi,  My.  y.  Hui 
Beav.  485,  505 ;  (rre<tt  Lttxembourg  By,  v.  Maynay,  25  Beav,  586 ;  4  ] 
422;  26  Beav,  473;  Imp.  Merc,  Am^c.  v,  Coftmatt,  h,  R,  6  H,  1 
Buckley,  49(>;   Gray  v.  Lewis,  21  W.  R.  925,  926, 

Promoters  also  are  in  a  fiduciary  position ;  Hichem  r.  Cotigreve,  1  1 
M,  150,  n. ;  Fo«  v.  Harbotth,  2  Ha.  489  ;  Buynailr.  Carltan,  36  L. ! 
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mhrero  PhoBphate  Co.  v.  Erianger,  3  App.  Oa.  1218 ;  5  Oh.  Dir.  73 ; 
^ble  for  all  moneys  secretly  obtained  by  them  just  as  though  the 
^rindpal  and  agent,  or  trustee  and  c.  q.  tr,y  had  existed  between 
)  CO.,  although  the  corrupt  transaction  is  not  rescinded,  but  in 
tie  amount  of  such  secret  profit,  allowance  is  to  be  made  for 
cpenaes  of  bringing  out  the  co.,  but  not  a  sum  expended  in 
guarantee  for  the  taking  of  shares :  Lyfiney  and  Wigpool  Iron 
Hrdy  33  Ch.  Div.  85;  Ilmma  Silver  Mining  Co,  v.  Orant,  11 

FTofit  taken  by  the  promoter  from  the  vendor  g^ves  rise  to  a 
ng  by  reason  of  contract,  provable  notwithstan£ng  sect.  31  of 
\icy  Act,  1869,  and  the  amount  of  it  is  a  debt  incurred  by  means 
reach  of  trust  within  sect.  49  of  the  same  Act  (see  Bankruptcy 
I.  30,  37):  Emma  Silver  Mining  Co,  v.  Grant,  17  Ch.  D.  122; 
t  can  give  judgment  before  the  discharge  of  the  bankrupt,  but 
arced  until  after :  8,  C, ;  Ross  v.  Outteridge,  62  L.  J.  Ch.  280 ; 
8  are  not  trustees  within  the  Debtors  Act,  1869,  s.  4  (3) ;  Phos^ 
Co.  Y.  HaHmoni,  25  W.  R.  743. 

Qg  of  the  expression  promoter  is  ambiguous :  Lydney,  &c,  Co,  y. 
ind  a  judge  is  not  bound  to  «ve  the  jury  a  definition  of  it: 
■  Mining  Co,  v.  Lewis,  4  C.  P.  D,  396 ;  and  a  solr  acting  for  a 
'Her  stages  is  not  to  be  deemed  a  promoter:  Re  Oreat  Wheal 
53  L.  J.  Ch.  42. 

rho,  as  clerk  to  a  promoter,  has  performed  work  in  relation  to 
Act  of  Parliament,  but  who  has  looked  only  to  the  promoter, 
3r  as  against  the  co. :  Re  Kent  Tramways  Co,,  12  Ch.  Div.  312. 
sments  entered  into  by  promoters  and  directors  in  fraud  of  the 
Chap.  U.,  **  Specific  Eeltef." 

»unt8  between  the  projectors  of  an  abortive  co.,  see  Denton  y. 
}eav.  652. 

d€mnity,']^Aji  agent  is  entitled  to  be  indemnified  by  his  prin- 
liability  as  well  as  loss :  Lacey  v.  Uill,  Crowley^ s  Claim,  18  Eq. 
it  not  against  additional  loss  caused  by  his  own  insolvency : 
i7/,  L.  B.  8  Ex.  242 ;  and  at  law  the  right  to  indemnity  dated 
[payment :  Cdllinge  v.  Heywuod,  9  A.  &  E.  633.  An  agent  may 
ums  by  way  of  indemnity  without  his  principal's  knowledge : 
Tj^ng,  9  Beav.  289—291. 

ight  of  a  commission  agent  to  be  indemnified  out  of  the  proceeds 
)^*8  goods  sold  by  him,  see  Hood  y.  StaUybrass,  3  App.  Ca.  880 ; 
>  right  of  a  trustee  to  indemnity,  v.  sup, 

n.] — ^A  contract  by  a  co.  to  employ  A.  for  five  years  as  a^fent  did 
I.  to  prove  in  the  winding-up  for  prospective  commission :  Re 
Ins,  do,,  Exp,  Madure,  5  Ch.  737 ;  and  see  Rhodes  v.  Forwood, 
o6;  Mair  v.  Himalaya  Tea  Co.,  1  Eq.  411. 
t  amounts  to  finding  a  purchaser,  so  as  te  entitle  the  agent  to  a 
see  Rimmer  v.  KnowUs,  22  W.  B.  574 ;  LunUey  y.  Nicholson, 
20;  Toulmin  v.  Millar,  58  L.  T.  N.S.  96;  or  finding  a  mort- 
i  v.  Lucfjs,  33  L.  T.  N.S.  584 ;  or  introducing  a  lender,  Fisher  v. 
J,  J.  Exch.  32 ;  and  see  Wilkinson  v.  AUton,  48  L.  J.  Q.  B.  733 ; 
;er  a  mortgage  completed  the  agent  is  not  entitled  to  commis- 
her  advances.  Tribe  v.  Taylor,  1  C.  P.  D.  505 ;  and  where  the 
that  the  title  on  a  purchase  should  be  approved  by  the  solr, 
is  not  earned  unless  the  solr  approves  or  unreasonably  refuses  so 
V.  Wood,  9  Q.  B.  Div.  276 ;  nor  is  a  shipbroker  introducing  a 
Dtided  to  commission  on  subsequent  purchases  by  him :  Re 
Exp,  Chatteris,  22  W.  E.  2^9;  nor  is  there  any  such  custom: 

whose  authority  was  withdrawn  was  held  entitled  by  custom  to 
mission :  Queen  of  Spain  y.  Parr,  18  W.  B.  110 ;  39  £.  J.  Oh.  73. 
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Section  III. — Sbttlbd  Account. 

1.   Ustial  Form  of  Direction  not  to  disturb  Settkd  Ac 

And  in  case  it  Bhall  appear  that  any  account  has  been 
tween  the  said  parties,  the  same  is  to  stand  [or  not  to  be  dij 
See  Speed  Y.  Sorion,  M.  E.,  24  Nov.  1785,  B.  189;  Chapman 
V.-O.  W.,  28  Jan.  1853,  A.  376. 

2.   Usual  Form  of  Direction  for  Leave  to  Surcharge  and 

But  any  of  the  parties  are  to  be  at  liberty  to  surcharge 
any  of  the  items  and  charges  therein,  as  they  shall  be  ad 
Speed  V.  Sorton,  sup. 

3.  Accounts  to  be  conclusivcy  mth  Leave  to  shoic  En 

Let  the  accounts  &a,  as  between  &c.,  be  considered  as 
conclusive,  but  with  liberty  to  either  party  to  show  any  en 
— English  v.  Baring ^  penned  by  V.-C.  K.,  11  March,  1854, 

4.  Release  to  stand  as  to  Sums  paid  and  Account  stated- 
Surcharge  and  Falsify. 

Declare  that  the  indenture  of  release  of  the  —  day  of  — 
only  as  a  discharge  for  the  several  sums  of  money  thereby  e 
retedned  by  or  paid  to  the  several  parties  thereto  as  therein 
And  Declare  that  the  account  in  the  said  indenture  menti 
stated  shall  stand,  with  liberty  to  the  Pits  and  Defts  to  sui 
falsify  the  same. — Directions  for  account. — Millar  v.  Oo^ 
April,  1843,  A.  1457;  6  Beav.  443. 

For  direction  that  if  any  accounts  shall  appear  to  have  beeo 
same  are  not  to  be  disturbed,  but  reserving  the  question  as  to  { 
to  surcharge  and  falsify,  see  Ellixx  v.  Goodson,  Y.-C.  K.  B.,  30 
A.  1321,  and  that  certain  accounts  be  not  taken  as  settled,  lb. 


5.  Account  in  Action  by  Overseers  of  the  Poor  against  latt 
lector — Settled  Accounts  not  disturbed — Leave  to  Sur 
Falsify. 

''Let  an  account  be  taken  of  all  sums  of  money  received  1 
O.  in  respect  of  the  rates  in  the  Pits'  (bill)  mentioned;  Anc 
shall  appear,  in  taking  the  said  account,  that  any  account  < 
has  or  have  been  settled  between  the  Deft  and  the  Pits,  or 
overseers  of  the  poor  of  the  parish  of  — ,  such  settled 
accounts  is  or  are  not  to  be  disturbed;  but  the  Pits  are  to  b 
to  surcharge  and  falsify  any  of  the  items  or  charges  in  such 
accounts;  And  Let  the  Deft  G.  deliver  up  to  the  Pits,  upo 
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3  of  account,  receipt  books,  and  counterfoils 
her  documents  belonging  to  the  said  parish 
former  overseers  thereof,  in  his  custody  or 
nable  times  and  on  reasonable  notice  to  have 
lereto,  as  the  Judge  shall  direct,  for  the  pur- 
ount. — Deft  to  pay  Pit's  costs  of  suit  up  to 
,—Sellar  v.  Griffin,  M.  E.,  11  April,  1863, 
83. 

dealings  and  transactions  of  S.  (deceeused  agent 
irj,  on  behalf  of  and  with  the  Deft  co. ;  and  in 
oks  kept  by  S.  and  proved  in  the  cause  to  be 
sides ;  and  the  co.  to  deliver  a  list  of  such  items 
to  have  vouched  or  accounted  for,  and  Pits,  the 
ich  items,  except  so  far  as  thoy  shall  properly 
*om,  all  just  allowances  to  be  made,  and  m  all 
ippearing  in  the  books  to  be  treated  as  settled, 
jurcharge  and  falsify  ;  no  inquiry  to  be  made  as 
ccount  of  S.'s  shares  in  the  co.  and  of  amount 
Lvidends  and  bonuses  thereon ;  balances  at  the 
side  to  be  certified,  see  Stainton  v.  Carron  Co., 
f5;  S,  6'.,  24Beav.  346. 


5  to  Settled  Accounts^  and  as  to  particular 
Items. 

— "And  in  taking  the  account  regard  is  to  be 
ring  to  have  been  stated  and  settled  between 
it  with  liberty  to  the  Pit  to  surcharge  and 
settled  account ;  And  Declare  that  in  taking 
is  to  be  charged  with  the  full  sum  of  £ —  and 

£ —  and  £ —  appearing  in  the  account  in 
is  the  amount  of  the  valuation  of  the  J.  &c. 
f  the  Pit's  moiety  remaining  unpaid  at  the 
>  be  treated  as  a  debt  carrying  interest  at  £4 
ime. — Adjourn  &c. — Tat/lor  v.  T.,  L.  0.  for 

1119;  S.  C,  20  Eq.  155. 

int  stated  stand,  with  liberty  to  falsify  or  sur- 
ount  of  dealings  and  transactions  from  the  foot 
bat  is  due  for  principal  and  interest  on  a  bond 
ttled  account;  and  if  it  appeared  that  the  Deft 
the  general  account  from  that  time,  what  was 
apphed  first  to  pay  the  interest  on  the  bond  and 
;  with  injunction,   see   H^ane  v.  Fraedy  L.  C, 


iction  to  be  adoptedy  with  leave  to  Surcharge 
and  FaUnftj, 

md  inquiries  taken  and  made  in  pursuance  of 
ion  of  M,  V.  ^.,  dated  &c.,  and  the  accounts 
be  taken  and  made  by  the  judgment  in  the 
&c.,  be  adopted;  But  any  of  the  parties  to  tbi^L 
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action  who  are  not  parties  to  either  of  those  actions  are  to 
to  surcharge  and  f ^sifj  any  of  the  items  and  charges  in  si 
and  to  adduce  evidence  for  the  purpose  of  proving  the  inc< 
any  of  the  results  of  such  inquiries,  in  the  actions  to  wh 
not  parties  respectively,  as  they  shall  he  advised. — See  Moz 
M.  R.,  9  March,  1860,  B.  413.— And  for  a  like  directi 
accounts  in  Moss  v.  Bainhrigge^  see  Alsap  v.  Bell^  M.  R. 
1858,  A.  684;  and  see  Lloyd  y,  Aitwood,  Form  7,  sup.  p.  1 

For  decree  declaring  infants  not  hound  hy  a  decree,  hut  the  a< 
under  it  to  he  adopted  if  benefidal,  v.  sup,  p.  832,  Form  2. 


!^ 


I' 


8.  Stated  Accounts  set  aside — General  AccouM 

'' Declare  that  the  three  stated  accounts,  dated  &c.,  < 
opened  and  set  aside,  and  adjudge  the  same  accordingly; 
general  account  he  taken  of  all  dealings  and  transactions  1 
Pits,  or  either  of  them,  and  the  Deft;  and  also  of  the  v 
timber  &c. ;  And  Let  what  shall  be  certified  to  be  due  upon 
of  the  said  account  from  any  of  the  parties  to  the  other  < 
them,  be  (within  &c.)  paid  by  the  party  or  parties  from  ^ 
party  or  parties  to  whom  the  same  shall  be  certified  to  be  < 
to  pay  Pits'  ''costs  of  so  much  of  the  action  as  relates  to 
aside  the  said  stated  accounts,  to  be  taxed  &c." — [Forms, 
pp.  213.  214]. — Reserve  the  consideration  of  the  rest  of  ' 
Liberty  to  apply. — See  Howarth  v.  Powell^  L.  C,  4  July,  1' 

For  decree  in  suit  between  client  and  solr,  with  directions 
notes,  mortgage,  &c.,  should  not  be  evidence  of  debts,  which 
proved  by  extrinsic  evidence,  see  Lawless  v.  Mansfield^  1  D. 
et  inf.  p.  1178. 


NOTES, 


!  ;  !  '  '  i  I 


FO&M  OF  OSDEB. 

The  direction  as  to  not  opening  settled  and  stated  accounts  vai 
older  decrees  it  runs:  *'lf  the  master  finds  any  account  8ettl( 
between  the  parties,  he  is  not  to  ravel  into  or  *  unravel,*  or  *  not 
imravel '  the  same,  or  '  the  same  is  to  stand  and  not  to  be  op 
Todd  V.  Downes,  L.  C,  8  May,  1742,  B.  406;  Birkhead  v.  Man 
2d  Jan.  1748,  A.  308;  Schuie  v.  Betd,  L.  C,  3  Feb.  1773,  B.  97. 

The  Master  could  not  allow  settled  accounts  without  an  expr< 
in  the  decree :  Fitzpatrick  v.  Mahony,  1  J.  &  Lat.  84 ;  Mil  ford  ^ 
&  Y.  156 ;  and  after  the  Id  &  16  V.  c.  80,  the  direction  was  still  ob 
hearing.  Such  a  direction  was  added  on  a  petition  of  rehearing 
V.  Whalley,  12  W.  R.  593.  In  Newtn  v.  H  etten,  31  Beav.  315, 
that  in  an  admon  suit,  even  without  such  a  direction,  settled  ace 
not  be  disturbed.  The  practice,  however,  is  not  to  insert  the  y 
order  without  the  direction  of  the  Court :  see  Newmarch  v.  Harr 
18  Feb.  1874. 

For  form  of  surcharge  and  notice  of  it,  see  Cox,  Forms,  146, 
Forms,  1241,  1242. 

Where  Deft  sets  up  a  settled  account  and  Pit  amends  his  pi 
Dawson  v.  />.,  1  Atk.  1),  and  though  not  disputing  that  there 
account,  alleges  generally  that  there  are  errors  in  it,  the  form  o 
IS  not  merely  to  take  the  account,  but  to  take  it  from  the  foot  of 
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case  Pit,  -without  dispating,  alleges  and  proves 
account  so  set  up,  the  ludgment  directs  the 
oting  of  that  account,  with  liberty  to  the  Pit  to 
ridge  v.  Wkalley,  12  W.  E.  593. 
hearing  has  reason  to  suppose  that  there  are 
TO  proved,  a  general  direction  is  inserted  that 
;tled  shall  not  be  disturbed,  and  liberty  to  sur- 
Lven  without,  of  course,  any  errors  bemg  spe- 
.  Barker,  14  Ves.  579 ;  Connop  v.  Hay  ward,  1 
ick  V.  Mahany,  1  J.  &  Lat.  84,  89 ;  LawUfS  v. 
05 ;  Buckeridge  v.  Whalley,  12  W.  E.  593 ;  Sellar 
n  5,  sup,  p.  1174.  And  BeeDawsoji  v.  />.,  West, 
f.,  3  Swa.  627. 

>r  stated  accounts,"  applies  only  to  accounts 
y  which  they  would  be  bound  inter  ae :  Milftird 
between  Pit  and  Deft,  not  between  co-Defts: 


18  A  SETTLED  ACCOUNT. 

imes  spoken  of  as  **  stated  '*  accounts.  This,  of 
1  the  parties,  or  stated  by  one  side  and  agreed 
itement  by  one  side  cannot  make  an  account 
oh.  397. 

:  an  account  '*  settled"  depend  on  the  circum* 
node  of  dealing  between  the  parties :  Hunter  v. 
12  W.  E.  121,  782;  Tindall  v.  Powell,  6  W.  E. 

ion  is  not  conclusive  that  the  account  is  settled : 

iking  a  security  on  the  foot  of  it  is  sufficient : 
92 ;  out  signing  is  not  necessary,  nor  handing 
at  being  done  is  a  strong  point :  Willis  v.  Jer- 
x>f  of  the  delivery  of  the  account  and  nothing 

V.  Young,  1  S.  &  S.  333 ;  but  if  the  person  to 
ection  for  a  length  of  time  {JVillis  v.  Jemegan, 
lants,  two  or  three  posts  {Sherman  y.S.,  2  Vem. 

the  distance  between  tnem  ( Ticlcel  v.  Shart,  2 
the  account  is  settled, 
'een  partners  in  the  usual  way  was  binding  on 

died  two  months  afterwards  without  objecting, 
Iry  V.  Barclay,  11  W.  E.  892;  2  N.  E.  375 ;  12 

rhich  B.  had  free  access,  were  prima  facie  evi- 
to  him  to  surcharge  and  falsify :  Ogden  v.  Bat- 
B  to  accounts  rendered  being  final  or  conclusive, 

'al  account  by  the  treasurer  of  a  building  society 
society,  accounts  duly  audited  under  the  rules  of 
as  primd  facie  evidence  in  taking  the  account : 
111 ;  and,  in  general,  under  such  an  order,  it  is 
:  party  to  set  up  anv  settled  account,  subject  to 
y  to  impeach  it  on  the  ground  of  fraud  or  other- 
2),  28  Ch.  Div.  111. 


HFYINO,  AND  OPBNINO  SETTLED  ACCOITNTS. 

ty  seeking  to  charge  an  accounting  party  beyond 
t  admitted  to  have  received,  shaJl  give  notice 
»arty,  stating,  so  far  as  he  is  able,  the  amount 
the  particuLurs  thereof,  in  a  short  and  succinct 

s  that  settled  accounts  are  not  to  be  disturbed, 
falsify  is  giyen,  as  in  Forms  1  and  2,  sup*  p.  1174. 
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ehafffofi  in  th  - 

dia&Uuwed  iL- 

Th«i  '•'" 

lie  niu 


Boi  the  laugua^  ased  by  Y.^C,  K.  in  En^^lish  v.  Barintf^  Poem  t^ 
Menvi  liiori.i  ninatnii<>ly  to  9xpr^««  what  is  iuWinled. 

To  **  sarcharpo  "  m*^  w  aii  oniissiou  for  which  credit  ought  to 

iMMm  giircn :  /Vf  v*  tV*  .  2  Vex.  <56o» 

To  "fftUiiy''  itiwiuH  In   -iM\v  thsit  an  il-^m  of  charge  has  been  "wri 
illB^rt^  I  S^  C*  ;  but  t«»  fiibaf y  nceuLiiit^  it  must  be  ghown  that  they  no 
*■:•     nf  frmitl  or    • —    -   *   ...  ..  i..  charge*  which  migi 

liifK^:  //  I  Ph.  601. 

on  the  i»iii.,  ^......p  „ -.;:^,  Lo  surcharge  and  In] 

_'  \  .  /,  5«j5. 
•  \  nit  i;^n>  of  errors  in  hiw  as  well  as  eiTori  in  fact:  M 
T.  A'K##i;2Atk.  112, 

Oroundja  for  o[>eiiiii;?  a  settled  aooouBt  on  which  Pit  saes  may  now  I 
up  by  defeoeo  or  countiT- claim  :  Kyrr  v.  Hugkt^,  2  Ch.  D,  148. 

1 'leading  a  rcleas*?  without  mokiug  discovery  of  the  accotjuts  on  wli 
WttB  foundcii  is  not  euoii^j^h  :  HttHtkn  v,  iiutivu^  5  Eq.  *iOl  :  nn'T  t 

»  tr\u*t43e  was  held  bad  for  not  showing:  that  the  iniornia.tio^  .  :<; 

the  bill  had  bcMin  given  or  the  right  to  it  waived:  Ctarkt  v.  A.  L^rm 
Jac.  116.  1:>1. 

Unintentional  orrora  'and  ignomnod  as  to  the  exact  value  of  than 
dealing  with  them  on  the  footing  of  aocount^s  kept  by  dlhcr  parties  », 
paratrrely  immat^riiil,  where  there  is  no  unfair  oonduct:  Kniqht  r.  Jft 
haid^,  ll'Boav.  32'i.  354. 

Whore  the  settlGnicnt  of  the  account  is  proved  and  no  case  made  oi 
opening  it,  the  action  is  oi  couree  dismisded  with  costs :  Endo  v.  Cateh 
Yo.  30tf. 

If  there  are  only  mistakes  and  omissions  in  a  settled  accuunt^  the  •■ 
objecting  is  allow<xl  no  more  than  to  surchar^  and  fakify ;  but  where 
has  been  fraud  (fjr.  *^.,  averchnrge  deliberately  made :  see  iViffuim  onj. 
h(mr,  9  C*h.  1*.  329),  or  ftometUingr  in  the  nature  of  the  errt>r5  proved.  *i 
relation  of  the  parting,  or  tht»  way  in  M^hich  the  settlement  wuj?  obtainn 
show  that  it  ought  not  to  bo  held  binding,  the  whole  account  is  ope 
Oft  king  V.  Keiijhtfj/,  9  Ch.  D.  547  ;  WttHamion  v.  Bnrhunr,  (Ik  "  '  ^ 

Tipping ^  9  Beiiv.  284  :  even  in  the  case  of  an  account  of  mtii  t 

ing»  and  aft<^r  the  death  of  the  pernsn  guilty  of  the  fTiiud,  n»r  tue  i 
makes  it  void  in  ioto :  fernifn  v.  lutt^Jry,  2  Alk,  119;  Drric  v.  PffWtr,  I 
&  L.  182;  Chumhers  r,  GMmn,  5  Ves.  837  ;  9  Yes.  265  ;  IfV^  '  -  t 
4  My.  &  C\  41  ;  Ali/rey  v.  A..  I  Mac.  kSc  (J,  87  ;  Cohman  w  Mr  \l 

O.  Zm,  314  :  Mamid  v.  Al!u9,  5  Jur,  860  ;  Ofdiiktr  v.  Laveul  .  >  _-. 
HolgtitfY,  SftuttrZl  Ch,  Div.  Ill;  28  Ch.  Div.  Ill;  /AiniW/ v.  .*Sif»dc 
App.  Cas.  181 ;  iaqtmuo  Bros.  V,  Bunk  of  Eugland,  22  Q.  B.  D  .103;  W\U 
$t*n  V.  Burboitr,  9  (^h.  D.  529,  at  p.  533';  but  ace  Bn^wntn  v.  if.,  2  B. ' 
62  ;  and  ttmhh,  if  Tnere  errors  shown  in  im  account  are  sufficient  in  nti 
and  iuiportance,  the  Court  will  open  tlie  account,  although  there  is  noel**: 
of  fraud-  boo  YVi  ilium  sou  v,  BitrUnir,  9  Ch.  D,  529;  but  a  a  ogle  fraud  i 
item  is  sufficient  to  justify  the  opening  of  an  entire  account:  C?efAii 
Ktighhy,  9  Ch.  D.  547. 

A  Deft  against  whom  an  account  is  opened  is  not  bound  by  any  dediic 
he  had  agreed  to  make:   Osborne  v.  IVtViams^  18  Yes,  383. 

Where  a  fiduciary  relation  existrt.  the  rule  (a^inst  opening,  unless  t 
is  fraud)  is  less  strict:  LtnHtss  v.  Mansjiehf,  1  I>r.  &  War.  557;  Ifitlia 
Y.  Bftrhour,  9  Ch.  D.  529 ;  50  L,  J,  Ch.  150.  But  even  then  a 
must  be  avorrtKl  and  proved :  Chaml^ers  v.  Golduyiu,  9  Yes,  254,  ^ 
Daru  V.  Spnrlimj,  1  Hues*.  &  M.  t;4  ;  BUgrave  v.  Bouth,  2  K.  &  J.  509;: 
M.  &  G.  G20;  as  to  which,  soc  Morgan  Y,  Jftggins,  1  Giff.  270;  Bfif 
Stt^r*'iiM^  and  other  cjises  ifttp,  p,  1170, 

The    mauftgiug    committee   of    an    abortive    co.    having    i^endered 
acoountf?,  find  paid  over  the  money,  without  objection,  the  Court  rei 
three  or  four  years  afterwanls  to  direct  an  account  against  them :  KiO 
T,  J^uge^  24  Beav.  654,  662,  674;  and  sec  Stupurt  v.  ArrotL$miihy  3  Sm. ' 
176. 

After  the  death  of  the  manager  of  a  oo,  his  acoounta  lor  twenty-i 
years,  which  had  never  been  properly  reudoTed  or  settled  with  the  co., 
treat^fd  im  settled  except  as  to  certain  sums,  as  to  which  no  vouchsn 
peared  over  to  have  existed :  SiaitUmi  v.  Carron  Co,,  24  Beay.  346.        ^ 
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h  a  truste©  cKargod  his  c.  q,  tr,  ^th  a  bonus  for 
a  opened  :  BarrrM  v.  f/ftrtfty,  2  Eq.  789, 
a  aeeouut,  oom]x>utid  mtefeijt  was  chargoj  under 
le  effect  of  the  mortgage  deed*  the  account  wua 
,  6  App.  Cas.  181, 

release  or  dwcharjt^  in  full  if  it  he  founded  on 
where  the  parties  aro  not  on  equal  tez-ms : 
f  722;  4  My  &  C.  50  (where  the  relt-aso  by  A* 
his  comrn^  of  ago,  atid  purporttHl  to  have  oeen 
of  Complicated  at'cnuntM);  MuhiMilch  v,  Shar' 
1799,  ll*-g.  Mill.;  Miffnry,  Oat;/,  6  Boar,  443, 
*?ipts  in  full  rjrdorod  to  be  treftted  us  oonclusivo 
m  sums  name<l  in  them,  but  not  dm  q  gt*neral 

5  GiiF,  1  ;  2  D,  J,  &  S.  155,  H  inf.  Chnp.  LL, 
tfiif  V.  Bfoun^  13  C.  B.  N.S,  077  ;  aud  that  generjil 
sarily  limited  to  matters  in  contemplation  at  the 
^Ten,  see  L.  ti-  S,  \\\  [{if,  Co.  v*  JJhick mitre,  L,  R, 

HallYTl\,  H  Oh.  D.  N29. 

J  a  release  cannot  be  wholly  set  aside  the  iudfir- 
itanding"  it;  Wtalihrhum  y,  FT".,  4  My.  dt  C.  51, 
sase  must  be  set  aside  before  the  account  can  be 
«v,  603  ;  Fowltr  v.  Wtjatt,  24  Beav,  232 ;  affd.  by 

D.  148,  V.-C-  B.  held  that  a  Deft  in  a  foreclosure 
netl  before  Nov.  IWlbV  making  out  a  case  by  his 
Act,  1873,  s.  24  (2,  3),  have  the  account  opeoed 
f  bill. 

L  settled  account,  or  to  surcharge  and  falsify,  tho 
^  of  must  bi>  pointed  out  in  the  pleadings  and 
wry,  L.  E.  2  H.  L.  1,  1 1,  19;  Tuijhr  v.  Ihiyiin,  2 
CaHiif,  3  Bm,  0.  C.  266;  Drm  v.'  Power,  1  Sch.  & 
oth  ect  513. 

apent  is  alleged  in  general  torais  the  Pit  is  not 
n  obtaining  discovery  before  giving  particulnrs  of 
.  Ahrtns.  26  Ch.  Biv,  117, 

no  credit  was  piven  for  rent  of  B.,  and  that  JJefts 
ey  had  received  any,  was  not  eaough :  Parkimon 
1,11. 
^h  both  ddes  were  aware  when  the  account  was 

6  Jui\  860 ;  Ffiwltr  v.  WyuU,  24  Beav.  232j,  or 
before  action  brought  {Davis  v.  Spurlinfft  1  Russ. 
rtance,  and  do  not  give  any  right  to  open   the 

surchar|>e  and  falsify,  the  Pit  will  not  be  confined 
!gcd  in  the  pleading  and  jjrovod  b)^  tlui  ovidciice 
26  W.  R,  854  ;  47  L.  J,  Ch.  271  ;  and  tli«>  liberty 
rs  appearing  in  the  books  :  Of  thing  v,  Kciyhky, 
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A.,  within  —  from  this  time,  pay  unto  the  Pit 
£ — ,  being  the  balance  appearing  by  the  Chief 
fee,  to  be  due  from  him  on  taking  the  account 
linent;  And  Let  the  Deft  {or  Pit]  A.  also  pay 
,  hiB  costs  of  this  action  to  be  taxed  &c. — See 
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Donaldson  r.  Comer,  U.  B.,  16  Feb.  1858,  A.  562;  S.  C,  ] 
p.  1166. 

Where  the  balance  la  found  against  the  Pit,  he  may  be  ord€ 
V.  $up,  p.  ]  153. 

NOTES. 
COSTS. 

The  more  usual  course  is  to  adjourn  the  further  considei 
includes  the  costs,  till  the  account  has  been  taken ;  but  in  sin 
Court  sometimes  disposes  of  the  costs,  and  directs  payment  of  tb 
the  original  judji^ent. 

Though  £2,000  was  found  due  from  Pit,  he  having  succeeded 
was  allowed  costs  of  suit :  May  v.  Biggenden^  24  Beav.  207.  Ai 
ciples  on  which  they  are  regulated,  see  lb.  213. 

On  decree  for  account  of  tithes,  the  costs  could  not  be  appor 
there  were  several  defences  :  Esdailt  v.  Ptacock,  Joh.  216. 

Costs  up  to  and  including  the  hearing  were  given  by  the  deer 
agent  who  had  denied  Pit's  right  to  an  account :  Sellar  v.  Grij 
583  ;  9  Jur.  N.S.  612 ;  and  a  Deft  who  had  refused  to  ao^ount, 
bill  filed  offered  a  sum  equal  to  what  was  afterwards  found  d 
had  to  pay  all  the  costs  :  Collyer  v.  Dudley,  T.  &  E.  421. 

DTTEBSST. 

An  agent  fraudulently  retaining  money  may  be  charged  -9 
Mayor  of  Berwick  v.  Murray,  7  D.  M.  &  G.  497,  518;  5  W.  R.  2 
£,  Hardwicke  v.  Vernony  14  Ves.  504  (£4  p.  c.) ;  and  see^.  G^.  v, 
M.  &  G.  843,  et  $up,  p.  987  ;  but  not  for  merely  retaining  bala 
fraud :  Turtier  v.  Burkinshaw,  2  Ch.  488 :  or  where  the  print 
quiesced  in  the  retainer :  Ld,  Saliabury  v.  Wilkinsini,  cited  14  "V 

In  Beaumont  v.  Buultbee,  11  Ves.  358,  the  agent's  represve,  s 
F.,  10  Jur.  N.S.  983,  the  ag^ent,  who  had  stated  that  the  balai 
favour,  were  charged  with  mterest  from  the  filing  of  the  bill  o 
found  due ;  and  in  Turner  v.  Burkittshaw,  2  Ch.  488,  from  ti 
chief  clerk's  certificate. 

Interest  was  allowed  upon  the  balance  of  a  stated  accoiinl 
Parker,  2  Vez.  S.  365;  Anon,,  2  Eq.  Ab.  8,  n. ;  D,  Marlborough 
Mad.  Ch.  143,  n. 

Interest  at  £4  p.  c.  was  given  on  sums  payable  under  a  rail 
from  the  time  when  they  ought  to  have  been  ascertained  am 
Defts,  though  there  was  no  express  contract :  Mcintosh  v.  G,  J{ 
683  ;  6N.  E,  336,  339 ;  2  De  G.  &  S.  758;  2  M.  &  G.  74. 

An  agreement  to  pay  subsequent  interest  at  the  same  rate 
implied  from  an  a^eement  to  pay  a  sum  with  interest  on  a  d 
to  pay  a  sum  with  mterest  up  to  a  day  certain.  In  such  a  cas 
interest  may  be  given,  but  it  is  by  way  of  damages :  Cook  v.  Fi 
H.  L.  27.  A  debt  secured  by  a  deposit  of  a  life  policy,  with  no  n 
bore  interest  at  4  p.  c. :  Rt  Kerr,  8  Eq.  331. 

As  to  charging  trustees  with  compound  interest,  v.  9up»  p.  98i 

In  general,  interest  is  not  given  unless: — 

(1.)  There  is  a  contract  to  pay  it  either  expressed  or  imp] 
custom  of  dealing  between  the  parties:  Exp,  Champion,  3  Br 
Provincial  Bk.  of  Ireland  v.  O'ReiUy,  26  L.  R.  Ir.  313;  Caledoni 
Carmichael,  L.  B.  2  H.  L.  Sc.  56,  66 ;  Wfbster  v.  British  Em 
15  Ch.  Div.  169 ;  Re  Edwards,  Williams  v.  Trench,  61  L.  J.  Ch. 
N.S.  453 ;  Nichol  v.  Thompson,  1  Camp.  52,  n. ;  where  it  appeared 
had  been  allowed  on  former  balances. 

Or  from  mercantile  usage  :  Higgins  v.  Sargent,  2  B.  &  0.  348 
Ghose  V.  Mnnickchundyl  Moo.  Ind.  Ap.  263 ;  7  W.  R.  715;  PageY. 
&  C.  378;  Calton  v.  Bragg,  15  East,  223,  228.    This  rule  applies  t 
change  and  promissory  notes,  so  as  to  make  them  carry  interest  1 
of  maturity ;  but  a  j  ury  are  not  bound  to  give  interest :  Byles,  14 
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nan.  Be  ClageH,  W.  N.  (87)  184.  It  also  applies  to  debts  for  which 
has  agreed  to  ^tg  a  bill  or  note  both  at  law  (Byles,  306 ;  Ohit.  CVmf . 
r  V.  Jones,  htrter  v.  i*af$grave,  Boycev.  Warbarhm,  2  Camp,  -IJS  n., 
Marshall  v.  Pvole^  13  East,  98)  and  in  equity :  Luumdta  v.  Cole/is, 
,  where  5  p.  c.  was  given. 

note,  silent  as  to  interest,  and  payable  on  demand,  bears  interest 
nd :  Byles,  14th  ed.  445 ;  and  see  Exp,  Charman,  Re  Clagett,  W.  N. 
[>r  from  the  commencement  of  proceedings  :  Pierce  v.  Fothergill,  2 
*.  167 ;  and  the  demand  may  be  made  against  a  company  after  a 
p  order:  Re  East  of  Eng,  Bkg,  Co,,  4  Ch.  14. 

jrest  is  payable  in  cases  within  3  &  4  W.  4,  c.  42,  s.  28,  which 
;  a  jury  may  give  interest  on  **  all  debte  or  sums  certain  payable  at 
ain  or  otherwise  "  from  the  time  when  payable  under  some  written 
t,  or,  if  payable  otherwise,  then  from  the  time  when  demand  of 
hall  have  been  made  in  writing,  '*  so  as  such  demand  shall  give 
iie  debtor  that  interest  will  be  claimed  from  the  date  of  buch 
I  til  the  time  of  payment.'' 

kten  instrument  must  be  that  under  which  the  debt  is  payable : 
^ott,  13  W.  E.  78 ;  3  H.  &  C.  452. 

•  the  section  is  not  merely  declaratory  of  the  existing  law,  quaire  : 
British  Empire,  &c,  Co.,  15  Ch.  Div.  169,  178,  per  Thesiger,  L.  J. 
29,  a  jury  may  give  damages  in  the  nature  of  interest  in  all  actions 
jr  trespass  for  value  of  goods,  and  on  policies  of  insurance :  see 
Taylor,  1  Man.  &  G.  279 ;  Farr  v.  Ward,  3  Moe.  &  W.  25 ; 
V.  Rankin,  2  D.  M.  &  G.  403.  413. 

I  decree  was  made  holding  Defts  liable  for  the  market  value  of 
k  the  pit's  mouth,  without  allowance  for  getting  or  working  them, 
lit  was  continued  against  their  represvos  after  their  death,  it 
be  regarded  as  an  action  of  trover  or  trespass  within  sect.  29 : 
Horn/ray,  44  Ch.  D.  694. 

^efts,  after  a  demand  under  sect.  28,  had  paid  the  money  into 
r  had  to  pay  the  interest :  Htdl,  d:c.  Ry,  v.  N,  E,  Ry.,  5  D.  M.  &  G. 
Court  of  Chancerv  in  general  adopted  and  enforced  the  provision  of 
:  S,  C, ;  Hyde  y.  FHce,  8  Sim.  578 ;  C.  P.  Coop.  1 93,  208 ;  and  allowed 
bts  the  same  interest  as  that  generally  given  by  juries  (5  p.  c.) :  Re 
^chap  V.  R.,  14  Ch.  Div.  49;  Lord  Rokeby  v.  E/liotf.,  13  Ch.  Div. 
p.  Cas.  43 ;  Drey/us  v.  Peruvian  Guano  Co.,  42  Ch.  D.  66 ;  43  Ch. 
Knapp  V.  Bumahy,  9  W.  K.  765  ;  Upton  v.  L.  Ferrers,  5  Ves.  803 ; 
"./).,  12  Ves.  129;  and  in  general  followed  the  law  as  to  giving 
legal  debte :  Parker  v.  Hutchinson,  3  Ves.  135 ;  Lowndes  v.  Collens, 

ase  interest  at  4  p.  c,  instead  of  5,  was  given  upon  the  submission 
iicant  with  an  expression  of  opinion  that,  in  view  of  the  present 
rate  of  interest,  4  p.  c.  was  in  general  sufficient :  In  re  Metropolitan 
imers*  Assoc.,  WainwrighVs  Case,  62  L.  T.  N.S.  30;  but  5  p.  c. 
!)e  regarded  as  the  regular  mercantile  rate  in  Courte  of  law,  though 
3  Court  is  not  bound  to  give  interest  at  that  rate,  but  may  follow 
b  rate :  L,  C.  &  D.  Ry.  Co.  v.  S,  E,  Ry.  Co.,  40  Ch.  D.  100 ;  (1892) 
.  120 ;  and  see  Peruvian  Guano  Co.  v.  Dreyfus,  (1892 J  A.  C.  166. 
covenant  to  pay  money  at  a  time  specifled,  with  interim  interest  at 
rate,  interest  after  the  specified  time  will  be  recoverable  only  as 
nd  not  at  the  specified  rate :  Re  Roberts,  Goodchap  v.  /?.,  14  Ch.  Div. 
knot  V.  Bunsilall,  W.  N.  (90)  37 ;  62  L.  T.  N.S.  234 ;  and  a  cove- 
yment  of  interest,  if  merely  incidentol  to  the  covenant  for  payment 
cipal,  will  be  merged  in  a  subsequent  judgment  and  carry  interest 
Exp.  Fetiings,  Re  Sneyd,  25  Ch.  Div.  338 ;  see  1  &  2  V.  c.  1 10,  s.  17  ; 
63,  64 ;  secus,  if  a  covenant  for  payment  of  interest  is  so  worded 
mt  to  an  independent  stipulation :  Popple  v.  Sylvester,  22  Ch.  D. 
I  to  interest  on  mortgage  debte,  v,  inf.  Chap.  XLVII.,  **  Mort- 

le  Bankruptcy  Act,  1890  (53  &  54  V.  c.  71),  s.  23,  interest  upon  a 
rt;  is,  for  tne  purposes  of  dividend,  to  be  calculated  at  a  rate  not 
5  p.  c,  without  prejudice  to  the  right  of  the  creditor  to  receive 
iebtor's  estete  any  higher  rate  to  which  he  may  be  entitled  after 
ts  proved  in  the  estete  have  been  paid  in  full. 

4  n 
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Interest  being  only  payable  as  damages  for  wrongful  detenti 
payment  of  it  was  not  ordered  where  there  was  mere  delay  n 
A.  O.  V.  Corp,  Ludlow,  1  H.  &  T.  216;  or  the  delay  was  c 
payee  :  Btishnan  y.  Morgan,  5  Sim.  635,  where  he  had  lost  t 
Dy  the  neglect  of  the  mortgagee  of  the  policy  to  clothe  himsel 
title  to  the  money :   WebHtr  v.  British  Empirty  etc.  Co.,  15  Ch.  ] 

Before  the  3  &  4  W.  4,  c.  42,  s.  28,  «vp.,  money  payable  nn< 
contract  upon  demand,  or  upon  a  day  certain,  bore  mterest  froi 
the  demand  made,  or  from  the  time  fixed  for  payment  both  i 
equity:  Lowndes  v.  CoUens,  17  Ves.  27;  Tunstall  v.  Trappe$, 
Webster  v.  British  Empire,  <fec.  Co.,  sup. 

For  cases  before  the  Act  which  would  now  be  within  it,  f 
Swan,  12  East,  419;  Maherly  y.  Robins,  1  Marsh.  258. 

A  day  of  payment  depending  on  a  future  contingent  eyent 
certain  within  3  &  4  W.  4,  c.  42,  s.  28 :  L.  C.  A  D.  By.  Co.  y.  i 
n892)  1  Ch.  (C.  A.)  120 ;  the  certainty  of  both  time  and  amount 
from  the  contract :  8.  C,  following  Merchant  Shipping  Co.  v.  Ai 
9  Q.  B.  99,  and  not  following  Dunoombe  y.  Brighton,  Ac.  C^.,  L.  E. 
and  as  to  what  is  a  sufficient  demand  under  the  section,  see  5.< 
Ross,  23  W.  B.  658 ;  RishUm  y.  GHsseU,  10  Eq.  393 ;  and  that 
more  than  double  the  amount  which  turned  out  to  be  due  Ib  ] 
Hill  y.  S.  Staff.  By.,  18  Eq.  154,  169,  and  cases  there  cited. 

Nor  is  a  creditor  who  has  neglected  to  ascertain  his  dai] 
interest  upon  it :  Caled.  Ry.  y.  Carmichael,  L.  E.  2  Sc.  56,  62,  6C 
y.  British  Empire,  <fcc.  Co.,  sup. 

In  winding  up  cos.  interest  is  payable  on  calls,  the  notice  o: 
that  interest  will  be  charged :  Barrow's  Cose,  3  Ch.  784 ;  Lintot 
184;  independently  of  any  proyision  in  the  articles:  Re  Welsh 
Co.,  20  Eq.  360. 

A  summons  in  Chambers  in  a  winding  up  was  held  a  suffici 
Alison's  Ciise,  15  Eq.  394;  9  Ch.  1,  6,  24 ;  secus,  the  claim  on  1 
action  for  the  debt :  Rhymney  Rail.  Co.  y.  Rhymney  Iron  Co.,  25  C 

Money  recoyered  in  an  action  for  money  had  and  receiyed  d 
interest  from  the  time  it  came  to  Deft's  hands,  nor  from  tl 
express  demand  for  it,  except  on  proof  of  an  express  or  impli 
pay  interest,  or  of  Deft  having  made  interest  on  the  money 
Havilland  y.  Bowerbank,  1  Camp.  50 ;  De  Bemales  y.  Fuller,  * 
Tappenden  v.  Randall,  2  B.  &  P.  467,  472 ;  Fruhling  y.  Schn 
N.  C.  77 ;  or  that  there  was  fraud :  Crotkford  v.  Winter,  1  Cam 

Interest  was  allowed  on  a  claim  in  an  admon  suit  for  work  i 
of  the  demand :  Mildmay  y.  Methuen,  3  Drew.  91. 

A  stakeholder  cannot  be  charged  with  interest — as  in  th( 
auctioneer:  Harington  y.  Hoggart,  1  B.  &  A.  577;  or  a^nt 
liable  to  be  called  on  for  immediate  payment :  lb,  589 ;  nor  isini 
from  the  time  of  demand  on  a  sum  deposited  with  bankers,  un 
ment  that,  during  the  continuance  of  the  deposit,  interest  should 
Edu^rds  y.  Vere,  5  B.  &  A.  282. 

(3)  Interest  is  payable  on  money  wrongfully,  fraudulent^',  o 
withneld :  Meredith  y.  Botven,  1  ]f  een,  270 ;  Caled.  Ry.  y.  Cam 
2  Sc.  66;  Webster  Y.  British  Entire,  (kc.  Co.,  sup.;  Craven  Y.l 
63 ;  Pearse  y.  Oreen,  1  Jac.  &  W.  135 ;  as  to  which,  see  Bishion 
Eq.  393 ;  Turner  y.  Burkinshaw,  2  Ch.  488. 

And  see  Martyn  y.  BUtke,  3  D.  &  War.  125;  Earl  of  Mam 
4  D.  &  J.  38 ;  Bloqg  v.  Johnson,  2  Ch.  225. 

But  not  where  me  party  claiming  interest  is  himself  in  de&iul 
By.  Co.  y.  S.  E.  Ry.  Co.,  sup. 

The  right  of  an  agent  to  charge  interest  on  sums  paid  by 
shown  by  the  course  of  dealing :  G.  W.  R.  Ins.  Co.  y.  Cunliffe,  { 

Notwithstanding  the  Gen.  Ord.  of  1862,  r.  26,  Buckley,  504, 6th  < 
has  been  thought  to  be  ultra  vires,  the  creditors  of  a  co.  bein^ "« 
only  proye  for  capital  and  interest  due  at  the  date  of  the  petitioi 
Eng.  Bkg.  Co,,  4  Ch.  14 ;  Ebbio  Vale  Co.'s  Case,  5  Ch.  112 ;  unl 
surplus :  Re  Humber,  &c.  Co.,  4  Ch.  643;  and  no  calls  can  be  mad< 
of  interest  on  debts  which  do  not  carry  interest :  Re  Hadfield^s  Cq 
N.S.  997 ;  11  W.  E.  971 ;  2  N.  E.  502.    But  a  creditor  may  hoh 
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}  Eq.  11),  or  proye  against  two  oompaniee  for  the 
(intil  he  has  receiyed  interest  as  well  as  principal. 

the  Defts  liable  for  the  full  value  of  minerals 
it  as  to  interest,  interest  could  not  be  giyen  on 
lipsY.  Hom/ray,  44  Ch.  D.  694. 
smuify,  express  or  implied,  interest  by  way  of 
CTOund  that  the  person  to  be  indemnified  ought  to 
nich  he  would  nave  been  if  the  other  party  had 

do :  Exp.  Bishop  J  Be  Fox,  Wnlktr  &  Co,,  15  Ch. 
%be,  2  L.  M.  &  P.  107 ;  Uitchman  v.  Stewart,  3 
ght,  1  Cox,  275 ;  Be  Swan's  KataU,  Ir.  Rep.  4  Eq. 
S,  E,  By,  Co.,  (1892)  I  Ch.  C.  A.  120. 
ract  interest  is  ^ven,  not  by  way  of  damages,  but 
is  original  position  :  Be  Met.  Coal  Assoc, ,  Karhery's 

,  sup,  p.  229 ;  on  judgments,  see  Chap.  XL VII., 

8  of  annuity,  inf.  p.  1378 ;  on  debts  proved  in 

)b,  1232;  on  legacies,  p.  1264;  and  as  to  interest 

ses,  see  the  notes  on  the  several  subjects. 

nd  exors  with  interest  on,  or  profits  realised  by, 

p.  pp.  987—989. 

jrest  being  payable  at  law.  Chit.  Cent.  600 ;  12th 
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CHAPTER  XLIV. 


ADMINISTRATION  OF  THE  ESTATES  OF  DECEASE! 


Sbction  I. — Crbditor's  Action — Original  Decri 

OR  Order. 

1,  Administration  of  Personalty  at  the  Trials  or  on  8 
0.  XV.  1,  or  0.  LV.  ^—Testacy  or  Intesi 

Let  the  following  accounts  and  inquiry  be  taken  and 
to  say — 1 .  An  account  of  what  is  due  to  the  Pit  and  al 
ditors  of  the  intestate  [or  testator]  A. ;  2.  An  account  oi 
[or  testator's]  funeral  expenses;  3.  An  account  of  the 
testator's]  personal  estate  come  to  the  hands  of  the  D< 
D.,  the  admors  of  his  effects  [or  exors  of  his  will],  or  oi 
only^  either]  of  them,  or  to  the  hands  of  any  other  persoi 
the  order  or  for  the  use  of  the  said  Defts,  or  any  [or  ei 
4.  An  inquiry  what  parts,  if  any,  of  the  intestate's  [or 
Bonal  estate  are  outstanding  or  undisposed  of. 

And  Let  the  intestate's  [or  testator's]  personal  estate 
payment  of  his  debts  and  funeral  expenses  in  a  due  co 
And  [if  on  summons  under  O,  XV.  1,  the  Judge  not 
trial  of  this  action  other  than  the  hearing  of  this  applic 
further  consideration  of  this  action  be  adjourned. — ^Libe 

For  declaration  that  for  the  purposes  of  the  suits,  circunL 
were,  there  was  a  sufficient  pers.  represve,  admor  ad  litem  o\ 
party  thereto,  see  Ellice  v.  doocUon,  V.-C.  K.  B.,  30  April, 
2  Col.  4. 

For  forms  of  grants  of  admon  ad  Htem,  see  S.  C,  Jonee  ^ 
345,  n. ;  Davis  y.  Chanter,  2  Ph.  549 ;  and  to  attomeyof  exor : 
Chambers  v.  Bichiell,  2  Ha.  537,  n.,  cited  by  V.-C.  fc,  4  Dre 
notes  as  to  admon  ad  litem,  r.  inf,  p.  1192. 

For  orders  in  single  creditors'  suits,  see  Seton,  3rd  ed.  136, 


2.  The  Like — Personalty  and  Realty — Teste 

UsuAX  accounts  of  personal  estate  [Form  1,  sup.']- 
testator's  personal  estate  be  applied  in  payment  of  ] 
funeral  expenses  in  a  due  course  of  admon;  And  Lei 
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e  shall  be  insufficient  for  tlie  payment  of  his 
ses,  the  following  further  inquiries  and  account 
;  is  to  say: — 

)al  estate  the  testator  was  seised  of  or  entitled 
,th;  6.  An  inquiry  what  incumbrances,  if  any, 
estate,  or  any  and  what  parts  thereof;  7.  An 
)o  such  of  the  incumbrancers,  if  any,  as  shall 
reinafter  directed  in  respect  of  their  incum- 
what  are  the  priorities  of  such  last-mentioned 
)t  a  sufficient  part  of  the  testator's  real  estate, 
mcy  of  his  personal  estate,  or,  if  necessary,  the 
e,  be  sold,  with  the  approbation  of  the  Judge, 
inces,  if  any,  of  such  of  the  incumbrancers  as 
9,  and  subject  to  the  incumbrances  of  such  of 
it. 

i  arise  by  the  sale  of  the  testator's  real  estate 
e  credit  of  this  action  &c.,  to  an  account  to  be 
Sale  of  Testator's  Real  Estates,"  subject  to 
uch  money,  or  any  part  thereof,  shall  arise  from 
consent  of  incumbrancers,  the  money  so  arising 
Krst  place,  in  payment  of  what  shall  appear  to 
incers  according  to  their  priorities. — Adjourn 
Liberty  to  apply. 

g  accoimts  (at  risk  of  Pit  as  to  costs)  of  personal 
ming  further  consideration,  and  omitung  direction 
t,  Whitaker  y.  B.,  28  Feb.  1888,  A.  361 ;  S.  C,  43 

I  realty,  see  Form  12,  p.  1230.  It  is  not  usually 
sideration.  And  see  Sect.  XXX.  inf. 
r  upon  conveyance  to  pay  the  purchase-money  to 
id  of  into  Court,  as  directed  by  the  decree,  where 
see  King  y.  Le<ich,  2  Ha.  57 ;  and  for  supplemental 
deration  varying  decree,  and  directing  payment  to 
consented  to  the  sale,  and  the  residue  only  to  be 
Uuwrth  v.  W.,  V.-C.  W.,  19  April,  1853,  B.  1000. 

he  assets  being  deficient,  for  the  mortgagee  to  take 
[  discharge,  as  if  sold  to  him  under  the  decree,  with 
nt  of  the  legal  fee  from  the  Crown,  see  Bogera  v. 

iter's  admon  suit,  with  a  declaration  that  interests 
sstator's  widow  were  not  to  be  disturbed  during  her 
iment  by  the  Pit  creditor  not  to  sue  during  her  or 
I V.  Bichards,  10  Ha.  81 ;  and  see  O'Brien  v.  Oahome^ 


Realty  and  Persanalti/  at  the  Trials  or  under 
0.  XV.  1 — Intestacy. 

testate's  personalty  [Form  1,  p.  1184];  And  Let 

estate  be  applied  in  payment  of  his  debts  and 

ue  course  of  admon;  And  Let,  in  case  the  intes- 

lall  be  insufficient  for  the  payment  of  his  debts 


1186 


Administration  of  Estates.         [c 


and  funeral  expenses,  the  following  foriher  inquiries  be  i 
to  say  [^If  heirship  not  proved  at  the  hearing;  5.  An  inquiry 
heir-at-law  of  the  intestate  &c.  [Forms  9,  10,  inf.  p.  1188 
shall  appear  that  such  heir-at-law  or  other  the  person  noi 
the  intestate's  real  estate,  is  a  party  to  this  action  &c.].  6. 
what  real  estate  the  intestate  was  seised  of  or  entitled  to  a 
his  death ;  7.  An  inquiry  what  incumbrances,  if  any,  affe 
tate's  real  estate,  or  any  and  what  parts  thereof;  8.  A 
what  is  due  to  such  of  the  incumbrancers,  if  any,  as  sh£ 
the  sale  hereinafter  directed  in  respect  of  their  incumbn 
inquiry  what  are  the  priorities  of  such  last-mentioned  inco 

And  Let  a  sufficient  part  of  the  intestate's  real  estc 
good  the  deficiency  of  the  intestate's  personal  estate,  or  ( 
the  whole  of  such  real  estate,  be  sold,  with  the  approb 
Judge,  free  from  the  incumbrances,  if  any,  of  such  of 
brancers  as  shall  consent  to  the  sale,  and  subject  to  the  ii 
of  such  of  them  as  shall  not  consent. 

And  Let  the  money  to  arise  by  such  sale  be  paid  into  C 
the  credit  of  this  action  &c.,  to  an  account  to  be  intituled 
of  Sale  of  Intestate's  Eeal  Estates,"  subject  to  further  or^ 
such  money  &c.  [Form  2,  p.  1185.]. — ^Adjoum,  &c. — ^Libe: 

If  the  heirship  is  sufficiently  proTed  at  the  hearing,  omit  ii 
vary  the  numbering  of  the  subsequent  directions  accordingly. 


T:    '  ^  I 


4.  Payment  of  Plaintiff^  s  Debt  on  Admission  of  A 

And  the  Deft  B.,  the  admor  of  the  effects  \or  exor  of  the 
intestate  A.,  by  his  statement  of  defence  [or  counsel,  or^  ift 
solr]  admitting  assets  of  the  intestate  [or  testator]  for  the 
this  action  [If  debt  admitted,  And  that  the  estate  of  the 
testator  is  indebted  to  the  Pit  as  in  the  pleadings  mentionec 
admitted,  And  that  the  sum  of  £ —  is  now  due  to  him  for  p 
interest  in  respect  of  his  debt;  Let  the  Deft  B.,  on  or  befor 
the  Pit  C.  the  said  sum  of  £ —  with  subsequent  interest  c 
cipal  sum  of  £— ,  part  thereof,  at  the  rate  of  £ —  p.  c.  pe] 
the  —  day  of  —  to  the  day  of  payment,  less  income  tax ;  If 
And  Let  the  Deft  B.  pay  to  the  Pit  C.  his  costs  of  this  i 
taxed  &c. — Liberty  to  apply].  [If  debt  or  amount  not  admt 
account  be  taken  of  what  is  due  to  the  Pit  for  principal  an< 
respect  of  his  debt  in  the  pleadings  mentioned. — Adjourn  & 

For  decree  in  suit  to  charge  realty  and  personalty  made  on 
Plt*s  debt  by  the  exors  and  trustees,  and  by  the  other  Defts  t 
Juris,  giving  Pit  leave  to  prove  his  debt,  and  that  two  Defts  wei 
jurisdiction,  and  subject  thereto  to  take  the  accounts,  with  les 
accounts  in  previous  suit  as  to  the  personalty,  see  Hughes  t.  j 
486,  489,  civ.  »n/.  p.  1190. 


Li,.,,  i,. 
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'^fratian — CredUot^s  Action  commenced  by  Originating  Sum" 
—Proceedings  not  to  be  taken  under  Order  unthout  leave  of 

e  application  ftc.  by  originating  summons,  of  W.,  the  snr- 
sutrix  of  J.y  and  upon  hearing  counsel  for  the  applicant  and 
ifts,  and  upon  reading  &o.,  Let  &c.  1.  Account  of  debts; 
;  of  funeral  expenses ;  3.  Account  ci  personal  estate ;  4.  In- 
>  outstanding  personalty;  And  Let  the  testator's  personal 
pplied  in  payment  of  his  debts  and  funeral  expenses  in  a 
of  admon.  But  no  proceedings  are  to  be  taken  under  this 
ad  taking  the  account  No.  1  without  leave  of  the  Judge  in 
djoum  further  consideration,  with  liberty  to  apply. — Re 
W.  Y.  W.,  North,  J.,  at  Chambers,  28  March,  1892,  B.  435. 


!  AdminitircUion — Accounts  8fc.  not  to  be  prosecuted  without 
leave  of  the  Judge  in  person — 0.  LV>  15,  16a. 

le  application,  by  originating  summons,  of  A.  and  B.  &c., 
learing  the  solrs  &c. ;  Let  [Usual  accounts  and  inquiries  in 
action  of  real  and  personal  estate  at  the  suit  of  exors  and 
ith  direction  for  sale  of  real  estate,  &c.].  But  no  proceedings 
taken  under  this  order  without  the  leay^  of  the  Judge  in 
le  Greig,  G.  v.  G.,  Stirling,  J.,  2  May,  1892,  A.  689. 


•;f 


»'• 


•liS 


f  for  the  purposes  of  Administration  in  a  Creditor's  Action 
ansfer  of  another  Action  from  Queen's  Bench  Division — 
LIX.  6. 

le  application  of  J.,  who  claims  to  be  a  creditor  upon  the 
I.,  and  upon  hearing  &c.,  and  upon  reciding  &c. ;  Let,  for  the 
if  admon,  the  following  inquiry  be  made,  that  is  to  say,  an 
i  to  the  debts  due  from  the  said  E.,  deceased;  And  the 
e  to  be  at  liberty  to  apply  in  Chambers  as  they  may  be 
Lnd  Let  the  action.  Re  E,,  E.  y.  E.,  1 884,  E.  1 3,  in  the  Queen's 
ision  of  this  Court,  be  transferred  to  the  Chancery  Division 
irt,  and  be  assigned  to  Mr.  Justice  K. — Re  Evans,  Jones  v. 
r.,  at  Chambers,  19  March,  1884,  A.  571. 

ar  was  made  by  Mr.  Justice  Kay  in  person. 


^ 


|.i 


in  Chambers  for  Account  of  Plaintiff* s  Debt  on  Admission 
of  Assets. 

9  Defts,  by  their  solrs,  admitting  assets  of  the  testator  suffi- 
iBwer  any  claim  of  the  Fit  which  may  be  established  against 
such  exors ;  Let  an  account  be  taken  of  what  is  due  to  the 
h  creditor  as  aforesaid  in  respect  of  his  debt.—  Adjourn  &c. 
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— PerritCs  Estate^   Court  v.  Perrin,  M.  E.,  at  Chambers,   23 
1875,  B.  516. 

For  decrees  for  admon  of  personal  and  real  estate  of  a  woman 
before  1883,  see  Seton,  4th  ed.  p.  804 ;  and  also  Chap.  XXXYIL,  *'l 
Women." 


9.  Inquiry  as  to  Heir,  or  Real  Bepreseniatires. 

An  inquiry  who  was  the  heir-at-law  of  the  testator  [or  int« 
the  time  of  his  death,  and  whether  such  heir  is  living  or  desa 
dead,  who,  by  devise,  descent,  or  otherwise,  is  entitled  to  si 
estate  (if  any)  of  the  testator  [or  intestate]  as  descended  to  sv 
at-law.— CA^Mam  V. -ffiyt«5oMam,  V.-C.  W.,  11  Feb.  1860, 
Openshaw  v.  Davies,  V.-C.  M.,  2  May,  1874 ;  22  W.  E.  680. 


i  it 


10.  Inquiry  for  Customary  Heir. 

An  inquiry  who  was  the  heir  of  W.,  the  testator  [or  ini 
according  to  the  customs  of  the  manors  whereof  his  copyhold 
are  respectively  holden,  living  at  the  time  of  his  death,  and 
such  customary  heir  is  living  or  dead,  and  if  dead,  who,  bj 
descent,  or  otherwise,  is  entitled  to  such  copyhold  estates  as  de 
to  such  customary  heir. — Rees  v.  Drake,  M.  R,  14  Mar.  1871, 


11.  Inquiry  as  to  Realty^  where  Will  not  within  thel  F.  < 

An  inquiry  what  real  estate  the  testator  was  seised  of  or  eni 
at  the  time  of  making  his  will,  and  at  the  time  of  his  death 
HYely.'-Ayy-Gardener  v.  Ayy,  V.-C.  W.,  24  July,  1858,  A.  I5i 


hi  i 


I'L 


NOTES. 
FOBM  OF  ORDER  OR  JTHX^MENT — FRAME  OF  ACTION. 

Whether  the  order  is  founded  on  a  summons  in  chambers  (0.  LV 
{Eyre  v.  Cox,  24  W.  E.  317),  all  the  proceedings  are  intituled  in  th 
of  the  estate  which  is  to  be  administered. 

Ordinary  AccomUs  and  Directions.'] — By  0.  XXXIII.  6,  every  jud^ 
order  for  a  general  account  of  the  personal  estate  of  a  testator  or  int 
to  contain  a  direction  for  an  inquiry  what  parts  (if  any)  of  such  ; 
estate  are  outstanding  or  undisposed  of,  imless  the  Coiirt  or  Judg 
wise  directs. 

By  r.  7  the  clauses  of  the  jude^ent  or  order  containing  any  dire( 
be  prosecuted  in  Chambers  shoula  be  numbered,  so  that  the  numben 
graphs  and  the  chief  clerk's  certificate  may  correspond ;  tJie  other  jmu 
of  the  judgment  or  order  are  not  numbered. 

By  O.  LV.  rr.  44  and  62,  directions  as  to  advertisements,  interest  an 
sion,  are  not  now  inserted  in  the  judgment :  see  notes  headed  **  Inte 
Debts,"  »n/.  p.  1205 ;  **  Establishing  Debts  or  Credits,"  inf,  p. 

The  direction  for  an  account  of  debts  includes  equitable  as  well 
debts :  Faynter  v.  Houston,  3  Mer.  302 :  and  see  Baker  v.  Martin, 
380. 

It  is  not  necessary  to  insert  in  the  judgment  in  an  action  hj  < 
a  declaration  in  the  terms  of  the  Jud.  Act,  1875,  s.  10  (as  to  whid 


..iiu^ 


Creditor's  Action. 


1189 


Woods  T.  GreenweU,  V.-C.  H.,  30  W.  E.  283;   not 
Hipkins  V.  H,y  29  W.  E.  733  {Fry,  J.,  6  May,  1881). 
Ha.  236,  it  was  held  that  the  Pit  was  not  entitled  to  a 
rticular  debt  or  sum  formed  an  item  in  the  account 

evidence  to  show  Deft  should  be  charged  with  it  was 

>ly  the  assets  in  a  due  course  of  admon  did  not  confine 
Legal  course,  but  was  always  taken  distributively,  and 
equitable  assets,  according  to  their  nature:  Hartwdl  y. 
*<iiiey  T.  Ekins,  7  Ves.  324 ;  Solley  v.  Oower,  2  Vem.  62. 
ts  under  O.  zv.  1,  without  a  judgment  for  admon  does 
•  of  the  estate  from  suing  the  exor,  or  the  exor  from 
n  the  estate :  Re  Barratt,  Whitaker  v.  B,,  43  Ch.  D.  70. 
idgment  is  made  after  advertisements  have  been  issued 
5,  no  more  are  required,  and  they  may  be  dispensed 
ial  direction :  CnthbertY,  IVharmhy,  W.  N.  (69)  12. 
s  are  to  be  taken  as  settled,  a  direction  to  that  effect 
he  order:  v.  sup,  pp.  1176,  1177. 
e  Court  or  a  Judge  may  at  any  stage  of  the  proceed- 
atter  direct  any  necessary  inquiries  or  accounts  to  be 
ig  that  it  may  ap^ar  that  there  is  some  specif  or 
ar,  or  some  special  issue  to  be  tried,  as  to  which  it  may 
se  or  matter  should  proceed  in  the  ordinary  manner, 
authorize  the  Court  to  refer  to  Chambers  the  whole  of 
se,  but  only  to  direct  before  trial  accounts  which  would 
directed  at  the  trial :  Oamham  y.  Skipper,  29  Ch.  Diy. 


iter's  admon  judgment  or  order  may  be  obtained : — 
r  form  of  action  commenced  by  writ. 
;  indorsed  under  O.  ill.  8,  the  ordinary  order  for  an 
i  under  O.  xv.  1,  2  Ton  an  application  in  Chambers  at 
me  for  appearance  nas  expired),  if  the  Deft  fails  to 
.  148),  or  after  appearance,  unless  he  satisfy  the 
r  affidavit  or  otherwise,  that  there  is  some  preliminary 

nly  the  usual  admon  accounts  and  inquiries  can  be 
regard  to  O.  LV.  10,  even  those  will  not  be  directed 
ise  is  fully  established  at  the  hearing,  accounts  or  in- 
Liired  going  over  the  same  ground  in  part :  Be  Oyhmi, 
I.  Div.  834. 
i  Chambers  under  0.  ly. 

Where  a  creditor  desires  to  have  the  realty  administered 
Ity,  he  must  sue  on  behalf  of  himself  and  all  other  the 
^  Pryer,  2  Ch.  D.  109 ;  Pofis/ord  v.  Hartley,  2  J.  &  H. 
tir,  1  J.  &  Lat.  527 ;  Bedford  v.  Leiyh,  2  Dick.  707 ; 
i  Sim.  47 ;  May  v.  Selby,  1  Y.  &  C.  C.  235 ;  Chapman 
But  see  Cooper  v.  BlieseU,  1  Ch.  D.  691. 

3  under  the  new  practice  :  Worraker  v.  Fryer,  2  Ch.  D. 
V.  i?.,  5  Ch.  D.  540 ;  Adcock  v.  Peters,  W.  N.  (76^  139 ; 
ofield,  18  Ch.  D.  551,  554.  But  it  was  held  sufficient, 
n  the  statement  of  claim  that  Pit  was  suing  on  behalf 

4  W.  E.  317. 

e  whole  realty  was  devised  to  trustees,  who  had  power 
ts,  an  admon  order  including  the  realty  could  be  made 

5  &  16  y.  c.  86,  s.  45  (or,  it  seems,  in  a  suit  by  bill : 

6  Eq.  410),  by  a  creditor,  without  its  being  stated  that 
;c. :  8.  C.,Be  McKeotvn,  22  W.  E.  292. 

L  such  cases  to  amend  at  the  hearing  by  making  the 
le  creditors  :  S.  CC;  Woods  v.  Sowerby,  14  W.  E.  9. 
Newcombe,  14  Ves.  6;  Good  v.  Bkun'U,  13  Ves.  397; 
7  Sim.  443 ;  and  after  such  an  amendment  depositions 
suit  might  still  be  used :  MiUigan  v.  Mitchell,  3  My.  & 
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rcHAP^nir; 


Comni^  Court, 1 — Where  the  anjount  or  toIuo  of  the  eaiate^  **  iml  or  per*! 
go^nl  ..r  '-'vil  and  |*ereoTiflU'*  lioea  not  weeded  £500,  the  procaiiediDgs  m&i-lid 
ttik  t\>imt^v  Court  of  the  dii^trict  in  which  the  deoaaaod  hM  hk  liii 

pluL  -^     hIo,  or  in  which  the  exors  or  adniors,  or  aoT  one  of  theia,  dbiS 

Mto  their  or  hia  phioe  of  abock* :  County  Courts  Act,  lti88  (51  ±  -52  V,  f-  W)^' 
18.  67,  75.  S<MJ  Uie  County  Court  Bulos,  1H89,  But  a  Pit  ooulJ  aetrrtheieai' 
«rooeed  in  Chancery*  and  was  entitled  to  his  ordinary  coflta:  Brvwn  t*{ 
i2|tff,  17  £q.  34:1.  But  under  51  &  62  V.  c.  4^,  b.  69,  &117  actkm  or  malW 
which  might  have  been  oamtnieiioed  in  a  County  Court  may  be  tnnsfenei^ 
thither:  •oe  Liit/vrd  t.  {/iMl^eDia,  6  Ch*  3o9,  and  other  caaes  tup.,  Vol  I^ 
p.  71 1 :  and  as  to  transfer  from  the  County  Court,  iv  sup.  Vol,  I.  p.  712.        I 

In  /firA*  r.  Sih^enrttiMi,  14  Bq.  101.  the  amount  of  the  property  ikpp«anD#^ 
to  exceed  tho  limit,  the  case  waa  tninsf erred  t-o  Chancery,  under  28  A  29  V,, 
c.  W*  9,  9,  and  pnxxMxkHi  with  in  Chamben*  as  on  adinon  t^ummons. 

A  County  Court,  b^jforo  which  an  admon  action  is  pending.  ha<  no  jun*-^ 
diction  to  restrain  proceeding  in  tho  High  C^ourt  in  reeipect  of  duaii« 
pn:ivable  ;  Ct^hbcld  v.  rrtfke,  4  Ex.  D.  315.  | 

AdvrrtUtmttiU  by  Eror»,  <frf.1— By  22  dt  23  V.  c.  35,  «.  29,  *' whct«  an  exor^ 

or  adraor  nhall  have  given  such  or  tho  like  notices  a^,  in  the  opimcm  ol  the, 

Court  in  which  such  ex  or  or  admor  is  sought  to  be  charged,  would  huro  bsat 

giTi^n  bv  tho  Court  in  an  admon  suit  for  ciTsditon?  and  oihei^  "  (which  rncliuieil 

next  of  kin :  Xeuitm  v.  Sherry^  1  C.  P.  D.  246 ;  and  see  Clftjt/  y.  Jiutriandt  S' 

Eq.  a(J8),  to  i«>nd  in  their  claims,  ho  may  afteiwardi!  distribute  theasssti^, 

having  r<*f?utxl  to  the  claims  **  of  which  such  cxor  or  admor  hiLs  then  aotidev* 

and  ehall  not  bo  liable  fur  claims  of  which  he  then  had  no  notice.    Balj 

nothing  iu  the  Act  is  to  prf'judiee  the  right  of  any  creditor  or  claimant  ti$^ 

follow  the  assets,  or  any  part  thereof,  in  tlie  hands  of  any  person  or  perseai^ 

who  ma}'  have  receive*!  the  same  respectively.  ! 

An  exor  is  not  freed  from  a  chum  of  which  he  had  notice  by  the  chdmiltl' 

not  having  sent  in  his  claim  in  answer  to  the  advertisements ;  7U  Lund  Crtiii^ 

Co.  (>f  IrrlnmU   He  MarkxveU,  21   W,  E.   135;  SajttUh  Eq.  li/e  Ast,  St>LJ.\ 

lifiiHy,  29  L.  R,  Ir.  200.  \ 

As  to  what  advirtisements  are  required,  see  0.  LT.  45,  <^  inf.  p.  1216,         , 

There  is  no  akstiluto  rule  that  notices  by  exors  under  the  Ac^  ahotild  he^ 

published  in  a  London  *liiily  newspaper,  or  that  a  month  should  lic  allow^  i 

for  the  brining  in  of  cUiims  ;  and  ii  notice*  which  fixed  a  month,  but  which  I 

was  not  publii^hed  until  a  day  or  two  after  it^  date,  was  held  sufficient,    la 

conBideriiig  the  question  of  sufficiency^  the  Court  will  I'oo'ard  all  the  riiruiu- 

stances,  such  as  tho  place  of  residence  of  the  testator,  and  his  jM^.sitifn  in  liter 

Ilf  Brack*  ft ^  Doughty  y.  Toivfmmy  43  Ch.  Div,  1;  exphiining  Wtxtd  v*  Wri^ki'^ 

man,  13  Eq,  434.  I 

Cmttnt]  antf  ajutittrt  0/  Artion,'] — A  creilitor  suing  for  himself  an<3  tlie  other  i 

creditors  retains  th*/  alwcdute  dt>mini<m  ot  tho  action,  and  may  di«?ndia  it 

at  his  pleasuJG  until  judgment:  Handjurd  v.  Storit^  2  S.  &  S.  19G;   Wt/cdr, 

U'eHiuli^  Yo.  3(*o  :  or  after  judgment  in  another  cretli  tor's  suit:  Arm^trmg  ' 

T.  Stttrrr,  9  Boav*  277  ;   but  not  after  judgment  iu  his  own  :   Uandfori 

V.  Stvrir,  sup. 

The  Deft,  m  ore  oyer  j  might,  before  decree,  dismiss  the  btU  on  motioD»  , 
paying  Pit's  debt,  with  interest  at  4  p,  c,  (Maitton  v.  Boe^  14  Sim,  3o3"|  and  i 
hiB  costs  OS  between  paity  and  X"**^^*)*!  *ind  the  co-Deft's  costs :  Prmbtrttm  < 
V.  Tojtham,  1  Buav.  316;  including  all  cost«  after,  as  well  as  K'for*?,  the  I 
tender:  WaitnjLTujht  y.  Sewelf^  11  W.  E.  560.  See  also  ILtltl&u  y,  Kyuatian^  | 
2  Ht?ay.  2(14,  in  which,  under  special  circumstances,  proceeding*  were  stayed  j 
w  ithout  costs  against  some  of  the  Defte»  on  payment  of  one  of  Pit's  d.ii^\^  \ 
on  which  alone  thoy  wore  liable.  And  see  Darner  v,  E*  P^riarlingiit9i^  t  < 
Ph.  m.  ^   \ 

Whoro  Dcfte,  partnors  of  the  testator,  offered  to  pay  the  whole  of  the  Flt'i  | 
chiiiH  i*nd  co8t8,  the  Court  refused  to  stay  proceed iugi,  there  being  au  infint  \ 
l>elt  who^e  rights  iiniht  bo  providod  for  :  Vtffjg  v,  C*,  17  L.  E.  L\  118.  1 

If,  after  decree  in  cretlitor  s  &uit,  Pit  died,  leaving  no  perb,  rei»resTe,  tL« 
conduct  could  be  given  to  another  creditor,  without  bill  of  revivor,  on  bi*  ' 
petition  :  Brown  t.  Lake,  2  Col.  62D  ;  or  motion  ;  Inchhy  v,  Alliiupp,  9  W.  R.  I 
649 ;  22  L,  J,  Ch.  170 ;  but  not  on  motion  by  the  accounting  parties :  Mn* 
§on  V.  Ilammn-B^ry,  24  Bear.  498. 
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leneficial  management  and  realization  of  the  estate  are 

tor's  action  :  Collxnson  y.  Ballard^  2  Ha.  119. 

n  for  admon  of  personal  estate,  the  Pit  need  not  sue  on 

tors  to  obtain  a  general  account  of  debts  :  Re  Blount^ 

L  865. 

ors'  actions,  v.  in/,  p.  1232. 

i.'] — As  to  the  former  procedure  in  a  single  creditor's 
.  p.  801 ;  and  for  forms  of  decrees,  3rd  ed.  p.  136. 

EEFBESENTATION. 

■obate  Act,  1857  (20  &  21  V.  c.  77),  ss.  3,  4,  the  juris- 
astical  and  other  Courts  as  to  probate  and  letters  of 
1  to  the  Probate  Court ;  and,  hj  sect.  23,  the  ecclesias- 
legacies  and  distribution  of  residues  was  abolished, 
s.  3,  the  Probate  Court  became  pcui  of  the  Supreme 
>,  the  Judge  became  a  Judge  of  the  High  Court,  to 
)  jurisdiction  was  transferred. 

Probate  Division  was  constituted,  and  to  it  is  assigned, 
elusive  jurisdiction  of  the  Court  of  Probate, 
ion  has,  but  will  not  as  a  matter  of  discretion  exercise, 
Pinney  y.  Hunt,  6  Ch.  D.  98  ;  even  if  the  estate  of  the 
the  Chancery  Division :  Brcidfvrd  v.  Young,  26  Ch.  D. 

9,  s.  10,  if  the  personalty,  including  debts,  is  under 
under  £300,  the  contentious  jurisdiction  is  vested  in 
ibject  to  appeal. 

ided  by  21  &  22  V.  c.  95,  ss.  11,  12,  probate  or  admon 
r  revoked,  in  all  cases  in  the  Principal  Registry,  but 
les  may  be  remitted  to  the  County  Court :  see  Slater  v. 
[.  154. 

non  by  the  County  Court,  through  the  registrar,  to 
ntestate  where  the  estate  is  under  £100,  see  36  &  37  Y. 
7. 

Act,  1857,  the  probate,  although  in  solemn  form,  was 
sonalty :  Wms.  Ezors.  8th  ed.  337,  345 ;  but  now,  by 
heir  and  persons  interested  in  the  real  estate  may  be 
be  probate.  By  sect.  63,  where  there  is  no  real  estate, 
i£fect  it,  the  heir  need  not  be  cited  and  is  not  bound : 
L.  E.  2  P.  &  M.  209. 

bate,  or  an  office  copy,  is  to  be  sufficient  evidence  of  the 
or  testamentary  disposition  of  or  affecting  real  estate, 
le  opposite  side  give  notice  that  they  intend  to  dispute 
idough  V.  Oreenhough,  L.  E.  2  Q.  B.  612. 

or  othenoiee  limited.'}--Bj  sects.  70,  71,  and  21  &  22  V. 
ling  suits  as  to  validity  of  wills  or  grant  or  recall  of 
le  Court  fProbate)  may  appoint  an  admor,  with  all 
ept  that  of  distribution,  and  to  act  under  its  control, 
3eiver;  as  to  which,  see  Bel  lew  v.  ^.,  11  Jur.  N.S.  588, 
An  admor  pendente  lite  paid  legacies  at  his  own  risk  : 
&  L.  254  (before  the  Act). 

5  Probate  Act,  see  Charlton  v.  Hindmarah,  1  Sw.  &  Tr. 
forrell  v.  Witts,  Grant  v.  (?.,  Tichhome  v.  2\,  L.  E.  1 
0;   Tichborne  v.  T,,  Mortimer  v.  Paull,  Be  Dawes,  2  ib. 

oery  would  not  in  general  appoint  a  receiver  pendente 
1  passed:  Hitchen  v.  Birks,  lOjEki.  471 ;  and  refused  to 
r  pendente  lite  had  been  appointed :  Veret  v.  Duprez,  6 
Bichardson,  and  Teague  v.  Wharton,  L.  E.  2  P.  &  M . 

7.  Ward,  34  Beav.  175;  Nothard  v.  Proctor,  1  Ch.  D.  6; 
K  707. 

8.  1 — 3,  where  after  twelve  months  from  the  testator's 
:ors  to  whom  probate  had  been  granted  was  or  were 
urisdiotion,  the  Ecclesiastical  Court  was  empowered  to 
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g^rant  to  any  creditor,  next  of  kin,  or  legatee,  admon  limited  to  the 
of  becoming  a  Deft  in  a  suit  in  equity  and  of  carrying  the  decree  inl 

There  was  inherent  jurisdiction  to  grant  admon  durante  abtentid  I 
not  after  probate :  Wms.  Exors.  602 ;  8th  ed.  509. 

By  20  &  21  V.  c.  77,  ss.  73,  74 ;  21  &  22  V.  c.  9o,  a.  18,  in  case  of  i 
or  no  exor,  or  none  willing  or  competent  (see  Re  Farrands^  1  P.  1 
act,  or  resident  abroad,  the  Court  may  in  its  discretion  appoint  a: 
other  than  the  person  entitled  by  law  to  the  grant,  and  with  seci 
every  such  admon  may  be  limited  as  the  Court  shall  think  fit; 
38  G.  3,  c.  87,  is  to  apply  to  all  exors  and  admors  resident  oi 
jurisdiction. 

Admon  limited  to  certain  property  transmitted  from  India  to  thi 
was  granted  under  sect.  13:  Be  Hughes^  L.  B,  3  P.  &  M.  140. 

By  20  &  21  V.  c.  77,  s.  75,  while  and  so  far  as  the  grant  subsists, 
person  is  to  act  as  exor. 

By  sects.  76—78,  any  Court  in  which  proceedings  are  pendii: 
against  a  temporary  admor,  is  enabled  to  deal  with  any  revocation 
appointment,  and  bond  fide  payments  are  protected. 

Admon  ad  litem  made  the  grantee  complete  represve  so  fa 
decree  against  him  bound  the  general  admor :  Davis  v.  Chanter j ! 
(overruling  14  Sim.  212 ;  15  Sim.  93);  Cro/t  v.  Waterton,  13  Sim.  65i 
the  letters  might  not  authorize  him  to  collect  any  assets :  Eilice  v. 
2  Col.  4.  If  the  admon  was  too  limited,  and  further  could  be  obti 
Court  might  direct  it  to  be  applied  for :  Faulkner  v.  Daniel,  3  Ha. 
as  might  be  the  case  where  the  whole  estate  had  to  be  admi 
Devaynea  v.  Jtobinaon,  24  Beav.  98 ;  Cute  v.  Cork,  2  Y.  &  C.  C.  130. 

These  cases  were  before  the  Probate  Act.  For  cases  since,  see  IT 
Allen,  32  Beav.  650;  4  D.  F.  &  J.  71 ;  10  W.  R.  261,  512;  Woodhoi 
8  Eq.  514 ;  Collas  v.  Hesse,  12  W.  R.  565 ;  Dowdeswell  v.  />.,  9  Ch, 
The  sections  apply  to  an  exor  s  exor :  Re  Grant,  1  P.  D.  435. 

But  neither  tne  Probate  Act  nor  the  Jud.  Act,  1873,  s.  24  (7),  hay 
the  rule  that  for  a  general  admon  {e.g.,  in  an  action  by  a  Pit,  clai 
sole  next  of  kin,  though  brought  merely  to  establish  his  title)  ; 
admor  is  a  necessary  party :  Doivdeswell  v.  />.,  sup. 

As  to  grant  of  admon  ad  litem  by  the  Court  of  Probate,  see  A 
Dawson,  1  Sw.  &  T.  425. 

Admon  has  been  granted  under  special  circumstances  to  one 
guardians  appointed  by  this  Court:  Re  Murphy,  5  Jur.  N.S.  416. 

An  admor  ad  litem  may  be  ordered  to  transfer  testator's  stock 
dividends  into  Court :  Brant  v.  King,  Knyvett  v.  Major ^  Form  13,  «« 
p.  178. 

Where  a  sole  exor  is  an  infant,  admon  durante  minore  cetate  is  g 
his  guardian  or  other  fit  person,  imder  38  G.  3,  c.  87,  ss.  6,  7 ;  Wn 
479,  485 ;  8th  ed.  510  et  aeq, ;  but  where  there  are  several,  and  one 
this  is  unnecessary,  as  he  can  execute  the  will  alone ;  lb.  479.  I 
dur.  min,  oet.  can  do  all  acts  incumbent  on  an  exor,  and  may 
power  of  sale  given  to  exors  and  admors :  Monsell  v.  Armstrong,  14 
out  see  Bac.  Abr.  tit.  Exor.  (B.  1)  2;  -Be  Bobinson  and  Lords,  3  L.  I 
He  is  not  chargeable  to  creditors  as  an  exor  de  son  tort,  but  is  lii 
devastavit,  even  after  he  has  obtained  a  release  from  the  infant  c 
of  age :  Wms.  Exors.  492,  493,  in  which  case,  however,  he  is  not  i 
accountable  to  creditors. 

As  to  other  temporary  and  limited  admons,  see  Wms.  Exors.  512 
520. 

Benunciatio7i.']^'hy  20  &  21 V.  c.  77,  s.  79,  if  an  exor  renounce,  re 
tion  is  to  go  as  if  he  had  not  been  named  as  exor  in  the  will ;  and  b 
y.  c.  95,  s.  16,  if  he  die  without  proving,  or  does  not  appear  when 
is  treated  as  not  having  been  appointed  exor. 

PROBATE  AND  COITFERMATION — PROBATE  DUTY. 

By  21  &  22  V.  c.  bQ  (The  Confirmation  and  Probate  Act,  1858; 
Scotch  inventory  may  include  personalty  in  England  or  Ireland  of 
domiciled  in  Scotland. 

By  sects.  12, 13,  a  Scotch  confirmation,  produced  and  sealed  in  E 
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3  effect  of  probate  there :  see  Hood  v.  L.  Barringion^ 
ufi.2P.  &M.  86;  39&40V.C.70;  and  sects.  42,  43, 
B  are  extended,  and  trust  funds  in  Engkmd  or  Ireland 

or  Irish  probates  may  in  like  manner  be  made  effectual 

dayit  as  to  domicile  is  to  be  made  on  applying  for 
i  see  20  &  21  V.  c.  77,  ss.  46,  47. 
■eland,  see  22  &  23  Y.  c.  31,  and  Irish  probate  being 
ad  English  in  Ireland,  20  &  21  V.  c.  79,  ss.  94,  95 ; 
;  Wms.  E^ors.  8th  ed.  319. 

^ed  in  England  is  conclusiye,  although  proceedings 
and :  Camming  y.  Fraser^  28  Bear.  614 ;  and  see 
2  Sw.  &  T.  340;  31  L.  J.  P.  &  M.  17 ;  and  gives  the 
»f  an  English  exor,  though  contrary  to  Scotch  law: 
,  6  Eq.  222,  223 ;  and  the  scale  of  duty  assessed  there 
here :  Re  Booth,  1  Gif.  46.  And  see  Re  Hutchescm, 
fde,  L.  B.  2  P.  &  D.  86. 

dmon,  an  intestate's  personalty  is  to  vest  in  the  Judge 
B  for  the  time  being  as  theretofore  in  the  ordinary. 
B.  1,  enfaced  Indian  Government  securities  are  to  be 
rebate  or  admon  here,  or  confirmation  in  Scotland,  is 

5,  s.  4,  personalty  appointed  by  will  under  general 
able  with  probate  and  mventory  duties. 
Act,  see  Goldsivorthy  v.  Crossley,  4  Ha.  140  (a  married 
V.  Hope,  2  CI.  &  F.  84.  By  sect.  5,  the  duty  is  to  be 
erty;  by  sect.  6,  money  secured  on  or  by  heritable 
Scotland,  is  so  charged :  and  see  23  &  24  Y.  c.  80 ; 

1,  ss.  1,  2,  wills  made  by  British  subjects  in  a^foreign 
y  be  their  domicile,  or  m  another  part  of  the*  United 
soording  to  the  law  there,  are  to  be  admitted  to  probate, 
lersonalty.  By  sect.  3,  subsequent  change  of  domicile 
irill.  By  sects.  4,  5,  wills  otherwise  valid  are  not  to  be 
:>r  wills  of  persons  dying  before  the  Act. 
ishman,  resident  in  Scotland,  valid  according  to  Scotch 
^cording  to  English  law,  passed  leaseholds  m  England 

Re  Watson,  Carlton  v.  C.,  35  W.  B.  711. 
Lng  to  the  forms  of  English  law  by  an  alien  who,  though 
1  was  English,  was  domiciled  abroad  at  the  time  of 
>f  his  death,  is  not  entitled  to  probate  in  this  country : 

Div.  130;  8  P.  D.  101. 

at  is  the  valid  will  of  an  alien,  the  general  principles 
or  to  the  Naturalization  Act,  1870,  are  still  applicable : 

^ms.  Exors.  374 ;  8th  ed.  379 ;  Re  Lacroix,  2  P.  D.  94. 
by  an  Italian,  while  naturalized  here,  was  admitted, 
iled  in  Ital^' :  Re  Gaily,  1  P.  D.  438. 
56,  s.  4,  British  ships  at  sea  are  subjected  to  probate 

no  probate  duty  on  effects  not  exceeding  £100. 

4,  8.  57,  a  summary  mode  of  recovering  probate  duty  is 

54,  s.  7,  mortgage  debts  due  from  the  deceased  on  the 
tholds,  may  be  deducted  in  the  affidavit  of  value  for 
,  8,  the  form  of  affidavit  given  in  the  schedule  is  to  be 

),  s.  41,  the  affidavit  of  Scotch  domicile  to  the  inventory 
rant  for  including  personalty  in  England  or  Ireland, 
idar  of  confirmations  and  inventories  is  to  be  published 

ates  Act,  1892  (55  Y.  c.  6),  provides  for  the  recognition 

probates,  &c.,  granted  in  British  possessions  to  be  indi- 

mdl. 

be  maintained  by  an  exor  or  admor  to  recover  a  larger 
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8um  than  that  on  which  probate  duty  was  paid.  The  full  sta: 
obtained  before  judprment :  IJoicard  v.  Prince^  10  Beav.  312  ;  Jone 

2  Ha.  342,  363;  Stump  Acts,  1870,  1891,  sup.  Vol.  I.  p.  139; 
jn'Jiiitin^  stop  order  on  the  fund:  Christian  v.  DevereHx,  12  Sir 
although  the  claim  for  duty  was  doubtful :  Hunt  v.  Steveiis^  3 
Ciirr  V.  Roberts,  2  B.  &  Ad.  905.     And  see  Ih  R^m,  25  W.  R.  808. 

In  (ySuilivan  v.  Barke^  Ir.  Eep.  9  C.  L.  105,  an  unproved  w\ 
adininsiblu  in  e\*idence  as  a  signed  decLinition  of  a  fact. 

The  duty  must  bo  paid  on  the  whole  personalty  (including 
rifjlits,   acconling  to  the  value  at  the  time  of  pajonent:  Lon 

3  Kq.  737  ;  Hanson,  163)  to  which  the  deceased  was  actually 
entitled,  and  which  was  situate  in  this  countrj' :  Hanson,  1,  6,  1 
G(M).  3,  c.  184 ;  Wms.  Kxoi*s.  595  et  Beq, ;  8th  ed.  602  tt  setj. ;  A, 
2  01.  &  F.  84 ;  8  Bli.  N.S.  44  ;  Commissioners  of  Stamps  v.  i/o/>f,  ( 
476,  481  ;  Black\c<Hd  v.  Reg.,  8  App.  Cas.  82 ;  without  regard  to  t 
at  the  death :  Feruaudts  Exurs^  Case,  5  Ch.  317  ;  or  to  the  law  of  tl 
Fartiugton  v.  A.  (/.,  L.  R.  4  H.  L.  100.  And  as  to  fimds  in  oour 
mission  to  England  at  the  death,  see  A.  (i.  v.  Pratt,  L.  E.  9  Ex. 

A  simple  contract  debt  is  to  be  deemed  to  be  in  the  locality  i 
debtor  is  residing ;  a  specialty  in  that  in  which  the  instrument  is  ; 
creditor's  death  :   Covimissiouers  of  Stamps  v.  Hope,  (1891)  A.  C.  -4 

The  duty  is  payable  on  the  deceased's  interest  in  realty  equitab 
at  his  death,  so  as  to  bind  him,  whether  by  contract  for  sale :  A,G.^ 

8  U.  L.  C.  243  ;  or  by  the  will  under  which  he  took :  A,  G,  r.  L 

9  Ex.  29  ;  In  the  Goods  of  Gunn,  9  P.  D.  242  ;  or  land  of  a  lunati 
out  of  his  personal  estate  under  an  order  in  lunacy,  directing  tha 
was  to  be  considered  as  part  of  the  lunatic's  personal  estate  :  A. 
ijnis  of  Aileshnry,  12  App.  Cas.  672;  16  Q.  B.  Div.  408;  14  Q. 
and  on  realty  forming  partnership  assets:  A.  G,y,  Hubbiick,  I'i 
275  ;  10  Q.  B.  D.  488,  discussing  Custance  v.  Bradshaw,  4  Ha.  31 
B running,  sup.;  Forbes  v.  Steven ^  10  Eq.  178;  but  not  on  lant 
testator 'had  by  voluntary  deed  directed  to  be  sold :  Matson  v.  Sm 
368. 

CUSTOMS  AND  INULND  REVENUE  ACTS,  1881  AND  188S 

By  the  Customs  and  Inland  Revenue  Act,  1881  (44  V.  c.  12 
duties  formerly  imposed  upon  probates  or  letters  of  admon  an 
charged  and  paid  on  the  affidavit  required  from  the  person  a 
probate  or  admon  in  England  or  Ireland,  or  on  the  inventory  to  1 
and  recorded  in  Scotland. 

By  sect.  28,  the  person  applying  for  probate  or  admon  may  ai 
affidavit  a  schedule  of  debts  due  from  the  deceased  to  persons  res 
United  Kingdom,  and  the  funeral  expenses,  and  for  the  piu'pose  o 
of  duty  the  aggi*egate  amount  of  the  debts  and  funei*al  expeni 
deducted  from  the  value  of  the  estate.  Debts  to  be  deducted  a: 
from  the  deceased,  and  are  not  to  include  voluntary  debts  pay 
death,  or  under  any  instrument  which  shall  not  have  been  bond  ji 
to  the  donee  three  months  before  the  death,  or  debts  in  respect  "v 
real  estate  may  be  primarilv  liable  (as  to  which,  see  Real  Esti 
Acts,  inf  p.  1294),  or  a  reim'bm'sement  may  be  capable  of  being  d 
any  real  estate. 

As  to  return  of  over-paid  duty,  see  sect.  31  and  regulation; 
Revenue. 

After  the  admon  has  been  closed  the  exors  are  not  "  persons  a 
admon  of  the  estate  "  within  the  section,  and  are  therefore  not  liab 
fide  mistake  in  valuation  :  A.  G,  v.  Smithy  (1892)  2  Q.  B.  289. 

By  sect.  38  (amended  by  52  V.  c.  7,  s.  11),  the  personal  o 
property  on  which  the  duty  is  payable  includes : — 

(«)  Aiiy  property  taken  as  a  domttio  mortis  causd  made  by  any  p 
on  or  after  the  1st  June,  1881 ,  or  taken  under  a  volunt4uy 
made  by  any  person  so  dying,  purporting  to  operate  ai 
diate  gift  inter  vivos^  whetner  bv  way  of  transfer,  delive: 
tion  of  trust  or  otherwise,  which  shall  not  have  been  bon 
(twelve)  months  before  the  death  of  the  deceased ;  and  t 
tion  is  to  include  property  taken  under  any  gift,  whenev 
which  propeity  bond  fide  possession  and  enjoyment  sha 
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d  by  ihe  douoe  immediately  upon  the  sift  and  tlience- 
ined  to  the  entire  eiccluaion  of  the  donor  or  of  any 
IX  by  contract  or  otherwise ; 

hich  a  person  dying  on  or  after  Ist  June,  1881.  having 
tely  en^tknl  tUer*jto,  has  volimtixrily  C4iiiei.-d  <>r  may 
ause  to  be  transferred  to  or  vented  in  hiinHelf  and  any 
jointly »  wh*itht)r  by  diBpOHition  or  othprwnst3,  so  that 
d  interest  therein  or  in  Homo  part  therLHjf  pn'Wes  or 
urvivorrtbip  on  his  deutb  to  aiu'h  otb<^r  pensou  ;  (lud  th» 
to  be  transfeiTod  to  or  vested  in  himstdf  and  any  other 
iid&s  iilso  any  purchase  or  invcstuiertt  effected  by  the 
pas  absolutely  entitled  to  the  jux^perty  either  by  himself 
'iinoert,  or  by  mTimijrement  with  any  other  per^n  ; 
ia5?iing  under  any  past  or  future  voluntary  settlement 
r  percson  dying  on  or  aftt^r  let  June,  1581.  by  dee<l  or 
nstniment  not  taking  effect  as  a  will,  whereby  an 
uch  propt^rty  for  life,  or  any  other  periotl  determinable 
to  death,  is  resen^ed^  either  exprea^^ly  or  by  implication, 
',  or  wherebj'  the  wttlor  may  have  i*e»erved  to  himself 
T  the  oxereiiie  of  any  power »  to  restore  to  himself  or  to 
absolute  interest  in  auch  property.  The  expression 
■*ettlemurit  "  id  to  include  any  trust,  whether  oxpresj^ 
r  otherwise,  in  favour  of  a  volunteer,  anil,  if  contjiined 
r  other  iustrnment  efifecting  the  nettlement,  whether 
other  imitruraent  wa8  made  for  vuluuble  consideration 
ween  the  settlor  and  any  other  ik^tsou,  and  the  expros* 
iy  '*  is  to  include  the  proeeedt*  of  Halo  thereof, 
der  the  section  i«  to  extend  te  money  received  under  a 
feeted  by  any  person  (hnng  after  1st  Jtme,  KSSf),  on  his 
is  wholly  kept  up  by  him  for  the  benetifc  of  a  donee, 
esignee,  or  a  part  of  mich  inoiuj^'  in  ]u"0]»ortion  to  the 
a  where  the  poUey  is  paitially  kept  up  by  him  for  such 

duty  has  been  puid  on  the  affidavit  or  inventory  in 
tct,  the  one  per  cent,  duties  imposi^d  by  55  0.  3,  c.  184, 
ity  Act.  1853.  are  not  to  be  payable, 
ter  the  incidence  of  the  duty  n^  between  specific  and 
*e  BoHrnCt  Martin  v.  M.^  VV,  N»  (92)  150,  distinguishing 
,  (1892)  1  Ck  652, 


EFFECT  OF  PBOBATE. 

mI  ugu int<t  is  conclusive  of  the  fa^^tuiu  and  validity  uf  the 
Htivmjnl  V,  Harriittnt,  7  lieav-  49;  Afiett  v.  M^l^fivrfouj 
finish  V.  Mttton^  3  Ch.  Div.  27  ;  and  now,  in  Bome 
*rob.  Act,  1857.  sitp.  p.  ll£*l.  And  an  te  the  bounrltiry, 
ate  and  Chancery  jurisdiction,  see  T/ntrfdou  v.  Vurltufit 
H  v.  Bmufiuj,  Jolu   320;  Fintity  v.  Hnut,  Bf'ad/(/rd  y, 

itery  could  entertain  questionQ  as  to  the  validity  of  the 
y  will :  M'trtfan  v.  Anni^,  3  Dr,  &  8.  401, 
cd  that  the  probate  copy  is  inaccurate,  opportunity  may 
ight:  littrfTfffil  V.  /farrisou,  7  Ikniv,  49;  and  tlit*  Court 
at  the  onj^imtl  w^ll  and  bo  guided  by  it  in  its  construc- 
urner  v.  Iltltcird,  3n  Ch.  Div;  399  ;  Ctimpfhu  v.  Hfoxham^ 
n  T.  Ihury,  9  Ha.  802,  n.  ;  Manning  v.  Fundi,  7  iK  M. 
es  omitted  in  tiie  probate  copy  were  regarded :  Bfruat  v, 
;3;  Fvt  ClQfs  TrmU,  (1892)  I  Ch.  229  (correcting  L'Fit 

526,  where  the  Court  looked  at  the  French  orij^iaal  aj 
amdation  which  was  admitted  to  probate) ;  Re  /Airr/aoa, 
tm  on  a  printed  form  with  blanks  Tvot  fillr-f]  u]* ;  ThoHipmn 
r.  49C)  ;  Br  Fiftrkt(r't,  L.  JJ.,  2H  March.  bS58,  where  the 
m  mislaid.  But  there  munt  bo  special  cii-cumBtanees  : 
).  M.  &  (>.  777;  and  the  probate  cannot  bo  treated  as 

Vr€ugh,  8  Ir.  Ch.  Itep.  28 L 


1196 


Adminisiration  of  Estates.        [( 


i'« 


A  grant  of  admon  obtained  by  suppressing  a  will  wluch  coi 
pointment  of  exors  cannot  be  treated  as  utteny  and  ab  initio  y< 
/^.,  27  Ch.  D.  220 ;  distinguishing  Abram  v.  Cunningham^  2  Ja 

Probate  being  granted,  with  cross  lines  in  ink  over  some  h 
held  they  were  not  part  of  the  will :  Oann  v.  Gregory,  3  D.  M. 

As  to  the  principles  on  which  the  Court  supplies  omissioDs 
that  such  onussions  may  be  supplied  in  case  of  independent  gift 
as  well  as  of  a  series  of  gifts  to  children  of  the  testator,  or 
class,  see  Mellar  v.  Daintrtt,  33  Ch.  D.  198. 

After  foreign  probate,  ancillary  probate  is  granted  here,  and 
the  same  person,  though  not  the  person  entitled  to  the  grant  b] 
Re  Earl,  L.  E.  1  P.  &  M.  450;  Re  Duchesse  d'Orl^ns,  1  Sw.  <S 
&  21  V.  c.  77,  s.  73,  9tip,  p.  1192.  The  foreign  grant  is  condu 
will  being  valid  by  the  law  of  the  domicile :  Whicker  y.  Hume,  7 
Re  Smith ,  16  W.  K.  1130;  precludes  a  case  of  undue  influence, 
up  here :  Miller  v.  James ,  21  W.  R.  272 ;  and  is  conclusive  as  to 
Enohin  v.  Wylie,  10  H.  L.  Ca.  1.  All  questions  of  testacy  or  i 
the  construction  of  the  will,  and  the  distribution  and  admon  oi 
estate,  are  governed  by  the  law  of  the  domicile:  S,  C;  A.Q 
L.  R.  5  H.  L.  524,  530 ;  Bremer  v.  Freeman,  10  Moo.  P.  C.  30 
Doglioni,  3  Sw.  &  Tr.  98.  And  as  to  probate  of  the  wills  of  f 
Wms.  Exors.  360 ;  8th  ed.  366  et  seq. ;  9th  ed.  296  et  seq.  An 
in  exercise  of  powers,  see  D'Huart  v.  Ifarkness,  34  Beav.  324,  ai 
cited ;  Re  Tru/ort,  Trafford  v.  Blanc,  36  Ch.  D.  600. 

The  Court  will  not  act  upon  a  will  before  probate :  Hentioe\ 
38  a ;  Wms.  Exors.  293 ;  8th  ed.  297 ;  9th  ed.  242 ;  and  althou 
are  all  abroad,  and  admon  has  been  granted  there,  it  must  b 
England  also:  Enohin  v.  Wylie,  10  H.  L.  C.  1,  19;  Lasseur  y. 
Beav.  28 ;  Tyler  v.  Bell,  2  My.  &  C.  89 ;  Maclean  v.  Dawson,  27 
Commercial  Bk,  <fcc.;  Femandes  Exors*  Case,  5  Ch.  314;  but  6e< 
Rowlings,  16  Sim.  429. 

Where  the  Probate  Division  has  granted  a  general  probate  of 
Scotch  testator,  the  ordinary  admon  decree  may  be  made  in 
Division  without  limiting  it  to  the  English  assets :  Stirling-Ma^ 
Wright,  9  Ch.  D.  173. 

Letters  testimonial  sealed  by  the  Supreme  Court  of  the  colon 
setting  forth  verbatim  a  will  of  real  estate  made  in  that  colon] 
that  it  had  been  duly  proved,  were  accepted  as  sufficient  prooi 
poses  of  the  usual  preliminary  judgment  in  a  partition  acti 
Bingley,  21  Ch.  D.  674. 

Upon  petition  for  payment  out  of  Court  under  a  testamentary 
the  Court  declined  to  act  on  the  probate  in  the  Supreme  Court 
land  in  the  absence  of  English  probate :  Exp,  Limehouse  Bd,  t 
Vallance,  24  Ch.  D.  177;  distinguishing  Re  TootaVs  TrusU,  23 
because  the  Court  of  Shanghai  hsA  a  special  jurisdiction  as  to  tfa 
British  subjects  resident  in  China. 

PARTIES. 

The  legal  per?,  represve  is  a  necessary  party  to  an  admon  ai 
exor  Deft  must  have  proved  the  will :  Pt^nny  v.  WaUs,  2  Ph.  14 
Milman,  2  Sim.  241  ;  Lowry  v.  Fulton,  9  Sim.  104 ;  Cooke  v.  QUti 
497  ;  Beardmore  v.  Gregory,  2  H.  &  M.  491 ;  Cary  v.  HilU,  15  Eq 
V.  Morris,  17  E<i.  20;  Barry  v.  Quinlan,  21  L.  R.  Ir.  11  ;  Dowc 
9  Ch.  Div.  294  ;  Re  Leask,  RichariUon  v.  Z.,  65  L.  T.  N.S.  199. 

Where,  after  judgment  for  admon  of  real  and  personal  estate,  i 
will  was  discovered  and  probate  of  the  old  will  recalled,  the  Cou 
circumstances,  and  in  the  absence  of  opposition,  made  an  ordt 
the  action :  Re  Dean,  D.  v.  Wright,  21  Ch.  Div.  581. 

A  decree  for  general  admon  cannot  be  made  in  the  absence 
represve  of  the  estate :  Groves  v.  Lane,  16  Jur.  1061 ;  and  this 
altered  by  the  ^ud.  Acts :  Dowdeswell  v.  />.,  9  Ch.  Div.  294. 

And  a  suit  for  protecting  the  estate  until  probate  and  also  foi 
ing  the  estate,  was  irregmar,  and  demurrable :  Rawlings  v.  Iaia 
H.  458;  Overington  v.  Ward,  34  Beav.  175;  but  see  Tempest  v, 
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jnating  summons  by  a  creditor  of  an  intestate  married 
iband  who  had  not  proved  the  will,  was  held  entirely 
ison  V.  Z.,  W.  N.  (91)  159 ;  65  L.  T.  N.S.  199. 

sustained  or  continued  against  the  admor  of  t^he 
Barber  v.  Walker,  15  W.  R.  728 ;  nor  against  a  mere 
mvell  V.  Z>.,  9  Ch.  Div.  294. 

"esents  the  estate  for  the  purposes  of  an  action  by 
iry  legatee  therefore  cannot  be  allowed  to  appeal  from 
[ist  the  exor  in  such  an  action :  Re  Youngs^  Doggett  y. 

esve  constituted  by  the  forum  of  the  domicile  of  the 
e  person  entitled  to  receive  and  give  receipts  for  the 
►nal  estate  obtained  in  any  country :  Eames  v.  Hacon^ 
407 ;  affd.  18  Ch.  Div.  347. 

it  has  been  held,  in  Rayner  v.  Koehler,  14  Eq.  262 ; 
)  Eq.  534,  and  Re  Lovett,  Ambltr  v.  Lindsay,  3  Ch.  D. 
of  an  exor  de  son  tort  is  enough :  and  see  Bleuntt  v.  B,^ 

e,  an  exor  de  son  tort  may  be  sued  to  recover  a  sum  in 
►m  the  rest  of  the  estate  without  involving  him  in  the 
ny  V.  WattSy  2  Ph.  149 ;  or  jointly  with  the  rightful 
7.,  2  Ph.  101;  Creasor  v.  Robinson,  14  Beav.  589;  16 

rooeed  the  admor  being  abroad :  Donald  y.  Bather,  16 

ulton,  9  Sim.  104.    See  now  the  20  &  21  V.  c.  77,  ss.  73, 

15,  s.  18,  «ujo.  p.  1192. 

re  sued,  those  who  have  acted  must  be  parties,  although 

5d  the  wiU :  Vickers  v.  Bell,  4  D.  J.  &  S.  274 ;  Hamp  v. 

3.  97;  Latch  v.  L,,  10  Ch.  464;  and  see  Guthrie  v. 

J. 

Pit  to  sue  one  or  more  for  a  joint  and  several  demand, 

I  general  account  is  required :  Hall  v.  Austin,  2  Coll. 

V.  Gregory,  18  Eq.  621,  and  other  cases  sup,  pp.  970, 

8  Ch.  731. 

iresves  of  deceased  exors,  v.  inf.  Sect.  VIII. 

atain  but  may  begin  a  suit  before  probate  if  he  prove 

the  suit :  Newton  v.  Metrop,  By,  1  Dr.  &  S.  583 ;  or  of 

;  exor:  Simons y,  Milman,  2  Sim.  241;  and  the  same 

[non :  Humphreys  v.  H,,  3  P.  Wms.  350,  351. 

Qtain  an  admon  action  against  one  creditor  as  a  sole 

a  the  exor  being  imiversal  devisee  and  legatee,  no  next 

.  become  Pit,  or  be  named  Dqft :  Mandeville  v.  M.,  23 

>wing  BuccU  v.  Albo,  2  Vem.  37 ;  but  as  to  proceedings 

ms  for  ascerteining  a  class  of  creditors  without  admon, 

a  admon  action  no  party  to  the  cause,  other  than  an 
tied  to  appear  (except  by  leave  of  the  Judge)  either  in 
on  the  cmim  of  any  person  not  a  party  to  the  cause 
.     But  the  Judge  may  direct  any  other  party  to  the 
in  addition  to  or  in  place  of  the  exor  or  admor. 
rebate  after  bill  filed,  but  before  amendment,  did  not 
xor :  Morlty  v.  White,  8  Ch.  731. 
L  after  bill  tiled  against  an  exor  de  son  tort  was  added 
imore  v.  Gregory,  2  H.  &  M.  491. 
»und,  although  the  Deft,  who  is  alleged  in  the  pleadings 
jpresve  did  not  obtain  admon  till  after  suit  brought : 
n,  6  Ha.  496 ;  and  see  Newton  v.  Metrop,  By,,  1  Dr.  & 

uty  and  interest,  or  otherwise,  there  is  reason  to  believe 
properly  protect  the  estate,  the  proper  course  is  for  the 
iply  for  leave  to  appear  in  the  name  of  the  exor,  or  to 
IS  irregular  to  give  **  leave  to  intervene  "  at  the  trial  of 
.  8,,  12  Ch.  D.  162. 

ebtor  to  the  estate  a  party  as  well  as  the  exor,  see. 
AimiNG  Estate." 

4h 
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The  A.  G.  does  not  sufficiently  represent  the  estate  of  an  illi 
who  has  died  intestate :  BeU  v.  Alexander,  6  Ha.  543. 

A  creditor  suing  an  admor  de  Bon  tori  alone  may  take  out  a 
and  amend  accoraingly :  Creator  y.  Rohintony  14  Bear.  589 ; 
but  the  suit  remains  a  creditor's  suit,  and  the  Pit  must  still  f 
Nichols  V.  N,,  10  W.  R.  598. 

Proof  by  an  exor  de  son  tort  of  a  settled  account,  between 
rightful  exor,  is  an  answer  to  a  suit  against  him  for  an  aa 
Curtis,  1  Eq.  90  (explaining  Carmichad  v.  C,  2  Ph.  101) ;  J 
Exors.,  8th  ed.  273  (r) ;  9th  ed.  219  {k), 

Admon  granted  to  one  person,  as  attorney  of  another,  make 
be  sued  as  if  it  had  been  granted  to  him  in  nis  own  right :  CAc 
ne//,  2  Ha.  536. 

Admor  in  India  and  here,  the  letters  here  being  revoked,  a 
the  next  of  kin,  must  account  to  him  for  all  the  Indian  assets : 
Innes,  3  Sim.  263. 

Where  Pit  was  alleged,  but  at  the  hearing  appeared  not  to  bi 
represve,  leave  to  add  the  true  represve  as  oo-Plt  was  given 
Blake,  3  Ch.  32. 

Whore  the  testator's  represve  was  made  a  Deft  in  anothe 
allegation  that  she  was  such  represve  was  allowed  to  be  adde( 
ing :  S,  C. ;  and  see  now  O.  xvi.  12. 

The  agent  of  a  limited  admor  having  an  admitted  surplus 
which  has  been  remitted  to  him  for  payment  to  the  persons  ent 
to  pay  the  same  to  the  general  admor,  without  requiring  the 
the  next  of  kin:  Eames  v.  Hacon,  18  Ch.  Div.  347 ;  DelaViek 
10  Sim.  629. 

O.  LV.  15,  that  no  ludgment  or  order  for  general  admon 
under  r.  4  by  the  chief  clerk,  extends  to  orders  for  general  a^ 
constituted  by  deed :  Davidson  v.  Young,  54  L.  J.  Ch,  747. 

As  to  parties  to  suits  to  administer  the  realty,  v.  inf.  pp.  Ill 


m 


i 


'  ' 


EIGHT  TO  JXTDGMENT  OB  OBDSS. 

If  in  a  creditor's  action  the  Pit's  debt  is  proved  or  admitted,  ai 
admits  assets,  the  Court  orders  payment,  without  directing  a 
the  judgment  being  personal  against  the  represve,  the  right 
creditor,  as  against  the  estate,  are  not  prejudiced :  WoodgtSe  ^ 
211 ;  and  see  Forms  4,  8,  sup,  pp.  1186,  1187.  As  to  admie 
V.  inf.  1253. 

To  entitle  the  Pit  to  judgment,  his  debt  must  be  proved  or 
a  statement  by  the  exor  that  he  believes  it  is  due,  is  not  en 
Binney,  6  Ves.  738 ;  and  see  Caledon  v.  Evory,  2  Moll.  360. 

In  Keaton  v.  Lynch,  1  Y.  &  C.  C.  437,  an  acceptance  by  the  1 
as  an  exhibit,  was  held  not  to  be  sufficient  evidence  of  the  de 
suggested  that  proof  of  the  consideration  was  necessary.  But 
those  who  dispute  a  bill  or  note  to  raise  a  prima  fade  case  of 
tion  :  Byles,  139,  435. 

And  a  seal  implied  consideration  at  law,  and  equity  won] 
effect  to  a  legal  obligation,  though  voluntary:  May,  Vol.  C 
as  to  covenants  for  further  assurance  in  voluntary  deeds  whid 
lb.  191. 

Accordingly,  a  Pit  is  entitled  to  a  judgment  in  respect  o 
covenant :  Watson  v.  Parker,  6  Beav.  283  ;  or  bond  :  Lechmer 
P.  Wms.  222 ;  but  not  a  voluntary  assignment  (invalid  at  h 
Sewell  V.  Moxsy,  2  Sim.  N.S.  189 ;  but  see  now  Jud.  Act,  1873, 
Vol.  I.  p.  439. 

If  Pit  has  debitum  in  prassenti  solvendum  in  future,  it  is  enou 
V.  Oxborrow,  2  Y.  &  C.  C.  13. 

Seats,  an  annuitant  whose  annuity  is  not  in  arrear,  thou^ 
covenant  declaring  that  it  is  to  be  considered  as  accruing  fro 
Be  Hargreaves,  Dicks  v.  Hare,  44  Ch.  Div.  236. 

As  to  the  rights  of  a  creditor  of  A.,  to  pay  whose  debts  a  suz 
by  the  will  of  B.  to  be  raised,  see  Joel  v.  MilU,  3  K.  &  J.  458. 
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ying  partners  may  sue  in  respect  of  a  debt  due  from 
,  on  tne  balance  of  accounts  to  be  taken  :  Paynter  y. 

ot  provable  in  insolvency,  remained  a  debt :  Hawker  y. 
203;  sp.  M.&G.  318. 

Lunatic  in  Scotland  can  sue  and  give  discharges  for  his 
[)ankrupt*B  assignees  can  recover  his  property  abroad ; 
er  is  doubtful :  ScoU  v.  Bentley,  1  K.  &  J.  281 ;  and 
,  12  Eq.  319 ;  Be  Barlow,  Barton  v.  Spencer,  36  Ch. 
r  in  lunacy  in  New  South  Wales,  being  muui  ^ardian 
mot  claim  payment  of  the  capital  of  a  fund  in  Court 
unatic. 

estate  may  be  administered  by  a  creditor  for  costs  of 
rly  sued  out:  Chester  v.  Bolfe,  4  D.  M.  &  G.  798;  18 
lunatic  has  died  pending  proceedings  to  set  it  aside : 
&G.  30;  18  Jur.  181. 
dmon  suit  founded  on  an  admon  bond  given  by  the 

Pow€ll,  14  Beav.  275  ;  2  D.  M.  &  G.  1. 

the  account,  Pit  has  been  overpaid,  the  Court  has 
m  to  bring  in  the  overpayment,  and  pay  the  costs  of 
raves  v.  Wright,  2  Dr.  &  W.  77,  in  which  case  the  bill 
t  remained  m  operation  for  the  benefit  of  the  other 
1153. 

.  76,  the  pers.  represves,  heirs,  and  devisees  of  a  de- 
9  liable  to  contribute  to  the  assets  of  the  co.  in  a  due 
d  by  sect.  95,  official  liquidators  may  sue  or  take  out 
99,  105:  TurquandY.Kirby,  4  Eq.  123;  Be  Muggen'dge, 
443;  Bueky,  Bohson,  lb,  629;    Taylor  y.  7'.,  lb,  477; 

2  D.  M.  &  G.  366;  Buckley,  Cos.  Acts,  204. 
tcy  Act,  1869,  creditors  of  an  undischarged  bankrupt 
t  property  acquired   by  him  after  the  close  of  the 
ich  as  are  given  them  by  sect.  54,  and  thocc  rights 
ier  lie  death  of  the  bankrupt:  Ra  Smith,  Oreen  v.  S,, 

1869,  s.  80  ^9),  if  the  debtor  died  after  adjudication, 
be  continued  as  if  he  were  alive ;  secua,  where  he  died 
L.  T.  N.S.  145;  Exp.  BeaU,  2  V.  &  B.  29. 


)  JUDGMENT  AGAINST  THE  BEAL  ESTATE. 

the  Court  of  Probate  being  limited  to  personalty,  a 
ate  litigation  would  not  sustain  the  suit  as  against  the 
3  Ch.  D.  218 ;  and  see  Young  v.  Bendy,  L.  E.  1  P.  & 
,  13  Ir.  Ch.  Eep.  245. 

1  Ha.  486,  creditor's  suit  to  charge  realty  and  per- 
3  made  on  an  admi&sion  of  Pit's  debt  by  the  exors  and 
mi  juris  only,  though  one  Deft  was  a  feme  covert  and 
i  leave  was  ^ven  to  exhibit  interrogatories  to  prove 
>ut  of  the  jurisdiction :  S,  C,  sup,  p.  11 86. 
I  bound  by  the  amount  of  a  claim  substantiatod  in  an 
r  alone :  Morse  v.  Tucker,  5  Ha.  79  ;  Wiltson  v.  Leonard, 
Talbot  V.  E,  Shrewsbury,  14  Eq.  503.  But  the  judg- 
3vidence  against  them :  Harvey  v.  Wilde,  14  Eq.  438 ; 
B  for  the  costs  of  an  inquiry  on  the  subject :   Willson  v. 

3n  bond  fide  aliened  for  value  by  the  heir  or  devisee, 
of  the  ancestors*  debts,  is  not  liable  for  them:  Mathews 
Bichardson  v.  Htrton,  7  Beav.  112;  Spackman  v.  Tim- 
although  the  alienation  is  merely  equitable :  Coope  v. 
Brit.  Mutual  Investment  Go,  v.  Smart,  10  Ch.  567,  not- 
.  Sanders,  2  Drew.  248. 

the  heir  for  his  personal  debts  will  not  have  priority 
ihe  ancestor  :  Kinderley  v.  Jervis,  22  Beav.  1 ;  and  see 
«.  &  G.  449 ;  7  Ha.  193^  where  articles  by  ^  infant 
4h2 
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heireM  for  a  marriage  setUemeiit  were  held  not  to  withdraw  tl: 
the  ancestor's  assets. 

Creditors  have  no  right,  as  judpnent  creditors,  under  the  2 
s.  4,  against  their  debtor's  leasehold  on  his  decease,  nor,  it  seei 
for  sale  :  Simpson  v.  Morley,  2  K.  &  J.  71. 

The  pers.  represre  cannot,  as  sole  Pit,  sue  for  admon  of  the  i 
V.  r.,  2  Coll.  136;  Catley  v.  Sampson,  33  Beav.  551. 

Land  in  India  was,  hj  9  G.  4,  c.  33  (except  as  to  persons 
1  January,  1866],  and  m  the  West  Indies  by  5  G.  2,  c.  7,  t 
assets  in  the  hands  of  the  exor  for  payment  of  debts,  and  the  h 
proper  party  to  the  suit  to  administer  such  proi>erty :  Story  y,  I 

C.  603 ;  Thompson  y.  Orani,  1  Buss.  540,  n. 

ESTABLISHIKa  WILL  AGAHrST  THE  HEIE. 

In  a  creditor's  suit  to  administer  real  estate  since  3  &  4  "V^ 
has  not  been  necessary  to  establish  the  will  against  the  heir : 
Terrett,  5  Beav.  398 ;  but  see  Reid  v.  Territt,  8  Jur.  484 ;  nor 
heir  a  party  as  well  as  the  devisee :  Bridges  v.  ffinxman,  16  S 
ruling  Brown  v.  Weatherby,  10  Sim.  125  ;  12  Sim.  6) ;  BurcJiY.  ( 
1009 ;  Weeks  v.  Evans,  7  Sim.  546. 

And  by  0.  xvi.  45,  it  is  provided  that  in  any  cause  or  mat 
the  trusts  of  a  will  it  shall  not  be  necessary  to  make  the  heir-at 
but  the  Pit  shall  be  at  liberty  to  make  the  heir-at-law  a  pa 
desires  to  have  the  will  establisned  against  him. 

As  to  cases  in  which  the  heir  disputes  the  will,  and  it  has  not 
see  Wtlliams  v.  W,,  and  CowgiU  v.  Bhodes,  33  Beav.  306,  310. 

AOCOUNT  Aim  NAT17BE  OF  DEBTS  AM)  THEIB  FBIOBIT 

After  i>ayment  of  funeral  and  testamentary  expenses,  and  o 
suit  (wmch  latter  are  now  included  in  the  expression  *' testa 
penses"  :  Miles  v.  Harrison,  9  Ch.  316;  22  W.  K.  441 ;  Penny 

D,  441),  debts  are  payable  from  legal  assets  as  follows : — 

I.  Debts  due  to  the  Crown  by  record  or  specialty,  which  ta] 
over  debts  of  whatever  nature,  as  well  prior  as  subsequent : 
991 ;  8th  ed.  995  ;  and,  semhley  this  priority  is  not  affected  by  s 
Jud.  Act,  1875  :  Re  Williams,  Jones  v.  IF.,  36  Ch.  D.  573,  582; 
Manisty  v.  C,  39  Ch.  D.  174. 

As  to  what  constitutes  a  debt  to  the  Crown,  see  Be  Wesi  L 
Bk.,  38  Ch.  D.  364,  and  cases  there  cited. 

A  distress  put  in  by  the  Crown  prevaiLs  over  a  prior  distress 
not  completed  by  actual  sale  i  A,  G.y.  Leonard,  38  (jh.  D.  622. 

Money  not  accounted  for  and  due  from  a  receiver  under  th< 
his  recognizance,  made  a  debt  of  record,  although  the  balance 
ascertained :  Seagram  v.  Tuck,  18  Ch.  D.  296. 

A  surety  who  pays  a  debt  due  to  the  Crown  from  his  deo« 
debtor  is  entitlea  to  stand  in  the  i)lace  of  the  Crown,  and  to 
over  all  other  creditors  of  the  principal  debtor :  Be  ChurchiU,  I 
39  Ch.  D.  174. 

n.  Debts  to  which  priority  is  given  by  particular  statutes, 
due  to  a  parish  by  the  overseers :  17  G.  2,  c.  38 ;  (6)  to  a  frienc 
its  officers :  38  &  39  V.  c.  60,  s.  15  (7) ;  see  Be  Atkins,  Exp.  Edm 
Ch.  406 ;  (c)  regimental  debts :  26  &  27  V.  c.  57 ;  and  see  44  4 
s.  51 ;  (d)  debts  due  from  a  deceased  treasurer  or  collector  of  pa^ 
sioners :  57  G.  3,  c.  22,  s.  51 ;  see  Wms.  Exors.  993  ;  8th  ed.  999 ; 
bank  from  its  actuary  under  the  Savings  Bank  Act,  1863  (26  & 
s.  14 :  see  Be  WilliaTns,  Jones  v.  W,,  36  Ch.  D.  573. 

When  admon  takes  place  in  bankruptcy  under  sect.  125  of  th< 
Act,  1883,  as  amended  by  sect.  21  of  the  Bankruptcy  Act, 
p.  1235),  the  priority  of  debts  will  be  regulated  by  sect.  40  of  the 
m.  Judgments  m  Courts  of  record  recovered  against  the  de< 
are  paid  rateably  inter  se,  but  they  have  no  preference  unless  reg 
23  &  24  V.  c.  38,  s.  3 :  Van  Gheluive  y.  Nerinckx,  21  Ch.  D.  1« 
Davidson  y.  /.,  27  Oh.  Dir.  478. 
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affected  by  sect.  10  of  the  Jud.  Act,  18Y5 :  Smith  y. 
7 ;  Re  Maggi,  Winehouse  v.  H'.,  20  Ch.  D.  545. 
>sure  is  not  a  judgment :   WiUon  v.  Duntany,  18  Beav. 
cree  for  an  account  and  payment:  Chadwick  v.  Holt,  8 

R.  791 ;  Smith  v.  Eyies,  2  Atk.  385;  Searh  v.  Lane, 
^^ery  v.  Tepper,  6  Ch.  l)iv.  36-i ;  and  see  Gamer  v. 
) ;  though  the  chief  clerk's  certificate  had  been  drawn 

sup, ;  nor  a  chief  clerk's  certificate  :  E,  Mansfield  v. 
r  an  order  for  payment  into  Court :  Ward  v.  Shake- 
nor  a  jud^ent  in  the  Lord  Mayor's  Court  against  a 
rray^  1  Sim.  485  ;  nor  an  attachment  there  obtained 

some  of  the  assets  :  Redhead  v.  Wrlton,  29  Bear.  521 ; 
judgment  against  an  Englishman :  Wilson  v.  Dunsany, 
tie  Kfoebe,  28  Ch.  D.  175,  180);  Dupleix  v.  De  Roven,  2 
ice  order  directing  an  exor  to  pay  a  call  out  of  assets 
Imon":  Re  Huhhack,  International  Hydropathic  Co,  v. 

►  ;  Westmoreland  Slate  Co,  v.  Ftilden,  (1891)  3  Ch.  15. 
litors  are  regulated  by  the  law  of  the  domicile  of  the 
judgment  gave  priority  as  to  Irish  assets,  though  sent 
gsan,  2  Dr.  286. 

m  and  payment  of  costs  is  a  judgment  (sup.  Vol.  I. 
ing  master's  certificate :  Ih.  ;  nor,  in  the  admon  of  a 
der  for  taxing  costs,  and  inquiry  as  to  raising  them 
►perty  :  Stedman  v.  Hart^  Kay,  607. 

>  what  operates  as  a  judgment,  sup,  pp.  427,  434. 
vered  against  the  exor  or  admor,  whether  registered 
cor  or  admor  has  notice  of  them  :  Jennings  v.  Righy, 
3  construction  of  23  &  24  V.  c.  38) :  Re  Maggi ^  Wine- 
545 ;  and  whether  recovered  in  respect  of  a  specialty 
b :  Re  Williams,  Williams  v.  TF.,  15  Eq.  270 ;  the  Act 
[lich  the  distinction  between  specialty  and  simple  con- 
,  not  affecting  the  right  of  a  creditor  who  first  obtains 
i  not  registered,  to  payment  in  priority  to  all  other 
ie :  S,  C. ;  Re  Stubbs,  Hanson  v.  5.,  8  Ch.  D.  154 ;  and 
cted  by  the  Jud.  Act,  1875,  which  does  not  apply  to 
h  v.  Morgan,  5  C.  P.  D.  337  ;  stcuSy  if  judgment  has 
ime  day  as  an  admon  decree  which  operates  as  a  judg* 
ae  creditors  :  Parker  v.  Ringham,  33  Beav.  535. 
)btains  judgment  against  the  exor  before  judgment  in 
lot  be  restrained  from  enforcing  his  judgment:  Re 
,  W,,  29  Ch.  D.  557  (where  the  receiver  in  the  action 
I  debt  and  costs  out  of  the  assets,  without  prejudice  to 
r  not  they  ought  to  be  allowed  to  the  exoi*). 

I  hj  the  exor  or  admor  stand  on  the  same  footing  as 
gainst  them,  and  cannot  be  avoided  by  mere  allega- 
Williams  v.  Fowler,  1  Str.  407  ;  LyttfeUm  v.  Cross,  3 
iX  a  bill  filed  for  admon :  Larkins  v.  Paxton,  2  Beav. 
i8 ;  8th  ed.  1042 ;  or  an  action  commenced  by  another 
) :  Lyttleton  v.  Cross,  sup, ;  Prince  v.  Nicholson,  1  Marsh. 
rker  v.  Dee,  3  Sw.  531,  n. ;  or  a  decree  for  an  account : 
585.  And  by  voluntarily  confessing  judgments  which 
3xor  does  not  lose  his  priority  for  costs  :  Sanderson  v. 

xors  are  payable  according  to  priority  of  date :  Morrice 
V.  Winter,  3  Sw.  573,  578,  n.,  Ca.  t,  Talb.  217,  223  ; 
Im.  &  G.  301. 
1,  is  not  retrospective :  Evans  v.  Williams,  2  Dr.  &  S. 

3d  for  solr's  charts  in  favour  of  a  non-professional 
je  of  agreement,  disallowed  :  Re  Carew,  30  Beav.  274. 
^r  who  has  satisfied  a  judgment  against  him  for  the 
led,  by  force  of  sect.  5  of  the  Mercantile  Law  Amend- 
k  as  a  judgment  creditor :  ReMcMyn,  Lightbowny,  J/., 

id  Statutes:  Wms.  Eiors.  1006;  8th  ed.  1010. 
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TL  Doibta  hf  spedldtT  or  sbcpte  ooQtra<?t,  and  unrcgisttered  jmlgn 

The  32  &  33  V.  c.  46,  after  reciting  that  *'  it  Is  expedient  to  aboUil 
difltiuctiou  aa  to  priority  of  pavment  D&twc^en  srpocialty  and  simple  roo 
dabte  of  daoMiaed  personx^"  enacts  that  in  the  admon  of  the  ei^tates  iif  m 
djinff  after  1  tfan.  1B70,  *'no  debt  or  liability  of  such  ptirsua  aha] 
ea^Ued  tt->  priority  by  reasoa  merely  that  the  earn©  ia  "  a  specialty  del* 
all  cfiHlitors  by  Ki>ecialty  and  mm  pie  eontraot  are  to  be  tiwted  as  of  c 
degree »  and  bo  paid  accordingly  omt  of  the  assets,  whether  l«gml  or  eqmta 
bat  the  Act  is  not  to  prejudice  any  lien,  cbarget  or  othior  fectuity  ol 
creditor. 

As  to  speotalty  and  sunplo  contract  debte,  see  Wma.  Exora.  1010  cf  «0|.j 
ed.  1014  ft  seq. 

Previously  to  thi»,  aim  pie  contract  d«bU  due  to  the  Crovnwere  pafali 
priority  to  others:  Wmn,  Eior».  1025*     It  has  not  ^     -  .»      »   i  — ^'* « 
the  Act  has  upon  them  :  whether  it  gives  them  pi 
debtfi  of  subjects,  or  placcj*  them  in  the  higher  rank  i>^  ^-^  w^.^^,  ,.    .„  iii 
the  Crown,  or  loaves  them  untouched. 

It  has  bwn  held  that  rent  in  arrear  has  now  no  priority  over  ample 
trm^t  debts:  Shirrefy.  Ifrnttintfi,  25  W,  R.  842, 

In  the  luliiion  of  the  Englij4h  assets  of  a  foreigner,  no  priority  is  gif 
English  over  foreign  creditors:  Hn  Kloehe^  KannrfufhfrrT.  Oemlhrrt^i  2^ 
1).  175»  explaining  Bi'tckwmtd  v,  R^g,,  8  App.  Cas,  82,  92, 

An  unrcgifitored  judgment  again^^  the  deceased  gives  no  prioritTt  alth« 
the  exor  had  notice  of  it :  B^  Turner,  T,  v.  Waiter,  12  W,  R,  337  ;  33^ 
Ch.  232;  10  Jur,  N.S.  147;  Kemp  v.  UmidifUfftum,  H  W.  B.  590; 
Ohehiiver,  NeHnckx,  21  Ch,  D,  189;  lie  JHiidge,  Davidson  v,  /,,  27  Cki 
478, 
VII.  Voluntary  covenants  and  bonds. 

A  voluntary  bond,  or  other  yoluntary  legal  obligation  under  seal  is  a  i 
and  therefore  prt^f erred  to  legacies:  MurkuftH  v.  .V„  34  Bear.  12, 
Adamea  r,  HuJUit,  6  Eq.  468 ;  May,  VoL  Conv.  167  ;  but  is  postponed  t 
debts  for  value :  Blount  v.  Doughty,  3  Atk.  483 ;  J^nti  v,  Powell,  1  Eq. 
M ;  Daw«0n  v,  Kmrkm,  3  Sm.  &  G.l 86.  So  is  a  volimtary  jud^ent :  i 
Imird  V,  BowtfJi,  Fii>o,  Ch,  17  ;  2  Vem.  202;  and  an  annuity  bydeedfrtrn 
pudiciticR :  Iltnt*dt  v.  PHw,  1  Jur,  N.S,  494 :  but  a  voluntary  promii 
noto  confers  no  euch  right  on  the  payee  :  Rt  Whitaker^  42  Ch.  Dir,  119 
which  case,  however,  paj  ment  out  of'  the  estate  of  a  lunatic  was  undei 
circomstanoeii  allowed  by  the  Coiut  in  lunacy  by  way  of  bounty « and  t 
discharge  of  a  d*?bt  of  lionour  on  the  part  of  the  lunatic* 

Volantary  bonds,  assigned  for  value,  stand  on  the  same  footing  as  h 
originally  given  for  value  :  Put/ne  v.  MorUmtT,  4  D.  ^  J.  447  ;  IlnU/n^  * 
Biiiik  V.  'OUdhill,  (1891)  1  Ch.  31. 

A  volimtary  bond  had  priority  over  interest  on  simple  contracts:  Gar 
V,  Z,  Dtnarben^  a  Ha.  213, 

In  Ihrreif  v,  Audinnd,  14  Sim.  531,  the  covenantee  under  a  covenant 
further  asflunince  in  a  voluotai-y  settlement  was  not  allowi?<i  to  prove  ap^ 
the  covenantor's  estate,  but  had  leave  to  bring  an  action  (the  trml  is  rtpo 
la  M.  &  W.  m-I) ;  but  see  Cox  v.  Barnard,  8  Ha.  310.  An  issue  went  f 
a  liond  lieiug  voluntary  or  for  value:  Hrpiccrih  v.  Heshp^  6  Ha.  o6I.  62:i 
A  voluntary  payment  by  u  father  of  a  debt  due  by  his  son  to  a  ban! 
which  the  father  was  partner,  did  not  constitute  a  debt  to  the  father's  e«$t 
Orft/tam  v,  Wkkham  (2),  31  Beav,  478;  and  see  S.  C„  1  B,  J,  &  S,  i! 
Mflland  v,  Orttij,  2  Y.  &  C.  C.  199, 

A  ditnalio  7iwrtia  cau^d  is  subject  to  the  donor^d  debts  ;  Tate  T.  LeM 
Kav,  658, 

A  Yoluntaty  release  of  a  debt  muat  in  general  have  been  perfected  at 
to  make  it  effectual  in  equity,  and  a  mere  promise  to  i*elea8e  it  is  not  encna 
Cros3  V,  Hprigg^  0  Ha.  552  :  Peare  v.  Hniiu,  11  Ha.  lol ;  LiiJ-mort  v.  C/i7 
16  W,  R.  265;  but  there  might  be  circumstiinces  to  prevent  the  debt  be 
enforced  in  equity,  thougli  still  subsisting  at  law  :  Taylor  v,  Afftnfirr*,  1 
48  ;  or  tlie  promiso  may  amount  to  such  a  ^presentation  as  would  be  enfoii 
able  in  equity :  Yeomum  v,  WiViamH,  1  Ecj,  184 ;  35  Beav.  130 ;  iind  an 
tention  to  forgive  the  debt,  with  a  techmcal  release  by  the  appointmeo 
the  cretiitor  exor,  is  enough:  Sirony  y.  Bird,  18  Eq.  315 ;  Be  Applebee^  lev* 
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..  422.    Fftyment  of  the  probate  and  legacy  duty  is  a 
1  for  the  release :  Taylor  v.  Manners^  1  Ch,  48. 
nrhat  is  a  loan  and  what  a  gift,  see  Knapp  y.  Burnahy, 
Wihon,  8  Oh.  888. 

3  &  24  V.  c.  127,  s.  28  (7.  v,  sup,  p.  925},  for  costs 
or  preserved,  has  priority  in  admon  against  such  pro- 
lebts  not  specially  charged  upon  it.  The  similar  lion 
7  the  Court  had  priority  over  specialty  debts :  Turtvin 

in  lunacy  of  a  deceased  lunatic's  estate,  moneys  pro- 
9  committee  of  the  lunatic,  both  before  and  after  the 
nance  of  the  lunatic,  his  wife  and  family,  are  paid  in 
Fink,  23  Ch.  Div.  577. 


LEGAL  AND  EQUITABLE  ASSETS. 

L  a  Court  of  law  would  have  treated  as  assets,  and 
«  have  come  to  the  exors*  hands  virtute  officiiy  is  legal 
n,  3  Drew.  547. 

4,  c.  104,  any  estate  or  interest  of  the  deceased  in 
I  by  will  is  made  assets  for  payment  of  his  debts  to  be 
»urt  of  equity :  see  He  lUidge,  Davidson  v.  /.,  27  Ch. 
r.  P.,  35  Ch.  D.  297;  Lewin,  944;  and  copyholds  are 
Lands  where  they  have  escheated  for  want  of  heirs: 
IV.  114 ;  Downes  v.  Mom's,  3  Ha.  394. 
re  there  is  no  heir  of  an  intestate  mortgagor,  go  to  the 
0  the  intestate's  debts :    Beale  v.  Symonds,  16  Beav. 

ption  in  freeholds :  Foster  v.  Handley^  1  Sim.  N.8.  200, 
rholds :  Be  Burrell,  B,  v.  Smith,  9  Eq.  443  ;  or  in  a  sum 
jal  estate :  Cook  v.  Oregson,  3  Drew.  547 ;  2  Jur.  N.S.  510 ; 
.  716 ;  or  in  leaseholds :  Sharpe  v.  E.  Scarborough ,  4  Ves, 
7ourtenay,  26  Beav.  140  (and  see  cases  cited  3  P.  Wms. 

1681,  1682 ;  8th  ed.  1689, 1690 ;  2  Jarm.  W.  620, 621) ; 
seised  in  fee  subject  to  a  mortgage  by  demise  :  Wride 
261,  n. ;  Flunket  v.  Benson,  2  Atk.  290 ;  Cole  v.  Warden, 
ssets. 

produce  of  a  West  India  estate  received  by  the  exor 
3  held  to  be  legal  assets :  Thomson  v.  Grant,  1  Euss. 

)  to  the  widow  of  a  trader  as  part  of  the  consideration 
Lsiness  was  held  applicable  for  paying  his  debts :  French 

0  ;  and  to  be  legal  assets  :  Shee  v.  French,  3  Drew.  716 ; 

man  married  before  1883  was  dealt  with  as  equitable 
L  among  all  creditors  pari  passu  :  Owens  v.  Dickenson, 
e  V.  Femberton,  1810,  A.  1365 ;  3  D.  F.  &  J.  406,  n. ; 
.  258 ;  Johnson  v.  Gallagher,  7  Jur.  N.S.  280 ;  and  see 
4,  et  sup,  p.  761. 
3n's  Property  Act,  1870  (33  &  34  V.  0.  93),  sup,  p.  770, 

1  as  to  me  admon  of  the  estates  of  deceased  married 
ompson  V.  Bennett,  6  Ch.  D.  739. 

ids  devised  to  pay  or  charged  with  debts,  though  the 
3  sell  are  exors,  are  equitable  assets :  Silk  v.  Prime,  1 
C.  138,  n. ;  2  L.  C.  Eq.  5th  ed.  Ill ;  and  the  decree, 
BlcUch  V.  Wilder,  1  Atk.  420,  n. ;  West,  322  ;  Browse  v. 
L ;  Newton  v.  Bennet,  Barker  v.  Boucher,  1  Bro.  C.  0. 
>.,  2  P.  Wms.  415. 

-ection  to  pay  debts  charges  the  land,  although  there 
8  **  in  the  first  place,*'  &c. — importing  a  general  and 
;  the  payment  of  debts,  &c.  should  precede  the  subso- 
Hlliami  v.  Chitty,  Shallcross  v.  Finden,  3  Ves.  645,  739 ; 
ion  to  pay  is  at  the  end  of  the  will :  Harding  v.  Grady, 
rigley  v.  Sykes,  21  Beav.  337,  345 ;  and  see  the  cases 
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reyiewed,  2  Jarm.  W.  6S4  d  seq, ;  Corser  t.  CariwrigM,  L.  B,  7  H. 
Ch.  971 ;  21  W.  R.  938. 

But  power  to  adjust  and  pay  all  claims  on  the  estate,  and  genei 
as  tlie  exors  in  their  discretion  think  fit,  is  not  equivalent  to  a  d 
pay  debts,  so  as  to  confer  a  power  to  sell  real  estate :  Be  Head^s  T 
Macdonald,  45  Ch.  Div.  310. 

And  a  direction  that  the  exors  shall  pay  the  debts  and  legi 
charge :  Poweil  v.  Jiobitis,  7  Ves.  209 ;  Willan  v.  Lancaster,  3  1 
unless  there  are  special  words  in  the  devise,  such  as  *^  subject  as  a 
Bowling  v.  Hudson,  17  Beav.  248 ;  and  see  Wisden  v.  IF.,  2  Sm.  & 

Except  as  to  realty  devised  to  them :  Be  Tanqneray-  WiUaume  to  j 
Ch.  Div.  465 ;  Be  Bailey,  B.  v.  B„  12  Ch.  D.  268 ;  Henveil  v.  White 
y.  Hattersley,  3  Russ.  343,  345,  and  cases  there  cited ;  althouofh  th 
contained  in  a  general  residuary  devise  and  bequest  of  residue : 
Howell,  3  K.  &  J.  198 ;  or  is  on  trust  for  others :  Hartland  v.  J 
Beav.  204 ;  Be  Tanqueray-  WiUaume  to  Landau,  20  Ch.  Div.  465 ;  B 
Lawson,  J)e  B.  L,  v.  De  B.  Z.,  41  Ch.  D.  568 ;  and  the  whole  real  est 
will  be  charged  unless  a  contrary  intention  appears  upon  the  ^ 
fif.  C. ;  Be  Bailey,  B.y,B.,U  Ch.  I).  268.  But  this  exception  do« 
where  the  devise  is  to  one  of  several  exors  who  are  directed  to  mai 
ment :  Warren  v.  Davies,  2  My.  &  K.  49  ;  Wasse  v.  Heslington,  3  My 
Dowling  v.  Hudson,  17  Beav.  248 ;  nor  where  the  several  exors  tal 
benefits :  Harris  v.  Watkins,  Kay,  438 ;  nor  where  the  devise  is  t 
trustees  for  them  :  Synwns  v.  James,  2  Y.  &  C.  C.  301 ;  nor  wher 
only  takes  a  life  estate  or  other  limited  interest :  Cook  v.  Damsmi, 
J.  127. 

So  a  direction  to  exors  to  pay  legacies  out  of  **  my  estate,"  bein 
to  the  personalty  coming  to  them  as  exors,  does  not  operate  to 
realty :  Be  Cameron,  Nixon  v.  C,  26  Ch.  Div.  19. 

An  implied  charge  by  a  general  direction  for  payment  is  cut  doi 
trolled  by  the  subsequent  provision  of  an  express  fund  for  paymei 
v.  Sykes,  21  Beav.  337  ;  or  by  the  devise  of  a  particular  estatesubj 
ment :  Corser  v.  Cartwrighi,  L.  R.  7  H.  L.  731 ;  8  Ch,  971 ;  21  ^ 
but  an  express  charge  is  not  so  limited:  Ellison  v.  Airey,  2  Yes. 
T.  Bassett,  3  Yes.  155  ;  Wrigley  v.  Sykes,  sup, ;  and  see  Wisden  v. 
&  G.  396. 

A  direction  for  payment  out  of  rents  and  profits  is  in  general  i 
the  corpus :  Fitzherbert  v.  Weld,  24  W.  R.  43 ;  Metcalfe  v.  Hutchinsc 
591 ;  Cooke  v.  Cholmondeley,  3  Drew.  1. 

A  charge  of  debts  on  realty  includes  damages  accrued  since  t] 
Wills&n  V.  Leonard,  3  Beav.  373 ;  Morse  v.  Tucker,  5  Ha.  79 ;  an( 
debts:  Poole  v.  P.,  7  Ch.  17.  A  charge  of  testamentary  expense 
the  costs  of  an  admon  action:  sup,  p.  1148.  As  to  what  othei 
included,  see  2  Jarm.  W.  584,  n. 

As  to  the  power  of  exors  to  sell  and  mortgage,  see  inf.  pp.  1296 


executoe's  eight  to  give  peeteeence  in  payment  op  D] 

At  any  time  before  a  judgment  for  admon  has  been  made  i 
admor  may  prefer  any  creditor  over  those  of  equal  degree  by  payii 
in  money :  Williams  v.  Fotcler,  Str.  407 — 410 ;  Lyttleton  v.  Cross, 
322 ;  Be  Badcliffe,  European  Ass,  Soc,  v.  B,,  7  Ch.  D.  733;  Be  He 
H„  35  W.  R.  710;  56  L.  T.  N.S.  507;  Be  Wells,  Molony  v.  Brooke, 
569. 

Or  in  goods :  Hepworth  v.  Heslop,  6  Ha.  561 ;   or  by  himself 
amount  out  of  the  assets  and  making  himself  personally  liable  fo: 

s.a 

Or  by  mortgaging  or  pledging  any  part  of  the  assets :  Earl  Vane 
6  Oh.  663. 

Or  by  confessing  judgment  even  after  suit  or  action  commence 
creditors :  Larkins  v.  Paxton,  2  Beav.  219,  and  other  cases  sup,  p. 

Although  there  was  no  pressure  by  the  creditor :  Hepworth  v.  He^ 
561 ;  and  whether  the  assets  are  actually  in  his  hands  or  not :  Ea 
Bigden,  5  Ch.  663 ;  see  665,  n. 
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ice  32  &  33  Y.  c.  46,  a  siinple  contract  creditor  may  be  preferred 
Ity  creditor :  Re  Orsmond,  Drury  v.  0.,  58  L.  T.  N.S.  24. 
ttt!  rulet*  of  equity  now  prevail,  the  power  may  be  exorcised  a^ 
;Tcditor  who  has  brought  an  action  for  his  debt :  Vibari  r.  Coles,  24 
.364. 
confessing  judgment  an  exor  may  not,  it  is  apprehended,  exhtiust 

for  fnie  creditor:  May,  Vol.  Con  v.  109;   and  see  Iait!  Vane  v. 
Ch.  663. 

1  admon  decree  the  exor  cannot  do  any  act  to  affect  the  priorities 
'5 :  if  he  pays  any  creditor,  he  will  not  be  allowed  such  p:i\  inent  oa 
sd,  but  CUB  only  stand  in  the  place  of  such  creditor  a^^^uiiiKt  the 
Ifff  \\  I.,  24  Beav.  525;  Jones  v.  Jukes^  2  Yes.  jun.  518 ;  Miiehehfm 
rsim.  64  I  Jackson  v.  Woolley,  12  Sim.  12,  16. 
order  under  0.  XV.  merely  for  an  account  and  resen  iji;^'  furtber 
jen,  but  not  directing  application  of  assets  in  a  duo  ormrso  of 
>es  not  affect  the  power  of  preference:  Re  Barrett^  Whttiktr  v.  i/., 
70. 

a.  creditor  has  been  paid  part  of  his  debt  in  preference  by  the  *jxor, 
will  nt>t  pay  him  any  more,  either  out  of  legal  or  equit^iblo  as^^i'ts, 
other  creclitors  have  received  the  same  proportion  of  tiuir  dobts: 

r,  I'if}^r,  H  Sim.  64;  Lowthian  v.  HaseU,  4  Bro.  C.  C.  167.     Ami 
JlXXI. 
ke  eior's  right  to  prefer  his  own  debt  by  retaining  the  amount,  see 


INTEREST  ON  DEBTS. 

'ection  for  computing  interest,  formerly  inserted,  used  in  be  ex- 
nfiiied  to  the  deots  carrying  interest:  Hamilton  v.  Houijubm,  2  Bh. 
LZf  v.  Hunter,  2  Yes.  jun.  165. 
'  0,  LV,   f>2,  where  an  account  is  directed  of  the  debta  of  the 

unless  otherwise  ordered,  interest  is  to  be  comput(?d  i>n  i\\om 
interest  at  the  rate  they  carry,  and  on  all  others  at  4  p.  c.  ft-om  the 
e  j  ud^ment  or  order. 

63,  debts  proved  against  the  estate,  not  carrying  interest,  are 
Qtererst  at  4  p.  c.  from  the  date  of  the  judgment  or  order,  after 
\  cofitfi,  debts,  and  interest  of  such  debts  as  by  law  carrj--  iutercst. 
this  rale  a  creditor  is  not  entitled  to  interest  from  the  date  of  the 
i  on  a  debt  which  accrues  subsequently,  but  from  the  time  of  its 
ved :  Lairmon  V.  Z.,  18  Beav.  7 ;  17  Jur.  1044. 

le  rules  do  Dot  apply  to  decrees  made  before  1841,  though  the 
vho  was  Pit,  technically  came  in  since:  Wheeler y,  Gilf,  19  E<|. 
ggm  v.  Ctjchrafie,  13  W.  fi.  520. 

ing  a  creditor  who  proves  on  a  bill  of  exchange,  income  tax  is 
from  interest :  Dinning  v.  Henderson,  3  D.  &  S.  702. 
tor  on  an  insolvent  estate,  whose  debt  bears  interest,  is  not  eotitled 
jt  up  to  the  day  of  payment,  but  only  to  the  date  of  the  jndguiont 
a,  which,  by  virtue  of  Jud.  Act,  1875,  s.  10,  is  equivalent  U>  an 
ion  in  banl£niptcy  in  cases  where  the  testator  or  intestate'  has  died 

Nov.  1875:  Re  Troths  Estate,  Pomeroy  v.  Summerhat/,  ^I.  TI.  at 
14  Nov.  1878,  B.  3332;  Re  Summers,  Boswell  v.  Ourney,  \:\  C'b.  D, 
re,  however,  the  Court  declined  to  vary  an  order  on  further  roii- 
1  made  on  a  different  footing) ;  and  see  Re  Talhott,  Kintj  w  ^Vnr ',-,  ;i9 
57,  as  explained  in  Re  Loridmi,  drc.  Hotels  Co.,  Quarter mftiitr's  (*ii»e, 
Ch.  639;  as  to  the  application  of  the  rule  where  the  Pit  i^s  entitled 
ge,  and  the  mortgaged  property  is  sold  free  from  the  charge,  and 
^th  paid  into  Court. 

f  Baiikruptcy  Act,  1890,  s.  23,  **  where  any  debt  has  h'vn  jinn-cd 
Ii'btor's  estate,"  under  the  Bankruptcy  Act,  1883,  **and  -nth  debt 

interest,  or  any  pecuniary  consideration  in  lieu  of  intict  ^^t,  surh 
iv  consideration  shall,  for  the  purposes  of  dividend,  be  cukuluted  at 
3t  exceeding  6  p.  c.  per  ann.,  without  prejudice  to  the  right  of  a 
to  receive  out  oi  the  estate  any  higher  rate  of  interest  to  which  ho 
utitled  after  all  the  debts  proved  in  the  estate  have  been  p^iid  ia 
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Interest  on  a  judgment  debt  was  allowed  out  of  the  sniplnfl 
of  an  insolvent  debtor  in  lieu  of  directing  such  surplus  to  I) 
exors  under  1  &  2  V.  c.  110,  s.  92 :  ^  ClageU,  Exp.  Lewis,  W. 
86  W.  E.  653. 

The  direction  to  compute  interest  may  be  given  on  farther  o 
see  Flinioffy.  Haynes^  4  Ha.  309.  To  entitle  to  interest  und^ 
debt  must  have  been  established  in  ^e  particular  suit :  DavU  v 
15  Sim.  394 ;  and  see  Oruggen  v.  Cochrane,  13  W.  B.  520. 

Thoagh  an  obligee  has  received  the  whole  principal  due  on  th 
the  bankruptcy  of  one  obli^r,  he  may  treat  that  as  an  ordinar} 
account,  so  as  to  recover  mterest  against  a  co-obligor's  esta: 
MarHt,  C.  &  Ph.  351,  354. 

In  Furcell  v.  BUnnerhasset,  3  J.  &  Lat.  24,  interest  on  the  I 
given  only  from  the  time  of  filing  the  bill,  because  of  the  ladies 

In  LancoMter  v.  Evor$,  10  Beav.  154,  166,  266,  one  estate  in  ( 
entitled  to  interest  on  a  sum  paid  on  account  of  and  recouped 
estate  after  great  length  of  time. 

A  direction  to  pay  a  brother's  debt  amounted  to  a  l^^acy,  \mX 
intei'est  until  after  a  year  from  testator's  death :  Askew  v.  Thon 
J.  620. 

The  claim  by  the  writ  for  interest  is  not  a  good  demand  withL 
c.  42,  s.  28  (r.  sup,  p.  1182) :  Rhymney  By,  Co.  v.  Bhymney  Iron 
D.  147. 

A  solr  is  entitled  to  interest  at  4  p.  c.  on  his  taxed  costs  at  an; 
they  are  paid:  Blair  v.  Cordner,  19  Q.  B.  D.  516. 

In  givmg  interest  on  legal  debts  equity  followed  the  law, 
similar  principles  as  to  other  debts.  For  tne  general  roles  as  t< 
interest,  v.  sup,  p.  1180. 

As  to  interest  on  legacies,  v.  in/,  p.  1264. 

As  to  subsequent  interest  on  debtis,  v,  in/,  p.  1232. 
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SALE  OF  BEALTY. 

The  old  rule  was  to  administer  the  personalty,  and  in  case  oi 
to  raise  the  residue  from  the  realty,  and  then,  if  it  was  foreg 
sonalty  would  be  deficient,  a  sale  of  the  realty  was  proceeded 
while :  Holme  v.  Stanley y  8  Ves.  2 ;  Lloyd  v.  Johnes,  9  Ves.  ( 
Price,  12  Ves.  105;  WaUonY.  ^trcA,  2  Ves.  jun.  53;  Wakemany, 
3  Ves.  505,  506. 

Afterwards  it  became  usual  only  to  direct  an  inquiry  as  to  t) 
and  the  incumbrances :  Bouse  v.  Jones,  1  Ph.  465,  466 ;  and  a  sa 
estate  was  not  directed  till  further  directions,  the  deficiency  of 
then  appearing ;  especially  where  an  infant  was  interested  in  the 
v.  Jackson  y  10  Sim.  167  ;  but  see  contra.  Lynch  v.  Jouce,  3  D.  &  ^ 
Now,  however,  it  is  of  course  to  direct  a  sale  in  the  first  insfc 
the  personal  estate  shall  not  be  sufficient ;  and  a  direction  for  i 
added  in  Chambers  :  see  Forms  2,  3,  sup,  pp.  1184,  1185. 

By  O.  LI.  1  (replacing  15  &  16  V.  c.  86,  s.  55,  v,  sup,,  Vol.  I.  ] 
in  any  cause  or  matter  relating  to  real  estate,  the  Court  may  di 
the  realty,  if  necessary  or  expedient,  at  any  time  in  the  suit,  w 
effect  as  on  the  hearing. 

A  sale  will  not  be  directed  against  the  will  of  the  beneficiar 
they  satisfy  the  debts,  costs,  &c. :  Cooper  v.  C,  L.  B.  7  H. 
against  the  will  of  a  devisee  of  part,  who  submits  to  pay  his  share 
15  Eq.  151 ;  and  in  deciding  whether  the  debts  are  to  be  raise 
mortgage,  the  wishes  of  those  immediately  entitled  will  be  conf 
those  who  are  remotely  interested:  Metcalfe  v.  Hutchinson,  1 
And  see  Sumnn  v.  Wthh,  Martin  v.  Hadlow,  1  W.  B.  90,  101. 

And  the  Court  has  power  to  order  a  sale  of  real  estate  onl^ 
necessary  or  expedient,  for  the  purposes  of  the  action  before  it,  t' 
perty  should  be  sold  :  Be  Bobinson,  Fickard  v.  Wheaier,  31  Ch.  I 
And  an  action  to  administer  personal  estate,  and  rents  and  p 
estate,  is  not  a  cause  or  matter  relating  to  real  estate  within  t 
Staines,  S.  v.  .8^.,  33  Ch.  1),  172. 
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there  is  a  trust  for  sale  to  pay  debts  in  aid  of  tho  personalty,  an 
sale,  after  a  certificate  that  all  the  debts  are  paid  out  of  personalty, 
:  Carlyon  v.   Trn«cx>it,  23  W.  R.  302. 

,  the  title  is  to  be  laid  before  counsel  with  reference  to  the  con- 
id  matters  of  sale,  and  a  time  for  delivering  the  abstract  to  be  fixed. 
'  r.  3,  the  sale  is  to  be,  with  the  approbation  of  the  Judj^e,  to  the 
baser,  to  be  allowed  by  such  Judge,  and  all  proper  parties  are  to 
$  shall  direct. 

)  the  conduct  of  a  sale  from  Pit,  a  case  should  be  made,  and  parties 
tie  deeds,  whether  conducting  the  sale  or  not,  must  facilitate  it : 
(Mee,  27  Beay.  33. 

state  may  be  sold  under  the  3  &  4  W.  4,  c.  104,  to  pay  debts,  though 
3  brought,  not  by  a  creditor,  but  by  the  heir  and  next  of  kin :  Price 
5im.  484 ;  or  person  interested  under  the  will :  Rodney  v.  ^.,  16  Sim. 
\uing  V.  Henderson^  2  Coll.  330  (and  see  Kinderhy  v.  Jervi\  22  Beav. 
lot  where  the  legal  pers.  represve  is  sole  Pit :  Tubby  v.  T.,  Cathy  v. 
sup.  p.  1200. 

lie  sale  of  land  subject  to  an  annuity  at  the  suit  of  the  annuitant, 
XXV.  inf. 

Trustee  Act,  1850  (13  &  14  V.  c.  60),  s.  29,  and  Trustee  Extension 
(15  &  16  V.  c.  55),  8.  1,  where  a  sale  is  decreed  for  any  purpose, 
may  declare  the  legal  owners  trustees  within  the  Act,  and  discharge 
igent  right  of  any  unborn  person. 

;.  30,  in  any  decree  for  conveyance  or  assignment  of  lands,  the  Court 
ire  any  parties  interested  to  be  trustees,  and  that  unborn  persons, 
Id  on  coming  into  existence  become  interested,  would  be  trustees 
e  Act. 

hese  sections,  see  pp.  1068,  1069,  sup, 

art  of  Appeal  will  not  interfere  with  the  discretion  of  the  Judge 
the  sale  as  to  the  mode  of  carrying  it  into  effect :  McDonald  y.  Foster, 
602,687. 

the  costs  of  suit  exceeded  the  funds  in  the  cause,  the  Court  directed 
of  the  purchasers,  occasioned  by  the  trustee's  refusal  to  execute  the 
ce,  to  be  taxed  and  paid,  and  then  Pit's  and  Deft's  rateably :  Billing 
I  D.  &  S.  716. 

ditor's  suit,  an  incumbrancer,  made  a  party,  who  from  the  frame  of 
Duld  not  have  relief  in  it,  was  still  not  entitled  to  his  costs  against 
t  v.  De  MoleynSy  3  J.  &  Lat.  698. 

[juitable  conversion  of  the  surplus,  where  more  is  sold  than  neces- 
%f.  p.  1306. 

)  are  distinct  and  separate  incumbrances  on  different  parts  of  the 
will  be  more  convenient  that  such  parts  should  be  sold  separately, 
roceeds  paid  in  to  separate  accounts,  as,  if  the  estate  is  sold  entire, 
jds  will  have  to  be  apportioned  according  to  the  respective  values  of 
8 ;  for  a  direction  for  that  purpose,  v.  in/.  Sect.  II. 
)  are  estates  devised  in  trust  to  pay,  or  charged  with  debts,  descended 
r  estates  specifically  devised,  should  be  sold  in  their  proper  order : 
Jt.  XXXI. ;  and  the  proceeds  should  be  paid  in  to  distinct  accounts ; 
)  there  are  estates  applicable,  in  successive  order,  the  decree  generally 
lich  are  to  be  sold  in  the  first  instance. 
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MOKTGAGEE  COXSENTINO  TO  SALE. 

ual  direction  in  the  case  of  mortgagees,  who  consent  to  tho  salo, 
purchase- money  to  be  paid  into  Court:  Form  2,  p.  1184 ;  but  the 
•  may  be  direct^  to  pay  to  the  mortgagee  the  amount  appearing  to 
him  on  taking  the  account  and  the  balance  into  Court :  Whitworth 
p.  p.  1185;  and  this  may  be  done  by  order  in  Chambers;  or  when 
y  is  paid  in,  an  order  to  pay  thereout  the  amount  due  on  the  mort- 
'  be  made  at  once  on  summons  or  petition. 

ate  cannot  be  sold  free  from  the  mortg;a^e  without  the  mortgagee's 
ud,  if  a  party,  he  must  elect  at  once  if  it  shall  be  so  sold :  Lamjton 
Jur.  N.S.  1078 ;  Widcenden  y.  Bayson,  6  D.  M.  &  G.  210.  If  he 
he  must  produce  and  leave  the  title  deeds  necessary  for  the  sale : 
.  Harding,  1  Beay.  343. 
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The  mortgagee  is  only  entitled  to  six  months*  interest  from  tl 
consent  to  be  paid  off  out  of  the  purchase-money :  Day  y.  />.,  3 
Pish.  Mort.  907. 

A  party  having  a  lien  on  an  estate,  and  proving  his  debt,  and 
being  sold,  subject  to  the  lien,  refusing  to  accept  from  the  j 
amount  fixed  by  the  Master,  was  not  to  share  as  a  creditor  in  ti 
money:  Hempstead  v,  H.,  4  Beay.^2S, 

The  mortgagee  consenting  to  a  sale  is  entitled  to  his  principal, 
costs  out  of  the  proceeds  in  priority  to  all  other  costs :  Hepusri 
3  Ha.  484 ;  Crosse  v.  Gen.  and  Reversionary,  Jtc.  Co.,  3  D.  M.  & 
Ross  V.  R.y  29  L.  R.  Ir.  318 ;  but  in  Berry  v.  Hebhlethwaite,  4  K 
allowed  only  the  actual  costs  of  sale,  as  against  the  proceeds ; 
Mort.  917,  n. 

Where  the  amoimt  realised  by  the  sale  was  insufficient  to  sati 
gage,  and  was  the  only  assets,  the  whole  was  paid  to  the  mor 
paying  the  costs  of  the  sale :  Dighton  v.  Withers,  31  Beav.  423 
Harrison,  W.  N.  (77)  192 ;  but  sembie  only  the  mortgagee's  ca 
Jcinlay,  Ward  v.  M.,  2  D.  J.  &  8.  358. 

As  to  costs  where  the  mortgagee  is  plaintiff,  v.  inf.  Sect.  II.  p] 

In  a  creditor's  suit,  where  the  parties  beneficially  entitled  to  tfa 
subject  to  the  debts,  were  also  entitled  to  the  second  charge,  a 
was  insufficient  to  pay  the  first  and  second  charges,  upon  the 
parties  to  pay  off  the  first  charge  and  take  the  estate  in  8atisfa< 
demands,  an  inquiry  went  whether  it  was  proper  to  carry  su 
effect,  instead  of  sellmg  :  Lynch  v.  Kelly,  3  J.  &  Lat.  628 ;  and 
Matde,  sup.  p.  1185. 

BALE  FREE  FROM  INCUMBRAKCE8 — CJONVEYANCTNQ  ACT,  181 

For  the  provisions  of  sect.  5  of  the  Conveyancing  Act,  1881, 
the  Court  to  order  a  eale  of  incumbered  real  estate,  v.  sup.  Vol. 

An  order  for  the  sale  of  land  free  from  incumbrances,  the  L 
not  being  a  party  to  the  action,  should  follow  the  wording  of 
after  directing  payment  of  the  purchase-money  into  Court,  and 
a  sufficient  amount  to  meet  tne  claims  of  ihe  incumbrancer 
declare  that  thereupon  any  person  interested  should  be  at  lib 
at  Chambers  for  a  declaration  that  the  land  is  freed  from  the  ii 
Dickin  v.  D.,  30  W.  R.  887. 

In  an  admon  action,  the  Court  will  not,  upon  further  conside 
the  sale  of  real  estate  under  sect.  5,  free  from  an  annuity,  but 
sale  to  be  carried  out  in  manner  directed  at  Chambers :  Patchir< 
W.  R.  244. 

RENTS — ACCOXJNT  OF,  WHEN  DIRECTED. 

It  is  not  usual  in  a  creditors*  suit  to  direct  an  accoimt  of 
original  decree:  Schomherg  v.  Humfrey,  1  D.  &  War.  411. 

At  law  a  bond  creditor  was  only  entitled  to  judgment  against 
the  lands  descended  of  which  he  was  seised  at  the  time  of  suing 
writ  or  filing  the  bill :  Jeffreson  v.  Morion,  2  Saund.  7  a,  n. ;  but 
was  always  entitled  to  an  account  of  the  mesne  profits  from  the 
obligor:  Curtis y.  C,  2  Bro.  C.  C.  633. 

A  widow,  in  accounting  for  rents  and  profits  received  by  her  s 
her  son,  is  entitled,  as  a  just  allowance,  to  her  arrears  of  dowei 
payments,  without  being  put  to  sue  for  dower:  Graham  v.  G.,  1 

Mesne  rents  and  profits  are  never  appUed,  unless  necessary  h 
deficiency  of  other  assets ;  and  an  account  of  them  will  not  be  di 
on  further  consideration,  the  necessity  for  such  account  appears  1 
ficiency  of  the  corpus :  Stronge  v.  Hawkes,  4  D.  &  G.  655 ;  Schomt 
frey,  1  D.  &  War.  411 ;  Stratford  v.  Ritson;  Eardley  v.  Owen, 
577 ;  Davies  v.  Topp,  Form  2,  Sect.  XXX. 

So  also  in  the  case  of  equitable  assets :  Silk  v.  Prime,  2  Coll. 
1  Dick.  385 ;  but  see  Plunket  v.  Pensoti,  2  Atk.  290,  294;  Lowth 
4  Bro.  C.  C.  167. 

As  to  the  rights  of  life-tenant  and  remainderman  inter  s 
XXXIll.,  ** Life-tenant  of  Residub." 
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Section  II. — Creditor's  Action  by  Mortgagee. 

Ffl/  Mortgagee — Sale  of  Mortgaged  Estate — Deficiency  to  he 
answered  by  general  Assets^  tcith  Accounts, 

onrr  of  wliat  due  to  Pit  under  and  by  virtue  of  his  mortgage, 
costs : — ''  2.  And  Let  the  hereditaments  comprised  in  the 
rtgage  security  be  sold  with  the  approbation  of  the  Judge ; 

the  money  to  arise  by  such  sale  be  applied  in  payment  of 
11  be  certified  to  be  due  to  the  Pit ;  And  in  the  meantime  be 
I  Court,  &c. ;  And  Declare,  that  in  case  the  money  to  arise  by 
!  shall  be  insufficient  to  pay  the  amount  due  to  the  Pit,  he  is 
o  receive  satisfaction  for  the  deficiency  out  of  the  assets  of  D., 
tor,  &c.,  in  a  due  course  of  admon  ;  And  Let  in  that  case  the 
^,  &c.;  3.  An  account  of  what  is  due  to  all  other  the  creditors 
stator ; "  4.  Account  of  funeral  expenses ;  5.  Account  of  per- 
ate;  6.  Inquiiy,  what  personal  estate  outstanding  [Form  1, 
;  "  And  Let  the  testator's  personal  estate  be  applied  in  pay- 
his  debts  and  funeral  expenses  in  a  due  course  of  admon; 
ase  the  testator's  personal  estate  shall  not  be  sufficient  for  the 

of  his  debts  and  funeral  expenses,  Let  the  following  further 
i  be  made,  that  is  to  say;  7.  An  inquiry  what  real  estate 
tor  was  seised  of  or  entitled  to  at  the  time  of  his  death,  other 
)  hereditaments  comprised  in  Pit's  mortgage";  8.  Inquiry, 
mmbrances  afPect  the  testator's  real  estate;  9.  Inquiry  as  to 
orities. — Adjourn,  &c.--See  Austin  v.  Phillips,  V.-C.  K.,  11 
>4,  A.  957  ;  Champion  v.  Frescott,  V.-C.  S.,  26  Mar.  1860,  A. 

Talhott,  King  v.  Chick,  North,  J.,  18  Aug.  1888,  B.  2007;  39 
67. 


le  Like — Administration  of  Assets  generally — Inquiry  as  to 
Payments, 

0OT7NT  of  what  due  to  Pit  under  his  mortgages,  ''  and  to  all 
e  creditors  of  F.,  the  testator ;  2.  An  inquiry  whether  the  Deft 
aid  any  and  what  sums  in  respect  of  any  mortgage  or  other 
the  testator  out  of  his  own  money,  and  to  whom,  and  to  what 
and  under  what  circumstances";  5.  Accounts  of  personal 
Personalty  to  be  applied  in  a  course  of  admon,  and,  if  in* 
t,  '<  6.  An  inquiry  what  real  estate  the  testator  was  seised  of 
led  to  at  the  time  of  his  death,  distinguishing  such  parts 
as  are  comprised  in  the  Pit's  mortgages ;  7.  An  inquiry  what 
ranees,  if  any,  other  than  the  Pit's  mortgages,  afPect  the 
B  real  estate,  or  any  and  what  parts  thereof." — Adjourn,  &c. 
rrf  V.  Fawkes,  V.-O.  S.,  12  Nov- 1867,  B.  360. 
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3.  Equitable  Mortgagee — Administration  of  Assets  gen< 

Declabe  Pit  "  as  public  registered  officer  of  the  banking 
pleadings  mentioned,"  entitled  to  an  equitable  mortgage  bj 
title  deeds ;  Account  of  what  due  to  Pit,  as  such  officer  € 
banking  co.,  and  to  all  other  creditors  of  testator ;  Usual  di 
creditor's  judgment  as  to  personal  estate ;  Inquiry  as  to  reaj 
brances,  other  than  the  charge  hereby  directed,  their  pric 
amount  due  thereon ;  Declaration  that  realty  was  liable  to  : 
personalty. — Adjourn,  &c. — BilUon  v.  Owen,  30  April,  1851 

4.   T/te  Like — 8ak  of  Mortgaged  Estate,  Administration 
sonalty  and  Sale  of  Realty  not  comprised  in  the  Mort 

''  Declare  that  under  and  by  virtue  of  the  deposit  of  the 
of  the  estates,  and  the  memorandum  dated  &c.,  in  the  sj 
olaim  mentioned,  the  Pits  are  entitled  to  a  charge  on 
therein  referred  to  for  the  amount  which,  in  taking  the  aco 
inafter  directed,  shall  appear  to  be  due  to  them  in  respect  i 
of  £ —  and  interest  in  the  said  memorandum  mentioned,  a 
costs  of  this  action ;" — Account  of  what  is  due  to  the  Pits  ii 
the  said  sum  and  interest,  and  for  their  costs,  to  be  taxed, 
estate  comprised  in  Pits'  securities  to  be  sold,  and  the  monc 
Court  to  an  account  to  be  intituled,  '*  Proceeds  of  the  Estate 
in  the  Pits'  Securities." — If  proceeds  insufficient  to  pay 
appear  to  be  due  to  Pits,  accounts  of  personal  estate  &c.,  and 
to  be  applied. — If  not  sufficient,  inquiry  what  real  estate  oth 
estate  comprised  in  the  Pits'  securities. — Inquiry,  what  inci 
Account  of  what  is  due  to  such  incumbrancers  as  shall  coi 
sale  ;  Inquiry  as  to  their  priorities. — *'  And  Let  a  sufficient 
testator's  other  real  estate,  to  make  good  the  deficiency  of  t] 
personal  estate,  or  if  necessary  the  whole  of  such  real  estc 
with  the  approbation  of  the  Judge." — Proceeds  to  be  paic 
&c.,  to  an  account  to  be  intituled,  '*  Proceeds  of  the  Sale 
tator's  Real  Estate  not  comprised  in  the  Pit's  Securities," 
—Adjourn  &c.— See  Day  v.  Biggin,  V.-C.  S.,  7  May,  1858, 

For  the  distinction  between  the  remedy  of  a  creditor  mortg 
the  security  and  the  right  to  payment  out  of  the  general  estate, 
V.  Riley,  9  Ha.  xl. ;  Fish.  Mort.  950. 

For  decree  in  suit  by  mortgagee  creditor,  directing  an  accoun 
paid  within  six  months  after  the  certificate  the  mortgaged  estab 
and  proceeds  applied,  and  if  insufficient,  declaring  Pit  entitled  t( 
out  of  the  general  assets,  and  accoimts  of  personalty  and  in( 
realty,  see  Bell  v.  Carter,  M.  E.  19  Mar.  1853,  A.  871. 

For  one  decree  in  admon  and  creditor's  suits,  brought  man; 
testator's  decease,  where  plaintiff  in  first  suit  was  legal  and  eqiJ 
gagee,  creditor  by  specialty  and  simple  contract,  and  legatee  an 
and  where  mortgagees,  dauning  under  donee  of  absolute  powei 
ment  imder  testator's  will,  were  Defts  in  both,  see  Strtmge  v.  H^ 
X.  B.,  17  Jan.  1849,  B.  468 ;  further  directions,  V.-C.  P.,  4  A 
1132 ;  the  latter  order  was  partly  varied- on  appeal,  4>D.  M.  &  G. 
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foredosore  suit,  the  mortgagee  being  trugtee  of  a  de- 
meral  estate,  and  in  admon  suit  by  ca.  q.  tr,  of  that 
daU,  1  Ha.  340. 

it  by  a  mortgagee,  who  had  come  in  under  a  former 
icurred  in  a  sale,  the  proceeds  haying  by  mistake  been 
ler  creditors,  without  providing  for  the  mortgage  debt, 
to  be  repaid  by  the  simple  contract  creditors ;  if  not  so 
liters  rateably,  and  any  deficiency  by  the  solr  of  the 
it,  with  costs  against  the  solr,  see  Todd  y.  Studholme, 


Squitable  Mortgage — Deficient  Estate — Order 
of  paying  Costs. 

L15  casli  in  Oourt  &c.,  being  the  purchase-money 
)  of  the  estate  mortgaged  to  the  Pit,  be  paid  to  the 
lyment  of  the  sum  of  £127,  certified  to  be  due  to 
I  and  interest  on  his  mortgage. — Directions  to  pay 
5. — "  Declare,  that  the  said  Defts,  the  exors,  are 
bheir  costs  of  this  action,  in  priority  to  all  other 
stop's  real  and  personal  estate,  other  than  that 
^g&go  ^  ^^  ^It ;  Declare  the  Pit's  costs  of  this 
irge  thereon." — ^Tax  Defts',  the  exors',  and  Pit's 
between  solr  and  client. — Out  of  exors'  balance, 
)f  the  exors  to  be  paid. — Out  of  residue  Pit's  costs 
>  as  it  will  extend. — ^If  any  residue,  tax  and  pay 
ler  Defts. — **  Declare,  that  in  case  there  be  any 
the  real  and  personal  estate  of  the  testator,  the 
d,  after  satisfying  the  costs,  in  payment  of  what 
bhe  Pit,  and  all  other  the  creditors  of  the  testator, 
OTorities." — Accounts  to  be  continued. — Adjourn 
t  Schedule,  Forms  44  and  32 ;  and  Lodgment 
-See  Tipping  v.  Power,  V.-C.  W.,  10  March,  1842, 
408,  412;  et  v.  inf.  pp.  1213,  1214. 

NOTES. 

ides  enforcing  his  security,  seeks  to  charge  the  general 
be  for  self  and  all  other  creditors  of  the  deceasea  mort- 
<,  2  Y.  &  C.  C.  406 ;  Bluir  v.  Ormond,  1  Dr.  &  S.  428, 
\g  V.  Smithy  2  Ha.  239. 

%  3  My.  &  C.  463,  a  loll  lay  by  Fit,  claiming  annuities 
L  the  realty,  with  interest,  and  as  specialty  creditor,  for 
the  grantor's  estate ;  and  as  to  sole  Pit  uniting  several 
tting  rights,  see  BUase  y.  Burgh,  2  Beay.  221,  227 ; 
.  p.  1210. 

s  according  to  the  frame  of  the  action,  the  relief  asked, 
and  the  circumstances :  see  Forms,  mp.  p.  1209. 
)e  to  realize  his  security  and  administer  the  mortgagor's 
n  fi'eqaently  directed,  and  payment  of  the  deficiency 
a  1,  $up,  p.  1209 ;  Daniel  y.  Skipunth,  2  Bro.  C.  0. 165  ; 
B.  223 ;  and  see  Hanman  y.  Riley ,  9  Ha.  xl. ;  Mar$haU 
fe  War.  232,  236. 

equitable  mortgage :  Brockhhurst  y.  Jessop,  7  Sim.  438 ; 
sets,  unless  Pit  sues  for  self  and  other  creditors :  Bed^ 
707,  ef  nip.  p.  1189. 
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In  Bell  Y.  Carter,  $up.  p.  1210,  where  Pit  was  the  only  moH^ 
months*  delay  of  sale,  oeing  asked  by  the  Deft,  was  allowed  oy 
of  the  Bolls  after  argument  and  consideration;  but  where  dei 
infant  Deft*8  benefit,  a  sale  is  directed  at  once:  Davis  y,  J 
Ke.  245. 

A  sale  was  directed  on  the  petition  of  a  mortgagee  in  an  ac 
Greenurood  v.  Taylor,  1  Buss.  &M.  185. 

The  rule  settled  by  the  case  of  Mason  v.  Bogg,  2  My.  &  C.  44 
(and  see  Armstrong  y.  Storer,  14  Beay.  535,  538,  539,  and  Tnddey 
son,  1  J.  &  H.  126),  as  to  the  mortgagee's  right  of  proof  against 
estate,  was,  that  he  could  prove  for  the  whole  of  his  origina! 
interest,  without  reference  to  what  he  could  get  by  his  security 
not  to  receive  in  all  more  than  208,  in  the  pound. 

Now,  however,  by  Jud.  Act,  1875,  s.  10  (substituted  for  Jud. 
s.  25  (1)),  in  the  admon  by  the  Court  of  the  assets  of  any  pei 
estate  **  may  prove  to  be  insufficient  for  the  payment  in  full  of  hi 
liabilities,"  the  same  rules  are  to  prevail  and  be  observed  as  to  th< 
rights  of  secured  and  unsecured  creditors,  as  may  be  in  force  fc 
bemg  imder  the  law  of  bankruptcy  with  respect  to  the  estates 
adjudged  bankrupt.  The  rule,  therefore,  is  now  assimilated  to  th 
ruptcy  (Re  Withernsea  Brick  Works,  16  Ch.  Div.  337),  under  whicl 
gagee,  if  he  has  realized  his  secmity,  can  only  prove  for  the  balac 
has  not,  may  either  give  it  up  and  prove  for  the  whole  debt, 
his  proof  the  particulars  of  his  security,  and  the  value  at  which 
it,  and  prove  for  the  balance.  In  this  case,  if  the  security  realizes 
the  ass^sed  value,  the  creditor  must  forthwith  repay  any  excess  < 
which  he  may  have  received  ;  but  if  it  realize  less,  he  is  entitled 
out  of  any  money  for  the  time  being  available  for  dividend,  the 
the  deficiency  of  dividend  received,  before  that  money  is  made  ai 
the  payment  of  any  future  dividend,  but  he  is  not  to  be  entitlec 
the  distribution  of  any  dividend  already  declared. 

The  valuation  and  proof  may  be  amended  at  any  time  on  its  b 
to  the  satisfaction  of  the  Court  that  Hney  were  made  bond  fide  on 
estimate,  or  that  the  security  has  diminished  or  increased  in  vali 
previous  valuation.  As  to  amendment  of  proof  under  the  Act  ( 
Exp,  Bagshaw,  Re  Ker,  13  Ch.  Div.  304;  Exp.  King,  20  Eq. 
Ashtoorth,  18  Eq.  705. 

The  provisions  of  sect.  10  are  not  retrospective,  so  as  to  include 
a  person  who  dies  after  the  passing  of  the  Jud.  Act,  1873,  but  I 
1875,  during  which  period  sect.  25  (1)  of  the  Jud.  Act,  1873,  th 
of  which  was  suspended  by  the  Act  of  1874,  did  not  take  effect : 
Selkirk,  12  Ch.  D.  68  (overruling  HUton  v.  Jones,  9  Ch.  D.  620). 

The  words  **  prove  to  be  insufficient,**  mean  only  that  there  is  { 
to  believe  that  the  estate  will  turn  out  to  be  insolvent :  Re  Hopkiii 
V.  ff,,  18  Ch.  Div.  370. 

Until  a  secured  creditor  has  valued  or  realized  his  security,  he  1 

Srovable  in  respect  of  which  any  reserve  is  to  be  made  on  de 
ividend  :  Eocp,  Oood,  Re  Lee,  14  Ch.  Div.  82 ;  and  see  Re  Clogben 
It.  388. 

A  joint  and  several  creditor  of  a  joint  estate  holding  secui 
property  of  one  of  the  debtors,  may  prove  against  the  joint  esi 
whole  debt,  without  giving  up  his  security,  or  prove  his  whole  debt 
separate  estate,  without  giving  up  a  security  on  joint  property :  B 
Lee  &  Wace,  250 ;  Re  Plummer,  1  Ph.  56 ;  Exp.  CaldicoU,  Re  Hi 
Div.  716 ;  and  a  creditor  against  a  firm,  holding  security  given  by  < 
for  joint  and  separate  debts,  was  entitled  to  apportion  the  proc 
security  between  his  debts  in  any  way  most  for  his  advantage :  E 
Re  Foster,  20  Eq.  767.  A  security  given  on  separate  property  is  i 
by  its  afterwards  becoming  joint  property :  Re  Connell,  3  llont. 
3  Dea.  201 ;  but  a  security  on  shares  in  the  name  of  one,  but  ti 
of  the  firm,  was  only  a  joint  security  for  the  purposes  of  proof 
the  mortgagees  and  the  other  joint  creditors,  though  the  mort^^ 
notice  that  the  shares  belonged  to  the  firm :  Re  Collie,  3  Ch.  Div. 

And  a  creditor  on  two  estates  for  the  same  debt  receives  divide 
whole  from  both,  till  satisfied  :  Bonser  v.  Cox,  6  Beav.  84. 
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indebted  to  the  testator  on  mortgage,  the  other  exors 
)t  foredosore :  Lucas  y.  Health  2  Atk.  56 ;  West,  556. 
mortgage  debt  was  to  accumulate  for  five  years  at  com- 
hen  to  be  capitalized  and  added  to  the  debt,  a  proof 
ad  expired  for  the  aggregate  sum,  deducting  the  value 
isaUowed  as  to  the  interest :  Rt  Fane,  W.  N.  (88)  231 ; 
22  Ch.  D.  450 ;  Exp,  Rohimon,  31  L.  J.  Bkcy.  12. 
:  a  writ  of  sequestration  against  a  Deft  and  service  of  it 
not  enough,  m  the  absence  of  some  attornment  by  the 
Pit  a  secured  creditor :  Exp,  Nehon,  Re  Hoare,  14  Ch. 

(change,  indorsed  by  a  customer,  is  held  by  bankers 

the  test  whether  it  is  valid  or  not  as  a  security  is 
of  the  parties  was  that  he  should  be  liable  as  indorser, 
■sement  was  complete  or  practically  aans  recoura :  Exp, 

Ch.  Div.  337. 

►f  **  secured  creditor,"  see  the  Bankruptcy  Act,  1883, 
g  V.  Bank  of  Ireland,  12  App.  Ca.  20,  26. 
irtgagee,  the  personal  estate  was  directed  to  be  first 
debts,  and  in  case  of  a  deficiency  the  Pit  to  have  the 

and  then  to  go  for  any  deficiency  against  the  realty, 
trust  to  pay  debts :  Marshall  v.  M^Aravey,  3  D.  &  War. 
rtgage  debt  would  in  general  be  primarily  payable  out 
erty :  v,  mf,  p.  1294. 

3  only  entitled  to  interest  on  the  amount  at  which  he 
om  the  date  of  valuing  it,  and  not  from  the  judgment 
the  equivalent  of  adjudication  in  bankruptcy  {mp, 
eceived  by  secured  creditors  on  foot  of  sucn  mterest 
found  to  be  insolvent  was  deducted  from  -the  amount 
incipal :  Ro8»  v.  i?.,  25  L.  E.  Ir.  362. 
•  the  judgment,  the  mortgaged  property  was  sold  free 

interest  was  reckoned  down  to  date  of  payment,  and 
»plied  first  in  payment  of  interest  and  then  of  principal, 
I  to  prove  for  any  balance  of  principal,  but  without 
King  v.  Chick,  39  Ch.  D.  567 ;  and  see  form  of  order  at 
rtdon,  &c.  Hotels  Co.,  Quartermaine's  Case,  (1892)  1  Ch. 
Talhott,  and  deciding  that  interest  accrued  due  after 
be  allowed  out  of  proceeds  of  sale, 
the  old-established  rule  in  bankruptey,  subsequent 
.  the  mortgaged  property  reste  on  a  different  footing 
I,  and  intered;  may  be  allowed  out  of  it:  8,  C,  citing 
[ont.  &  Ayr.  79 ;  Exp,  Penfold,  4  D.  G.  &  S.  282 ;  Re 
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COSTS. 

Etgee^s  coste  are  added  to  his  security,  and  form  part  of 
may  stand  (see  Chap.  XLVII.,  **  Mobtgages"),  unless 
jssary :  White  v.  Gudgeon,  30  Beav.  545.  But  where  he 
minister  the  estate  of  his  deceased  mortgagor,  his  coste 
a  ordinary  admon  suit :  Wright  v.  Kirhy,  23  Beav.  463 ; 
dmply  sumg  for  foreclosure  he  institutes  or  adopts  a 
lie  estate  proves  deficient,  the  coste  of  the  exors  and 
first  paid  out  of  the  proceeds  of  sale  of  the  mortgaged 
nstrong  v.  Storer,  14  Beay.  535;  Brace  v.  Duchess  of 
»;  Re  Spensley,  S.  v.  Harrison,  15  Eq.  16;  but  after 
I  V.  Kellett,  27  L.  E.  Ir.  418.  But  in  Aldridge  v.  West- 
5,  and  Pinchard  v.  Fellows,  17  Eo.  421,  the  mortgagee 
interest,  and  coste  of  suit,  out  of  the  proceeds  of  the 
other  charges. 

iase  of  a  legal  mortgagee  is,  that  by  a  sale  he  gains  a 
ract:  Armstrong  v.  Storer,  14  Beav.  538;  Tipping  v. 
i;  Wright  v.  Kirhy,  23  Beav.  463,  467;  but  the  funds 
may  entitle  him  to  coste  out  of  the  proceeds  in  priority 
's:  8,  C. 
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But  it  was  held  that  as  an  equitable  mortgagee  was  entitled 

Tuckley  v.    ThompBtm,  1  J.  &  H.  126—128,  130),  an  equital^ 

.  filing  a  bill  for  self  and  other  creditors,  was  entitled  to  princ 

and  costs  out  of  the  mortgaged  estate,  in  priority  to  the  othe 

suit :   Tipping  v.  Pmcer,  Form  5;  1  Ha,  405,  408,  410. 

In  Tipping  v.  Power ,  supra,  the  estate  was  sold,  but  not  sb 
Pit,  and  the  general  assets  not  sufficing  to  pay  debts  and  ( 
entitled  to  the  proceeds  of  the  estate,  exor  to  retain  his  ow 
balance  in  hand,  in  priority  to  all  other  debts  of  equal  degree,  i 
be  applied  to  pay  exor's  costs,  as  between  eolr  and  client,  th< 
then  costs  of  devisees,  who  had  disclaimed  by  answer,  and  the  de 
due  to  Pit  and  the  other  creditors. 

It  being,  however,  now  settled  that  an  equitable  mor%agee*£ 
closure,  not  sale  [James  v.  J.,  16  £q.  153 ;  and  see  S,  C,  42  '. 
and  cases  there  cited ;  secus,  as  to  chattels  if  merely  pledged :  C 
4  Ch.  D.  605 ;  Qen.  Credit  and  Discount  Co.  v.  Glegg,  22  Ch.  D.  5^ 
lor  Uiis  distinction  has  ceased. 

In  like  manner,  when  a  mortgagee  could  prove  for  his  debt  f 
security  for  the  balance  (for  the  present  rule,  t*.  sup,  p.  1212), 
mortgl^^ee  filing  his  bill,  first  to  realize  his  secuiity,  and  then 
balance,  asked  less  than  his  strict  right,  and  so  was  allowed  h 
the  proceeds  before  the  exor:  Tuckiey  v.  Thomfison,  1  J.  & 
130,  compromised  on  appeal ;  and  as  to  such  priority,  see  C\ 
**  Mortgages." 

A  mortgagee,  whether  a  party  to  the  siiit  or  not,  does  not 
claim  by  consenting  to  a  sale  in  an  admon  suit :  Wride  v.  Clc 
C.  261,  n. ;  1  Dick.  382  ;  Seton,  3rd  ed.  p.  326,  Form  2,  in/,  p. 
V.  Topp,  1  Bro.  C.  C.  525;  Ilepworth  v.  Heslop,  3  Ha.  48i 
Withers,  31  Beav.  423 ;  sed  qucere,  whether  this  applied  under  th 
where  the  mortgagee  had  proved  for  his  whole  debt :  see,  nc 
1875,  s.  10,  sup,  p.  1212 ;  and  see  Cook  v.  HaH,  12  Eq.  459; 
Bev,  Co.,  3  D.  M.  &  G.  698.  But  he  is  only  entitled  to  theacti 
sale :  Berry  v.  HehUtthwaite,  4  K.  &  J.  80. 

A  mort^gee,  bringing  in  his  accounts,  who,  under  a  hoiia  J 
law,  makes  a  claim  which  is  disallowed,  ought  not  to  be  ma 
costs,  and  has  a  right  to  require  that  the  matter  should  be  d 
Judge  in  person:  Re  WaUs,  Smith  v.  IF.,  22  Ch.  Div.  1. 


Section  III. — ^Allowance  and  Disallowance  of  ( 

Creditors. 

1.  Ord^Ky  on  Summons  adjourned  into  Court,  allotcin 

Let  the  applicant  be  allowed  as  a  creditor  upon  the  esti 
testator,  &c.,  for  the  sum  of  £ — . 

For  reference  to  special  referee  as  to  a  claim,  see  Be  Perrin, 
M.  E.,  8  Nov.  1875,  B.  1688,  et  sup.  Vol.  I.  p.  362. 


2.  The  Like,  disallowing  Claim. 

Let  the  claim  of  A.  to  be  allowed  as  a  creditor  against  t 
B.,  the  testator,  &c.,  in  respect  of  £ —  alleged  to  be  due 
dated,  &c.,  and  all  interest  thereon,  be  disallowed. — Be  C 
18  July,  1861,  A.  1741. 
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Chambers  allowing  Claims  sent  in  after  the 
proper  Time. 

ing  that  the  time  limited  for  creditors  to  Bend  in 
red,  the  applicant  be  allowed  as  a  creditor  upon 
a;tor  W.  for  the  sum  of  £ —  together  with  £ —  for 
he  rato  of  &c.,  from  &c.  to  &c.,  and  £2  2«.  for  his 
er  £ — . — The  applicant  to  pay  to  the  Pit  and  the 
ed  costs  of  the  application. —  Williamson  v.  FT., 
B,  22  March,  1875,  B.  866. 

I  after  the  heariog  on  further  consideration,  there  will 
nent:  see  Bamsbottom  y.  Morrell,  M.  B.,  at  Chambers, 

ag  claim,  and  for  creditor  to  participate  in  any  future 
md  for  creditor  to  pay  costs  of  application,  see  Oaks  y. 
Chambers,  31  May,  1877,  A.  1094. 

Leave  to  prove  after  Time  for  Adjudication. 

H.  be  at  liberty  to  go  in  before  the  Judge  in 
such  debt,  if  any,  as  he  can  establish  against  the 
itor,  notwithstanding  the  time  has  expired  for  ad- 
s  due  from  the  said  estate ;  And  Let  the  applicant 
le  Deft  their  costs  of  this  application,  and  oonse- 
costs  to  be  taxed  by  the  Taxing  Master,  in  case 
Vestall  V.  Bain,  V.-O.  S.,  27  Nov.  1858,  B.  122.9. 


'tifcatCy  but  before  Further  Consideration. 

ing  the  (certificate)  dated  &c.,  M.  be  at  liberty 
late  of  this  order],  to  go  in  &c.  and  proye  such  debt, 
blish  against  the  estate  of  A.  the  testator  &c.,  under 
.  &c. — M.  to  pay  Pits'  costs  of  application,  to  be 
Joodson,  V.-C.  8.,  26  Feb.  1853,  A.  551. 


I.  i  ■ 


rr  ConsideratioUy  on  Undertaking  as  to  Costs. 

his  counsel  undertaking  to  abide  by  any  order  the 
k>  make  with  respect  to  the  costs  consequent  on 
,  notwithstanding  the  Chief  Clerk's  certificate, 
e  at  liberty  within  ( —  from  the  date  of  this  order) 
Judge,  and  prove  such  debt,  if  any,  as  he  can 
)  estate  of  the  testator  L.,  under  the  order  dated 
ceedings  under  the  order,  dated  &c.,  except  so  far 
to  the  taxation  and  payment  of  costs,  be  stayed 
— ^Petr  to  pay  Pit's  and  Defts'  costs  of  applica- 
ison,  M.R.,  21  July,  1855,  B.  1539. 

ler  directions,  allowing  bond  creditor  of  intestate,  who 
paindpal  debtor  became  bankrupt,  to  go  in  on  terms 
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and  prove,  and  qxialif^g  preyiouB  admission  of  assets  by  the  ad 
and  arrangine  prioritaee  as  against  simple  contract  creditors  who 
the  bond  cre£tor  being  aware  of  the  suit,  but  the  fund  not  dial 
a  creditor  who  had  purchased  imder  the  decree  having  been  alloi 
hispurchase-money  in  part  payment,  see  Brown  v.  Lake^  1  D.  & 

roT  order  in  Chambers  to  admit  applicants  as  creditors  befor 
ment,  see  Leycester  v.  Logan,  V.-C.  W.,  19  Jan.  1869,  B.  793. 

For  like  order  on  petition  for  leave  to  prove  after  further  o 
petitioner  undertaking  to  dismira  bill  filed  by  him  for  same  p 
costs,  see  Jones  v.  Evans,  V.-C.  S.,  1  June,  1855,  A.  1092. 


NOTES. 
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E8TABLI8HINO  DEBTS  OR  CBEDITS — ^PBOCEDUBE. 

By  0.  LY.  45,  where  advertisements  for  claimants  are  requ 
purpose,  a  peremptory  and  only  one  is  to  be  issued,  but  for  sp 
they  may  bo  repeated  as  many  times,  and  in  such  papers,  as  du^ 

By  r.  46,  they  are  to  bo  prepared  bv  the  party  prosecuting  tl 
or  order,  and  when  approv^,  signed  by  the  chief  clerk  as  aut] 
Gazette  to  insert  them ;  and  by  r.  46a,  advertisements  for  credit 
prepared  and  signed  in  the  same  manner. 

As  to  such  advertisements,  see  Woody,  Weightman,  13  Eq.  434 
Doughty  v.  Townson,  43  Ch.  Div.  1,  et  $up.  p.  1190. 

None  are  required  after  advertising  omder  22  &  23  Y.  c.  35 
JMiarmhy,  W.  N.  (69)  12. 

By  r.  48,  claimants  filing  affidavits  are  not  required  to  take 
but  the  person  who  examines  the  claims  must  do  so,  and  must 
same  at  the  hearing,  unless  otherwise  ordered  in  Chambers. 

By  r.  54,  if  on  the  appointed  day  any  claims  are  not  dispoe 
joumed  day  is  to  be  fixed,  and  where  further  evidence  is  to  I 
time  may  be  named  for  closing  it,  and  directions  given  as  to  ad( 

By  rr.  49 — 53  and  55 — 58,  further  provisions  are  made  as 
**  creditors  or  other  claimants";  and  no  debt  need  be  proved 
ditor's  affidavit  unless  notice  of  its  disallowance  has  been  givei 
or  admor,  to  whom  all  claims  are  to  be  sent  for  examination ;  i 
1091  et  seq, ;  6tii  ed.  1017  et  sen. 

By  r.  59,  a  list  of  claims  allowed,  when  required  by  the  Ji] 
left  by  the  person  who  examines  the  daims. 

The  ordinary  judgment  in  a  creditor's  action  is  not  treated  as 
establishing  the  Plrs  debt :  Owens  v.  Dickenson,  Cr.  &  Ph.  56 ; 
mtus,  1  Sim.  N.S.  218;  the  claim  may  be  opposed  in  Chaml 
evidence,  and  on  grounds  not  raised  at  the  hearing :  Cardell  v. . 
464 ;  Whitaker  v.  Wright,  2  Hare,  310 ;  secus,  in  a  suit  by  a  sp 
brancer,  where  all  parties  interested  in  disputing  the  debt  bj 
Court :  Owens  v.  Dickemon,  sup. 

Judgment  obtained  against  the  admor  in  a  foreini  action 
treated  as  2>rfm^/acic  evidence  of  the  debt :  Re  Boyse,  CrofUm  v. 
591. 

As  to  the  merger  of  an  original  debt  in  a  judgment,  see  Viha% 
Q.  B.  Div.  364 ;  Re  Davison,  13  Q.  B.  D.  50 ;  Edevain  v.  Cohen^ 
187. 

A  claimant  may  be  cross-examined  on  his  affidavit :  Casi  v.  j 
&  G.  369 ;  though  he  has  obtained  judgment :  Leuion  v.  Bruden 
12  W.  B.  1127 ;  and  exors  will  be  allowed  the  costs  of  cross- 
properly  and  not  vexatiously  taken :  Re  Barber,  Burgess  v.  Vinnico 
665 ;  Leuton  v.  Brudenell,  12  W.  R.  1127. 

The  Court  will  not  in  general  allow  a  debt  or  claim  to  be  e 
the  uncorroborated  evidence  of  the  claimant :  Re  Finch,  F,  v.  F, 
267 ;  Re  Harnett,  Leahy  v.  O'Orady,  17  L.  E.  Ir.  543 ;  J^s  Whittal 
21  Ch.  D.  657;  PooU  v.  Foxwell,  13  W.  E.  199;  Grant  v.  O,,  3 
627  ;  Down  v.  Ellis,  35  Beav.  578 ;  Hughes  v.  Seanor,  Rogers  v.  F 
V.  Finney,  18  W.  E.  109,  282,  490 ;  but  the  rule  to  this  effect  is 
law :  Re  Hodgson,  Beckett  y.  Ramsdate,  31  Ch.  Diy.  177 ;  Re  Gam 
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1 ;  but  at  most  only  a  rule  of  prudence :  Re  Finch, 
»,  Duffin  V.  Duffiny44  Ch.  Div.  76 ;  and  a  donatio  mortis 
bed  on  the  sole  eyidenoe  of  the  donee  where  the  Court 
hy :  Be  Dillon,  sup» ;  Re  Farman,  F.  v.  Smithy  57  L.  J. 

should  be  filed  before  cross-examining  the  party  on 
'  their  allowance,  under  circumstances,  with  leave  to 
see  Lancefield  v.  Iggvdden,  20  W.  E.  621 ;  Mayesy,  if., 

dng  debts  in  Chambers,  see  Dan.  1091 — 1109 ;  6th  ed. 

)  right  of  a  claimant  to  production  of  documents  by 

Veagh'a  Estate,  1  D.  J.  &  S.  399;  and  see  Newland  v. 

3. 

oof  under  the  Bankruptcy  Act,  1883,  ss.  37,  40,  Sched. 

^able  at  a  future  date  with  interest  in  the  meantime 

of  interest  is  or  is  not  5  p.  c,  see  Re  Browne,  Exp, 

1  A.)  574. 

ected :  see  Chap.  XII.  sup,  p.  325. 

)  attending  in  Chambers,  v,  sup.  Vol.  I.  p.  284. 

proved  their  debts  are  not  entitled  to  notice  of  pro* 

except  such  as  particularly  affect  them :  Hare  v.  Hose, 

0  parties  entitled  to  attend,  see  Dan.  1086;  6th  ed. 

proved  his  debt  in  a  bankruptcy  has  an  interest  which 
0  the  Court  to  expomge  the  proof  of  another  which  has 
trustee  :  Exp,  Merriman,  Re  Stenson,  25  Ch.  Div.  144. 
general  the  exor  or  admor)  should  attend  to  oppose 
a  an  admon  action :  Re  Watts,  Smith  v.  W.,  22  Ch. 

g  from  its  date,  rightly  deducted  from  debts  proved, 
unde  since  the  proof  by  other  persons  liable :  Jennings 
440. 
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DEBTS  PBOTABLE. 

I  legacy  assented  to  by  the  exor  had  been  brought 
)xor  died,  the  legatee  was  allowed  to  abandon  his  suit, 
e  exor's  estate  for  the  legacy  and  costs :  Turner  v. 
supplemental  suit  under  such  circumstances  by  the 
oe  general  admon  of  the  exor's  estate :    Cochrane  v. 

ions  ranked  after  simple  contract  debts  against  legal 
,  1  El.  &  Bl.  38 ;  but  was  payable  pari  passu  out  of 
set  V.  Burgess,  23  Beav.  278.  Now,  by  the  Ecdes. 
1  f34  &  35  V.  c.  43),  s.  36,  the  amount  and  costs  may 
t  due  from  the  late  incumbent,  his  exors  or  admors, 
iust  first  be  a  bishop's  order ;  and  the  debt  thus  created 
Kiri  passu  with  the  other  debts :  Be  Monk,  Wayman  v. 
Lb  to  this  Act,  see  Jones  v.  Danger  field,  1  Ch.  D.  438 ; 
Ex.  D.  107  ;  Wright  v.  Davies,  1  C.  P.  Div.  638. 
foreclosure  and  attempted  sale,  giving  up  the  property 
for  his  debt,  but  not  for  the  costs  of  the  foreclosure : 
^.8.504. 

ti  has  not  taken  summary  proceedings  within  the  time 
(11  &  12  V.  c.  43)  for  recovery  of  improvement  expenses 
lo  is  liable  cannot  prove  as  creditors  in  an  action  to 
:  West  V.  Downman,  14  Ch.  D.  Ill,  nor,  unless  by 
charge  by  summons  in  the  action :  Ih, 
are  not  a  debt  due  from  the  estate  of  the  person  who 
I  when  the  work  was  done :  Be  Boor,  B,  v.  Hopkins,  40 

kut  for  life  who  takes  subject  to  a  condition  in  the  will 
repairs  is  liable  in  equity  for  omission  to  repair :  Be 

W.,  52  L.  T.  N.8.  41 ;  54  L.  T.  N.S.  105. 
IS  been  postponed  at  the  request  of  the  debtor,  an 
demnify  Deing  inferred,  the  incumbrancer  may  prove 
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for  the  amount  which  he  would  haye  received  if  he  had  i 
to  the  postponement :  Exp.  Ford,  Be  Chappell,  16  Q.  B.  DiT.  3( 

A  blank  acceptance  for  yalue  is  not  reyoked  by  the  aocqitor'i 
taking  it  with  notice  or  suspicion  of  defect  of  title  may  ayo 
Hatch  V.  Searles,  2  Sm.  &  G.  147. 

The  holder  of  a  bill  of  exchange  deposited  by  the  drawee 
security  for  a  sum  lees  than  the  amount  of  the  bill  can  pror 
estate  of  the  bankrupt  acceptor  for  the  whole  amount  of  iJ 
NewUm  ;  Exp.  Oriffin,  Be  Bunyard,  16  Ch.  Diy.  330. 

As  to  proof  in  respect  of  a  bill  of  exchange  drawn  abroad  an 
England,  and  afterwards  dishonoured,  see  &  OiUe^piey  Exp,  Bel 
Diy.  286;  16  Q.  B.  D.  702 ;  /2e  Commercial  Bk.  of  S.  Augtrah 
522. 

The  purchaser  of  the  deceased's  book  debts  was  only  ei 
balance  due,  less  all  sums  due  to  the  debtors :  Chick  y.  Butch 
G. 274. 

Persons  disappointed  by  the  election  of  an  heir  to  take  ag 
were  entitled  to  proye  against  the  heir*s  estate  for  sums  reo 
under  the  will :  Ureenxnood  y.  Penny,  12  Beay.  403 ;  and  see 
497,  1849,  A.  451  ;  and  see  Howelh  y.  Jenkins,  1  D.  J.  &  S.  61 
election,  inf.  p.  1339. 

A  sum  which  a  legatee  of  worthless  leaseholds  has  to  pay 
non-repair  by  the  testator  is  not  a  debt  of  the  testator  withm  U 
a  trust  for  payment  of  debts ;  it  is  at  the  most  a  *'  liability" :  £ 
13  Ch.  Diy.  4*70. 

The  Indian  admor  of  an  Indian  creditor  could  proye  withoi 
admon  here:  Be  Macnichol,  M.  y.  M.,  19  £q.  81. 

A  solr  dying  before  his  clerk's  articles  expired,  part  of  the 
held  a  debt  to  be  repaid  from  his  assets :  Hirst  y.  ToUon,  2  Mj 
16  Sim.  620 ;  Webb  y.  England,  29  Beay.  44.  But  see  Whine 
L.  R.  6  C.  P.  78 ;  Feriis  v.  Carr,  28  Ch.  D.  409,  et  sup.  p.  857 ; 
jurisdiction  of  the  Court  between  master  and  apprentice, 
England,  29  Beay.  44 ;  and  see  Chap.  XLIX.,  "  Pabtnkrship, 
of  premium  by  partners. 

A  claim  by  the  winner  of  a  wager  paid  to  the  testator  as  ] 
disallowed:  Beyer  y.  Adams,  3  Jur.  N.8.  709;  5  W.  R.  795  ;  and 
V.  WaUh,  1  Q.  B.  D.  189 ;  Batson  y.  Netvman,  1  0.  P.  D. 
Anderson,  13  Q.  B.  Diy.  779 ;  Bridger  v.  Savage,  15  Q.  B.  ] 
8  &  9V.  c.  109,  8.  18;  55  V.  c.  9  (which  is  not  retrospectii 
Zee,  (1893)  1  Q.  B.  41);  Tatam  y.  Beeve,  (1893)  1  Q.  B.  44;  bu 
for  gaming  debts  were  yalid  in  the  hands  of  bond  fide  holders  fc 
out  notice :  Hawker  y.  Hallewell,  2  Jur.  N.S.  537,  794;  3  Sm.  i 

A  debt  arising  out  of  an  illegal  transaction  cannot  be  proi 
White,  1  Eq.  626. 

But  where  a  debt  is  not  originally  founded  on  felony, 
felonious  act  was  an  inducement  to  lend,  a  proof  may'be 
Leslie,  Be  Ouerrier,  20  Ch.  Diy.  131. 

Under  a  joint  and  not  seyeral  obligation,  the  suryiyor  a 
liable,  and  there  can  be  no  proof  against  the  other's  estate : 
Horton,  6  Beav.  185 ;  Wifmer  y.  Currey,  Crossley  y.  Dobson,  2 
486;  Other  y.  Iveson,  3  Drew.  177;  and  the  separate  debts 
against  the  separate  assets :  Lodge  y.  Prichard,  1  D.  J.  &  S. 
Cowell  y.  Sykes,  2  Bus.  191 ;  Gray  y.  Chiswell,  9  Yes.  118 ;  a 
XLIX.,  ** Partnership;"  ;Si7^  y.  Prime,  1  Bro.  0.  C.  138, 
E^143. 

Proof  may  be  made  against  a  lunatic's  estate  for  necessarie 
him:  WentuH)rth  y.  Tubb,  1  Y.  &  C.  C.  171 ;  Stedmany.  Ha 
Nelson  y.  Ihincombe,  9  Beav.  211,  et  v.  sup.  p.  995;  or  to  1 
Wood,  Davidson  y.  TT.,  1  D,  J.  &  S.  365;  but  only  for  reasoni 
maintenance :  Carter  y.  Beard,  10  Sim.  7 ;  and  for  costs  and 
lunacy:  Williams  y.  Wenttvorth,  5  Beay.  325;  Be  Bhodes,  B.  y 
Diy.  94.  Proof  was  allowed  for  the  costs  of  an  unsucoeesful  ti 
inquisition :   Wentworth  y.  Tubb,  2  Y.  &  0.  C.  537. 

As  to  proof  against  a  husband's  estate  for  necessaries  supplied 
wife,  see  Jennery.  Morris,  3  D.  F.  &  J.  45 ;  or  costs  incurred 
suit  by  her  which  was  compromised,  Be  Hooper^  Baylis  y.  li 
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eMaiies  supplied  to  an  infant,  Martin  v.  OdUf  4  Ch. 
XyiU.,  **  Infants,"  «m/;.  p.  835. 
laim  against  her  son's  estate  advances  made  to  liim 
tended  as  gifts ;  nor  maintenance  after  lie  attained 
ithout  any  contract :  Re  Cotireil,  Joyce  v.  C,  12  Eq. 

aken  against  the  estate  of  the  exor  of  A.  by  a  person 
tsiduary  estate,  see  Barker  v.  Rogers^  7  Ha.  19,  where 

fund  was  delayed  pending  the  ascertainment  of  the 
but  the  costs  were  taxed  and  paid  at  once ;  and  see 
rane  v.  RohinsoUy  sup.  p.  1217. 

to  allow  only  creditors  whose  debts  were  due  at  the 
o  come  in  under  the  decree,  but  now  all  debts  due 
5  included :  see  Thomas  v.  Griffith,  2  D.  F.  &  J.  655, 


TIME  FOE  PBOVING   DEBTS. 

a  judgment  or  order  is  given  or  made,  whether  in 
,  directmg  an  account  of  debts,  claims,  or  liabilities, 
>rdered,  all  persons  who  do  not  come  in  and  prove 
I  time  that  may  be  fixed  by  advertisement  shall  be 
fit  of  the  judgment  or  order, 
time  fixed  by  the  advertisement  no  claim  shall  be 
vided  in  case  of  an  adjournment)  unless  the  Judge 
pecial  leave  upon  application  made  b^  summons,  and 
Euid  conditions  as  to  costs  and  otherwise  as  the  Judge 

the  estate  by  secured  creditors,  see  Sect.  II.,  aup, 
lendment  in  case  of  inadvertence,  see  Re  Lister  &  Co., 

d  by  the  advertisements  and  the  Chief  Clerk's  certifi- 
^e  allowed  to  come  in  od  terms  and  prove  his  debt 
^.  150,  et  sup.  pp.  1215,  1216)  so  long  as  there  are  assets 
cal/e;  Hicks  v.  May,  13  Ch.  Div.  236;  Angdl  v. 
by  summons :  Hallileyy.  Htndtrsony  4  Jur.  N.S.  202 ; 

special  case :  Hornby  v.  Hunter,  1  Euss.  97  ;  and  show 
b :  David  Y.  Frowd,  1  My.  &K.209;  Re  Wheeler,  1  Sch. 
lowed  to  stay  the  division  of  the  funds  until  his  claim 
Falconer,  11  Jur.  N.S.  151 ;  but  this  was  done  on  the 
:  Brett  v.  Carmichael,  35  Beav.  340. 
means  of  knowledge,  but  without  actual  knowledge. 
It :  Re  Metcalfe,  Hicks  v.  May,  13  Ch.  Div.  236. 
to  come  in  on  terms  only  lasts  until  the  fund  is  dis- 
ogg,  11  Ves.  602;  but  has  been  allowed  after  appor- 
»  the  Accountant-General  for  payment,  on  pa>'ment 
Haddon,  1  Madd.  529.  Where  only  part  of  the  fund 
reditor  can  only  prove  against  it  for  a  similar  propor- 
\pie  V.  Alexander,  3  Euss.  130 ;  Oreig  v.  Somerville,  1 
V.  Studholme,  3  K.  &  J.  324. 

8  fell  in  after  a  lapse  of  years,  but  some  of  the  cre- 
re  allowed  could  not  be  found,  a  sum  of  consols  re- 
such  creditors,  with  interest,  was  retained  in  Court, 
state  was  distributed :  Re  Macdonald,  McAlpin  v.  M., 

ditor  prevails  over  assignees  for  value  of  parts  of  the 
ined  stop  orders :  Hooper  v.  Smart,  1  Ch.  D.  90  ;  but 
les  who  nave  received  the  legacies :  Noble  v.  Brett,  24 

1  after  a  dividend  has  been  paid  will  be^  put  on  an 

r  creditors  before  any  further  dividend  is  paid :  Re 

2.  ^ 

El  distributed  estate,  see  inf.  Sect.  XXIX.,  **Eefund- 

1393. 
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008T8  OF  PBOYINO  OB  FAIUKO  TO  PROVE  DEBTS. 

By  O.  LV.  58,  creditors  Bxe  to  be  allowed  their  costs  of  establisl] 
under  the  judgment ;  and  by  a  regulation  recently  adopted  in  tl: 
all  the  Judges,  the  costs  to  lie  allowed  to  a  creditor  for  proving  b 
amounts  to  £20  or  upwards,  are  £2:2«.,  and  where  below  t 
smaller  fee  according  to  circumstances.  Creditors  attending 
that  order,  to  produce  securities  or  other  evidence,  will  be  all 
fee  for  such  attendance  :  Dan.  1108 ;  6th  ed.  1034. 

If  the  assets  are  deficient,  such  costs  are  added  to,  and  paid 
their  debts,  and  do  not  affect  Plt*8  ri^t  to  costs :  Morshec 
M.  K.,  3  May,  1856 ;  Reg.  Min.  165 ;  21  Bear.  638 ;  FlintoffY. 
809. 

A  claimant  failing  to  prove  his  debt  in  Chambers  may  be  g 
the  costs  occasioned  thereby:  Hatch  v.  Searles,  L.  JJ.,  16  No^ 
&  G.  147  ;  Yfomans  v.  Hai/nes,  24  Beav.  127 ;  Colyer  v.  C,  1 
Wright  V.  Larmuth,  W.  N.  (69)  36 ;  and  the  right  of  a  cb 
o^Bts  of  staying  his  action  depended  on  whether  his  debt  ws 
King  y.  King,  12  W.  B.  1095 ;  and  see  Morgan  y.  EUtob,  4  Ha 

Where  Pit  is  a  devisee,  and  also  sets  up,  but  fails  to  prov 
creditor,  he  must  pay  the  costs  of  his  claim,  though  his  titl( 
admitted :  Lancefield  y.  Iggulden,  10  Ch.  136. 
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00NTRIBX7TI0K  TO  COSTS  OF  ACTIOK. 

Formerly  decrees  contained  a  direction  that  the  creditors, 
in  under  the  decree,  should  contribute  to  pay  Pit's  costs,  and 
enforced  if  the  funds  proved  insufficient  to  pay  Pit's  costs: 
Cooper,  9  Jur.  768 ;  2  Coll.  87  ;  but  see  Bluett  v.  Jes9op,  Jac.  24 
Brazier,  1  Buss.  76  ;  Shortley  v.  Selby,  5  Madd.  447. 

Such  a  direction  did  not  preclude  the  Court  from  ordering  ] 
costs :  Dunning  y.  Hard$,  2  Ph.  294. 

As  the  fund  brought  into  Court  in  a  creditor's  action  is,  in 
the  fund  of  all  the  creditors,  and  the  taxed  costs  are  paid  b< 
tributed,  the  Pit  thus  receives  contribution  in  ^ect. 


i         f 
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STATUTES  OF  LIMITATIONS. 

By  3  &  4  W.  4,  c.  27,  s.  2,  the  neriod  allowed  for  recovery  c 
was  fixed  at  twenty  years,  but  tnis  was  reduced  to  twelve  ya 
V.  c.  57,  s.  1. 

There  can  be  no  **  discontinuance  of  possession  "  within  se 
W.  4,  c.  27,  when  the  land  is  not  capame  of  use  and  enjoyn 
Jack,  6  Ex.  Div.  264 ;  but  there  may  be  dam,  e,g,,  where  A.  1 
cellar  under  the  land  of  B. :  Baifis  v.  Buxton,  14  Ch.  D.  537. 

By  sect.  40,  the  same  limit  of  time  was  fixed  as  to  the  rec< 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien 
charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in  < 
legacy":  by  23  &  24  V.  c.  38,  s.  10,  this  was  extended  to  a 
against  the  estates  of  intestates :  see  Barley  v.  Tennant,  53  L 
and  by  37  &  38  V.  c.  57,  s.  8,  3  &  4  W.  4,  c.  27,  s.  40,  is  re-e 
same  words,  except  that,  as  from  1st  Jan.  1879,  the  period  is 
years  instead  of  twenty :  see  Re  Tynte,  15  Ch.  D.  125. 

Money  due  on  an  ancestor's  bond,  and  binding  the  heir,  i 
upon  or  payable  out  of  land :  Roddam  v.  Morley,  1  D.  &  J.  1. 

Sect.  8  of  37  &  38  V.  c.  57,  applies  where  real  estate  is  devis 
payment  of  debts :  Re  Stephens,  Warhurton  y.  S,,  43  Ch.  D.  3 
action  on  the  covenant  in  a  mortgage  deed:  Sutton  v.  S.,  22 
and  on  a  collateral  bond:  Fearnside  v,  Flint,  22  Ch.  D.  578 
Lindsell  v.  Phillips,  30  Ch.  Div.  291 ;  but  not  to  an  action  ag 
on  a  bond  for  payment  of  the  mortgage  debt :  S.  C\;  nor  \sem 
TOnal  action  unless  brought  against  the  mortgagor  or  his  i 
Friehy,  Allison  y.  F,,  43  Ch.  Div.  106 ;  nor  to  an  action  for  arre 
minmg  royalties :  Darley  y.  Tennant,  sup. 
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)t  confined  to  judgments  which  operate  as  charges  upon 
judgments  generally:  Hebbleihimite  v.  Peever^  (1892) 
yhnstoM,  (1893)  1  Q.  B.  25. 

!7,  88.  41,  42,  no  arrears  of  dower,  nor  damages  on 
o  arre€u*8  of  rent,  or  interest  on  money  charged  on  or 
p  rent,  or  in  respect  of  any  legacy,  can  be  recovered 
)f  becoming  due,  or  an  acknowledgment  in  writing, 
icumbrancer  has  been  in  possession, 
t,  see  Shelf.  E.  P.  St.  249;  Bunting  v.  Sargent,  13  Ch. 
Commission  T.  Grant,  10  App.  Ca.  14 ;  of  interest  on 
mts,  see  Chap.  XLVII.,  ** Mortgages";  on  unpaid 
V.  Stevenson,  5  D.  M.  &  G.  735. 

\,  8.  3,  the  time  allowed  for  bringing  **  actions  of  debt 
emise  or  covenant,  or  debt  upon  bond  or  other  specialty, 
i,  fa.  upon  recognizance,"  is  twenty  years, 
applies  to  personal  actions  only)  is  to  be  treated  as  an 
3  &  4  W.  4,  c.  27,  8.  42,  sup,,  which  applies  to  the 
ad  only ;  and  the  result  is,  that  only  six  years'  arrears 
ums  charged  on  or  payable  out  of  land  or  rent  can  be 
an  action  upon  a  specialty  debt,  in  which  case  the 
ears :  Hunter  v.  Nodcolds,  I  Mac.  &  G.  640 ;  Paget  v. 
379;  Elvy  v.  Norwood,  5  D.  &  S.  240;  Darleij  v.  Ten- 
irrears  of  interest  on  mortgages,  see  Chap.  XLVII., 

enty  years  will  apply  to  a  specialty,  though  executed 
rhere  specialties  and  simple  contracts  rank  alike,  and 
years :  Alliance  Bank  of  Simla  v.  Carey,  5  C.  P.  D.  429, 
let,  1873,  s.  25  (2),  sup,  p.  980,  provides  that  no  claim 
)e  held  barred  by  any  Statute  of  Limitations,  an  express 
Jan.  1879,  prevent  the  operation  of  3  &  4  W.  4,  c.  27, 
3  :  see  37  «fc  38  V.  c.  57,  s.  10. 
ion  do  not  affect  land  in  the  colonies:  Pitt  v.  Lord 

ditors  standing  in  the  place  of  specialty  creditors  by 
i  not  to  be  barred  by  less  than  twenty  years  :  Vickers 
.211. 

to  what  is  part  payment,  taking  the  case  out  of  the 
P.  St.  283 ;  Ashlin  v.  Lee,  23  W.  R.  458 ;  Harlock  v. 
539 ;  Leioin  v.  WiUon,  1 1  App.  Cas.  639 ;  Scott  v.  Synge, 

3st  may  be  made  without  any  money  actually  passing : 
Ex.  153;  payment  under  compulsion  of  mw  is  not 
owlands,  L.  E.  7  Q.  B.  493. 

by  a  devisee  on  a  specialty  debt  of  his  testator  is  an 
in  3  &  4  W.  4,  c.  42,  s.  5,  and  will  keep  the  debt  alive 
persons  entitled  in  remainder  as  well  as  the  person 
;  Roddam  v.  Morley,  1  D.  &  J.  1  ;  Pears  v.  Laing,  12 
nd,  H.  V.  Webster,  37  Ch.  D.  651 ;  but  jjayment  by  a 
e  debt  is  barred  will  not  revive  it  as  against  tenant  in 
iher  V.  Delacour,  11  L.  E.  Ir.  187 ;  and  notwithstanding 
Dh.  112;  and  the  acknowledgment  by  one  of  several 
it  bind  the  others :  Dickenson  v.  Teasdale,  1  D.  J.  &  S. 
ng,  10  Eq.  275.  The  payment  must  be  by  some  person 
2d  to  do  so  by  the  tei-ms  of  the  contract:  Harlock  v. 
r.  539;  Lewin  v.  Wilson,  11  App.  Cas.  639;  e.g.,  by 
rety  who  has  mortgaged  his  own  property  :  Lewin  v.* 
a  mere  tenant  of  the  mortgagor:  Harlock  v.  Ashherry, 
other  stranger  to  the  contract,  such  as  a  mortgagor 
.  and  not  acting  as  agent  of  the  assignee,  or  a  former 
:  Neiobould  v.  Smith,  33  Ch.  Div.  127  ;  or  the  payee  of 
J  had  no  authority  to  receive  on  behalf  of  the  plaintiffs, 
Ire.  Banking  Co.  v.  Smith,  (1892)  1  Q.  B.  C.  A.  765.  Pay-^ 
le  receiver  in  possession  of  one  of  several  estates  com- 
►rtgage,  being  regarded  as  made  by  the  mortgagor,  will 
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TiM&f  the  ^^bt  »l!V<»  «pi*!tiftt  all !  C^inHtrv  ^-  J?««»*,  1 1  H*  L.  C.  I 


ma4»  b^ 
and  Rgnii 

but  not  ogiiiii-r  «.i 
10  Ua.;2n;  but  k 

AthUrrtf,  li»  Cli,  I>iv 
A  receijit  for  inti  v 

fitttiiit*',  Im_'  given  I 
WTioro  a  not*'  wii 


it  fllive  agfiiT 

11  paid,  and  a-  i 

i4*  tn*   exor  hi  trust :  J'o/*(r.<,,\i  i 

(tf  part  of  ft  proyicrtv  in  inortgag© 

g^i  in  rt^pect  of  other  parte:  B 


..  itti  A  note  br  th©  holder  must,  to  9 

js  run  :  Brifff^s  v.  U'iUmt,  5  D»  M*  4  G. 

.    on  demanilj  atlmifsions  of  pa^inent  ol 

w<5ro  sutEcicTit  €'vi«knct>  oi  a  demand  to  make  the  statute  nin:  JleM%i 

B.  V.  Unm^n,  14  Ch.  I>ir.  687. 

8o  'where  the  drawer  of  a  cheque  notified  the  holder  that  it  cou 
paid  I  presentment  beinsr  thu6  excu.scrl,  time  ran  from  the  date  of  tb 
%  BtthdU  It  V.  B,,  34  Ch.  B,  561. 

A  n*>to  ^Tcn  by  two  partners  wa.^  barred  aeaingt  th«t  estate  of  tsm 

t  ho  survivor,  who  was  hi*  exor ,  had  paid  interest  within  the  s 

V.  Wmthmuu,  3  Drt'W.  02S  ;  b  W,  K.  30  :   Watscn  r.  TT-x* 

i.^^  1  '^  1  ;  and  soo  A'woar  v»  Ciyf ,  L*  E*  5  H.  L.  666 ;  J^cwA  v,  Hod^mm^ 

iL  0»  474  ;  Kay,  650, 

A  partner  who  nmke©  no  claim  »»  such  for  mx  years  doee  not  losf 
againftt  hi«  oo-partneip,  n^  time  only  begins  to  run  againBl  him  fi 
act  of  exclusion  bv  them :  BaHvn  v»  North  Sivffc'rdshirt  Jtjf,  Co.,  « 
458. 

Particular  payments  mado  in  respect  of  particular  adninc««  wiU 
Trent  the  |>c neral  balance  from  being  etatute  barred:  Be  Bainffnih,  i 
G„  49  L.  J.  Ch.  5. 

A  |)a\Tnent  made  on  the  eve  of  bankruptcy  for  the  express  p 
reviving  a  nftatut^s-barrcd  debt  may  be  eii'ectual  in  the  absence  of  a  t 
intent,  and  tjtfarr  whether,  oven  in  cfkBe  of  fraud,  the  debt  woui 
revived  if  the  creditor  were  innocent :  Be  Lanr,  Exp.  Oatc^  23  Q.  B. 

Part  payment  by  a  receiver  of  the  Court  without  tho  sanction  of  tl 
did  not  take  the  case  out  of  the  statute :  Whitlnj  v,  Lowt,  2  D.  &  J 
Bear.  421 ;  4  Jur.  N.S.  197,  Hl5. 

ArhimvlffiqmtntJ\ — As  to  acknowledjnnent.  Bee  Vhusemurt  v.  jTiirwfi 
Q.  B.  600  J  ^»;ic/.v  v^  Shurpr,  1  Ex,  D.  T2;  Shrt  v.  LmJmy^  2  Es 
Editxtrds  V.  Janrs^  1  X.  &  J.  534 ;  Vttrutu  v.  Mtlburti,  41  Ch.  Div.  424. 
be  in  "writing  (9  G.  4,  c.  14»  a.  9),  and  only  revives  the  debt  in  the  mi 
to  the  extent  Bj)ociiied :  PhUlipn  v.  P.,  3  ita.  299 :  MikhdVs  Clmm,  (S 
and  must  be  unconditional,  so  that  a  pi<»mii*o  to  pay  can  be  impUc 
T.  Hntnphrey&,  26  Ch.  Div*  474 ;  23  Ch.  D.  207  (**  at  that  time  the 
hare  been  paid  in  full/'  not  ijufficicnt) ;  and  see  Mtiferhoff  x.  Fi 

C,  P.  Biv.  63  ;  Ftrrdham  v.  WallU,  10  Ua,  217  ;  hen  V.  Flwa,  3  : 
fa  recital  in  a  creditor*8  deed) ;  (tvodr  v.  J^tb,  \  EL  &  EL  6 ;  7 
fadini*'«ion  of  title  in  an  answer  in  Chancery) ;  Briggi  v,  W%l*on,  5 
G.  12  (qualified  admission  by  un  exor  held  insufficient) ;  Bannrr  v. 
18  Cli.  B.  254,  274  (admisaion  that  an  unsettled  account  was  pen 
promise  to  pay  what  might  l>e  found  due) ;  Curve n  y,  Mtfbnrn,  ** 
iri^m  new  solra  to  former  soIfh  asking  for  particular  of  * '  any  nn»ettl 
costs  you  may  have  against "  client,  sufficient) ;  but  after  extinguis 
title  by  adverse  possession  for  twenty  years,  adtnowledgment  is  dt| 
JSoi^da'.^  y.  S.,  19  Cli,  Div.  373. 

If  an  efetate  is  de%nsed  to  a  trustee  to  sell  and  pay  debts,  and  subjei 
for  A.»  an  iit'luiowletlgtiient  in  writing  by  the  trustee  or  hia  agent; 
tlio  creditor  «  right  of  sxiit  for  twenty  ymivs ;  L*  Si.  John  v.  Boughto 
219. 

As  to  revival  of  debts  by  the  debtor's  will,  seo  Pook  y.  P.,  T  Ch.  1 

Ctmi'nthfitnf.'] — As  to  concealed  fraud,  see  Vane  v.  T.,  8  Ch.  383; 
BmjnitU,  23  W.  E.  090  ;  ^turgis  v.  Morsr,  24  Beav.  541  ;  Manhy  v.  I 
K,  &  J.  342 ;  wrongful  possession  m  not  enough  unless  it  is  int^^ntii 
steps  tti-o  taken  to  prevent  discover^" :  Tkan  y.  Th*mHe,  21  Beav.  CI 
T.  P.,  1  Drnw.  397,  398;  time  run's  from  the  time  when  the  fram 
tnight  ha%'o  been  **with  reasonable  diligence/*  discovered:  3  ^ 
c.  27,  s.  26;  (*httham  v.  Ifoar^^  9  Eq.  571  ;  Krchs,  Co^mmrs,  y.  N. 
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QuOd,  9  a  B.  Biv.  59;  8  a  B.  D.  296;  ReJennem, 
M)  L.  J.  Oil.  4 ;  Btcus^  where  there  is  conoeahnent,  but 
uxton,  14  Ch.  D.  537  ;  or  for  negligence  only  without 
Milburn,  54  L.  T.  N.S.  247,  723 ;  but  see  Wood  v.  Jmm, 

curred  by  fraud  of  a  debtor  not  discovered  until  after 
ankruptcy,  as  no  action  can  be  brought  pending  Uie 
Lte  wiU  not  run  until  it  is  annulled :  Re  Croaley,  Munm 
266. 

»quity,  any  more  than  at  law,  that  the  mere  non-suing 
r  for  any  period  within  the  statutory  limit  of  twenty 
ice  as  to  depriTe  him  of  his  right  of  requiring  payment 
:  Re  Baker,  Collins  y,  Rhodes ;  Re  Seaman,  Rhodes  v. 
) ;  unless,  by  conduct  or  express  authority,  he  has  mis- 
xuluced  tiiem  to  part  with  assets  liable  to  answer  his 
V.  J5.,  27  Ch.  Div.  622. 

Contract.'] — ^The  joint  effect  of  21  Jac.  1,  c.  16,  s.  3,  and 
Amendment  Act,  1856  (19  &  20  Y.  c.  97),  s.  9,  is  that 
sup,  p.  1165)  and  on  simple  contract  debts  must  be 
ars. 

untenanoe  of  a  lunatic  is  simply  a  debt,  and  the  Court 
n  six  years'  arrears  out  of  his  estate :  Re  Harris^  49  L. 
I,  7  Ch.  52. 

,  B.  10  (which  is  retrospective :  Pardo  v.  Bingham,  4  Ch. 
:>n,  8  E.  &  B.  429),  and  sect.  11,  absence  beyond  seas  or 
creditor  is  no  disability;  and  by  sect.  12  (which  is  not 
7.  Patterson,  29  Beav.  295),  no  part  of  the  United  King- 
hannel  Isles,  is  to  be  deemed  to  be  **  beyond  seas." 
LS  not  retrospective :  Jackson  v.  Woolley,  8  El.  &  Bl.  778 ; 
Vaithman,  3  Drew.  628)  part  payment  hj  one  of  severfd 
will  not  prevent  the  statute  from  running  against  the 
VI  V.  Younye,  6  Ch.  478;  Darby  &  Bos.  110,  f*  inf. 

lents,  see  Shelf.  B.  P.  St.  265 ;  Lindl.  5th  ed.  257,  508, 
I  the  periods  of  limitation  prescribed  by  these  statutes : 
H.  L.  656 ;  Lockey  v.  X.,  Free.  Ch.  518 ;  and  acted  in 
lovenden  v.  Annesley,  2  Sch.  &  L.  629. 
the  earliest  period  at  which  an  action  could  be  brought 
is  not  to  be  called  in  for  a  term  if  interest  is  regularly 
iault  in  payment  of  interest :  Reeves  v.  Butcher,  (1891) 
Hemp  V.  Garland,  4  Q.  B.  519. 

i  the  Pit  sues  before  the  time  has  expired,  and  the  Deft 
ng  a  new  action  within  a  reasonable  time  thereafter, 
ELS  run,  still  remains  in  force,  notwithstanding,  under 
I  abatement :  Swindell  v.  Bidkeley,  18  Q.  B.  Div.  250. 
firm,  to  be  repaid  on  demand,  with  compound  interest, 
ranee,  and  was  not  saved  by  entries  in  the  firm's  books, 
with  the  interest:  Jackson  v.  Ogg,  Joh.  397;  5  Jur. 

strator,'] — ^By  3  &  4  W.  4,  c.  27,  s.  6,  for  the  purposes  of 
claiming  the  estate  or  interest  of  his  intestate  is  to  be 
I  there  liad  been  no  interval  of  time  between  the  death 

^on  runs  from  the  death  of  the  intestate,  and  not  the 
Re  Williams,  Davies  v.  W,,  34  Ch.  D.  558. 
ot  run  against  a  testator's  or  intestate's  estate  until  a 
as  been  constituted:  Murray  v.  E,  L  Co,,  5  B.  &  Aid. 
tst,  4  Bing.  686 ;  Burdick  v.  Garrick,  5  Ch.  241 ;  imless 
J  death:  S.  C,  And  see  Boatwright  v.  B,,  17  Eq.  71 ; 
3  My.  &  C.  499 ;  nor  against  a  creditor  of  a  co.  (Cos. 
has  no  assets :  Re  Kensington  Station  Act,  20  Eq.  197. 
)  exor  personally  for  a  devastavit  in  distributing  assets 
T  a  simple  contract  debt  is  barred  in  six  years  from 
yati,  Bowles  v.  H.,  38  Ch.  D.  609  ;^  Gale,  Blake  v.  (7., 
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22  Ch.T).  820 ;  TAom*  v.  Kerr,  2  K.  &  J.  54  ;  and  payment  o 
beneficiaries  to  mortokgeee  will  not  keep  such  right  aliye :  Re  Qi 
he  maj  be  made  liable  after  that  period,  on  the  groimd  of  brea 
an  action  to  administer  his  testator's  estate :  Re  Marsden,  Bowdt 
26  Ch.  D.  783 ;  Re  Birch,  Roer.B.,  27  Ch.  D.  622 ;  Re  HyaU,  a 
and  see  Lewin,  396. 

The  defence  of  the  Statute  of  Limitations  might  have  be 
demurrer :  Prance  v.  Sympson,  Kay,  678  ;  Dawkins  v.  Lord  Pe* 
Ca.  51  ;  6  Ch.  D.  318;  NoyesY,  Crawley,  10  Ch.  D.  31;  exoe 
cause  of  action  was  not  taken  away :  Wakelee  y.  Dams,  25  W.  S 
A  debtor  to  the  testator  (an  exor  to  whom  leave  to  prove  i 
not  having  proved  the  will  until  more  than  six  years  after 
death,  his  proof  related  back,  so  that  he  could  not  set  up  the  stal 
Richards,  No.  2,  28  Beav.  366. 

An  exor  may,  before  judgment,  pay  or  retain  a  debt  barren 
Siahhchmidt  v.  Lett,  1  8m.  &  G.  415 ;  Hill  v.  Walker,  4  K.  & 
may  take  it  out  of  the  statute  by  admission  :  Moodie  v.  Banni 
432 ;  Blair  v.  Nu^efU,  3  J.  &  Lat.  673 ;  see  also  inf.  p.  1287  ;  or  1 
in  the  residuary  account:  Smith  v.  Poole,  12  Sim.  17;  althoDg 
he  throws  the  debt  upon  realty  devised  to  him  as  exor :  Low 

4  £q.  451 ;  but  he  cannot,  as  exor,  revive  the  debt  as  against 
though  devised  to  him  as  trustee :  Brigga  v.  WiUoti,  6  D.  M .  &  ( 

If  the  exor  refuse  to  do  so,  the  statute  cannot  be  set  up  ags 
of  the  Pit  in  a  creditor's  suit  by  the  residuary  legatees :  Brii 

5  D.  M.  &  G.  12,  21 ;  nor  by  the  other  creditors  either  before  ^ 
ment:  Adams  v.  Waller,  14  W.  R.  789;  FuUer  v.  Redman,  2( 
nor  by  the  Pit  in  a  legatee's  suit  against  a  debt  barred  in  testator'i 
on  which  judgment  has  been  recovered  against  the  exors :  Hut 
3  Gif.  214. 

But  after  judgment  an  exor  cannot  revive  a  statute-barred  d 
T.  Beale,  32  Beav.  26 ;  and  the  objection  may  be  taken  against 
Pit's  by  any  other  creditor :  FuUer  v.  Redman,  26  Beav.  614, 
exor  refusing,  by  any  one  interested  in  the  assets :  Shewen  v. 
1  Bus.  &  M.  347  ;  2  76.  75 ;  Hoodie  v.  Bannister,  4  Drew.  432 ; 
the  procedure  is  by  originating  sunmions :  Re  Wenham,  Hunt 
3  Ch.  59. 

But  if  all  the  parties  present  consent,  the  Court  is  not  boui 
the  claim  because  some  are  absent :  Alston  v.  Trcllope,  2  Eq.  2 
466. 

The  pendency  of  an  action  on  behalf  of  creditors  stayed  t 
against  all  creditors  coming  in  under  the  judgment :  Cofrpin  v. 
C.  C.  205 ;  Purcell  v.  Blennerhassett,  3  J.  &  Lat.  24  :  Stemdale 
1  Sim.  393 ;  Sugd.  R.  P.  St.  123—126 ;  but  semhh,  did  not  sa 
claimed  under  the  judgment :  Tatam  v.  Williams,  3  Ha.  347  ;  . 
24  Beav.  535 ;  and  a  smgle  creditor's  bill  did  not  stay  the  statu 
Birch,  15  Sim.  523;  nor,  after  six  months,  the  mere  issue  of  a 
V.  Af.,  3  Ch.  D.  101 ;  nor  an  imperfect  and  dormant  suit:  Dixi 
17  Beav.  421. 

But,  since  the  Jud.  Acts,  as  the  statute  affects  Courts  of  < 
action  is  no  longer  brought  by  one  creditor  on  behalf  of  others  q 
estate,  and  as  an  admon  judgment  can  be  expeditiously  had 
the  reasoning  of  the  former  cases  no  longer  applies :  Re  Or 
Tofield,  18  Ch.  D.  551,  in  which  C€ise  a  simple  contract  debt,  1 
barred,  was  not  available  for  proof  in  an  aomon  action  brougl 
against  his  co-exor  before,  but  in  which  judgment  was  not  pro: 
after,  the  statute  had  run. 

The  right  to  have  the  realty  administered  is  not  kept  alive  by 
of  an  action  for  admon  of  the  personalty :  Bushy  v.  Seymour,  1  i 
and  see  Thome  v.  Kerr,  2  K.  &  J.  54. 

A  creditor  is  entitled  to  a  grant  of  admon  although  his  debt 
the  statute:  Re  Coomha,  L.  R.  1  P.  &  M.  193;  Coombs  v.  C, 
has  to  give  a  bond  to  administer  rateablv :  S,  C. 

The  right  to  administer  the  estate  of  a  deceased  trustee  fo 
of  taking  the  trust  account  is  not  barred  in  six  years  fro 
although  the  property  he  received  is  not  ear-marked,  and  the  I 
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>  a  specialty  debt :  Ohee  v.  Bishop,  1  D.  F.  &  J.  137  ; 
nttlebank  v.  Goodwin,  5  Eq.  545;  Woodhotise  v.  TT.,  8 
r  V.  Carttmghty  14  Eq.  167. 

I  Trustee  Act,  1888,  s.  8,  in  the  case  of  actions  brought 
890,  y.  sup.  Chap.  XLI.,  p.  981 ;  and  that  the  section 
e  action  is  brought  before  and  judgment  for  general 
b  date,  see  Be  Harrison,  Allen  v.  Cort,  W.  N.  (92)  148. 
s  final  account  has  been  x>assed  and  his  recognizance 
Y  position  as  regards  a  balance  not  accounted  for,  so 
iself  of  the  Statutes  of  Limitation  :  Seagram  y.  Tuck, 

mant  for  life  to  repair  pursuant  to  a  condition  in  the 
iTiity,  and  3  &  4  W.  4,  c.  42,  s.  2,  does  not  apply  so  as 
[lis  estate  for  non-repair  made  after  the  six  months 
ims,  Andrew  v.    W.,  54  L.  T.  N.S.  105 ;  52  L.  T. 

in  the  absence  of  evidence  to  the  contrary,  an  exor 
"  taken  upon  himself  the  admon  of  the  estate ''  at  the 
anted  :  8.  C,  per  Kay,  J.,  52  L.  T.  N.S.  41. 
T  a  sum  of  stock  to  trustees  was  barred  by  the  statute, 
jT  a  trust  fund  to  **the  exors  in  trust,"  nor  settlor's 
;ed  to  have  been  paid  to  the  trustees :  Spickernell  v. 

676;  Stone  Y.  8.,  5  Ch.  74. 

I  from  personalty  is  inoperative  to  stop  the  statute : 
\  382 ;  1  Buss.  &  M.  255 ;  Freake  v.  Cran/eldt,  3  My. 
jueedy,  1  Beav.  55;  Be  Stephens,  Warburton  v.  S,,  43 
le  testator  leaves  no  real  estate  to  support  the  trust : 
th,  14  Q.  B.  D.  396.  The  statute  is  stayed  by  an 
)ts  out  of  realty,  but  not  by  a  mere  charge  of  them  on 
Teasdal^,  1  D.  J.  &  S.  52 ;  9  Jur.  N.S.  60,  237 ;  Jacquet 

Stephens,  Warburton  v.  S,,  43  Ch.  D.  39.     And  where 

are  given  together  upon  trust  for  sale  and  conversion 
[lereout,  the  period  of  limitation  as  to  the  realty  will 
phens,  sup,,  and  qucere  as  to  apportionment  of  debts 
p.  45. 

iebts  does  not  create  a  debt  which  did  not  exist,  and 
Harcourt  v.  WhiU,  28  Beav.  309. 
jes  being  barred  by  lapse  of  time,  v,  in/,  p.  1256. 
ite-barred  debts,  v,  sup,  p.  1160;  and  in  the  case  of 
Vn.,  p.  1388. 

:  claims  as  stale  demands,  irrespectively  of  the  Statutes 
uther/ord,  Brown  v.  B,,  14  Ch.  Div.  687, 692 ;  Banfield 

Masonic  Ins,  Co,  v.  Sharpe,  (1892)  1  Ch.  154, 167. 


editor's  Action — Further  Consideration. 

mt — Paying  in  Balance — Payment  of  Costa 
and  Debts. 

18  exor  of  the  will  [or  admor  of  the  effects]  of  the 
I  A.,  on  or  before  &c.,  lodge  in  Court  to  the  credit 
L  the  schedule  hereto,  the  sum  of  £690,  certified 
Q  respect  of  the  personal  estate  of  the  testator  [or 

e  Pits  and  the  Def ts  of  this  action,  [If  so,  incurred 
last  taxation;  If  directed,  and  the  costs  of  the. 
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Deft  B. ;  If  not  described  above,  the  exor  of  the  will,  or  a 
effects]  of  the  testator  [or  intestate]  as  between  solr  ai 
directed,  including  in  the  costs  of  the  said  Deft  any  cha 
penses  properly  incurred  by  him  and  not  already  taxed 
relating  to  the  admon  of  the  testator's  [or  intestate's]  e 
execution  of  the  trusts  of  his  will,  beyond  his  costs  of  t 
And  Let  subsequent  interest  be  computed  on  the  debts  of 
[or  intestate]  mentioned  in  the  —  schedule  to  the  Chief  O 
cate,  dated  &c.,  at  the  respective  rates  already  certified  tl 
the  rate  of  £4  p.  c.  per  ann.]  from  the  foot  of  the  said  cert 
day  for  payment ;  And  Let  the  amoimts  due  to  the  seve: 
therein  named  for  principal  and  interest  in  respect  of  thei 
the  total  amount  thereof,  be  certified.  [Schedule  direct 
much  of  the  £ —  New  Consols  in  Court,  as  with  the  said  8 
if  so  paid  in,  and  any  dividends  to  accrue  due  on  the  sai 
raise  such  costs  when  taxed,  and  the  total  amount  whi 
certified  to  be  due  in  respect  of  such  debts,  be  sold ;  and  t 
costs  be  paid ;  and  that  in  the  next  place  the  several  am< 
shall  be  certified  to  be  due  to  the  several  creditors  na 
schedule  to  the  said  certificate  in  respect  of  their  debts  b 
that  the  residue  (if  any)  of  the  fund  in  Court  be  carried 
account,  of  **  Eesidue  of  the  Estate  of  A.  deceased  subje< 
duty.'']— Liberty  to  apply. 

In  Green  v.  Bmhj,  V.-C.  S.,  17  Nov.  1866,  A.  2878 ;  S.  C,  W. 
a  debt  of  about  £27  due  to  an  infant  was  ordered  to  be  paid  to  tl 
her  undertaking  to  pay  the  amount  into  a  Post  Office  Saving 
this  course  cannot  usually  be  adopted,  on  ac^oimt  of  the  rules  oi 
Bank. 

^\^le^o  there  are  only  a  few  creditors,  subsequent  interest  m 
tained  by  affidavit,  but  no  direction  to  that  effect  is  requii-ed  in  t 

Where  the  fund  is  ample  to  pay  both  costs  and  debts,  the  amo 
specified  in  the  schedule  :  see  Payment  Schedule  Form,  No.  63. 

For  an  order  dii-ecting  the  costs  relating  to  realty  to  be  distin, 
paid  out  of  the  proceeds  of  the  sale  of  the  realty,  see  Naylor 
V.-C.  L.  Cranworth,  25  July,  1851,  B.  1119. 

For  an  order  apportioning  costs  between  legal  and  equitabh 
Lowthian  v.  Ilmdl,  L.  C,  23  July,  1790,  B.  693;  4  Bro.  C.  C.  1 
737.  . 

For  an  order  apportioning  debts  between  heir  and  custonia 
Walter  v.  Goring,  M.  E.,  21  June,  1757,  B.  314. 

Where  any  of  the  debts  do  not  exceed  £10,  the  chief  clerk 
discretion  as  to  making  them  payable  to  the  solr  of  one  of  the  pa 
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2.  Eepresentative  to  apply  Balamefor  Costs,  and  pat/  in 

Tax  the  costs  of  the  Pits  and  the  Defts  of  this  actioi 
sup,"] ;  And  Let  the  Deft  B.  retain  the  amount  of  his  said  < 
so  taxed,  out  of  the  balance  of  £ — ,  certified  to  be  due  fr 
respect  of  the  testator's  [or  intestate's]  personal  estate  [If 
And  Let  the  Deft  B.  thereout  also  pay  to  the  Pit  A.,  and  t 
C.  and  D.,  their  said  costs  when  taxed] ;  and  if  such  balani 
insufficient,  the  said  Deft  is  to  retain  the  same  in  part  payu 
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ts,  80  far  as  it  will  extend ;  And  Let  the  Deft  B.  within  Sec. 
\  date  of  the  taxing  master's  certificate,  lodge  the  residue,  if 
uch  balance,  the  amount  to  be  certified  by  the  taxing  master,  in 
s  directed  in  the  schedule  hereto. — [Add  Lodgment  Schedule, 
0.  3.] 
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3,  Assets  deficient — Apportionment. 

it  appearing  that  the  assets  of  the  testator  [or  intestate]  will 
nfficient  for  the  payment  of  his  debts  and  funeral  expenses  in 
:  the  costfr  of  the  Pits  and  of  the  Defts  of  this  action,  the  costs 
Pit,  and  of  the  Deft  B.  (represve)j  as  between  solr  and  client, 
g  in  the  costs  of  the  Deft  B.  any  charges  &c.  [Form  1,  sup,"] 
i  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule 
And  Let  the  residue  of  the  said  cash  &c.  be  apportioned 
the  creditors  of  the  testator  [or  intestate]  named  in  the  schedule 
bief  clerk's  said  certificate,  dated  &c.,  rateably  in  proportion  to 
ants  due  to  the  said  creditors  :  And  Let  the  amounts  so  appor- 
►e  certified. — [Add  Payment  Schedule,  Forms  Nos.  32,  64.] 

&  S3  Y.  c.  46,  all  specialty  and  simple  contract  debts  of  persons 
L  or  after  1  Jan.  1870,  stand  in  equal  aegree,  whether  the  assets  are 
Bqnitable ;  but  where  the  testator  or  intestate  died  before  that  day, 
issets  are  legal,  specialty  creditors  will  still  be  paid  in  priority.  For 
)rder  in  such  a  case,  see  Seton,  4th  ed.  p.  839. 
)  it  is  doubtful  whether  the  assets  are  sufiOlcient,  the  order  should  be 
tematiYe.  If  it  be  doubtful  whether  there  will  be  sufficient  to  pay 
I  of  all  parties,  the  costs  of  the  exor  or  admor  will  be  proyided  for  in 

apportionment  cannot  conyeniently  be  expressed  in  the  schedule  by 
I  fractions,  it  must  be  certified,  as  the  Chcmcery  Paymaster  wiU  not, 
C.  P.  R.,  act  upon  an  affidavit  verifying  an  apportionment. 
)  ^e  rate  of  interest  is  uniform,  or  where  none  of  the  debts  carry 
or  where  a  specific  amount  of  cash  is  to  be  divided,  or  a  dividend  on 
id,  Payment  Schedule  Forms,  No.  63  and  64,  will  be  applicable, 
der  where  an  ample  fund  was  realized  by  the  Pit's  dihgence,  to  tax 
I  as  between  party  and  party,  and  also  as  between  solr  and  client, 
rtain  the  difference,  the  former  to  be  paid  from  the  general  fund, 
rence  out  of  a  fund  to  be  carried  over  equal  in  amount  to  the  debts, 
residue  of  such  fund  to  be  apportioned  among  the  creditors,  see 
7.  Hatfield,  1  Ee.  362 ;  followed  m  principle  in  Ooldsmith  v.  Russell, 
&  G.  556. 
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nent  of  Debts  by  Representative  out  of  Residue  after  Payment 
of  Costs. 

be  Deft  D.  within  —  days  after  the  date  of  the  Taxing  Master's 
to,  out  of  the  residue  of  the  balance  of  £ —  certified  to  be  due 
n  in  respect  of  the  personal  estate  of  the  testator  [or  intestate], 
he  creditors  named  in  the  first  schedule  to  the  Ohief  Clerk's 
to,  dated  &c.,  the  amounts  certified  to  be  due  to  them  as  ere- 
I  the  testator  [or  intestate],  with  subsequent  interest  at  such 
interest  as  the  same  respectively  carry,  from  the  &c.,  the  d.ate 
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of  the  Chief  Clerk's  said  certificate,  until  payment. — See . 
6.  V.  Croyden,  V.-C.  M.,  29  April,  1874,  A.  1038. 

If  the  fund  is  ample,  the  debts  may  be  paid  at  once,  and  the  i 
in  a  schedule. 


Us 


5.  Executor  to  apportion  the  Residue  wheti  Assets  c 

Let  the  Deft  B.  [^xor]  within  &c.  out  of  &c.,  [Form  4, 
tion  the  residue  of  the  said  sum  of  £ —  among  the  ere 
named  in  the  schedule  to  the  Chief  Clerk's  certificate,  dt 
ably  to  the  amounts  certified  to  be  due  to  them. 

6.  Executor  to  male  a  Dividend. 

Let  the  Deft  B.  [^xor]  within  &c.  [Form  4,  sup,\  pay 
creditors  of  &c.,  named  in  the  schedule  to  the  Chief  Clerl 
dated  &c.,  a  dividend  of  6«.  6</.  in  the  pound  on  the  am( 
to  be  due  to  them  as  creditors  of  the  testator. 

7.  Return  of  Probate  Duttj. 

Let  the  Deft  be  at  liberty  to  apply  to  the  Commrs  of  LiJ 
for  a  return  of  stamp  duty  paid  in  excess  on  the  probai 
tator's  wiU,  he  by  his  solr  undertaking  to  apportion  the 
received  by  him,  after  deducting  his  costs,  charges,  and 
receiving  and  of  distributing  the  same  among  the  credito 
tator  named  in  the  schedule  hereto  [or  to  the  Chief  Clerk 
dated  &c.],  rateably  in  proportion  to  the  amounts  due  to 
pay  the  same  accordingly. — Harper  v.  Broum,  T.-C.  H.  i 
3  July,  1875,  A.  2089. 

This  direction  is  necessary  in  all  cases,  as  the  commrs  refus 
return  of  duty  unless  the  whole  amount  on  which  it  is  clai 
actually  paid  over. 

8.  Executor  to  apportion  outstanding  Estate  among  C 

And  Let  such  outstanding  personal  estate,  as  and  wb 
shall  be  got  in,  be  apportioned  by  the  Deft  rateably  amc 
to  the  creditors  named  in  the  first  schedule  to  the  Chief 
tificate,  dated  &c. — Re  Hooper,  H.  v.  Mans/ieldy  V.-C.  M.  i 
7  July,  1875,  A.  1778. 

9,  After  Sale  by  Consent  of  Incumbrancers  still  C 

Let  subsequent  interest,  at  the  rate  of  £ —  p.  c.  per  € 
puted  on  the  principal  sum  of  £ — ,  certified  to  be  due  to 
of  his  mortgage  in  the  Chief  Clerk's  said  certificate  men 
&c.,  the  date  of  the  said  certificate  to  the  day  for  paymei 
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nibsequent  intereet,  and  fhe  total  amount  dne  to 
of  the  said  mortgage,  be  certified. — [Add  sche- 
stock  in  Ck)iirt,  and  payment  to  incumbrancers 
priorities  of  the  amounts  certified  to  be  due  to 
Surplus,  if  any,  to  be  applied  in  aid  of  the  per« 


^sequent  interest  on  the  mortgage  is  i^greed  on  up  to 
lentingto  salci  v,  8up.  p,  1207, 


remomly  orcki^ed  to  be  Soldy  or  Proceeds  of  8ah 
inmfficienU 

ktion  of  costs,  and  for  application  of  personal  estate, 
my  realty  already  sold,  towards  funeral  expenses 
cessary,  for  apportionment  [Forms  1,  3,  pp.  1225, 
)peariQg  that  the  testator's  or  intestate's  personal 
proceeds  of  the  testator's  or  intestate's  real  estate 
Bn  sold  pursuant  to  the  said  judgment  or  order, 
sufficient  for  the  payment  of  his  debts  and  funeral 
rith  the  subsequent  costs  of  this  action;  Let  a 
e  testator's  [or,  if  heir  a  party ^  intestate's]  real 
Isold  [or  mention  any  particular  estate  next  to  ha 
istator's,  or  intestate's,  real  estate  at  &c.,  in  the 
rtificate  mentioned],  to  make  good  the  deficiency 
I  (and  the  proceeds  of  his  real  estate  already  sold) 
[lis  debts  and  funeral  expenses,  or,  if  necessary, 
eal  estate,  be  sold  with  the  approbation  of  the 
hrancesy  free  from  the  incumbrances  of  such  of  the 
e  said  certificate  named  as  shall  consent  to  the 

the  incumbrances  of  such  of  them  as  shall  not 
'  of  such  incumbrancers  shall  so  consent,  Let  the 
I  account  of  what  is  due  to  such  of  the  incum* 
sent  to  the  sale  in  respect  of  their  incumbrances ; 
are  the  priorities  of  such  last-mentioned  incum- 

incumbrancers  appear  and  consent;  And  A.  and 
)f  the  testator's,  or  intestate's,  real  estate  at  — ,  in 
artificate,  dated,  &c.,  mentioned,  by  their  counsel 
enting  to  the  sale,  Let  a  sufficient  part  of  &c.  be 
he  mortgages  of  A.  and  B.  in  the  said  certificate 
;  the  following  &c. ;  2.  An  account  of  what  is  due 
vely,  in  respect  of  their  said  mortgages]  ;  And  Let 
3y  such  sale  be  lodged  in  Court  &c. — [Add  Pay- 
a  No.  32 ;  and  Lodgment  Schedule,  Form  No.  3.] 

I  as  to  the  order  in  which  assets  are  appHed  in  payment 
JSI. 

4k 
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11.  Leave  to  apply  in  Chambers  for  Payment  of  Pure 

Aim  any  of  the  parties  are  to  be  at  liberty  to  apply  in 
the  application  of  tbe  money  to  arise  by  sncli  sale  (i 
to  apply)  as  they  sliall  be  advised. 

Where  the  value  of  the  property-  to  be  sold  is  small,  and  n 
remains  to  be  done  in  the  suit,  the  Court  sometimes  g^ves  lef 
Chambers  for  payment  out  of  the  purchase-money,  wiUiont  a 
thor  consideration ;  notice  of  the  application  being  giyen  to  t 
see  Thorp  v.  On^n,  2  S.  &  G.  i. ;  Leatheri  v.  Thorns,  lb.  ii. 

12.  Account  of  Rents. 

And  in  case  the  money  to  arise  by  snch  sale  shall  noi 
to  make  good  the  deficiency  of  the  testator's  personal  ( 
account  be  taken  of  the  rents  and  profits  of  his  real  ( 
received  by  &c. 

See  note,  sup.  p.  1208 ;  and  Davits  v.  Tvppy  Form  2,  inf. 
p.  1398. 

13.  Account  of  Personal  Estate  {and  RetUs)  can 

And  Let  the  accounts  of  the  testator's  [or  intestate's]  i 
[If  soj  and  of  the  rents  and  profits  of  his  real  estates]  d 
judgment  be  carried  on  from  the  foot  of  the  account  (accc 
&c.,  referred  to  in  the  Chief  Clerk's  certificate  [or  Let 
directed  by  the  said  judgment  and  numbered  &c.  be  cent 

14.  D(ficiency  to  be  raised  by  Mortgage^  and  ap^ 

It  appearing  by  the  Chief  Clerk's  certificate,  dated  &c, 

Bonal  estate  of  the  testator  is  insufficient  for  payment  of 

funeral  expenses,  and  the  costs  of  this  action,  tax  th< 

Pit  and  Deft  of  this  action,  as  between  solr  and  diei 

subsequent  interest  on  debts  &c.  [Form  1,  sup.  p.  1225]; 

the  purpose  of  providing  for  payment  of  such  debts,  inter 

such  a  sum  as  the  Judge  shall  direct  be  raised  by  mortgi 

cient  part  of  the  testator's  real  estate  mentioned  in  the  si 

said  certificate,  or  if  necessary  of  the  whole  thereof,  with 

tion  of  the  Judge ;  And  Let  such  mortgage  be  settled  1 

and  be  executed  by  such  parties  as  the  Judge  shall  dir 

A.,  the  tenant  for  life  of  the  said  estate  [and  the  tenant  f< 

for  the  time  being,  or  0.  and  D.,  the  trustees]  under  tl 

testator  [or  the  person  or  persons  for  the  time  being  e: 

receipt  of  the  rents  and  profits  of  the  said  estate],  keep 

terest  of  such  mortgage ;  And  Let  the  mortgagee  or  mor 

liberty  to  lodge  the  money  to  be  raised  by  such  mortgage 

directed  in  the  schedule  hereto,  the  name  or  names  of  8U< 

or  mortgagees  and  the  amount  so  to  be  lodged  to  be  c< 
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ion  of  such  mortgage  by  such  parties  thereto  as 
)  be  directed  being  certified,  out  of  the  said  monej 
yourty  the  said  costs  be  paid  as  directed  in  the 
dd  Lodgment  Schedule,  Form  No.  11,  combined 
[ule,  Forms  Nos.  32  and  63.]— See  Tompsett  v. 
July,  1871,  B.  2548. 


^1' 


'ency  to  be  raised  hy  Mof^gage  or  Sale, 

he  Chief  Clerk's  certificate,  dated  &c.,  that  the 
he  testator  is  insufficient  &c.  [Form  14,  sup."] : 
irpose  of  providing  for  payment  of  such  debts, 
ich  a  sum  as  the  Judge  shall  direct  be  raised  by 
he  testator's  real  estate  mentioned  in  the  (second) 

certificate,  or  if  necessary  of  the  whole  thereof, 
I  of  the  Judge ;  And  in  case  the  same  shall  be 

Let  such  mortgage  be  settled  &c.  [Form  14, 
ise  the  same  shall  be  raised  by  sale,  the  money 
be  paid  into  Court  to  the  credit  of  this  action  &c. 
itituled  "Proceeds  of  Sale  of  the  Testator's  Real 
I  the  parties  are  to  be  at  liberty  to  apply  in 
pplication  thereof  as  they  may  be  advised  [or 
on  V.  Sicaitif  M.  R.  at  Chambers,  27  April,  1877, 


'f-    /f 


tllf 


ni 


it 
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directing  a  mortgage,  as  in  Forms  14  and  15,  will  be 
sequent  interest  will  be  computed  on  the  debts ;  and 
by  anticipation,  and  certified ;  the  total  amoimt  to  be 
L8  ascertained,  the  draft  of  the  mortgage  for  securing 
i  at  Chambers,  and  the  engrossment  will  be  signed  by 


rill  certify  the  amount  to  be  paid  in  and  the  name  of 
14,  mp.) ;  the  morteagee  will  then  pay  the  amount 
h  payment  being  made  the  mortgage  will  be  executed 


ief  Clerk  will  then  make  a  certificate  of  the  computa- 
amount  due  to  each  creditor,  and  of  the  execution 
n  such  certificate  being  produced  to  the  Paymaster,  he 
>f  the  mortgage  will  be  taxed  as  part  of  the  costs  of 
in  the  taxation  without  any  express  direction.  The 
should  be  included  in  the  costs  of  the  Pit  or  other 
act  of  the  action. 

tgagee  pays  the  amount  into  Court  under  a  second 
mbers  instead  of  under  a  certificate.  But  the  course 
e  convenient. 

led  by  sale  the  proceedings  will  be  the  same  as  in  other 
curt,  as  the  money  cannot  be  directed  to  be  applied  till 
id  their  conveyances  delivered ;  but  the  application  for 
proceeds  may  be  made  at  Chambers,  if  authorized  by 
15,  «up. 
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NOTES. 
FORM  OF  OEDEB. 


0  direct  the  amount  of  subsequent  interest  to  be  verified 
master  requires  an  affidavit  he  will  call  for  it:  S.C.F.B. 


K. 
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If  tbare  be  any  surplus,  it  eliotild  be  carried  to  the  account  of  tb 
]Xit«r»ted  ia  the  estate,  subject  to  legacy  duty,  or  ii  the  Court  thin 
to  the  le^  pere.  r^prwve.  The  debta  and  co«ta  may  be  faiaed  h 
iale8»  and  either  of  them  first,  if  the  oeseta  are  ample. 

Whei«  a  reodTer  haa  been  appointed  generally  m  an  actian«  it  is 
aary,  on  further  oonaiderationi  to  dir^  that  he  be  continued :  J^  U 
r.  T.  r.,  37  W.  E,  42ft. 

For  notee  as  to  the  mode  of  dealing  with  funds  in  Court,  and  tb 
order  to  be  acted  upon  by  the  paymaeter,  f.  Chap,  XVl,,  Yol.  ] 
*  *  LoDOHzirr  jjn)  Payment  of  Fuims," 


aTTBSEQUE^TT  DTTEREST. 

It  was  formerly  held  that  interest,  when  computed,  became  prin< 
would  carry  interest  :  see  Bacon  t-  Cfark\  I  P.  Wms,  480 ;  but  after 
intertet  waa  given  on  interest  reported  due  except  in  the  case  of  a  n 
Turner  T.  T.,  1  Jac,  &  \\\  47 ;  Ferkym  v.  Baynttm,  1  Bro.  C.  C,  ^ 
see  Rrott^n  t.  Barkham^  ButUr  t.  Duncxmkh^  1  P.  Wma.  653,  453;^ 
i\»W*,  1  Vez.  496.  ' 

For  the  ^neral  rulea  aa  to  what  debta  carry  interest,  t'.  sup,  p.  I 
aa  to  allowing  intereat  on  debta  proved  in  admon  suits,  mjn  p.  1205^ 

Subsequent  interest  is  not  allowed  on  suma  ordered  to  be  paid  h 
Oourt  by  the  neglect  of  the  creditor ;  but  is  allowed  as  againist  fun 
qnentlv  comiug  in  on  balanced  remaining  due  after  the  original  f 
bean  illgtributed  :  Jthity  \\A.,l  Ch.  D,  243;  4  Ch.  Div,  7^7. 

Where  creditors  cannot  be  found,  a  sum  representing  their  de 
interest  to  tho  date  of  carrying  over,  may  bo  carried  over  and  re 
Courti  the  residue  of  the  fund  baing  fully  adminiBtered :  Mamlpit 
dormld,  69  L.  J.  Ch.  231,  232,  where  see  form  of  order. 


MODE  OF  PAYMENT. 

The  Plt*8  solicitor  is  bound  to  attend  at  tho  Pay  OflSco  with  the  ( 
Chief  Clerk*0  certificate,  on  payment  of  the  usual  lee  :  Ltchmtrt  v.  J 
Euss.  73  ;  and  aee  Shoriley  v,  Selby,  5  Madd.  447. 

It  is  not  the  practice  to  direct  payment  to  the  aolrs  of  aums  excec 
due  tA}  creditors ;  and  as  to  such  payment,  i*.  9up^  Vol.  I.  pp.  203,  2C 

A  Bok  who  refujjod  to  produce  an  onler  for  pajTnent  to  a  morrie 
until  he  had  been  paid  alleged  advances,  was  ordered  to  do  so  an»: 
ooats  of  the  motion  :  BeiH/an  v-  Amphlttt^  Be  Sidnty^  8  Jur.  N.S.  7a! 

Where  after  a  judgment  in  a  creditors*  suit,  a  deficient  estate  , 
orderotl  to  be  apportioned  amoog  c^'tlain  named  creditors  who  ba^ 
their  debts,  but  some  of  the  funds  huve  remained  unclaim»>d  for  mo^ 
and  other  fimds  have  since  accrued,  tho  Court  can  only  deal  with  t 
on  the  footing  of  the  original  order  for  payment.  All  the  creditors  \ 
that  order  have  a  vested  iuterest  in  the  fimds  then  or  subseque 
tributable,  and  after  some  crerlitors  have  disuijj>eared,  those  whj 
cannot  be  paid  iu  full,  but  only  their  proportion  of  capital  and  J 
Ald^mn  t.  Pdri^,  2b  W.  K,  3Gl/n. ;  AMry  v.  J.,  1  Ch.  D.  243  ;  4 
767;  and  see  Whttler  v.  (/<7/,  19  Efj.  316;  Mamfpin  v.  MatiiomtUi,  | 

As  to  pai^Tnont  under  powers  of  attorney,  i\  sup,  Yol.  I.  p.  201 
to  pajTiiont  of  tftat^ite- barred  debts,  mp.  p.  1224. 

i  or  the  mode  by  which  creditors  obtain  payment  of  the  sums  cert 
to  them,  see  Lcchmcre  y*  Brazier,  1  Eusa.  75  ;'Dan.  6th  ed.  1036,      i 


OOBXa  OF  ACTIOX — ASSETS  DEFICIENT. 


\ 


Though  in  Sfvak  r.  Mihier^  6  Sim.  572,  the  costs  of  all  parties 
been  ordered  to  bo  taxed  and  paid  from  a  fund  in  Court,  the  Court  w 
give  tho  Dofts,  the  heir  and  admor,  prioiity  as  to  coste,  in  Gttunt  T* 
2  lift.  413j  after  a  smiihir  order,  priority  was  still  given  to  the  exor 
may  bo  gi von  by  the  order:  Youn*f  v»  Everest ^  1  Buas.  <&  M.  426, al^ 
has  exhausted  the  assets  by  confessing  judgments :  Sand^non  t«  Stot 
Bea7.  16$, 
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9  deficient  (the  costs  of  the  exors  as  between  solr  and 
proyided  for :  Henderson  v.  Dvdda,  2  Eq.  532 ;  Weten- 
.  285 ;  Dodds  v.  Tuke,  25  Ch.  D.  617),  the  costs  of  the 
e  Defts  (beneficiaries)  are  taxed  between  party  and 
S8U  out  of  the  fand,  which  is  next  applied  to  pay  Fit's 
1  solr  and  client,  and  then  the  deots :  Henderson  v. 
V.  Gibson,  14  Eq.  379. 

ipplies  where  the  action  is  by  a  creditor  of  a  deceased 
is  sufficient  for  payment  of  separate,  but  not  of  part- 
to,  NordenY,  M.,  32  Ch.  D.  613;  and  where  the  action 
ced  by  a  legatee  or  next  of  kin,  and  the  creditor  sub- 
conduct  of  it:  Be  Richardson,  R.  v.  i?.,  14  Ch.  D. 

)  Pit  is  a  mortgagee,  v.  sup,  p.  1213 ;  and  where  he  is  a 
\  et  seq. 

i,  1  Keen,  358,  et  sup,  p.  1227,  the  assets  being  mainly 
ice,  and  more  than  paying  debts,  his  costs,  as  between 
)aid  out  of  the  assets,  and  his  extra  costs  by  the  other 
to  contribution,  see  8,  C, ;  and  see  Ooldsmith  y.  Rus-. 

in  which  the  principle  of  this  case  was  followed: 
l-  468 ;  and  the  Court  would  not  let  the  other  parties 
ed  by  Pit,  though  his  claim  failed,  without  denaying 

Adams,  8  Beav.  108,  104,  n. 

spite  of  full  information  of  no  assets  to  meet  his  debt, 
X)sts  of  action:  King  v.  Bryant,  4  Beay.  460;  Fuller  y. 
nd  in  a  creditor's  action,  it  beine  found  there  were  no 
costs,  as  between  party  and  parfy :  Blake  v.  Simpson, 
854;  Beg.  Min.  210.  There  being  no  assets  imad- 
Ls  dismissed,  but  not  with  costs,  the  account  giyen  by 
confirmed  by  the  report :  Robinson  y.  Elliott,  1  Buss, 
t,  a  simple  contract  creditor,  did  not  know  the  state 
entitled  to  his  costs,  though  there  was  not  enough  to 
arkins  v.  Paxt<m,  2  My.  &  K.  320. 
lourts  is  to  giye  the  Pit  in  a  creditors'  action  his  costs 
Dyided  there  are  assets :  Abell  y.  Screech,  10  Yes.  358 ; 
istering  the  estate,  whether  in  or  out  of  Court,  are  a 
omes  y.  Stotherd,  1  S.  &  S.  461 ;  and  rank  before  costs 
Major  y.  M.,  2  Drew.  281 ;  Re  Mayhew,  Rowles  y.  M,, 
)e  Adames  y.  Hallett,  6  Eq.  468 ;  Hare  y.  Rose,  2  Vez. 

oly  allowed  costs  as  between  pjarty  and  party :  Lech^ 
.  81 ;  where  the  fimds  are  sufficient :  Brodie  y.  Bolton, 
8S  under  special  circumstances:  Stanton  y.  Hatfield, 
but  where  they  are  deficient,  costs  are  usually  giyen 
slient :  Hood  y.  WUson,  2  Buss.  &  M.  687 ;  Barker  y. 
U8 ;  Tootal  v.  Spicer,  4  Sim.  510 ;  SuUon  v.  Doggett,  3 

or  general  admon  when  the  assets  are  deficient,  v.  in/. 
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876  (38  &  39  V.  c  77),  s.  10.  "in  the  admon  by  the 
I  any  person  who  may  die  after  the  commencement  of 
875),  **  and  whose  estate  may  proye  to  be  insufficient 
1  of  his  debts  and  liabilities,  and  in  the  winding-up  of 
Acts,  1862  and  1867,  whose  assets  may  proye  to  bo  in- 
lent  of  its  debts  and  liabilities  and  the  costs  of  winding- 
all  preyail  and  be  obseryed  as  to  the  respectiye  rights 
dd  creditors,  and  as  to  debts  and  liabilities  proyable,  and 
annuities  and  future  and  contingent  liabilities  respec- 
orce  for  the  time  being  under  the  law  of  bankruptcy 
states  of  persons  adjudged  bankrupt;  and  all  persons 
would  be  entitled  to  proye  for  and  receiye  diyidends 
V  such  deceased  person,  or  out  of  the  assets  of  any  such 
Eer  the  decree  or  order  for  the  admon  of  such  estate. 
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or  under  the  windinpr-iip  of  such  co. ,  and  make  such  claims  a< 
as  they  may  respectively  be  entitled  to  bv  virtue  of  this  Act." 

In  Re  Smith,  (ireen  v.  8.,  22  Ch.  D.  586,  the  Court,  befor 
rules  in  bankruptcy  to  the  admon  of  an  estate,  directed  an  ii 
tlie  estate  was  insolvent. 

This  section  does  not  alter  or  enlarpre  the  assets  to  be  adminis 
it  varies  the  rights  as  to  the  admon  of  them  :  Re  D'EpineuU,  T 
20  Ch.  D.  217 ;  Gvrriufje  v.  Irwell  Si/ndicaie,  34  Ch.  D.  128. 

And  an  unregristered  bill  of  sale  is  not  rendered  void  as  i 
secured  creditors  of  a  deceased  insolvent :  Re  D^ Epineuil,  Ti 
20  Ch.  I).  217. 

The  sections  of  the  Bankruptcy  Act,  1883,  relating  to  debt* 
l)rovablo  are  sects.  37  (as  to  the  description  of  debts  provi 
mutual  deaUngs  and  set-off),  r.  aiip,  pp.  1161,  1162,  and  3! 
civditors),  r.  aup.  p.  1212. 

The  word  "  hability"  in  sect.  37  of  the  Act  of  1883,  incb 
undiT  a  covenant  for  the  pajTuent  of  money  out  of  the  esU 
nantor  after  his  death,  and  the  value  of  such  liabilitT  may  b< 
his  bankruptcy :  Jhirnett  v.  King,  (1891)  1  Ch.  (C.  A.")  4;  and 
of  damages  may  bo  made  in  respect  of  a  covenant  by  a  sel 
though  his  life  has  become  uninsurable:  Re  Arthur^  A. 
Ch.  1).  603 ;  but  no  action  will  lie  in  res]>ect  of  damages  to 
arising  out  of  injuiy  to  his  pei-son  :  FiTllifig  v.  G»  E,  Ry,  Co,, 

A  sum  duo  from  a  promoter  in  respect  of  a  secret  profi 
arising  by  reason  of  contract  (see  Bankruptcy  Act,  1883,  s. 
and  therefore  provable:  Emma  Silver  Mining  Co.  v.  Grant,  17 

But  sect.  40,  as  to  priorities  of  certiiin  debts,  is  not  importer 
Jones  v.  If'.,  36  Ch.  D.  573;  nor  sect.  45,  restricting  the  rigl 
under  execution  or  attachment :  Pratt  v.  Inman,  43  Ch.  D.  11 

The  statute,  for  the  purpose  of  proof,  converts  an  annuity  in 
and  proof  must  be  for  better  or  worse  ;  and  where  a  deceased 
received  a  dividend  on  her  proof,  there  could  be  no  refundi 
di\'idends  over  the  payments  of  the  annuity  which  had  accr 
Bates,  Re  Pannell,  11  Ch.  1).  914;  distinguishing  &;?.  Wardley 
but  where  an  annuitant,  who  had  estimated  the  value  of  hei 
before  any  dividend  was  paid,  the  proof  was  reduced  to  the 
uni)aid  instalments :  Re  JJodds,  E.rp.  Pritchard,  W.  N.  (90)  10< 

An  annuity  payable  under  a  separation  deed  to  a  wife 
liability  capable  of  being  estimated :  Exp.  Neal,  Re  Batey,  14 

As  to  the  rights  of  secured  and  unsecured  creditors  as  a 
tion  10  of  the  Jud.  Act,  1875,  v.  sup.  p.  1212. 

The  rules  of  bankruptcy  under  sect.  38  appear  to  be  applic 
estate  under  admon  is  proved  to  be  insolvent :  Re  Smith,  Gree 
D.  586 ;  and  see  Mersey  Steel  and  Iron  Co.  v.  Naylor,  9  App.  Ca 
Hotel  V.  Jonas,  18  Q.  B.  Div.  459;  Sovereign  Life  Ass.  Co.  v.  . 
Q.  B.  405, 410, 411 ,  that  these  rules  are  clearly  imported  into  tl 

of  COS. 

Wiere  there  are  mutual  credits,  the  line  as  to  set-off  must 
general  rule,  in  tlio  absence  of  speciiil  circumstances,  at  the  < 
of  the  bankniptcy :  Re  Gillespie,  Exp.  Reid,  14  Q.  B.  D.  963 ; 
reign  Life  Ass.  Co.  v.  Dodd,  (1892)  1  Q.  B.  405,  411. 

Semhie,  the  effect  of  sect.  38  of  the  Bankruptcy  Act,  1883,  is 
the  rights  of  secured  creditors  so  as  to  enable  them  to  tack  sui 
to  sums  secured :  Eberle's  Hotel  v.  Jonas,  18  Q.  B,  Div.  459. 

A  secured  creditor  is  only  entitled  to  interest  on  the  amou 
values  his  security  from  the  date  of  valuing  it,  and  not  from  th< 
admon,  which  is  the  equivalent  of  an  adjudication  in  bankrupt 
received  by  secured  creditors  on  foot  of  such  interest  before 
foimd  to  be  insolvent  was  deducted  from  the  amount  payab 
piincipal:  Ross  v.  R.,  25  L.  E.  Ir.  362;  and  the  landlord's*  ri^ 
for  six  months'  rent  from  the  date  of  the  order  of  adjudicat 
Bankniptcy  Act,  1883,  s.  42  (as  amended  by  the  Bankruptcy  A< 
extends,  by  sub-s.  2,  to  the  case  of  an  order  for  admon  under 
not  to  an  admon  judgment  in  the  Chancery  Division:  Be  Ft 
F.  V.  F,  38  Ch.  D.  468. 
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lonoared  bill  of  exchange  can  prove  against  the  acceptor 
ingent  liability  to  pay  dam^^s  to  the  holder :  Re  Oil- 
8  a  B.  Div.  286 ;  16  Q.  B.  D.  702. 
rable  on  a  continent  eyent,  which  happens  after  judg- 
tdficate,  the  creditor  is  entitled  to  prove  for  the  full 
of  interest  at  4  p,  c.  for  the  period  between  the  judg- 
Re  Bridges,  HiU  v.  B.,  17  Ch.  D.  342 ;  and  see  Re 
"England  Fire  Ins.  Co.,  17  Ch.  D.  337. 
Lty  to  indemnify  his  assignor  for  breaches  of  covenant 
oved  for  as  a  contingent  liability  in  the  absence  of  an 
e  a  liability  incapable  of  being  fairly  estimated :  Hardy 
Cas.  351. 


U>MINISTKATION  IX  BANKRUPTCY. 

Act,  1883,  8.  125  (as  amended  by  sect.  21  of  the  Bank- 
.)  Any  creditor  of  a  deceased  debtor,  whose  debt  would 

0  support  a  bankruptcy  petition  against  such  debtor, 
y  present  to  the  Court  a  petition  in  me  prescribed  form, 
'  for  the  admon  of  the  estate  of  the  deceased  debtor 
n  bankruptcy. 

cribed  notice  being  given  to  the  legal  pers.  represve  of  the 
k)urt  may,  in  the  prescribed  manner,  upon  proof  of  the 
3S  the  Court  is  satisfied  that  there  is  a  i*easonable  prob- 
will  be  sufficient  for  the  payment  of  the  debts  owing 
)  an  order  for  the  admon  in  l^inkruptcy  of  the  deceased 
ay,  upon  cause  shown,  dismiss  such  petition  with  or 

Eulmon  mav  be  made  under  the  section  before  the  ex- 
hs  from  the  date  of  the  grant  of  probate  or  letters  of 
ncuiTence  of  the  legal  pers.  represve  of  the  debtor,  or 
committed  an  act  of  bankruptcy  within  three  months 
jee  Act  of  1890,  s.  21  (1),  altering  s.  125,  sub-s.  3,  of  the 

idmon  under  the  section  is  not  to  be  presented  to  the 

PI  have  been  commenced  in  any  C-ourt  of  justice  for  the 
debtor's  estate,  but  that  Court  may,  without  the  appli^ 
and  whenever  satisfied  that  the  estate  is  insufficient  to  pay 
90, 8. 21  (2),  altering  s.  125,  sub-s.  4,  of  the  Act  of  1883), 
gs  to  the  Court  exercising  jurisdiction  in  bankruptcy, 
Last-mentioned  Court  may,  in  the  prescribed  manner, 
i  admon  of  the  estate  of  the  deceased  debtor,  and  the 
kll  ensue  as  under  an  admon  order  made  on  the  petition 

er  being  made  for  the  admon  of  a  deceased  debtor's 
>f  the  debtor  shall  vest  in  the  official  receiver  of  the 
eof ,  and  he  shall  forthwith  proceed  to  realize  and  dis- 
x>ordance  with  the  provisions  of  this  Act. 
odifications  hereinafter  mentioned,  all  the  provisions  of 
relating  to  the  admon  of  the  property  of  a  bankrupt, 
me  are  applicable,  apply  to  the  case  of  an  admon  order 
like  manner  as  to  an  order  of  adjudication  under  this 

1  of  the  property  of  the  deceased  debtor  under  an  order  of 
ceiver  shall  have  regard  to  any  claim  by  the  legal  pors. 
jed  debtor  to  payment  of  the  proper  funeral  and  testa- 
turred  by  him  in  and  about  the  debtor's  estate,  and  such 
)d  a  preferential  debt  imder  the  order,  and  be  payable 
tor's  estate  in  priority  to  all  other  debts. 

mon  of  a  deceased  debtor's  estate,  any  surplus  remains 
Bcial  receiver,  after  payment  in  fall  of  all  tne  debts  due 
kher  with  the  costs  of  tne  admon  and  interest  as  provided 
)f  bankruptcy,  such  surplus  shall  be  paid  over  to  the 
I  the  deceased  debtor's  estate,  or  dealt  with  in  such  other 
escribed. 
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**  (9.^  Notice  to  the  legal  pors*  feproave  o(  a  deceased  debtor  of  tlie  p 
tatioii  Dy  a  oreditor  of  a  peUtion  under  tkia  section  filiall,  ia  tbe  ertim 
order  lor  odmoti  being  mode  tbereoni  be  deemed  to  be  eqmTalent  to  nol 
an  act  of  bankruptcy,  and  after  soch  notice  no  payment  or  tmid 
property  mailo  by  the  '  '  m,  reprcssve  shall  operate  aa  a  disdiarge  U 
ms  betmen  bini«M.4f  an  :al  rcceivor ;  eave  ad  aforoaaidt  nothmg  i: 

eeotioii  aball  inyaUdato  uny  ]».ayiuent  mtule  or  anv  iict  or  thing  dose  in 
faitb  by  the  legal  pera.  represre  before  the  date  of  the  order  for  adman. 

**(ld.)  Unleas  tne  eon  text  otherwise  rotiuLre;*,  *  Court'  -  *^  •-  -  «  >:  u 
the  Court  within  the  jurisdiction  of  whicn  the  debtor  ^i 

boaiiioea  for  the  greater  part  of  the  ^x  months  imin  ..  :  C 

ddoettte ;  '  creditor  *  means  one  or  more  creditors  qualifit  1  !^  ,  :  >  "al  a  \ 
raptor  petition,  as  in  this  Act  provided." 

And  by  the  Act  of  1890»  a,  2 1  (3),  tho  creditors  are  to  have  the  samep 
as  to  appointment  of  trustees  and  committeee  of  in^^pection  aa  ther  m 
other  oaaea  where  the  estate  of  the  debtor  ia  being  admimBtered  or  deult 
m  bimkniptcy. 

Aa  to  the  effect  of  sect.  125,  aee  lie  WiUiamif,  Jones  v*  ir»  a6  Ch  D. 
L^e  ft  Waco,  649 ;  and  for  rules  under  the  section,  ibid,  694. 

Aa  tho  section  ia  confined  to  the  estate  of  the  deceaaed  debtor*  it  doE 
enable  the  Court  to  deal  with  the  property  of  third  persons,  and*  th^r 
th-  na  of  eect.  47  of  the  Bankruptcy  Act,  1883,  avoiding  volti 

»»*  are  not  rendered  applicable :  Exp,  Official  R*^tivrT^  Rt  Gou 

Q.  ii.  x'i^,  'J2;  and  in  the  case  of  auch  an  odmon  there  la  no  power, 
under  sect,  ^l  or  Bankruptcy  Bules,  1883,  r.  58,  to  summon  a  peiaou 
examined  for  the  purpose  of  discovering  the  deceaaed  debtor'a  eetat 
Hfimtt,  Exp.  //.,  15  Q,  B.  D.  159, 

Tho  power  of  transfer  under  aub-eect.  4  is  discretionary:  Ei  PJ 
Hwy«  T.  W.,  29  Ch.  D.  236;  Be  Baker,  Xkhols  v,  B.,  44  Ch.  IHv 
and  the  Court  declined  to  exerdse  it  where  the  estate  was  small,  the  m 
of  creditors  small,  and  considerable  expense  had  been  incurred  in  Cha 
in  proceedings  under  the  judgment :  Re  H  eatvr,  sup. :  and  the  circuma 
that  the  exor  has  a  right  of  retainer,  and  a  Uberty  not  to  plead  the  Stat 
Limitations  to  a  debt,  winch  might  be  tsdten  away  by  the  transifer,  a 
a  ground  for  ordering  the  transfer  i  i?*-  Bak^^  $up, ;  though  it  may  h 
be  decided  hereafter  whether  the  transfer  of  an  adnion  to  bankruptc 
prejudice  or  injure  an  exor  in  hii*  right  of  retainer,  and  if  so,  whetne 
may  be  a  ground  for  not  eierci«iDg  the  power  of  transfer :  *S.  C,  per  C 
L.  J.,  referriDg  to  Re  IVrA-,  Atkinson  v.  Powtll,  36  Ch.  D,  233;  and  i 
ireviously  to  the  Act  of  1 890,  on  application  for  transfer  could  only  be 
ly  a  creditor  who  had  absolutely  proved  his  debt :  Re  Weuj?er,  Hiogs  i 
2f>  Oh.  IK  236.  I 

A  debt  due  to  a  sa^iiigs  bank  from  its  actiiary  under  26  &  27  V- 
s«  14,  not  luring  the  subject  of  any  express  exception  in  sect*  40  of  th 
of  1883,  has  no  priority :  7?f  Wtlliarns,  Jonea  v.  JIV,  36  Ch.  D.  573. 

The  expression  **  context,"  in  sub-sect.  10  of  sect.  12a,  is  not  limited 
context  in  that  section,  but  embraces  the  whole  Act ;  and,  therefon?,  tl 
the  debtor  has  been  rei*ident  abroad  for  more  than  six  months  immed 
prior  to  his  decease,  sect.  95  applies,  and  the  High  Court  has  jurisdict 
entertain  the  petition  for  admon:  Re  Evans,  Exp.  E.^  (1891)  1  Q.  B.  (< 
143. 

The  practice  of  the  Chancery  Division  io  admon  is  to  be  followe* 
CrGwthtr,  2U  Q.  B.  I>.  38  ;  and  as  to  the  procedure,  see  Lee  &  Wace,  i 
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ERAL   ADMIKISmATION — ORIGINAL   JUDGMENT 

OR  Order. 

f  Int€8tat€*8  Perso^ialty — At  the  Hearing  or  on 
Summons  under  0.  XV.  r,  1, 

^  inquiries  and  accounts  be  taken  and  made, 
in  inquiry  who  were  the  persons  entitled  by  virtue 
le  Statute  of  Distribution,  to  the  estate  of  the  in- 
the  time  of  his  death,  and  whether  any  of  them 
f  so,  who  are  their  respective  legal  pers.  represves 
lether  the  intestate  left  a  widow,  and  if  so,  whether 
,  and  if  dead,  who  are  her  legal  pers.  represves]  ; 
e  intestate's  personal  estate,  come  to  the  hands 
,  and  D.,  the  admors  of  his  effects,  or  of  any 
er]  of  them ;  or  to  the  hands  of  any  other  per- 
he  order  or  for  the  use  of  the  said  Defts  or  any 
;  3.  An  account  of  the  intestate's  debts ;  4.  An 
ite's  funeral  expenses  ;  5.  An  inquiry  what  parts, 
tate's  personal  estate  are  outstanding  or  undis- 

ate's  personal  estate  be  applied  in  payment  of  his 
penses,  in  a  due  course  of  admon. — ^Adjourn  &c. — 
Form  1,  sup,  p.  159.] 

.  I/at  Suit  of  Administrator. 

admor  of  the  effects  of  the  intestate  A.,  by  his 
ing  to  account,  Let  the  following  accounts  and 
1,  sup.f  with  consequent  alterations.] 

7n  of  Testator^ s  Personalty  at  Suit  of  Person 
interested. 

accounts  and  inquiry  be  taken  and  made,  that  is 
t  of  the  personal  estate  (not  specifically  bequeathed) 
>me  to  the  hands  of  the  Defts  B.,  0.,  and  D.,  the 
acting]  exors  of  his  will  [7/*  admon  granted  with 

of  his  effects],  or  of  any  [or  if  two  only,  either] 
Lands  of  any  other  person  or  persons  by  the  order 
le  said  Defts  or  any  [or  either]  of  them ;  2.  An 
3r's  debts ;  3.  An  account  of  the  testator's  funeral 
>ount  of  the  legacies  and  annuities  given  by  the 
a  inquiry  what  parts,  if  any,  of  the  testator's  said 
utstanding  or  undisposed  of. 
itor's  personal  estate  not  specifically  bequeathed 
ent  of  his  debts  and  funeral  expenses,  in  a  due 
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coarse  of  admon,  and  then  in  payment  of  the  legacies  ai 
if  any,  given  by  his  will. — ^Adjourn  &c. — Liberty  to  apply. 

For  decreo  to  administer  estate  of  testator,  twice  insolvenl 
creditors'  assignee  under  both  insolrencies,  and  supplementa] 
death  by  new  assignee  of  creditors  under  the  first,  see  Barton 
M.  B.,  13  Feb.  1830,  A.  1118 ;  1  Buss.  &  M.  237,  243 ;  2  Buss. 

And  for  decreo  to  administer  the  estate  of  an  uncertifical 
testator  on  bill  by  one  exor,  see  Tucker  v.  Ilernaman,  L.  JJ.,  K 
B.  1268 ;  4  D.  M.  &  O.  395 ;  following  Troughton  v.  OUUy,  Amb 

For  decree  without  prejudice  to  the  rights  of  absent  parties, 
V.  Brooking,  7  D.  M.  &  G.  680. 

For  order  on  motion  before  decree,  on  affidavit  and  answ 
jointure  and  annuity  and  legacy  duty,  the  estate  being  large, 
pecuniary  legacies,  see  Digby  v.  BoycaU,  4  Ha.  445. 

For  inquiries  as  to  testator^s  property  and  application  oi 
duldren's  benefit,  see  Longmore  v.  Elcum,  2  Y.  &  C.  C.  371. 

For  declaration  limiting  debt  duo  on  bond  to  price  for  whic 
and  inquiry  if  made  for  value,  and  for  particular  inquiries  and 
as  to  debts  and  legacies,  and  certain  transactions  and  securitie 
or  not  against  creditors,  see  EUice  v.  Ooodson,  Y.-C.  £.  B.,  30 
A.  1321. 

For  order  where  account  was  limited  to  capital  of  personalty, 
V.  WHght,  M.  B.,  13  Nov.  1875,  A.  2863. 

For  orders  limited  to  personalty  in  England,  see  Be  LeiUy  L 
V.-C.  M.,  20  Dec.  1876,  B.  2110. 


4.  Testator^s  Personalty  and  Realty  in  Action  by  Perm 
or  by  Trustees  and  Executors, 

Declare  that  the  trusts  of  the  will  of  the  testator  A. 
ought  to  be  performed  and  carried  into  execution,  and 
adjudge  the  same  accordingly;  [7/*  trustees,  submission 
Form  2,  sup,"} ;  Accounts  of  personal  estate ;  personal  est 
eificaUy  bequeathed  to  be  applied  in  payment  of  debts 
expenses  in  a  due  course  of  admon,  and  then  in  payment  of 
and  annuities,  if  any,  given  by  his  will;  And  Let  the  follo\ 
inquiries  and  accounts  be  made  and  taken,  that  is  to  say  :- 

6.  An  inquiry  what  real  estate  the  testator  was  seised  oi 
to  at  the  time  of  his  death. 

7.  If  account  of  rents  directed:  An  account  of  the  rents 
of  the  testator's  real  estate  received  by  the  Fits  [^or  Defts] 
D.,  the  trustees  of  the  testator's  will,  or  any  [if  two  onl 
them,  or  by  any  other  person  or  persons  by  the  order  or  f  c 
the  said  Pits  [^or  Defts]  or  any  [i/*  two  only,  either]  of  then 

8.  An  inquiry  what  incumbrances,  if  any,  affect  the  tei 
estate,  or  any  and  what  parts  thereof. 

9.  An  aooount  of  what  is  due  to  such  of  the  incumbrani 
as  shall  consent  to  the  sale  hereinafter  directed  in  req>< 
incumbrances. 

10.  An  inquiry  what  are  the  priorities  of  such  last-mc 
cumbrances. 

11.  And  Let  the  testator's  real  estate  be  sold  with  the  i 
of  the  Judge,  free  from  the  incumbrances,  if  any,  of  e 
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all  consent  to  the  sale,  and  subject  to  the  incma- 
lem  as  shall  not  consent. 

7  to  axise  by  the  sale  of  the  testator's  real  estate 
c. — See  Form  2,  sup.  p.  1185. 

realty  and  personalty  in  England,  see  Rees  v.  Drarie, 
3.  672. 

e  being  of  opinion  that  it  would  be  for  the  benefit  of 
uching  of  certain  accounts  should  be  dispensed  with) 
med  by  the  Deft,  as  .disbursements  properly  made  on 
-'s  real  and  personal  estate,  should  be  allowed  without 
s,  see  Baymeni  v.  i?.,  V.-C.  H.  at  Chambers,  24  April, 


\tration — Certain  Accounts  and  Inquiries  not  to 
he  have  of  the  Judge  in  Person — 0.  LV,  10a. 

ig  on  for  trial  &c.,  in  the  presence  of  counsel  for 
t  the  following  &c. : — 

ether  there  has  been  any,  and  if  any  what,  valid 

to  answer  the  legacy  of  £ — ,  by  the  will  of  A.  B. 

benefit  of  his  daughter  0.  D.  (the  Fit)  and  her 

as  to  the  legacy  bequeathed  to  £.  F. 

personal  estate  &c.  to  hands  of  exor  of  will. 

personal  estate  to  hands  of  trustees  of  will. 

iebts. 

JO  legacies. 

JO  outstanding  personal  estate. 

3nal  estate  be  applied  in  payment  of  debts  &c. ;  And 

JO  real  estate. 

X)  incumbrances. 

iccounts  or  inquiries  hereinbefore  directed,  except 

id  2,  are  to  be  prosecuted  in  Chambers  except  with 

^  in  person. — Eeserve  further  consideration  &c. — 

J  T.  Jf.,  Chitty,  J.,  31st  Oct.  1891,  B.  2091. 

6.  The  like  Form. 

ion  of  A.  B.  &c.,  Let  &c. : — 

lonal  estate  against  exor  of  exor. 

to. 

3ral  expenses. 

kcies. 

utotanding  personal  estate  &c« 

:  admon  of  personal  estate  &c. 

3al  estate. 

A  and  profits. 
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8.  Inquiiy  as  to  incnmbrancee. 

9.  Aocoant  of  what  due  to  incumbTancers. 

10.  Inquirj  as  to  priorities  of  incumbrances. 

Sell  real  estate  with  usual  consequential  directions. 

11.  Inquiry  what  sum  of  money  was  equal  to  one-ei 
of  the  net  value  of  the  estate,  as  well  real  as  personal,  of  whi( 
died  seised  or  possessed,  or  over  which  at  his  decease  he  had 
power  of  appointment.  But  accounts  numbered  4  and  7,  a 
numbered  11,  and  the  direction  for  payment  of  legacies  (ii 
respectively  not  to  be  proceeded  with  without  the  leave  of 
in  person. — ^Further  consideration  adjourned  &c. — ReAtty^ 
A.f  Kekewich,  J.,  at  Chambers,  23  Feb.  1891,  A.  261 ;  Ee 
T.  G.^  Stirling,  J.,  at  Chambers,  2  May,  1892,  A.  689. 

7.  Beat  Estate  to  be  applied  only  in  case  of  Deficiency  of  Pei 
pay  Debts  or  Legacies. 

Am)  in  case  it  shall  appear  that  the  testator's  personal  esl 
insufficient  for  the  payment  of  his  debts  and  the  legacies  anc 
by  his  will  charged  upon  \_or  payable  out  of]  his  real  estat 
following  &c. — ^Usual  accounts  of  realty,  and  corpus  and  i 
applied  in  their  proper  order. 

See  Forms  in  Sect.  XXXI.,  inf. 


8.  Administration  of  Intestate^s  Personalty  and  Realty  a 
of  the  Heiry  against  the  Widow  and  other  Children- 
proved. 

Usual  accounts  of  intestate's  personal  estate ; — ^And  in  c 
testate's  personal  estate  shall  be  insufficient  for  the  payn 
debts  and  funeral  expenses,  Let  the  following  &c. ;  5.  In< 
real  estate  ;  6.  Inquiry  as  to  incumbrances ;  7.  Inquiry  as  t( 
— Directions  for  sale  [Form  5,  supJ],  8.  Inquiry  as  to  rents 
[Form  5,  supJ], — See  Agg- Gardner  y,  Agg^  V.-C.  W.,  24  I 
A.  1588. 

If  the  admor  is  Pit,  or  one  of  the  Pits,  insert  submission 
Form  2,  9up,  p.  237  ;  but  the  admor  must  not  be  sole  Pit,  in  th 
only,  in  an  action  to  administer  real  assets :  Twppy  v.  jT.i  2  OolL 
V.  Sampson  t  33  Beav.  551. 

For  decree  in  suit  by  widow  and  admix  against  the  heir  and  i 
with  inquiries  as  to  dower  and  freebenoh,  v,  in/,  p.  1300. 


9.  Inquiiy  as  to  JReHts  and  Account. 

8.  An  inquiry  by  whom  the  rents  and  profits  of  the  inte 
estate  have  been  received  {_!/  so,  and  in  what  character  and  i 
circumstances] ;  9.  And  in  case  it  shall  appear  that  tihe  same 
received  by  any  party  or  parties  to  this  action,  an  accou 
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ceived  by  snob  pariy  or  partieB,  or  by  any  other 


Ifi 


distinguished — Other  Realty  and  Leaseholds  to 
he  sold, 

nalty :  6.  Inquiry  as  to  leaseholds ;  7.  **  An  inquiry 
testator  was  seised  of  or  entitled  to  at  the  time  of 
hing  such  parts  thereof  as  are  specifically  devised;" 
md  profits  of  the  real  estate  not  specifically  devised; 
imbrances  affect  the  realty  not  specifically  devised ; 
',  is  due  to  such  incumbrancers  as  consent  to  sale ; 
)ir  priorities;  12.  ''And  Let  the  testator's  leasehold 
L  estate  not  specifically  devised,  be  sold  with  the 
udge  &c.;  And  Let  the  money  to  arise  by  such  sale 
to  the  credit  of  &c.,  to  separate  accounts  to  be 
1,  'The  proceeds  of  the  testator's  leasehold  estates/ 
I  the  testator's  real  estates  not  specifically  devised/ 
im  &c.—Scholfield  v.  MidgeUy,  V.-O.  S.,  13  Feb. 
see  Hewison  v.  Francis^  M.  B.,  27th  May,  1871, 


'ir  t 


;  l/N 


declaring  testator's  personalty  the  primary  fund  to 
istamentary  expenses,  that  his  son  assuming  to  act  as 
le  circumstances,  not  entitled  to  any  benefit  from  the 
),  and  that  the  personalty,  including  colliery  and  canal 

been  sold,  with  inquiry  as  to  rent  realized  one  year 
value  of  part  not  realized,  with  declaration  that  the 
diausted,  ought  to  be  valued  at  the  aggregate  amount 
treated  as  deferred  payments,  and  the  canal  shares  at 
the  ag^egate  amount  of  the  net  annual  income  treated 
,  and  directing  them  to  be  so  valued,  and  Deft  to  be 

at  £4  per  cent,  on  the  amoimts  and  value  of  such 
d  personalty,  after  deducting  debts,  &c.,  with  declara- 
9  to  real  estate,  and  amount  of  income  applicable  to 
amount  due  to  Pit  in  respect  of  her  annuity  and  moiety 
.,  see  Lord  y,  Wightwick,  4  D.  M.  &  G.  811 ;  8.  (7.,  inf. 

Y  legatee  of  legacy  charged  on  specified  fund,  payable 
part  of  estates  devised  to  successive  life  tenants,  with 
ath  of  first  life  tenant,  against  second  life  tenant  and 
stranger,  who  had  taken  possession,  and  claimed  under 
38tator,  dismissing  bill  against  the  stranger,  but,  as 
[eclaring  Pit  entitled  to  his  legacy,  and  to  have  it  raised 
)  or  mortg;age,  with  direction  for  a  receiver,  and  with 
such  action  and  take  such  proceedings  as  advised  for 
id,  and  to  use  the  names  of  the  devisees  for  that  pur- 
Lg  them,  see  Daniel  v.  Davies,  5  D.  &  S.  616. 
after  setting  aside  settlement,  as  void  against  mort- 
Vanheythuyaen,  11  Ha.  126,  134. 
r  Pit,  the  posthumous  heir  of  an  intestate,  entitled  to 
L  estates,  only  from  the  day  of  his  birth,  with  inquiry 
tfore  the.intestate's  death  and  his  son's  birth,  and  as  to 
)  Richards  v.  /?.,  John.  754. 

subject  to  issue  sent  as  to  the  realty,  the  accoimts  of 
proceeded  with  meanwhile,  see  Talbot  v.  E,  Radnor^  3 


h 


r  \{      \ 


'!   I  ' 


!1  V 


■I-  \' 


I'll 


I 


11  •  I 


''  k 


1242 


Adminisiration  of  Estates.        [( 


For  inqniiy  wbo  were  entitled  to  sorpliiB  proceeds  of  mortgai 
to  pay  Pit  mortgagee,  see  Bichards  v.  Griffiths,  13  July,  1861, 


■u 


11.  Inquiry  where  the  Testator  had  been  dead  many 

I.  Air  inquiiy  of  what  particulars  the  estate  of  A.,  the 
so  far  as  remaming  unadministered,  now  consists;  2. 
whether  there  is  any  debt  of  the  testator  remaining  imps 
T.  BaddeUy,  V.-C.  M.,  20  Feb.  1875,  A.  608. 

12.  Administration  of  Personalty  of  an  Intestate  who  di 
Twenty  Tears  before  SmiY— 23  Sf  24  V.  c.  38,  s 

Let  the  following,  &c. — ^Inquiry  as  to  next  of  kin 
2.  An  account  of  intestate's  personal  estate  subsequently  U 
1851  {twenty  years  be/ore  bill  Jiled)  come  to  the  hands  of 
the  admor  of  his  efPects,  or  to  the  hands,  &o. ;  3.  An  ac 
intestate's  personal  estate  come  to  the  hands  of  the  Deft, 
bonis  non  of  his  efPects,  or  to  the  hands,  &c. ;  4.  Inqui 
standing  estate ;  And  Lot  what  in  taking  the  said  accov 
appear  to  have  come  to  the  hands  of  the  said  P.  be  ans 
Deft,  his  exor,  and  if  he  does  not  admit  assets  for  tha 
account  of  the  personal  estate  of  the  said  P.  come  to  the 
Deft,  &c. — ^Adjourn,  Ac. — Larkins  v.  Phipps,  M.  R.,  11 
B.  3171 ;  S.  C,  W.  N.  (73)  207,  v.  inf.  p.  1256. 

13.  Inquiry  as  to  Residuary  Personal  Estate 

An  inquiry  of  what  particulars  the  residuary  personal 
testator  consisted  at  the  time  of  his  death,  and  of  what  t 
consists. — Clark  v.  Dalrymple,  V.-C.  M.,  16  July,  1870,  A 


II  :u 


!M: 


14.  Inquiry  as  to  Property  subject^  to  Will — Conversion  q 

Upon  the  application  by  originating  summons  of  A.  B. 
that  the  estate  of  the  testator  C.  D.  ought  to  be  admini 
the  direction  of  the  Court,  and  order  the  same  acoordin( 
following  inquiry  &c. : — ^An  inquiry  of  what  the  property 
to  the  trusts  of  the  will  consists. — And  the  Pit  by  his  solr 
the  leaseholds  belonging  to  the  testator's  estate  should  I 
Let  him  be  at  liberty  to  lay  proposals  before  the  Judge  i 
for  such  conversion. — ^Liberty  to  apply  for  further  accoi 
quiries,  and  generally. — Re  Stocken,  Jones  v.  Hawkins^  1 
Feb.  1888,  B.  401 ;  S.  C,  38  Ch.  Div.  819. 


15.  Inquiry  as  to  Leaseholds. 

1.  An  account  of  the  personal  estate  not  specificiEdly 
exclusive  of  leaseholds,  of  the  testator  come  to  the  ha 
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asehold  estates  the  testator  was  possessed  of  or 
of  his  death,  and  upon  what  leases,  determinable 
for  what  terms  of  years  such  leasehold  estates 
en  by  the  testator  at  the  time  of  his  death,  and 
)  same  are  now  respectively  holden,  and  to  what 
\  now  respectively  subject. — ^XTsual  admon  decree. 
-0.  M.,  29  April,  1871,  A.  1145. 

quiry  whether  Shares  incumbered. 

r  any,  and  which,  of  &c.,  the  residuary  legatees 
in  any  way,  and  how,  mortgaged,  charged,  or 
^ective  shares  in  the  testator's  residuary  estate, 
e,  and  to  whom,  in  respect  of  such  mortgages, 
noes. — Meek  v.  Sato,  V.-C.  S.,  24  June,  1857, 

of  incimibered  shares,  v.  in/,  p.  1271. 

'.  Inquiry  as  to  Settlements. 

r  any  and  what  settlements  or  agreements  for  a 
)  or  entered  into  before,  upon,  or  since  the  re- 
3uch  of  the  testator's  daughters  as  have  married. 
25  Feb.  1871,  A.  468;  see  note,  inf.  p.  1262. 

][uirt/  as  to  Advances  by  Testator. 

r  any  and  which  of  the  children  of  the  testator 
rom  him  in  his  lifetime  any  and  what  sum  of 
»  or  property  in  the  nature  of  an  advancement 
V.  AtMmon,  V.-C.  M.,  20  April,  1872,  A.  1448. 

u  to  Advances  to  Children  of  Intestate. 

any  children  of  the  intestate  have  any  estate  by 
intestate,  or  have  been  advanced  by  him  in  his 
'Re  Ennisy  Westerton  v.  E.,  31  July,  1880,  A. 

ation,  s.  3. 

\  to  Advances  by  Executors  out  of  Shares. 

any  and  what  payments  or  advances  have  been 
either  of  them  (since  the  death  of  the  testator's 
unt  of  the  children  of  the  testator,  or  any  and 
jpect  of  their  shares  in  the  testator's  residuary 

payments  and  advances  out  of  principal  from 
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those  out  of  income). — Rs  Edmonds,   E.  y.  Grander,  ^ 
Chamberg,  1  July,  1876,  A.  1925. 

21.  Inquity  as  to  Advances  generally. 

An  inquiry  whether  any  and  what  advances  or  payment 
made  to  any  and  which  of  the  testator's  children  on  acco 
respectiye  shares  and  interests  (in  his  estate),  or  the  inc< 
or  whether  any  and  what  deductions  ought  to  be  madi 
respectiye  shares,  or  the  income  thereof,  distinguishing  a 
payments  and  deductions  from  or  out  of  principal  from  tl 
out  of  income.— i?tf  Wetherhead,  W.  v.  Cavalier,  V.-O.  H.,  1 
B.  2055. 

22.  Wilful  Default. 

An  accoimt  of  the  intestate's  (testator's)  personal  estat 
fically  bequeathed)  received  by  the  Deft  B.  the  admor  of 
of  &c),  or  by  any  other  person  &c.,  or  which  without  the  ^ 
or  default  of  the  Deft  B.  might  have  been  so  received.- 
Griffiihsy  V.-O.  B.,  29  Jan.  1875,  A.  268. 

For  other  Forms,  and  as  to  charging  wilful  default  against 
Chap.  XLI.,  "  Trustees,"  p.  982. 


i'f^ 
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23.  Payment  of  Legacy  on  Admission  of  Asset 

And  the  Deft  B.,  the  exor  of  the  will  of  the  testatoi 
affidavit  [or  counsel,  or  solr],  admitting  assets  of  the  t^t 
purposes  of  this  action;  \_If  amount  admitted:  And  th 
of  £ —  is  now  due  to  the  Fit  C.  for  principal  and  interest 
£ —  bequeathed  to  him  by  the  testator's  will ;  Let  the  Dei 
one  month  from  the  date  of  this  order,  pay  to  the  Pit  C.  1 
of  £ — ,  with  subsequent  interest  on  the  principal  sum  < 
thereof,  at  the  rate  of  £ —  p.  c.  per  ann.,  from  the  —  day 
day  of  payment,  less  income  tax  ;  If  costs  given :  And  1 
B.  pay  to  the  Pit  C.  his  costs  of  this  action,  to  be  taxed  I 
to  apply].  [If  amount  not  admitted:  Let  an  account  1 
what  is  due  to  the  Pit  C.  for  principal  and  interest  in  re 
legacy  of  £ —  bequeathed  to  him  by  the  testator's  will. — I 

For  order  declaring  a  previous  order  to  be  an  admission  of 
so  far  as  any  deticiency  might  be  caused  by  the  petitioner's  clai 
V.  Lake,  1  D.  &  S.  150. 


24.  The  Like — Fetne  Covefi  Legatee  consenting — Pa^ 
Husband  less  Duty, 

"And  the  Deft  W.,  the  exor  of  the  testatrix,   by 
admitting  assets  of  the  testatrix  for  the  purposes  of  this  aci 
Pit  E.,  the  wife  of  the  Pit  A.,  being  present  in  Court  an 
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desuing  that  the  legacy  of  £1,000  and  interest, 
edy  should  be  paid  to  her  said  husband;  Let  the 
>re  &c.,  pay  to  the  said  A.,  in  right  of  his  said  wife 
>00,  being  the  amount  of  the  legacy  of  £1,000 
by  the  will  of  the  testatrix,  less  the  sum  of  £100 
L  thereon,  together  with  the  sum  of  £25  for  interest 

£900,  at  the  rate  of  £4  p.  c.  per  ann." — ^No  costs 
berty  to  apply. — Re  Loveday,  Aylmer  y.  Winter^ 
5  Jan.  1858,  B.  410. 

paid  into  Court — Account  of  what  dm — Inquiry 
tied  Account  being  alleged^  but  not  proved, 

.  by  his  answer  admitting  assets  of  the  testator  H., 
;or  the  payment  of  the  legacy  of  £50  bequeathed 
le  Pit ; " — Direction  to  pay  in  legacy  and  interest ; — 
ring  &c.:  1.  An  account  of  what  is  due  for  interest 
id  legacy  of  £50  at  the  rate  of  £5  p.  c.  per  ann., 
year  after  the  death  of  the  testator ;  2.  An  inquiiy 
g;acy  and  interest,  or  any  and  what  sum  of  money 
,  has  ever,  and  when,  and  in  what  manner,  been 
11  appear  that  any  payment  on  account  thereof  has 
amount  so  paid,  together  with  interest  thereon,  at 
.  per  ann.,  be  deducted  from  the  amount  due  in 
jy  and  interest. — ^Adjoum  &c. — ConnopY.  Hay  ward, 
\  1841,  A.  239 ;  1  Y.  &  C.  C.  83,  where  the  exact 
uiry  is  not  given.  ^ 

jgatee's  syit  to  deposit  Victoria  Government  bonds  in 
a  settled  legacy,  such  investment  being  directed  by 
lent  of  the  dividends,  and  to  stay  all  further  proceed- 
,pply  in  Chambers  as  to  the  fund,  see  Re  Wuck,  Smithers 
lambers,  30  May,  1877,  B.  1488. 
des  or  any  part  thereof  were  then  due  and  payable,  and 
LU  acooimt  of  them,  see  Campbell  v.  Oraham,  1  Buss.  & 


defended  by  leave  under  0.  xvi.  9,  fnade  Costa  of 
Administration. 

eft  C.  D.  to  defend  in  this  action  on  behalf  of  aU 
interested  in  the  real  estate  of  X. ;  And  the  Court 
at  the  amount  of  the  taxed  costs  paid  by  the  Pit 
don  in  the  Queen's  Bench  Division  of  Q.  v.  /?.  &c., 
I  the  Pit  of  the  same  action,  as  between  solr  and 
allowed  to  the  Pit  as  costs,  charges  and  expenses 
Let  it  be  referred  to  the  Taxing  Master  to  tax  the 
he  said  action,  and  also  his  costs  of  this  action  as 
iient,  including  in  such  taxatioQ  any  charges  and 
acurred  by  him  in  relation  to  the  execution  of  the 
itate  devised  by  the  will  of  X.,  and  also  to  tax  the 
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costs  of  the  Deft  0.  D.  of  this  action  as  between  sob  and  c 
the  Pit  retain  and  pay  as  well  the  taxed  costs  so  paid  to  1 
the  said  action  of  Q,  t.  R.  as  aforesaid  as  also  all  the  i 
costs  when  taxed,  out  of  the  moneys  arising  from  the  s 
testatrix's  real  estate. — Re  Beddoe,  Doumes  v.  Cottam,  Kel 
28  April,  1892,  A.  689. 

Although  this  order  was  reveraed  on  appeal,  W.  N.  (92)  181 
will  serve  iu  cases  where  it  is  applicable. 

NOTES. 


!  ^  -ll 


I    i 


BIGHT  TO  JUDGMENT,  OB  OBDEB  FOB  ADKIKI8TBATI0K. 

By  O.  LV.  10,  "it  shall  not  be  obligatoir  on  the  Court  or  Juc 
nounce  or  make  a  judgment  or  order,  whether  on  summons  or  otl 
the  admon  of  any  trust,  or  of  the  estate  of  any  deceased  person,  if  tl 
between  the  parties  can  be  properly  det^inined  without  such  ji 
order." 

By  r.  10a,  **  Upon  an  application  for  admon  or  execution  of 
creditor  or  benehciary,  under  a  will,  intestacy,  or  deed  of  trust 
accounts,  or  insufficient  accounts,  have  been  rendered,  the  Court 
may,  in  addition  to  the  powers  already  existing : — 

•*  (a)  Order  that  the  application  shall  stand  over  for  a  certain  tin 
the  exors,  admors,  or  trustees,  in  the  meantime,  shall  rf 
applicant  a  proper  statement  of  their  accounts,  with  an 
that  if  this  is  not  done  they  may  be  made  to  pay  the  < 


**  (b)  "When  necessary,  to  prevent  proceeding  by  other  ci^editor 
usual  judgment  or  order,  with  a  proviso  that  no  prooeet 
be  taken  under  any  such  judgment  or  order  without  I 
Judge  in  person." 

The  powers  of  these  rules  are  frequently  exercised.  For  instanc 
under  clause  (b),  see  sup,  p.  1239,  Forms  5  and  6.  Orders  unde] 
are  not  in  general  drawn  up. 

The  Court  will  not  make  an  order  under  r.  10  on  a  summons  h 
any  action  when  the  point  raised  upon  the  summons  is  one  whid 
properly  determined  at  the  trial  of  tiie  action ;  Borthtnck  v.  Bans) 
D.  79. 

E.  10  applies  to  admon  actions  commenced  before,  but  tried  afU 
came  into  ox)eration :  Be  LlewelJyny  Lane  v.  Z.,  25  Ch.  D.  66. 

As  to  the  principles  on  which  the  Court  will  exercise  its  discri 
O.  LV.  10,  whether  or  not  to  make  a  general  order  for  admon,  see 
Alexander  v.  Calder,  28  Ch.  D.  457 ;  Be  Blake,  Jones  v.  J9.,  29  Ch. 

And  that  in  the  exercise  of  the  discretion  under  the  rule  reg 
had  to  a  direction  by  the  testator,  that  his  executors  shall  co: 
admon  action,  see  Be  StockeUy  Jones  v.  Hawkins^  38  Ch.  Div.  311 
sup,  p.  12-42,  where  the  Court,  thinking  it  right  that  the  directioi 
carried  out,  so  as  to  make  the  infant  children  wards  of  Court,  I 
to  save  expensQ,  made  a  limited  order,  directing  an  inquiry  of  wha 
then  consisted. 

And  that  an  infant  is  not  entitled,  as  a  matter  of  right,  to 
judgaient  at  the  expense  of  the  estate,  see  Be  Blake,  sup,,  disse 
Re  Wilson,  sup, 

AUe^tions  of  fraud  and  wilful  default  ought,  in  general,  to  be 
at  the  hearing :  Smith  v.  Armita^e,  24  Ch.  D.  727. 

In  general,  the  Court  has  declined  to  decide  on  the  constructio: 
before  the  accoimts  were  taken :  Gaskell  v.  Holmes,  3  Ha.  438,  4 
the  persons  interested  were  all  parties  and  sui  juris,  and  waived  th 
and  the  exors  admitted  assets  for  all  purposes :  Say  v.  Creed,  3  H 
As  to  multifariousness,  see  Fointon  v.  P.,  12  Eq.  547 ;  Coates  v. 
Eq.  56;  and  see  0.  xvin.  2,  inf.  p.  1249. 
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ass  of  possible  future  next  of  kin  of  a  living  person 
imon  action :  Tie  Parsons ,  Stochley  v.  P.,  45  Ch.  D.  51 ; 
27  Ch.  D.  237 ;  Clowes  v.  Billiard,  4  Ch.  D.  413 ;  nor 
ith  the  judgment :  Fowler  v.  James,  1  Ph.  803;  but  a 
nt  class,  e.g.,  surviving  brothers  and  sisters  of  A.,  who 
thout  leaving  issue,  has  a  sufficient  interest :  Peacock  v. 
r43  ;  53  L.  T.  N.S.  620 ;  33  W.  E.  528. 
anot  avoid  a  judgment  by  alleging  that  Pit  is  illegiti- 
I  is  being  made  for  documents  which  would  prove  it : 
!q.  92. 

recroft,  1 1  Beav.  262,  trust  funds  received  by  a  deceased 
ry,  could  not  be  recovered  without  a  general  admon 

prosecuting  a  judgment  for  general  admon  by  a  legatee 

may  be  given  to  a  creditor  to  prosecute  it :  Powell  v. 
83  ;  Sims  v.  Bidge,  3  Mer.  464. 

interfere  in  favour  of  legatees  till  the  debts  are  paid : 
71 ;  or  the  Court  sees  there  is  a  clear  fimd :  Warier  v. 
»  "Payment  out,"  inf.  p.  1262. 
maintain  an  action  within  the  year  from  the  testator's 
sop,  W.  N.  (81)  38. 

ie,  though  it  was  alleged  by  a  Deft,  and  not  denied  on 
3  suit  was  collusive :  Sumble  v.  Shore,  3  Ha.  119. 
3n  is  directed,  or  payment  deferred,  a  legatee  can  require 
bsolutely,  as  soon  as  he  can  give  a  dis^arge :  Saunders 
5 ;  Hilton  v.  K,  14  Eq.  468 ;  and  see  p.  1377,  in/. 
D  ascertain  Defts'  rignts  in  the  residue,  not  askmg,  nor 
t  admitting  a  residue,  the  Court  would  not  at  the  hearing 
ithtoayt  V.  Taylor,  11  Sim.  455. 
ly  in  issue  might  be  proved  by  affidavit  at  the  hearing, 

a  class  of  children :  Bush  v.  Watkins^  14  Beav.  33 ; 
I  W.  E.  585;  Dan.  1229;  6th  ed.  1159;  <i  sup.  Vol.  I. 
xxxvn.  1. 

Imon  suit  being  bound  by  a  settled  accoimt,  the  Court 
x>imt8  on  the  footing  of  that  settlement:  Lambert  v. 
n  ;  and  Pit  was  barred  from  administering  the  estate 
ted  benefits  under  B.'s  will,  which  prohibited  question- 
ition  of  ihe  trusts  of  A.'s  will :  Egg  v.  Devey,  10  Beav. 
V.  Gardner,  1  Ha.  594. 

been  made  in  an  admon  action  on  a  will,  probate  of 
recalled,  the  Court  of  Appeal  made  an  order  dismissing 
Dean  v.  WHghi,  21  Ch.  Div.  581. 
>urt  jurisdiction,  v.  sup.  p.  1190. 
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OOUBT  FEES. 

I  on  taking  accounts  of  exors,  admors,  &c.,  see  Order  as 
item,  72  ;  and  that,  notwithstanding  the  words  **  found 
ory  part  of  that  item,  the  Court  fees  on  a  trustee's 
3  taken  on  a  percentage  on  the  amounts  found  from 
been  received.  Be  Crawshay,  Dennis  v.  C,  39  Ch.  D. 

s  lodged,  and  no  further  step  is  taken,  no  Court  fee  is 
account  is  lodged,  and  partly  proceeded  with,  but  not 
)  is  to  be  proportionate  to  the  work  done :  S.  C. 
3  of  calculatmg  the  fees,  where  separate  accoimts  of 

of  exors  and  of  trustees  are  required,  see  Armitage  v. 

191. 

r  ANWurriES — additional  accounts  and  inquieies. 

mnuities  involves  an  account  of  the  arrears,  and  under 
Icate  now  states  what  annuities  are  given,  and  what  is 

of  0.  XXXIII.  2,  and  O.  XVL  40^  as  to  directing  addi- 
iqniries,  see  Yol.  I.  pp.  168,  169. 
4l2 
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Under  the  old  Cons.  Ord.  35,  r.  19,  the  Court,  on  an  applicat 
mens,  might  order  further  account*^  and  inquiries  to  be  taken  o 
the  ay)i)lication  did  not  require  to  bo  supported  with  formal  evide 
T.  Hudson,  2  Jur.  N.S.  34;  26  L.  T.  116;  but  such  accounts  c 
ordered  so  as  to  go  bevond  the  decree  ( Wi;st  v.  Laing,  3  Dre 
charging  wilful  default  (Fariington  v.  EtynoJds,  4  Drew.  253,  d  i 
or  by  deciding  on  an  alleged  admission  of  assets  by  the  exor  [Re 
"NV.  R.  133),  or  directing  inquiries  as  to  conversion  {WeU  v.  Lax 
331),  or  adding  after  judgment  in  a  partnership  action  an  ii 
return  of  premium  which  might  have  hoeji  asked  for  at  thehearii 
Y.  Bobinson,  29  Ch.  D.  170. 


'I 
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ADMINISTRATION  ORDER  ON  ORIGINATINQ  SUMMONS^.  L\ 

By  0.  LV.  3,  **  Tlie  exors  or  admors  of  a  deceased  person,  or  a 
and  the  trustees  under  any  deed  or  instrument,  or  any  of  the 
person  claiming  to  be  intorested  in  the  relief  sought  as  credi 
legatee,  next  of  kin,  or  heir-at-law  or  customary  heir  of  a  dece 
or  as  c.  </.  tr,  under  the  trust  of  any  deed  or  instrument,  or  aa 
assignment  or  otherwise  under  any  such  creditor  or  other  pers< 
said,  may  take  out,  as  of  course,  an  originating  summons  retur 
Chambers  of  a  Judge  of  the  Chancery  Division  for  such  relief  oj 
or  kind  following,  as  may  by  the  siunmons  be  specified  and  as 
stances  of  the  case  may  require  (that  is  to  say),  the  determinat 
an  admon  of  the  estate  or  trust,  of  any  of  the  following  < 
matters : — 

**  (a)  any  question  affecting  the  rights  or  interests  of  the  pen 
to  be  creditor,  devisee,  legatee,  next  of  kin,  or  hei 
c.  q,  tr. : 
**  (6)  the  ascertainment  of  any  class  of  creditors,  legatees,  d 

of  kin,  or  others : 
**  (c)  the  furnishing  of  any  particular  accounts  by  the  exors  < 
trustees,  and  the  vouching  (when  necessary)  of  such  ac< 
**  ((Z)  the  payment  into  Court  of  any  money  in  the  hands  of 

admors  or  trustees : 
**  (e)  directing  the  exors  or  admors  or  trustees  to  do  or  abstaii 
any  particular  act  in  their  character  as  such  exors  c 
trustees : 
**  (/)  the  approval  of  any  sale,  purchase,  compromise,  or 

action : 
**  {g)  the  determination  of  any  question  arising  in  the  admon 

or  trust." 
By  r.  4,  *'  Any  of  the  persons  named  in  the  last  preceding  ruh 
manner  apply  for  and  obtain  an  order  for — 

**  ia\  the  admon  of  the  personal  estate  of  the  deceased : 
**  f  t)  the  admon  of  the  real  estate  of  the  deceased  : 
**  (c)  the  admon  of  the  trust.'* 

Upon  such  a  summons  the  Court  has  the  same  jurisdiction  as 
action,  and  may  deal  with  the  question  of  costs  as  in  an  ord 
action,  although  no  estate  or  fund  is  sought  to  be  administered : 
E/andy,  Af,,  41  Ch.  Div.  476,  492:  He  Chapman's  EstaU,  Farddl 
(86)17. 

But  there  is  no  jurisdiction  to  decide  adversely  any  question " 
not  be  so  decided  in  an  admon  action ;  6.(7.,  whether  or  not  a  si 
in  the  widow's  name  belonged  to  the  estate  or  was  a  gift  to  he 

B.  V.  Haye8,  43  Ch.  Div.  18 ;  approving  Me  Davie^,  D,  v.  i?.,  38 
though  the  Court  may  entertain  such  questions  when  the  partie 
the  jurisdiction :  Rt  Royle,  sup. 

And  an  admon  summons  ought  not  to  be  used  to  obtain  paymi 
puted  debt,  unless  the  question  depends  merely  on  a  point  of  law 
Lindaell  v.  Phillips,  30  Ch.  Div.  291 ;  or  to  obtain  an  order  founds 
of  tiiist  or  inquiries  pointing  to  wilful  default :  Dowse  v.  GorU 

C.  202. 

But  a  claim  by  an  heir-at-law,  named  as  deyisee,  to  real  estf 
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rtained :  Re  ffargreaves,  Midgley  v.  Tailey,  43  Ch.  Div. 

►t  a  creditor  cannot  proceed  by  originating  summons, 
I  order  were  made  he  might  be  entitled  to  prove  under 
;  Re  HargreaveSy  Dicks  v.  Hare,  44  Ch.  Div.  236. 
ditor  of  a  partnership  firm  can  so  proceed  lor  admon  of 
ed  partner,  qucere :  Re  Barnard,  Edwards  v.  B.y  32  Ch. 

Lch  a  summons  out  of  the  jurisdiction,  v.  sup,  Yol.  I. 

er  0.  LV.,  in  common  with  the  former  procedure  under 
does  not  apply  to  complicated  cases  :  Rump  v.  Qreen^ 
J  Oiles,  R,  cfe  P.  Advance  Co.  v.  Mtchell,  43  Ch.  Div.  391 ; 
.  FhUUpSf  30  Ch.  Div.  291,  and  other  cases  cited  sup, 

Locessary  for  ascertaining  what  the  personalty  consists 
>f  a  settlement,  might  be  decided :  Wad?iam  v.  Rigg^  2 

)rown  may  be  instituted  by  summons :  Polini  v.  Qray^ 


ADMINISTRATION  OF  REALTY. 

ier  may  be  made  for  the  admon  of  the  realty  only, 
account  being  taken,  it  appeared  that  the  estate  con- 
ealty,  the  exor,  being  a  necessary  party,  was  entitled  to 
arry  v.  Hamilton,  21  L.  R.  Ir.  11. 
istained  against  the  legal  pers.  represve  for  an  account 
received  by  his  testator,  and  if  assets  not  admitted  an 
p's  estate:  Caton  v.  Coles,  1  Eq.  681. 
•n  of  rents  undisposed  of  by  the  will  until  the  happening 
owlem,  18  Eq.  9 ;  Andrew  v.  ^.,  1  Ch.  Div.  410 ;  Wade^ 
I.  Div.  374 ;  Re  WiUiams,  Spencer  v.  Brighouse,  64  L.  T. 

ion  of  the  trust  estate  depends  on  the  trustee's  discre- 
in  a  proper  action,  inquire  if  such  discretion  has  been 
cercised,  and  not  interfere  while  it  is  so,  but  whore  this 
uestion,  may,  to  avoid  new  actions,  require  it  to  be 
vn  view  :  Costahadie  v.  C,  6  Ha.  410 ;  ana  see  A,  0.  v. 
561. 

anticipate  the  time  of  sale  directed  by  the  will :  John^ 
r.  233  ;  Carlyon  v.  TruscoU,  23  W.  R.  302. 

prove  the  existence  of  their  primary  fund  for  want  of 
lalty  (being  the  secondary  fund)  was  ordered  to  be  sold 
,  prejudice  to  any  claim  or  liability  as  to  the  primary 
ms,  7  Beav.  648. 

11  in  one  lot  properties  subject  to  different  trusts,  and 
orchase-money :  Cavendish  v.  (7.,   10  Ch.  319,  et  sup, 

cases,  see  Re  Cooper,  4  Oh.  D.  802 ;  Tolson  v.  Sheard,  5 

cause  of  action  is,  unless  by  leave  of  the  Court,  to  be 

for  the  recovery  of  land  except  claims  for  mesne  profits, 

double  value  and  damages  for  breach  of  the  contract 

[nises  are  held,  or  for  any  wrong  or  injury  to  the  pre- 

proT>er  joinder  of  causes  of  action  made  at  the  trial  is 
D.  V.  CoUis,  36  W.  R.  667. 

ive  must  be  obtained  to  join  in  one  action  a  claim  to 
A  will,  which  formerly  would  have  been  the  subject  of 
dmon  of  the  same  testator's  personalty :  Whetstone  v. 
;  but  see  Qledhill  v.  Hunter,  14  Ch.  D.  492,  that  an 
Le  to  land  not  claiming  possession  is  not  an  action  for 
and  sup.  Yol.  I.  p.  8  ;  and  a  daim  by  heir-at-law  and 
r  realty  in  possession  of  admix,  and  to  administer  the 
V.  JT. ,  24  W.  R.  901 .  As  to  adding  claim  for  a  receiver, 
14  W.  R.  846. 
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PJUlTTES, 

By  OnL  XTi.  33,  it  is  provided  thiit  iuiv  rcsiiiuarv  legate©  or  next  of 
entitled  to  a  ludgnient  tiv  ^nL  r  f:,r  thn  aAiuon  of  tie  poraonaltj'i  buitI 
th»  mane  without  *»c?r\  i  ng  ri^siduary  legatees  or  next  d  ti 

By r.  34,  **  Any  legal  li  a  legacy  cLtticrvrl  utkiu  fottl^slftte, 

imy  person  interested  in  the  proceedB  of  real  estate  <  be  fiold,**  S 

without  sezTing  the  others,  naye  a  judgment  or  or*]  admonoi 

estate. 

By  r.  35^  any  residuary  derisee  or  heir  may,  without  serrin^  an^ 
T«wiuuary  devisee  or  co-Heir,  have  the  like  judgment  or  order*  By  r.  38^ 
one  of  sovoml  a.q,  tr.  under  any  di>*<l  or  instrument  may,  without  sening 
other  of  them,  have  a  judgment  for  the  execution  of  uie  tra£^ :  lee  Jffli 
V.  Aftneslry,  17  Jur.  GU8  ;  Jocey  v,  James^  9  Ila.  Ixxx. 

By  r.  38,  aiiy  exor,  admor^  or  tinistee  may  obtain  a  judgment  against 
one  legatee,  next  of  kin,  or  c,  q,  (r.  for  the  admon  of  the  estate  or  the  exi 
tion  of  the  trusts.  All  the  exora,  however,  must  he  parties :  Lakh  v. 
10  rh.  4G4,  tt  911  h,  Pp.  1190,  1197. 

By  r,  39,  in  ail  the  above  cases  the  Court  or  Judge  may  require  any  t 
porson  or  persons  to  be  made  a  party  or  partius  to  the  action^  and  may 
the  conduct  of  the  action  to  such  person  as  he  may  think  fit,  and  may  zi 
orders  for  placing  the  Deft  on  the  reccjrd  on  the  same  footing  in  regu 
costfi  ttJ*  the  other  parties  having  a  common  intei^est  with  him. 

By  r,  40,  the  Court  or  a  Judge  may  direct  that  any  persons  interested  i 
be  Berved  with  noticx;  of  the  judgment  or  order,  and  such  persons  ahaB 
be  Ix^und  by  the  proceedings  as  if  they  had  been  originally  made  parties, 
shall  be  at  liberty  to  attend  the  proceedings ;  and  any  person  so  serw^d 
within  one  month  apply  to  the  Court  or  Judge  to  diiicharg©,  vary*  ^  li  1 
the  JQilgment  or  order.  On  the  healing  of  a  suit  by  one  le^tee,  or; 
ore  not  made  parties  have  no  locus  stanli :  Lloyd  v,  Crou^  W.  N.  (Tlj  K 

By  0,  Ly.  5,  the  persom^  to  be  served  with  the  summona  under  rr,  3  ^ 
in  the  firet  instwice,  shall  bo  the  following;  (that  is  to  say,)— 

A.  Where  the  summona  is  taken  out  by  an  exor  or  admor  or  trustee— 
(a)  For  the  determination  of  any  questiou,  under  sub-aecte.  (a),  [t\ 

or  {g)  of  r.  3,  the  persons,  or  ouo  of  the  persoiiB,  whose  ngh! 

interests  are  sought  to  be  ajGfected ; 
(l»)  For  the  determination  of  any  question,  under  eub-aect.  {h)  el  r.  9^ 

member  or  alle^d  member  of  the  class ; 
(c)  For  the  determination  of  any  question,  under  sub-sect,  (c)  of  r.  3^ 

person  interested  in  taking  such  accounts ;  \ 

(rf )  For  the  detenninatioa  of  any  questiou,  under  5ub-»ect#  (d)  of  r,  Sn 

person  interested  in  such  money ; 
(f )  For  relief  under  sub^sect.  (a)  of  r.  4,  the  residuary  legatees,  or  iie: 

kin,  or  Bome  of  them ; 
(/)  For  reb'ef  under  sub-sect,  (fc)  of  r.  4,  the  residuary  devisees;,  or  h 

or  some  of  thora ; 

iil\  For  relief  inider  sub-sect,  (f)  of  r.  4,  the  a,  g.  ir,  or  some  of  them 
a)  If  there  are  iiiorfj    than  one  exor,  or  admor,  or  trustee,  and 
do  not  all  eoncm*  in  tuking  out  the  summons*  thoi-ie  who  do 
concur. 

B.  Where  the  summons  is  taken  out  by  any  person  other  than  the  ^ 
adniors,  or  trustees,  the  said  exors,  admors,  or  trustees. 

Fmthcr  iuquiiies  may  be  added  aftvr  Chief  Clerk's  certiEcate  filed ;  1 
T.  IL.  W.  N.  (71)  52. 

Trustees  of  a  settled  share  of  I'osidue  may  be  brought  before  the  Cour 
notice  of  the  jiidgincnt :    WhiU  v.  Stnvard,  W.  N.  (6(5)  83. 

Notice  of  the  judgnn^nt  binds  the  interest  of  the  person  eefred  ill 
subject-matter  of  the  suit,  but  dofi'S  not  make  him  a  party  for  all  purp( 
such  UH  a  motion  for  injunction  against  him  in  the  suit :  H'lt^A-er  v.  Sci^ytn^ 
lli  Eq.  152. 

PerHtins  served  with  notice  of  the  judgment,  but  not  attending  prooeedt 
eed  not  have  notico  bofoifi  the  Chief  Clerk' a  cei'tiEcate  is  signed :  Or« 


neeil 

Me<i.<titrfs,  W.  N.  (436)  122-  and  jior^ns  abroad  once  served  aie  a£ta 
with  notice  of  all  the  eubaeouent  proceedinfra :  Lf€  v.  Siui^rorh.  W, 
(76)226.  ^ 
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B  appointment  of  a  guardian  ad  litem  in  tlie  case  of  an 
I  nnsound  mind  so  serred  is  provided  for.  0.  xvi.  43 
m  of  the  notice  of  the  decree  or  order, 
which  the  directions  of  the  Court  are  obtained,  as  to  what 
nred  with  the  order  or  decree,  and  service  of  infants,  see 
tUock,  Clarke  v.  (7.,  9  Ha.  xiii. 

Lade  for  leave  for  persons  not  parties  to  appear  at  the 
V.  Clowes,  10  Ha.  Ixii. 

where  a  party  served  objected  to  the  decree,  see  Kidd  v. 
\, 

sr  in  a  beneficiary's  action,  where  an  exor  who  had  not 
^rwards  came  in  and  proved,  see  Re  Dracup,  Field  v.  i>., 

istees,  exors,  and  admors  may  sue  and  be  sued  on  behalf 
n^  the  property  or  estate  of  which  they  are  trustees  or 
joming  any  of  the  persons  beneficially  mterested  in  the 
shall  be  considered  as  representing  such  persons;  but  the 
Lay  at  any  sta^  of  the  proceedings  order  any  such  persons 
Bither  in  addition  to  or  in  lieu  of  the  previously-existing 

iny  one  or  more  of  numerous  parties  having  the  same 
be  sued,  or  may  be  authorized  by  the  Court  to  defend  on 
nefit  of  all. 

IS  not  made  parties,  whose  rights  may  be  affected  by  an 
ounts  and  inquiries,  are  not  bSimd  by  that  order  (at  any 
;ht  to  be  served)  unless  served  with  notice  of  it,  or  order 
member  of  their  class  to  represent  them  in  the  action : 
Ch.  D.  347. 

e  of  the  Court  generally  in  reference  to  binding  absent 
1  action,  see  8.  C, 

mtation  orders,  v.  sup.  Yol.  I.  p.  107. 
notice  of  the  decree  cannot  be  treated  as  co-Pits,  but  at 
they  are  only  entitled  to  such  inquiries  as  they  could  have 
Whitney  v.  Smith,  4  Ch.  513 ;  and  see  Jud.  Act,  1873, 

mJ  estate  in  no  way  affected  by  the  judgment,  having  been 
I  right  in  appnearing,  and  entitled  to  have  his  appearance 
osts  to  be  paid  by  ^e  Pits  who  served  him :  Re  Symons, 
.  N.S.  501. 

1  exor  who  has  distributed  the  estate  a  party  to  proceed- 
9  to  it,  see  Sect.  XXIX.,  **  Eefuitoing  Legacies,"  inf. 

)road  remitted  a  clear  fund  for  distribution  among  legatees, 
led  their  rights  in  a  suit  to  which  the  consignee  was  a 
3Xor :  Arthur  v.  Hughes,  4  Beav.  506. 
L^;atees  being  out  of  the  jurisdiction,  the  Court  made  a 
t  as  to  the  omers  only :  Morley  v.  Renncldson,  2  Ha.  570 ; 

125,  where  the  absentee's  legacy  was  ordered  into  Court, 
3cted  as  to  him ;  and  see  the  £hree  courses  open  to  the 

Ih, ;  and  see  Simmons  v.  5.,  lb.  360. 
ing  Pit  to  proceed  against  one  or  more  persons  severally, 
nrsQly,  liable,  does  not,  semble,  apply  to  an  admon  action, 
[t  to  sue  one  exor  alone  for  admon  of  the  estate :  see  Hall 
70,  etv.  «fi).  p.  1197. 

I  Deft  residuary  legatee,  before  service  of  the  bill,  had  to 
tumble  V.  Shore,  3  Ha.  119. 

oceed  against  the  other  alone  for  account  and  payment  of 
m  to  the  estate :  Peake  v.  Ledger,  8  Ha.  313 ;  but  see  cases 

8  having  absconded,  the  other  sued  a  mortgagor,  and  the 
he  apphcation  of  the  Deft,  to  add  the  absconding  exor  as 
irtopp,  28  Ch.  D.  414. 

Lnuitants  are  bound  by  proceedings  in  an  admon  action 
siduary  legatees,  and  devisees :  Jennings  v.  Paterson,  1^ 
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And  as  tho  exor  fully  represents  the  estate  in  a  suit  by  a  c: 
cannot  be  given  to  a  residuary  legatee  to  appeal  from  a  decree  : 
the  exor :  Re  Yonugs,  Doggeit  v.  Rtnett^  30  Ch.  Div.  421. 

And  where  the  question  was  whether  a  debt  was  payable  o 
or  out  of  corpus,  the  exor  sufficiently  represented  the  estate  wit 
the  reversioners :  Be  Ward,  Bemment  v.  Balis,  47  L.  J.  Ch.  781. 

A  receiver  in  an  admon  ivction  will  not  be  permitted  to  can 
adnion  action  in  the  name  of  a  bankrujit  exor  or  admor  :  Be  E 
V.  Hnwtin,  19  Ch.  Div.  61. 

Tlie  trusts  of  a  document  may  be  partially  executed  :  ParmJl 
8  Sm.  &  G.  337  ;  Ahrey  v.  Newman,  17  Jur.  153  ;  and  a  suit  wa 
property  of  which  testator  was  a  trustee  for  a  firm  of  whi< 
partner:  Prentice  v.  P.,  10  Ha.  xxii. 

As  to  bringing  before  the  Court  mortgagees  pendente  lite  of  i 
estate,  see  Freeman  v.  Pennington,  3  D.  J'.  &  J.  295;  Brandon  i 
287. 

As  to  tho  necessitj'  for  making  the  legal  pers.  represve  a  party 
action,  v.  sup,  p.  1196. 

CLASSIFICATION  ORDER. 

By  0.  LV.  40,  **  "Where,  upon  the  hearing  of  the  summons  t 
at  any  time  diuing  the  prosecution  of  the  judgment  or  order, 
the  Judge,  with  respect  to  the  whole  or  any  portion  of  the  proc< 
the  interests  of  the  parties  can  be  classified,  he  may  reciuire  the 
Btituting  each  or  any  class  to  be  represented  by  the  same  so 
direct  what  parties  may  attend  all  or  any  part  of  the  proc- 
where  the  parties  constituting  any  class  cannot  agree  upon  the  s 
sent  them,  the  Judge  may  nominate  such  solr  for  the  purpose  of 
ings  before  him ;  and  where  any  one  of  the  parties  constitutin 
declines  to  authorize  the  solr  so  nominated  to  act  for  him,  and 
being  represented  by  a  different  solr,  such  party  shall  person 
costs  of  his  own  solr  of  and  relating  to  the  proceedings  before 
with  respect  to  which  such  nomination  shall  have  been  made,  \ 
further  costs  as  shall  be  occasioned  to  any  of  the  parties  by  his 
sented  by  a  different  solr  from  the  solr  so  to  be  nominated." 


GENERAL   PECUNIARY  BEQUESTS. 

In  an  action  by  a  single  legatee  for  his  own  legacy,  unless  the  p 
of  the  testator,  by  admitting  assets,  warrants  a  personal  judgi 
himself,  the  Court  will  direct  a  general  account  of  all  the  legaci 
ment  of  the  legacy  claimed,  rateably  only  with  the  rest,  no  pref« 
allowed :  Mitf.  PI.  168  ;  and  a  legatee's  suit  is  taken  to  be  for 
others,  whether  so  expi*essed  or  not :  Thomas  v.  Jones,  1  Dr.  &  S 
The  Pit  is  not  a  judgment  creditor,  within  27  &  28  V.  c.  112, 
exor  who  has  disobeyed  an  order  for  payment  into  Court  of  mon 
him  :  Johnson  v.  Burgess,  15  Eq.  398. 

A  legatee  is  entitled  to  an  explanation  of  the  assets,  and  insp 
accounts,  but  not  to  a  copy  at  the  expense  of  the  estate  :  Ottle^ 
Beav.  602 ;  and  see  Thompson  v.  Dunn,  6  Ch.  673,  et  sup.  Vol.  I. 
In  Bay  v.  Cro/t,  14  Beav.  29,  after  decree,  though  tho  j 
numerous  and  the  expenses  great,  the  Court  would  not  exclude  an; 
from  attending  on  taking  the  accounts.  Secus,  as  to  a  Deft  who  ha 
in  the  result:  Pearce  v.  CrutchfieJd,  16  Ves.  48. 

A  Deft  matle  a  party  to  a  suit,  only  in  respect  of  an  annuity 
the  real  estate,  was  not  allowed  costs  of  attendances :  Tharp  v 
510. 

On  inquiry  as  to  incumbrances  on  shares,  a  Deft  could  i 
alleged  assignment  by  him  :  Lennard  v.  Curzan,  1  D.  &  S.  350. 

A  bequest  to  make  good  testator's  debts  unpaid  in  bankrup 
lapse  as  to  predeceasing  creditors,  but  was  liable  to  legacy  dii 
V.  Martin,  7  D.  M.  &  G.  429 :  as  to  interest,  see  Askew  v.  Thomi 
J.  620. 
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it  when  sued  for  a  legacy  to  set  off  sums  due  from  the 
leeSect.  XXVH.  inf.  p.  1388. 


WILL  IN  EXECT7TI0N  OF  POWEB. 

.  27,  general  bequests  are  to  execute  ^neral  powers  of 
contrary  intention  appears.  Under  this  section  general 
ire  held  payable  out  of  a  fund  which  a  feme  sole  had  a 
joint  by  will :  Hawthorn  v.  Shedden,  3  8m.  &  G.  293 ; 
3q.  193  ;  Be  Wilkinson,  4  Ch.  587 ;  8  Eq.  487  ;  Hayes  v. 
[  see  Be  DavieSy  13  Eq.  163,  et  inf  p.  1408. 
berwise  general  requires  that  the  appointor  should 
L  bequest  not  referring  to  the  power  will  not  operate  as 
ler  sect.  27  of  the  Wills  Act :  Phillips  v.  Cayleu,  43  Ch. 
Re  Marsh,  Mason  v.  Thorne,  38  Ch.  D.  630) ;  Charles  v. 
380 ;  W.  N.  (88)  244 ;  Be  Tarrant's  Trusts,  58  L.  J. 

oint  to  any  person  **  except  A."  is  not  a  general  power 
dmhle,  it  may  become  so  oy  the  death  of  A.  before  the 
e  Byron's  Settlement,  Williams  v.  Mitchell,  (1891)  3  Ch. 

real  estate  will  not,  j>er  se,  amount  to  an  exercise  of  a 
id  new  appointment  contained  in  a  previous  deed  made 
il  power  to  appoint  by  deed  or  will :  Be  Brace,  Welch  v. 
;  Charles  v.  Burkt,  43  Ch.  D.  223,  n. 
a  gift  in  execution  of  all  powers,  may  operate  as  an 
;uMequently  created :  see  Be  Old,  Pengelley  v.  Herbert, 
>yes  V.  Cook,  14  Ch.  Div.  53  ;  Airey  v.  Bower,  12  App. 

[1  favour  of  a  wife  will  not  operate  as  an  exercise  of  a 
nt  income  of  real  estate  to  her :  Be  Williams,  Foulkes  v. 
'^  Mills,  M.  V.  M„  34  Ch.  D.  186. 
Y  a  married  woman  to  a  person  who  died  in  her  lifetime 
of  appointment :  Be  De  Lust's  Trusts,  3  L.  E.  Ir.  232, 
rrusU,  13  Eq.  163. 

t  under  a  general  power  was  held  to  make  the  appointed 
roperty  of  the  appointor  for  all  purposes,  so  that  lapsed 
ext  of  kin  :  Be  Idcerinyill,  Hinsley  v.  /.,  17  Ch.  D.  151 ; 
ihorne  v#  Holyoake,  22  Ch.  D.  238,  disapproving  Hoare 
h.  586 ;  12  W.  E.  66. 

low  far  general  words  in  a  will  expressing  an  intention 
are  suflacient  to  make  the  will  operate  as  an  execution 
)  Be  Cotton,  Woody,  C,  40  Ch.  D.  41 ;  Vwi  Brockdorffy. 
i2;  Be  Boyd,  Neild  v.  B„  63  L.  T.  N.S.  92 ;  Be  Davies, 
63. 

Lg  a  will  may  have  the  effect  of  giving  validity  to  the 
Lt :  Be  Blackburn,  Smiles  v.  B.,  43  Ch.  D.  75. 
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88I0N  OF  ASSETS — ^ASSENT  TO  BEQUEST. 

Lor  has,  by  admitting  assets  or  assenting  to  a  legacy, 

lly  Hable  to  pay  the  debt  or  legacy,  payment  is  ordered 

MX>unts,  whether  in  the  ca^e  of  a  creditor  ( Woodgaie  v. 

ecuniary  legatee  {Whittle  v.  Henning,  2  Beav.  396),  and 

>cific  legatee,  dehvery  of  the  legacy   is  ordered:   see 

iFio  Bequests,"  inf,  p.  1357. 

ixors  admits  assets,  an  account  may  still  be  directed 

(Wton  V.  Turvill,  2  P.  Wms.  145. 

does  not  prevent  the  exor  from  disputing  the  debt :  Be 

J6.    As  to  disputing  Plt*s  right  to  arrears  of  annuity,* 

la.  531. 

Jd  to  have  rendered  themselves  liable  by  various  acts 

b :  see  Barnard  v.  Fumfrett,  5  My.  &  C.  63,  and  cases 

V,  Budding,  1 Y.  &  C.  C.  265 ;  Bogers  v.  Soutten,  2  Keen, 

emoranda:  Holland  v.  Clark,  1  Y.  &  0.  C.  151 ;  2  Y.  & 
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C.  C.  319;  Payne  Y.  TantnTy  55  L.  J.  Ch.  611;  55  L.T.  N.S.  25 
112.  By  a  promise  to  pay,  acted  on  by  the  legatee  :  HutUm  y. 
M.  &  G.  9.     By  paj-ing  interest  on  the  legacy:  A.  G,y.  High 

C.  634  ;  A,  G.  v.  i'hfipman,  3  Beav.  255  (but  see  Rowley  v.  At 
395,  ft  inf.) ;  notwithstanding  the  passing  of  a  residuary  accoui 
available  assets  :  Pay  tie  v.  Tannery  sup.  By  making  pay  men  ti 
Payne  v.  Little,  22  Beav.  69.  By  crediting  the  legatee  with  t 
the  legacy  in  partnership  books:  Totonend  v.  T.,  1  Gi5.  201; 
606  rbut  not  if  the  accounts  virore  expressly  kept  open :  Hiitton 
I).  M,  &  G.  9).  Or  by  passing  a  residuary  account  showing  a  si 
Whittle  v.  Henning^  2  Beav.  396;  Brewster  y.  Prior,  do  L.  T. 
"\V.  11.  251 ;  and  giving  the  legatee  the  receipt  for  duty  on  his  leo 
V.  liawson,  2  Sm.  &  G.  267  ;  but  this  is  not  conclusive  :  IluUoti 

D.  M.  &  G.  9 ;  and  see  MUler  v.  Douglas,  56  L.  J.  Ch.  91. 

An  admission  of  assets  by  answer  in  Chancery,  in  a  suit  as' 
accounts  might  be  taken,  did  not  entitle  the  Pit  to  an  immedin 
payment:  »S</i'fi</f  v.  Lane,  6  Ka.  32;  Thwaites  v.  Foreman^  1  ( 
see  Wall  v.  Biuhhy,  1  Bro.  C.  C.  484. 

Such  acts  or  admissions  may  be  explained  away  as  mad( 

S which  must  be  clearlv  shown :  Dreary  v.  Thacker,  3  Sw.  548) ; 
■lutton  V.  Jiossiterf  7  D.  M.  &  G.  9,  et  sup. ;  Postlethivaite  v.  ^li 
33,  n. ;  Rowley  v.  Adanxs,  7  Beav.  395  ;  Miller  v.  Douglas^  su 
payment  of  one  legacy,  without  regard  to  the  state  of  the  assets 
sion  of  fiu^ets  to  pay  the  others  :  S,  C.  ;  Cadbury  v.  Smith,  9  Eq 
Cook  ▼.  Marty n,  2  Atk.  2 ;  but  it  is  otherwise  as  to  payment 
residue :  Dinsdale  v.  Dudding,  1  Y.  &  G.  C.  265. 

An  exor  is  not  bound  by  an  admission  of  assets  nmde  on 
construction  of  the  will :  Clark  v.  Bate^,  2  D.  &  S.  203 ;  nc 
claims  afterwards  arise :  Payne  v.  Little,  22  Beav.  69 ;  and  i 
Lake,  1  D.  &  S.  144,  et  sup, ;  or  assets  are  lost  without  his  def 
V.  Chaloner,  2  Vez.  83,  85. 

Statemeats  in  a  residuary  account  do  not  necessarily  constitn 
executors,  an  admission  of  assets  for  payment  of  all  legacies  in  f  i 
V.  C«rrey,  28  W.  R.  213. 

Pa^^nents  to  beneficiaries,  for  which  the  estate  was  at  the  ti 
■will  be  allowed,  although  the  estate  afterwards  becomes  insufl 
V.  L,,  23  W.  E.  787 ;  Re  Bacon' a  Seitlementy  Hatton  v.  Aiid^rst 
659. 

In  Ifewes  v.  /T.,  4  Sim.  1,  an  exor,  who  had  received  nothing 
to  correct  Em  inadvertent  admission  of  joint  receipts  with  his  c 
in  Holland  y.  //.,  V.-C.  E.,  24  Feb.  1844,  A.  619,  exors  wen 
their  affidavit,  and  with  Pit's  consent,  to  file  supplemental  ans^ 
the  amount  admitted  by  answer  by  mistake ;  but  see  Madde/on 
11  Sim.  209. 

An  exor  charjs^g  himself,  on  examination,  with  aggreg 
subject  to  deductions,  should  be  charged  only  with  the  ditfereni 
the  deductions  being  impeached :  Inge  v.  Kenny,  4  Ha.  452 ;  am 
to  pay  in  what  he  s^tes  by  answer  is  retained  for  a  debt  to  himsc 
T.  Poole,  2  Col.  246. 

Exors,  who  have  admitted  assets  for  a  legacy,  are  also  li 
interest  payable  on  it :  Dimdale  v.  Dudding,  1  Y.  &  0.  C.  2t 
Soiiiten,  2  Keen,  598 ;  Horsley  v.  Chaloner,  2  Vez.  83.  But  see 
Stafford,  14  Beav.  319;  2  D.  M.  &  G.  901. 

An  admission  of  assets  for  legacies  is  so  for  costs :  Ph  ilant 
Hobson,  2  My.  &  K.  357 ;  Roch  v.  Callen,  6  Ha.  531 ;  or  debts 
Dudding,  1  Y.  &  C.  C.  265. 

Where  A.,  the  exor  of  B.,  died,  his  exor  could  not,  after  pro^ 

renounce  the  exorship  under  B.'s  will :  Brtwke  v.  Haymes,  6  Eq, 

Exors  of  an  exor  admitting  assets,  are  liable  to  the  same  ext 

have  been,  if  living,  in  respect  of  his  testator's  assets :  Davenpot 

2D.  M.  &G.  901. 

Where  A.'s  residuary  estate  has  devolved  on  B.,  the  exors  of 
parties  to  an  action  to  administer  B.'s  estate,  and  the  account  of 
oe  taken  in  one  action :  Young  v.  Hodges^  10  Ha.  158 ;  and  se 
Harrison,  lb,  234. 
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^uesfci  given  ihem  in  irosfc,  exors  beeome  trufiteeB  of  it : 
ay.  409,  412 ;  but  by  merely  assenting  to  a  legacyi 
Lry  account,  an  exor  does  not  convert  himself  into  a 
[j.  J.  Ch.  703 ;  61  L.  T.  N.S.  581 ;  and  the  right  to 
ill  be  barred  in  twelve  years,  under  37  &  38  V.  c.  67 : 
>rc,  (1891)  3  Ch.  (C.  A.)  119. 


APFBOPBIATION  OF  LEOAOY. 

0,  and  without  express  authority,  power  to  agree  with 
,te  to  him  a  spedhc  portion  of  the  estate :  JRe  Lepine, 
I)  1  Ch.  (C.  A.)  210. 

sen  severed  from  the  assets,  the  exor  became  trustee, 
red  beyond  six  years,  the  case  not  being  within  the 
llipo  v.  MunningSy  2  My.  &  C.  309 ;  and  see  Mutlow  v. 

1.  Div.  385 ;  Be  Smith,  Henderson- Boe  v.  Hitchins,  42 
264.  Where  debts  were  to  be  paid,  and  English  exors 
J  (which  was  given  to  residents  in  Italy)  to  co-exors 
B  trustees  of  the  fund:  Weatherby  v.  8t  Uiorgio^  2  Ha. 
iation,  and  the  merger  of  exor  in  trustee,  see  Willmott 
;  Davenport  v.  Stafford,  14  Beav.  319,  331 ;  Fothecary 

\t  the  residue  was  not  entitled  against  appropriated 

ceedings  as  to  a  subsequent  debt :  Nolle  v.  Brett,  26 

.4. 

icy  or  share  of  residue  may  sue  for  admon  at  any  time 

appropriated :  Cafe  v.  Bent,  5  Ha.  24. 
carried  to  separate  accounts,  the  testator's  represves 
non  Y.  Anderson,  9  Beav.  445,  449.  In  Handley  v. 
i  fund  was  carried  to  several  contingent  accounts,  to 
rving  different  parties,  and  this  is  often  done ;  and  as 
>urt  to  separate  accounts,  v.  sup.  Vol.  I.  p.  208. 
lent  from  a  particular  fund  amounts  to  a  declaration 
I,  and  for  interest  directed  to  be  computed :  Davis  v. 
128. 

L  handed  over  to  trustees  for  the  tenant  for  life,  and  then 
le,  the  Teversion  was  treated  as  so  much  assets  un- 
iony,  Buckley,  6  Ha.  451, 457 ;  and  exors  and  trustees, 
hemselves  and  a  new  trustee,  became  trustees  only : 

384;  7  Jut.  N.S.  652. 

tnate  a  mortgage  to  pay  a  legacy  directed  to  be  put 
\es  V.  Parkinson,  7  Beav.  379 ;  unless  the  security  is 
i  see  Be  Murray,  W.  N.  (68)  195. 
Ml  to  appropriate  a  mortgage  to  a  share  of  residue,  and 
;^age  aeed  to  the  residuary  legatee,  but  executed  no 
tion  was  held  complete :  Be  Lepine,  Dowsett  v.  Culver, 
0. 

inconditionally  to  a  specific  bequest  of  a  lease  is  not 
by  from  the  general  ^tate  as  to  the  covenants :  Shad- 

30 ;  and  as  to  impMng  such  assent,  see  Cole  v.  Miles, 
,  AbralMms  v.  C,  W.  N.  (89)  91 ;  and  as  to  indemnity 
wt.  IX.  inf.  p.  1280. 

tion  has  been  validly  made  in  respect  of  specific  or 
)  legatees  must  bear  any  loss  arising  from  the  dimi- 
b  a^rt :  Fraser  v.  Murdoch,  6  App.  Ca.  855,  865,  878 ; 
F.,  W.  N.  (89)  39 ;  Be  Lepine,  DowseU  v.  Culver,  (1892) 
berwise,  they  must  be  paid  in  full  before  the  residuary 
ling :  Baker  v.  Farmer,  3  Ch.  537 ;  and  see  Be  Lyne, 
82.  Where  the  exor  and  trustee  invested  shares  of 
)d  them  after  having  paid  the  others,  assets  falling 
it  to  make  up  the  infants'  shares :  Willmott  v.  Jenkins, 

ve  appropriated  assets  to  meet  a  legacy,  they  cannot 
ly  part  to  meet  a  debt  due  from  tioe  legatee  to  the 
'arsden,  14  Ch.  D.  374. 
iete  appropriation  has  been  made  in  favour  of  a  re- 


'■'j'  i 


I 


li^'Y'^iH 


If  I 


M' 


1  >>'  :1 


h   ' 


i '  ' 


i  n  \ 


!    I 


'li} 


1266 


Administration  of  Estates. 


mdvLBTj  legatee,  he  cannot  be  depriyed  of  the  benefit  of  it  b 
sequent  reduction  of  the  residue  by  loee  of  assets :  Re  Lepim 

An  appropriation  by  means  of  an  unauthorized  inyestm 
a  trust  legacy  is  invabd :  Re  Waters^  sup.  ;  and  see  Lewin,  ( 

Assent  to  life  estates  in  leaseholds  is  assent  to  the  estat 
Stevenson  v.  Afayor  of  Liverpool,  L.  E.  10  Q.  B.  81. 

And  as  to  the  exor*s  assent  to  legacies,  see  Wms.  Exors. 
ed.  1378  et  seq, ;  and  as  to  appropriation  of  legacies  payable  in 
8th  ed.  1405. 
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STATUTES  OF  LIMITATIONS. 

By  3  &  4  W.  4,  o.  27,  s.  40,  9up,  p.  1220,  the  right  to  rec 
is  barred  after  twenty  years. 

By  36  &  37  V.  c.  66,  s.  25,  sub-s.  2,  no  claim  by  a  c.  9 
trustee  in  respect  of  any  breach  of  an  express  trust  shall  I 
Statute  of  Limitations. 

By  37  &  38  Y.  c.  57,  s.  8,  the  period  of  limitation  after 
reduced  to  twelve  years ;  and  a  l^acy,  or  gift  of  residue 
legacy,  wiU  now  be  barred  in  twelve  years  in  the  abseni 
tmst ;  a  mere  constructive  trust  will  not  prevent  the  stat 
Re  Davis,  Evans  v.  Moore,  (1891)  3  Ch.  (C.  A.)  119;  A?  ^ 
CampheU,  (1892)  2  Ch.  491 ;  and  as  to  the  effect  of  the  Trus 
&  52  V.  c.  59),  s.  8,  see  Lewin  on  Trusts,  1008 ;  Re  Swain, 
(1891)  3  Ch.  233.  By  sect.  10  of  the  37  &  38  V.  c.  57,  no  ] 
charged  on  any  land  or  rent  shall,  though  secured  by  an 
recoverable  but  within  the  time  allowed  for  recovery  nad  1 
press  trust.  This  enactment  applies  as  between  the  land 
persons  entitled  to  the  charge,  wnile  36  &  37  V.  c.  66,  s.  25, 
as  between  trustee  and  c.  q.  ir, :  Fearnside  v.  Flini,  22  Ch. 
v.  CW«j,  27Ch.  D.  231. 

The  3  &  4  W.  4,  c.  27,  8.  40,  applies  to  legacies  payable  01 
as  well  as  to  legacies  charged  on  real  estate :  Sheppard  v.  L 
Christian  v.  Devereux,  12  Sim.  264;  Watson  v.  Birch,  15  Sin 
Smith,  2  D.  &  War.  391  ;  Bullock  v.  Doicnes,  9  H.  L.  C.  1,  U 
of  residue:  Priory.  Hornihlow,  2  Y.  &  C.  Ex.  201;  Chri& 
sup. ;  and  as  to  part  of  the  residue  which  came  to  the  exor's 
twenty  years  before,  but  not  as  to  the  rest :  Adams  v.  Ba'^ 
Larkins  v.  Phipps,  W.  N.  (73)  207,  sup.  Form  12,  p.  1242 ; 
Nichols,  2  Ea.  256.  And  although  the  exor  has  died  wit 
legacy,  and  nas  charged  his  re^ty  with  his  debts :  Piggoi 
Sim.  26 ;  and  see  Briggs  v.  Wilson,  5  D.  M.  &  G.  12 ;  secus,  1 
express  trust :  Thomson  v.  Eastwood,  2  App.  Ca.  215 ;  Ward 
472 ;  Crtsswell  v.  Dewell,  4  Giff.  460  ;  12  W.  E.  123 ;  until  ai 
see  37  &  38  V.  c.  57,  s.  10,  sup.  As  to  what  is  an  express  tn 
v.  Eastwood,  2  App.  Cas.  215 ;  Re  Barker,  sup.;  and  see  p.  9i 

By  23  &  24  V.  c.  38,  s.  13,  the  application  of  3  &  4  W.  4, 
extended  to  proceedings  to  **  recover  the  personal  estate,  or 
personal  estate,"  of  any  person  dying  intestate.  The  section 
and  therefore  the  right  of  next  of  kin  to  general  admon  of 
intestate,  who  died  m  1848,  was  barred  at  the  end  of  twenty 
the  death;  but  as  regards  particular  assets  there  is  no  ** 
receive  "  within  the  Act  until  they  have  been  actually  recoven 
Re  Johnson,  Sly  v.  Blnke,  29  Ch.  D.  964 ;  but  part  payment  oi 
asset  will  not  revive  the  right  to  sue  for  general  admon :  S.  i 

Legacies  charged  on  realty  subject  to  prior  charges  are 
time  so  long  as  those  charges  subsist :  Faulkner  v.  Daniel,  3 
Ravenscro/t  v.  Frishy,  1  Coll.  16,  legacies  charged  on  realty  w 
after  more  than  forty  years. 

The  statute  was  held  not  to  apply  to  lapse  of  time  after  1 
certificate  finding  the  legacies  due,  and  order  on  further  con£ 
liberty  to  apply  for  payment :  Prowse  v.  Spurgin,  5  Eq.  99. 

Wmle  the  same  person  was  exor  of  two  estates,  the  stat 
against  a  debt  due  from  one  estate  to  another :  Obee  y.  Bish 
137 ,;  6  Jur.  N.S.  10,  132. 
Bill  lay  by  devisee  of  mortgaged  estate  against  the  heir 
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bor's  decease,  but  two  years  only  after  the  personalty 
^vhotue  V.  Smith,  2  Sm.  &  G.  344. 
by  the  devisee  of  one  moiety  did  not  stay  the  statute 
of  the  other :  Dickenson  v.  Teasddle,  1  D.  J.  &  S.  62 ; 

rust  some  cs,  q,.tr.  were  not  barred  by  the  trustee 
to  the  others :  Knight  v.  Botuyer,  2  D.  &  J.  421 ;  an 
^  is  as  much  saved  as  a  trust  of  the  land :  Burrowes 

4  Jut.  N.S.  1245 ;  and  see  Siurgia  v.  Morse,  3  D.  &  J. 

N.S.  33;  7W.  E.  101. 

kt-law  resulting  on  the  face  of  the  will  is  an  express 
3  &  4  W.  4,  c.  27:  Patrick  v,  Simpson,  24  Q.  B.  D.  128; 
press  trust,  v,  sup,  p.  980. 

ice,  account  of  rents  only  ran  from  time  of  filing  bill : 
621 ;  or  for  six  years :  Thomson  y.  Eastwood,  2  App. 
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•  Payment  of  CostSy  DebtSy  and  Legacies^  and 
Division  of  Residue. 

TLjj  of  right — Payment  in  of  balance  by  exor. — 
Ajid  Let  subsequent  interest  be  computed  on  the 
ioned  in  the  —  schedule  to  the  Chief  Clerk's  certi- 
£4  p.  c.  per  ann.  from  the  —  day  of  — ,  the  date 
e,  to  the  day  for  payment ;  And  Let  the  amounts 
B^tees  therein  named  in  respect  of  such  legacies 
b  the  fund  in  Court  be  dealt  with  as  directed  by 
e  hereto. — [Add  Lodgment  Schedule,  Form  1,  and 
Forms  32  {costs),  29  {duty),  26  {legacies),  and  44 
>  one  or  more  persons  entitled).'] 


A\ 
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I  in  Court — Payment  of  Costs  and  Legacies. 

ig  on  &c.  for  the  further  consideration  thereof 
gment  dated  — ,  in  the  presence  of  counsel  for  &c. ; 
n  or  before  &c.,  lodge  in  Court,  as  directed  in  the 
certified  to  be  due  from  him  on  account  of  &c. — 
on  of  costs. — Let  the  funds  to  be  lodged  and  in 
as  directed  in  the  schedule  hereto. — Liberty  to 
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In  ihe  High  Court  of  Justioe, 

Chanoery  Division.                                                   — 

Ledger  Credit,  —  la— . 

L—Lodgmeni. 

da: 

Ttetionlaa  of  FoDdi  to  b«  Lodged. 

FnoBtoiMlnflM 
Lodgment. 

Mi 

Piwh  -     ,- 

S.J 

£ 

n. — Payment. 

dealt  with,  £— 
£- 
Funds  to  be  lodged  as  above. 


Funds  to  be  dealt  with,  £ —  New  Consols. 
)i  fi  f>  * —  Cash. 


Fluticalan  of  VBjtaentB,  Traaef en,  or 
other  Opentioiii  otdered. 


Sell  New  Consols. 

Pay  costs,  to  be  taxed  under  this 

order. 
Pay  duty  in  respect  of  the  estate 

of  X. 
Pay  or  carry  over  the  following 

legacies,  together  with  interest 

thereon  respectively  at  £4  p.  c. 

per  ann.  from  the  —  dav  ftc, 

after  deducting  from  each  legacy 

the  amount   of   duty  paid   in 

respect  thereof. 
Pay  £200  and  interest  as  above, 

less  duty. 
Carry  over  £100  and  interest  as 

above,  less  duty. 
Invest  and  accumulate   in  New 

Consols  amount  carried  over. 
Divide  residue  of  funds  in  Court, 

and  pay  and  carry  over  as  under. 

Pay  1.19th 

Carry  over  5-19ths    


Pureee,  TVenefereee,  or 
Mpente  Aooounts. 


Mc 


A.  B.,  of  &c. 

The  account  of  C.  D., 
an  infant. 


G.  H.,  of  &c. 
The  account  of  &c. 


3.  Tith  to  Itesidue  declared — JExecuiar  to  pay  in  Infoi 
and  to  distribute  other  Shares. 

Declabb  that  the  clear  residue  of  the  intestate's  personf 
sisting  of  &c.  is  divisible  into  three  equal  parts,  and  that  t^ 
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belong  to  tlie  Pit,  and  the  remaming  one  tkird  part  thereof  to 
B. ;  And  Let  the  Deft  B.  retain  her  one  third  part  thereof ; 
the  Beft  B.  within  &c.  lodge  the  other  two  third  parts  thereof 

;  &c.»  as  directed  in  the  schedtde  hereto. — [Add  Lodgment 

>,  Form  No.  L] 

Lomnt  to  be  paid  in  must  be  stated,  if  ascertainable  ^  or  if  the  persoaal 
isi^t£i  of  property  to  be  sold,  there  muat  be  a  complete  description 


4  DUtribution  of  Assets — Bale  of  ReaUy, 

riONS  for  taxation,  payment  of  costs,  and  application  of  personal 
nd  apportionment  of  residue,  and  proceeds  of  any  real  estate 
rms  1,  3,  mp.  pp.  1225,  1227]  ;  If  real  estate  not  Bold  under  origi- 
nmi.  And  it  appearing  that  the  testator's  personal  estate  will 
Liffitient  for  the  payment  of  the  teetator'a  debts  and  funeral 
i  (and  legacies  charged  on  or  payable  out  of  his  real  estate), 
'  with  the  subsequent  costs  of  this  action,  Let  a  sufficient  part 
stator'a  real  estate  at  —  &c.,  in  the  Chief  Clerk's  said  certificate 
?d,  to  make  good  the  deficiency  of  liia  personal  estate,  or  if 
y  the  w  hole  of  such  real  estate,  be  sold  &c.  [Form  2,  p.  1184]; 
ar^,  Account  of  rents  and  profits  [Form  12,  p.  1230], — ^ Adjourn 


realty  or  a  sufficient  part  has  been  Boltl,  the  assets  will  bo  first 
s  in  a  crediUjr^a  action  (Form  10,  sup,  p,  l'2'29et  stq.),  and  then  in  pay- 
he  legacies,  payable  out  of  realty  (see  Fonii  1,  sup.  p.  12j7),  and  tao 
if  any,  e«ubjt*ct  to  legacy  or  succession  duty,  paid  over  to  the 
entitled  to  the  realty,  or  carried  to  their  separate  accounts  (and 
29  et  $i'q.),  according  to  what  remains  to  be  done  in  the  action. 


^claraiion  that  Infant  Heir  is  entifkd  fo  Surplus  Proceeds, 

I  providing  for  payment  of  costs,  legacies,  and  annuities, — 
dare  that  the  PeftE.,  the  infant,  as  heir-at-law  of  the  testatrix, 
Bd  to  the  Bur|du8,  if  any,  of  the  money  arising  by  side  of  her 
ate  J  And  let  the  same  he  (for  his  benefit)  invested  in  New 
as  directed  in  the  Schedule  hereto.  And  the  said  T>eft  is  to 
berty  to  apply  ^^c.  when  he  shall  attain  his  ago  of  twenty- one 
[Add  Payment  Schedule,  Form  No.  70.]— See  Botvden  v.  Hench' 
E.,  1  Dec.  1747,  A.  87. 

jclarations  as  to  accumulating,  and  iutcTcsts  vciting,  subject  to 
\  future  children t  see  Ellis  v.  Maxwell,  12  Beav.  112. 
tiaration  aa  to  legacies  charged  on  realty  vesting,  and  direction  to 
aey  by  mortgage  or  sale,  see  Salisbury  y.  Pt^tty,  3  Ha.  £H. 


6.  Bringing  Advances  into  Hotchpot. 

Payment  Schedule,  Forms  No.  54  and  55.] 

!  it  is  probable  that  any  of  the  legatees  have  received  advances  in 
[  their  shares  J  the  residue  should  be  apportioned  in  Chambers  aa  in 
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Where  the  apportionment  is  to  be  made  at  Chambers,  the  Pf 
will  simply  direct  payment  of  the  amounts  to  be  mention 
Clerk*s  certificate  to  the  persons  to  whom  the  same  shall  I 
payable. 


y^i\ 


1 1,  i ' 


iliii 
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7.  Directions  as  to  Costs  trhere  Shares  incumbered — i 
alloiced  in  respect  of  each  Share, 

"  Tax  the  costs  of  the  Pits  and  the  Defts,  and  of  tl 
haying  liberty  to  attend  the  proceedings  of  this  act 
between  solr  and  client],  including  in  the  costs  of  the  F 
and  expenses  properly  incurred  by  them  as  trustees  &< 
costs  of  this  action ;  but  in  taxing  the  said  costs  not  moi 
of  costs  is  to  be  allowed  in  respect  of  each  tenth  share  o 
estate,  and  the  Taxing  Master  is  not  to  allow  to  the  pai 
ing  any  share  any  additional  costs  incurred  by  reason 
having  been  assigned  or  incumbered ;  And  the  amount 
in  respect  of  the  costs  of  any  incumbered  share  is  to  be 
first  place  in  or  towards  payment  of  the  costs  of  the  assi 
gagees  of  such  share  according  to  their  priorities." — [ 
Schedule,  Forms  No.  29  and  32,  directing  payment  out  < 
Court  of  such  costs  and  duty,  and  of  the  seven  unincui 
and  payment  of  mortgagors'  additional  costs  out  of 
incumbered  shares.] 

In  cases  where  shares  are  mortgaged,  the  directions  as  to  ooc 
in  the  body  of  the  order,  and  the  Taxing  Master  divides  oi 
costs  as  directed,  and  certifies  the  name  and  address  of  the  ] 
such  costs  are  payable :  S.  G.  F.  B.  1886,  r.  12. 

8.  Priority  of  Incumbrances  on  Shares  declared- 
apportioned  on  tiro  Funds. 

Special  directions  for  taxation  of  costs,  certain  shares 

bered. — **  And  Declare  that,  as  between  the  Defts  L.,  G 

respective  mortgagees  &c.,  on  the  share  of  C,  one  of  t 

the  testator,  the  Deft  L.  is  entitled,  in  the  first  place,  t 

amount  due  to  her  in  respect  of  the  mortgage  debt  and 

Chief  Clerk's  certificate,  dated  &c.,  mentioned  (including 

any,  as  pursuant  to  the  declarations  and  directions  her 

tained,  are  to  be  added  to  such  debt),  out  of  the  1-1  Itl 

in  so  much  of  the  £4,350  Consols  in  Court  &c.  as  ai 

purchase-money  of  the  D.  farm ;  And  that  the  Deft  G. 

the  second  place,  to  be  paid  the  amount  due  to  him  in 

mortgage  debt  and  interest  &c. ;  And  that  the  Deft  V. 

the  third  place,  to  be  paid  the  amount  due  to  him  in 

mortgage  debt  and  interest  &c. ;  But  as  to  the  l-llthBh< 

C.  in  so  much  of  the  said  Anns  and  cash  as  arises  from 

money  of  the  residuary  real  estate  of  the  testator,  Dec 

said  Defts  are  entitled  to  be  paid  thereout  in  the  mam 
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)  flsj,  the  Deft  Y.  in  the  first  place,  the  Deft  L.  in  the  eeoond 
id  the  Deft  G.  in  the  third  place;  And  it  appearing  that 
ns.,  part  of  the  said  £4,350  Cons.,  is  the  amount  purchased 

I  proceeds  of  the  sale  of  the  testator's  residuary  real  estate 
interest  acenmnlated  thereon;  And  that  £3,795  Cons.,  the 
of  the  said  £4,350  Cons.,  is  the  amount  purchased  with 
Beds  of  the  D.  farm,  and  the  interest  accumulated  thereon, 

said  £555  Cons,  be  carried  oyer  to  an  accoimt  to  be 
^  *  The  residuary  real  estate ' ;  and  when  so  carried  over,  be 
lirected  in  the  Schedule  hereto;  And  Let  the  said  £3,795 
also  sold ;  And  Let  the  Taxing  Master  apportion  all  the  costs 

II  be  ascertained  to  be  payable  out  of  the  testator's  estate, 
the  money  to  arise  by  the  sale  of  the  said  £555  like  Anns,  and 
By  to  arise  by  the  sale  of  the  said  £3,795  Cons.,  in  propor- 
le  respectiye  amounts  thereof ;  And  Let  so  much  of  the  said 
the  Taxing  Master  shall  certify  to  be  the  proportions  to  be 
of  the  money  to  arise  by  the  sale  of  the  said  £555  Cons.,  be 
;  but  as  to  the  proportion  of  costs  of  the  Defts  O.  &c.,  the 
mcers,  if  any,  so  far  as  such  costs  are  payable  out  of  the 
)  estate,  to  such  person  or  persons  as  shall  for  that  purpose  be 
1  the  Taxing  Master's  certificate. — And  Let  the  Taxing  Master 
osts  of  any  of  the  mortgagees  &c.,  on  the  respective  shares  of 
iter's  estate  whose  mortgagors  &c.  are  parties  to  this  action, 
ify  the  amount  thereof,  and  of  the  taxed  costs  of  any  of  the 
ees  &c.,  that  may  not  be  allowed  as  against  the  testator's 
ad  apportioned  and  paid  thereout  under  the  directions  herein- 
3ntained ;  And  Let  the  several  amounts  of  such  costs  be  added 
unounts  due  to  the  said  mortgagees  &c." — [Add  Payment 
3  containing  directions  to  provide  for  legacy  and  succession 
nd  to  divide  the  residue  of  each  fund  into  eleven  shares,  and 
m  to  the  several  persons  entitled — ^the  shares  incumbered  to 
Led,  in  the  first  place,  in  satisfaction  of  the  incumbrancers' 
1  and  interest,  and  of  their  costs,  if  any,  remaining  unpaid,  in 
rity  before  declared.]— See  Lee  v.  Howlett,  V.-C,  W.,  1  May, 
.1033;  2K.  &  J.  531. 
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NOTES. 


PAYMENT  INTO  COTJET. 


>  an  order  for  general  admon  has  been  made,  the  exor,  although  not 
)  be  insolvent  or  to  have  abused  his  trust,  may  be  ordered  to  lodge 

>  funds  admitted  to  be  in  his  hands :  Strange  v.  Harris,  3  £ro.  C.  C. 
the  hands  of  his  firm :  Johnson  v.  Aston,  1  S.  &  S.  73 ;  or  to  be 

ie  estate  from  binri :  Rothwell  v.  R.,  2  8.  &  S.  217  ;  or  from  his  finn : 
Barton^  18  Beav.  192 ;  though  there  are  actions  pending  against  the 
are  y.  Harrison,  2  Cox,  377  (where  the  sum  recovered  m  the  action 
i  out  to  the  Pit  in  it) ;  and  debts  to  be  paid :  Morilock  v.  Leaihes, 
491;  but  see  Blake  v.  5.,  2  Sch.  &  L.  26,  contra,  and  Betagh  v. 
on,  2  Moll.  559 ;  or  he  may  be  ordered  only  to  pay  in  the  balance 
^g  necessary  payments :  Boy  v.  Gibbon,  4  Ha.  65. 
Bdavit  by  the  Pit  charging  m^  I>ef  t  wi^  having  a  portion  of  the 
n.  4  m 
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I  in  hiii  kiindBv  and  r 
that  iho  monej  i«  iu  hii^  i 
Court:  Frttman  v.  fox,  8  Ch.  i^  Hii 

Wti^rc  an  exor  adniiid  the  receii  ' 
mvinrnt?,  h»^  mtwt  verify  the  pir 
Sim.  :i5l»* 

On  th<?  ttpplication  of  eomo  only  of  tlie  beneficiaries,  thdi 
will,  i"  ^ '^1,  l>c  onlorcd  into  Court :  Jjamond  v,  W*'^'—'    ^  J 

In  iilinoii,  tlie  Dcit,  wlio  was  <rriffffcyr  iw**  N 

of  St  1-   a^  writ  0  8  acjmt»r  in  Kng-land,  wa,^  :.       :    -ij 

Tt^iib  I  in  hi^  hftud^  into  Court*  the  fund  bein^  ae 

irtifo:  //>/*/,  12  Eq.  319. 

Where  two  trustein  bad  aliowc4  the  third  to  mi-  c 

^ere  onl'^r^l  tn  p;iy  th«'m  iiit<j  Cniirt:  In^h  r*  Purtr*  -      ' 

uiMju  tin  '  '  summons  tnisteea  have  been  oi^ltii^  to  j*^ 

?jit»inn8  M  lioou  rcHM^ved  and  misippUt?d  by  them:  £r 

insuranc**  money  reoei vod  by  the  doYiBoe  in  respect  of  a  hoiif 

the  ^'^11  with  an  anniiitvi  was  ordered  into  Courts  on  motion  bt  t] 
I\jtr>/  \\  .l*A/f/y,  3  Sim*  H7. 

A  r«Mjii(inublc  cxm*ctiiti<»n  of  l*h*s  fii (deeding",  drawn  from 
nnawer,  jiiHiifios  onliirin>r  the  tni8t  fund  into  Court,  on  motions 
TurijUHHtL  I  J.  &  IL  TMi  but  there  must  be  a  clc*ar  n.i«ni^,i..f|, 
litttffll  \\  Cnrne,  2  Ch.  449  ;  not  a  mert*  contest  on  affiil  -J 

(1892^  3  CTi.  C.  A.  22ij  ;  nud  8t^  Ilmik  of  Tnrkrti  v.  Oil  -    / 

H  3fip\  pp.  m'l,  1I7S ;  Vol.  I.  p.  1«3. 

Aud  funds  wore  ordered  into  Court,  at  the  instance  of  a  parh 
a  contiiii^ent  interest,  though  all  with  vested  interests  opyosei 
tion  :  !hirUti(  v.  7/,,  4  Ha.  631  ;  Uuv,  Bmn^ftind  Inst,  v,  Jiaabrk 
457 ;  but  in  Hots  v.  /?.,  12  Bear.  89,  it  was  refused,  no  danger  I 
and  a  distringas  being  «ufflcieiit  protoctiou* 

"Where  a  legacy  was  given  to  be  invested  by  tru*te<?s  to  bo  no 
lognteo  for  life,  and  aftor  her  death  to  full  into  the  i^due,  1 
legatjee  had  no  right  to  have  the  fund  brought  into  Court  in  the 
rc»asonable  ground  for  the  application,  »ueh  an  danger  to  the  func 
watte,  B,  V,  Wallin,  21  Ch.  iK  12K 

Payment  in  will  not  bo  ordered  on  the  motion  of  the  Pit  in 
ditor"^s  suit:  Jlttvt  v,  (romliLin,  10  Jur.  105(>;  nor  of  next  of  1 
the  wiU,  the  exors  denying  a  charge  of  insolvency :  Kdwan 
Ha.  Ixiii ;  and  %vhore  tho  bill  did  not  pray  it,  notice  was  re 
given  to  r.  q,  f r*. :  Ltwdlin  v.  Cobhohl,  1  8m.  &  G.  372 ;  and  sg< 
Ilume,  4  Beav.  476. 

After  judgment,  jiaymcnt  in  will  not  be  orderwl  on  admltisioi 
but  only  on  examinaium  or  cortificiite:    Wright  v.  Litkrs^  13  Bei 

Where  after  ortler  on  furtlier  consideration  tho  solrs  paid  h 
costs  to  a  Deft  trutiteo  of  the  estate,  there  wa^  no  jurisdiction 
to  order  th«>  I^oft  to  pay  the  amount  into  Court:  lie  ThorpCt  f, 
clifff,  (1S1>1)  2  Ch.  360. 

Notice  of  a.<sigiiiiients,  *Stc.  of  the  funds  is  good,  though  given  \ 
after  lodgment  in  Court :   Thutap^on  w  Tomkintt,  2  Dr.  &  8.  8. 

For  tho  fortng  of  orders  and  general  rules  as  to  lodgment  in  i 
nif>tle  i>f  doing  .^o,  and  as  to  the  carrying  over  of  funds  to  e^epai 
and  tho  8.  C,  F.  K.  ap|dicable  thereto,  eee  Chap.  XTI.,  "La 
Paymekt  of  FrM»s.*' 
Aa  to  payment  in  under  the  Trusteo  Belief  Acts,  v,  sup,  p.  1© 
As  to  ordering  into  Court  sums  improperly  in  the  hands  of  tn 
p.  97L 

PATMEKT  OUT  OF  COUKT, 

Tho  Court  has  required  an  affidavit  of  no  settlement  before  pay 
married  woman's  legacy  to  her :  Jlouf/h  r.  Hf/ffy,  2  Cox,  lo7;  c 
band:  MutH  w  I/j/de/'Z  Bro.  C.  C  663:  or  to  a  widow:  Etr 
4  Drew.  545 ;  or  to  a  person  to  w^hom  she  or  her  busbond  ha9' 
fund :  Ckirke  t.  Woodward ^  25  Boavt  4o5.  -* 


Administration — Further  Consideration^  1263 

and  payment  to  married  women,  see  Chap.  XXXTH., 

reign  settlementi  the  fund  will  not  be  paid  out  without 
Ivocate  of  the  country  that  the  fund  is  not  thereby 
Beav.  582. 

)  to  affidavits  of  no  settlement,  aup,  p.  793 ;  Dan.  90 : 
801,  1802. 

standing  to  a  separate  account  the  exor  is  always  a 
ny  application  reenpecting  it:  Salmon  v.  And€rs<m,  9 
TM  Y,  Oroome,  12  Beav.  180  ;  but  if  the  exor  dies,  the 
on  his  exor  appearing  on  a  petition,  though  not  made 

special  circumstances,  been  ordered  to  be  paid  to  two 
n  " :  Bradford  v.  Nttileship,  10  W.  B.  264  ;  and  in  the 
urse  is  commonly  adopted ;  but  this  is  not  usual  as  to 
)urt  refused  to  pay  out  to  a  sole  trustee  and  exor,  but 
)  account,  with  liberty  to  apply  at  Chambers :  Gould" 
I.  T.  N.S.  535;  see  Payment  Schedule,  Forms  1,  2. 
3  a  temporary  admor  during  the  incapacity  of  the  exor: 
K.  3. 

r  was  made  for  payment  to  aperson  who  would  attain 
5  long  vacation :  Be  Fern,  21  W .  B.  865. 
being  a  trustee,  &c.)  named  in  an  order  dies,  any  sums 
''  be  paid  to  his  represves  without  a  fresh  order  or  proof 
1886,  r.  62,  sup.  VoL  I.  p.  200.  The  simUarrule  of  1872 
the  death  of  A.,  to  dividends  ordered  to  be  paid  to  A. 
Chapman  v.  (7.,  17  Eq.  350. 

paid  out  again  to  a  trustee,  he  undertaking  to  remit  it 
irica:  Ihherson  v.  Warth,  1  Jur.  N.S.  440. 
be  served  on  the  application  for  payment  out  of  the 
where  the  precise  fund  has  been  absolutely  assigned : 
rew.  550. 

ridow  for  life,  then  as  she  should  appoint  by  deed  or 
without  appointment:  Cambridge  v.  RouSf  25 Beav.  574; 
Lg  land  limited  in  tail  will  not  be  paid  out  to  the  tenant 
)xecuted  a  disentailing  deed :  Be  Broadwood,  1  Ch.  D. 
b.  Div.  61. 

tection  order,  under  20  &  21  V.  c.  85,  s.  21,  was  entitled 
thout  a  next  friend,  to  payment  out  of  a  fund  given 
S  Beav.  84 ;  Be  BainadoUy  5  Jur.  N.S.  55 ;  or  transferred 
f  her  husband  and  herself :  Nicholson  v.  Drury  Build' 
althou^  given  to  her  separate  use,  without  power  of 
Fuller,  26  Beav.  99. 

obtained  a  judicial  separation  is  not  so  entitled  under 
,  except  as  to  property  coming  to  or  devolving  on  her 
^  V.  Morland,  38  Ch.  6iv.  135. 

out  of  funds  in  which  married  women  are  interested, 
'  Married  Women,"  pp.  783  et  seq, 
3urt  is  satisfied  that  the  realty  or  jwrsonalty  is  more 
y  all  claims,  it  may  allow  the  parties  interested  the 
ncome  of  the  realty,  or  a  part  of  the  personalty,  or  the 
Qcome  thereof,  up  to  such  time  as  may  be  directed, 
where  assets  are  admitted,  or  the  debts  are  all  shown 
light  V.  iT.,  16  Beav.  358;  Chuhh  v.  Carter,  W.  N.  (67) 
nust  be  shown  :  Bowleg  v.  Burgess,  2  W.  B.  652. 
a  surplus  would  remain  after  discharging  debts  and 
amoimt  could  not  be  fixed  for  some  time,  proportional 
safe  for  creditors,  were  made  to  pecuniary  legatees : 
^  1  Buss.  &  M.  729,  734;  such  payments  are  to  be 
terest  and  then  in  reduction  of  the  principal :  Ih,  and 
1  the  Court  would  not  direct  appropriations  from  the 
ubject  to  the  creditors'  eventual  clamis :  5.  C,  1  Buss, 
a  Coster  v.  C,  1  Ke.  199,  the  report  being  delayed, 
ion  as  to  the  proper  allowance  to  the  residuary  legatee; 
Ha.  154,  exors  admitting  assets  for  all  purposes,  the 
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^TtdoadB  of  tlio  fund  in  Court  w&rt  paid  to  them  to  distril 
ftcc»ttnte  were  taken;  and  an  exor  aamittm^  that  the  d<^bt 
cspaoBes  bad  been  paid,  was  ordered  to  paj  to  the  residua 
inocnno  oi  b^l«^«'wa  paid  in  hj  him ;  Dando  t*  />«,  1  Sim.  510  ; 
tlia  exor  took  the  rofiponaibilitj  of  such  payment :  Abhy  v.  Gii 
M ;  and  the  oirtate  being  large,  a  jointure,  and  annuity,  and  le; 
taaid  oa  affidavit  and  answer  on  motion,  before  decxoe,  but 
loMciea :  Dighy  y*  Boycaii^  4  Ha.  445. 

TThe  Court  will  not,  on  interlocutory  application,  decade  t 
title  BO  far  as  to  direct  the  cliTid^^nds  of  a  Uti^ted  fund  in  Cc 
to  one  claimant:  Ned  by  v,  *V.,  4  My*  &  C.  367. 

In  simple  cases  smaU  aums  were  paid  out  to  the  parties  entil 
tion  in  cf  -  ^  '^^  •  ^VWv  v.  P.,  12  Beav.  170 ;  or  larger  eumsia 
apply  iii  -  ^   WiiiJiivi^rih  v.  IF.,  32  Beav.  233» 

is  to  }."^^ ^  ^ut  under  the  Trustee  Relief  Act,  r.  nqt,  p.  ] 

And  as  to  liability  and  refunding,  t\  inf.  Sect*  IX,  p,  1280; 
p.  1^93, 

Aa  to  payment  out  being  affected  by  domicile.  t%  (»/,  {>.  133i 
As  to  payment  out  of  undaimeil  stock,  or  of  funds  in  Cd 
Landa  Clauaot  Acta,  4c,  seo  Chap.  Lm.,  ''  Laitbs  Clauses  C 
Act." 

ikterest  ox  legacies.  j 

Bj  0.  LT.  64,  unless  otherwiae  ordered,  interest  on  legadnb' 
at  iH  p»  c.  per  ann.  from  a  year  after  testator's  decease,  if  ai 
pavnient  or  rate  of  interest  is  fixed  by  the  will. 

Specific  legacies  bear  interest  from  the  testator's  death  r^ 
and  general  legaoiea  only  from  a  vear  after  the  death  :  St^eek 
2  Vea.  560,  d63 ;  MuUim  y.  Smith,  1  Dr.  &  S,  204. 

Interest  on  legacies  is  given  only  for  delay  in  payment,  and 
from,  the  time  when  they  are  payable,  which  is  in  general  on< 
death :  Sitwf^ll  v.  Bf^mard,  6  Yes,  520  ;  Wocxi  v,  Ptnoyre,  13  Yc 
V.  Buck,  22  W.  E.  748 ;  43  L.  J.  Ck  583 ;  FUhtr  r,  Brterley^ 
Donovan  v.  Nrrdham^  9  Beav.  164;  and  see  fft^rt/ord  v.  Lm 
Gil>90n  V,  BoH,  7  Yes.  95 ;  Bujitdd  v,  B.,  45  Ch.  D.  496 ;  and  th< 
tion  in  favour  of  a  widow:  /??  Whittakrr,  W.  y.  W.,  21  CI 
legacies  payable  on  the  happening  of  an  event  only  bear  intei 
Lord  V.  Z.,  2  Cb.  782;  fiearh  \,  antnhank,  3  Atk.  716. 

Xie^acies  directed  to  be  paid  within  four  years  from  the  dc 
unpaid,  without  necessity  of  oonyenient  admon,  carried  in  teres 
of  the  year :  0/ii«e  y.  Wesierman,  53  L.  J.  Ch.  525,  distinguial: 
.4.  0.,2  Y.  &0.525. 

And  ^rrnhh,  as  a  general  rule,  when  there  is  a  trust  for  sak 
alter  the  death  nf  a  t^^^nant  for  life,  and  payment  of  a  legacy  o 
©oeJs,  tho  legacy  carries  interei*t  from  the  death  of  the  tenai 
not  from  a  year* later:  Be  Waters,  W,  y.  Boxer,  42 Ch.  D.  517, 
Turutrr.  Buck,  18  Eq.  34>K 

ItMiere  a  reversionary  interest  was  retained  unsold  for  man 
bene  Jit  of  the  estate,  the  legatees,  whou  the  reversion  fell  in,  ^ 
interest  from  the  end  of  the  year* ;  Be  Blackford,  B*  v.  Wan 
67G. 

The  general  rule  applies  to  legacies  by  a  married  worn 
appointmODt:  Tittham  y.  Brummond,  2  H*  &  M.  262* 

Inttn-est  may  be  charged  on  advancements  in  order  to  \ 
division  :  Andrrwes  v.  Grrmif,  3  Sim.  393 ;  Hilton  y.  //.,  14  Ect 
y.  A.,  18  E(i.  313. 

Interest  is  payable  from  the  doiith  if  the  legacy  is  given  ir 
the  principal  or  interest  for  the  maintcDance  of  the  testator's  <L 
Greenhank,  3  Atk.  716;  DojHrvan  r,  Necdham,  9  Beay.  164  ;  o 
though  not  his  child:  Bechford  y.  Tohin,  1  Vez.  308;  Chidgi 
L,  J.  Ch.  699 ;  or  if  tlie  testator  puts  himself  in  hxo  partn 
MaddUm,  2  Y.  &  C.  C.  372  ;  Bnyrr^  y.  Soutim,  2  Keen,  598 ; 
tench  intention  :  Be  Richards^  8  Eq»  119  ;  or  if  the  legacy  is  in 
Clark  y.  SeweU,  3  Atk.  96,  99. 
Pecuniary  legacies  payable  out  of  land  simply  bear  inte 


idminisiraiion — Purther  Consideration.   1265 


llynn^  9  Yes.  483 ;  but  not  when  payable  ont  of  per- 
ling  immediate  income :  Pearson  y.  P.,  1  Sc.  &  L.  10 ; 
',  of  tbe  proceeds  of  the  sale  of  realty  :  Turner  v.  Buck^ 

\  of  a  contingent  deferred  legacy  passes  as  residue,  unless 
erered  from  the  general  eotate  for  some  reason  neces- 
Itself ,  and  not  merely  by  the  oonyenience  or  exigency  of 
Tnuis^  25  Ch.  D.  743 ;  e.g,,  where  upon  the  oonstruc- 
L,  an  intention  that  the  legacy  shoula  be  permanently 
idue  of  the  estate  can  be  imerred :  Re  Medtock,  Eujffle  y. 
;  and  that  income  goes  with  the  corpus  to  an  appomtee 
ee  L(mg  y.  Ovenden,  16  Ch.  D.  691. 
c.  27,  s.  42,  interest  is  recoverable  only  for  six  years 
r  acknowledgment  in  writing ;  but  that  section  does  not 
legacy  directed  to  be  raised  by  sale  of  realty  :  Oough 

ction,  V.  sup.  p.  1255 ;  Wms.  Exors.  2031 ;  8th  ed.  2039 ; 
);  a  legacy  recovered  after  many  years  only  carried 
,  though  there  was  an  express  trust :  Thomson  y.  E<uU 
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INGINO  ADVANCES  INTO  HOTCHPOT. 

pecial  direction,  advances  to  children  which  have  to  be 
bear  no  interest  up  to  the  testator's  death,  but  carry 
h  at  4  p.  c. :  StewaH  v.  <Sf.,  15  Ch.  D.  539 ;  Hilton  y.  H,, 
Reward,  5  Ch.  D.  538  ;  or  other  time  fixed  for  distribu* 
George,  17  Ch.  D.  701. 

applies  only  to  children,  a  hotchpot  clause  in  the  will 
widow  so  as  to  increase  a  share  given  to  her  by  a  codicil : 
.  D.  539 ;  Meinertzagen  v.  Walters,  7  Ch.  670  ;  but  in 
Q.  B.  Div.  300,  the  widow,  tenant  for  life,  was  held 
£2,000  advanced  to  a  son ;  and  children  may  be  bound 
will  as  to  the  amounts  of  the  advances  made  to  them : 
,  32  Ch.  D.  517 ;  Be  Aird^s  Estate,  A.  v.  Quick,  12  Ch. 
ng  Be  Taylor's  Estate,  Tomlin  v.  Underhay,  22  Ch.  D. 

be  brought  into  hotchpot,  and  valued,  not  by  reference 
interests,  but  by  an  actuarial  valuation  of  them  at  the 
take  effect :  Be  Heathcote,  Trench  v.  H.,  W.  N.  (91)  10 ; 

h*amed  by  reference  to  a  book  which  was  destroyed  by 
idmitted  to  probate,  was  held  ineffectual :  Coyte  v.  C, 

8  Ea.  313,  the  testator  gave  specific  gifts  to  some  of  his 
nd  tne  residue  of  his  personalty  amongst  them  all,  to 
yy  should  share  equally,  A.  and  B.  accounting  for  the 
ifts  to  thom.  The  exor  absconded,  and  only  part  of  the 
red  some  years  afterwards.  The  sums  recovered  were 
capital  and  income,  and  the  former  only  brought  into 
e  spedfio  gifts  to  A.  and  B. ;  and  see  Cox  y.  C7.,  8  Eq. 

o  hotchpot  payments  rightly  made  before  a  loss,  by 
b  funds  are  rendered  insufficient,  see  Be  BaotnCs  Settle^ 
son,  42  Ch.  D.  559. 
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►8T8  OP  ACnON — ASSETS  DEPIOIENT. 

vill,  in  general,  be  allowed  their  costs  as  between  solr 

r  to  those  of  all  other  _parties,  whether  Pits  or  Defts, 
Tanner  v.  Dancey,  9  Beav.  339 ;  Jackson  v.  Wodley, 
Taylor,  2  Ha.  413;  WetenhaU  v.  Dennis,  33  Beay^285; 

le  costs  of  litigating  the  probate :  Major  y.M,,  2  Drew. 

confessing  judgment  they  had  made  the  asset?  deficient 

vierson  y.  Stoddart,  32  Beav.  155. 


I 
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And  m  the  admon  of  an  inBolvtmt  estate,  oosU  of  crosa-ezamiiiati 
l*It  creditor  after  judj.-'iiHiit  wt^ui  allowed  the  exor,  where  the 
0|A1ic«««  i  UJHtiiiocl  the  coi.j  view  to  the  jirotection  of  the  otUier ^ 

Itf  JhirltTTt  litinjeM  r.  I  31  Ch*  li.  OOo ;  Lrniou  r.  Brndrm 

R,  1127. 

But  the  exor  was  not  entHled  to  ooeto  of  a  probate  action  ovt  % 
miroecaiting  pfocectds  of  rea)  est^ito  only  in  priority  to  the  Pit 
B^  Pmrm,  McLean  v.  Smith,  56  L.  T*  N.S.  228  ;  35  W-  E.  30; 

In  on  action  for  general  admon,  whero  the  aaseta  &r>d  in$nfficien' 
par  the  ooeta,  the  rulo  v^  that  the  legal  pem.  represre  first  gete  hii 
Delw^seii  0ob  and  client ;  next  are  paid  the  Plt*»  ooists  in  and  about 

Setting  in  the  estate,  and  thc»  costs  and  expenaes  of  the  heir  in  < 
ei'il:).  The  residue  is  then  apportioned  among  the  other  parties  : 
to  tlie  amount  of  their  coats  between  party  and  party :  Wftenhall  ' 
33  Bt^av*  285  ;  and  see  DaUa  v,  Tukf,  25  Ch.  D,  617.* 

In  Wrotightou  V.  Colquhotttt^  I  D*  &  S.  3o7»  the  assets  bein?-  rlvfii  it 
the  li.«gaeies  and  expensesi  Pit,  residuary  legatee,  vms  oi^l  I 

botween  aolr  and  client,  so  £ai'  as  the  estate  was  increased  t^  ^    » 

tmd  aeo  lie  Jar  man,  1  Eq.  71,  as  to  cost8  of  jiectmiaTT  legateen. 

The  exists  are  payable  out  of  the  shares  of  such  of  the  residuary 
as  insist  on  taking  the  accounts  after  they  hiire  been  prctpcrly  s£ 
vouchtid,  if  they  turn  out  to  be  correct:  Matktnzie  v.  Toyhrr,  7  B< 
Thirmitmn  r.  CHir^  1 1  Beav.  475 ;  but  not  if  they  are  substantially  I 
Ifitltard  \.  Fut/vni,  Form  3,  in/,  p.  13^-4  ;  4  Ch.  D,  389  ;  Smith  r, 
24  W*  R.  51 ;  or  woro  unsettled:  Macktuzir  v.  Taylftr^  7  Beav.  467; 
ji.  O,  V.  €hhfm,  1  r>.  &  a  156;  but  see  Shurph^  y.  .S'.,  M^Clel.  o06 
745,  rt  in/,  p.  12<i8.  And  a.Hsigns  of  bankrupt  exor  and  legatee,  re 
concur  in  a  sale,  or  lake  the  accounts  out  of  Court,  had  to  pay  the 
suit :  PiUtison  X.  (intlmm,  2  S.  &  G,  207. 

In  tU  Taun,  Qraratt  y.  T.^  7  Eq.  430,  the  exors  had  rendered^ 
which  turned  out  substantially  correct,  had  deducted  from  each  l^ai 
tribution  towards  an  indemnity  fund,  whidi  was  iuyested,  had  paul  1 
legatees  the  Iwtilance  due  to  them,  iind  invetnted  the  infants'  sliares.  \ 
of  admon  at  the  instance  of  infants  were  ordered  to  be  paid  out  of 
divided  f iinds,  but  adult  legatjt?€*i^  and  exors  were  to  hare  no  cost: 
bringing  into  account  what  they  had  roceiyed,  and  contributiL| 

COfit«* 

The  Pit  in  a  legatee's  action  is  allowed  his  costs,  as  betwoen  eolr  ai 
if  the  fund  is  deHcient  to  pay  legacicB :  Re  Wiikiv$^  W,  T,  Hothrrhm 
I).  703;  lir  I/ariti/,  KViV/Af  v.  Wwds,  26  Ch.  D.  179;  CroM  y.  Ket 
11  Beju%  89  ;  Burkitt  y.  Bnnum.  2  Col.  536;  WuldTonv,  Fmmts,  l\ 
Tftwntu  y.  JtnifMy  G  Jur.  N,8.  391  ;  although  there  is  a  contest  betw 
and  another  legatee  as  to  the  proper  mode  of  distribution :  Rt:  IVilki. 
MothtrhufH^  utip. 

But  not  where  the  fund  is  insufiicient  Uj  pay  debts :  Re  Uarvc^f,  I 
Wvixh,  stip.  :  IVtf^fon  V,  Chnrii,  15  »Sini.  610;  Netvmmk  y.  Jlateit,^ 
17  Mar.  1855,  Ilc^r.  Min.  284,  whci"©,  however.  Pit  was  allowed  his  ( 
of  sale  of  reul  estate,  and  in  AV  Run  til,  II  v.  Smith,  9  Eq.  443.  447 
allowed  solr  and  client  costs  of  a  suit  by  summons. 

In  Lfwid  y.  /..,  13  Beav.  82,  exoi^  ordered  to  pay  costs  and  retain  t 
of  tho  assets,  which  were  not  then  sufficient,  were  not  aUow^  intere 

Where  tho  whole  realty  is  applied  to  pay  debU,  the  heir-at-law  ia 
to  full  costs,  like  a  trustee :  Tanirett'  r*  ilmceU,  2  Giff.  530. 


COSTS — GENERAL  PERSOITALTY.  ' 

There  is  no  residue  of  personal  estuto  until  after  payment  oi 
funeral  and  testoLmentary  expenses,  and  all  costs  of  admon:  Shuttle 
Hoivurth,  C,  &  Ph.  228 ;  Tretftmu  y.  Hdyar,  4  Ch.  D,  53;  Elbomt  v 
14  Biin.  165^ 

The  gonoral  personalty  is,  therefore,  the  primary  fimd  for  paymei 
^sts  of  an  action  for  admon  or  for  carr^^g  into  effect  the  trusto  of 
Howse  T,  Chapman,  4  Yea.   550 ;  ifurc  v,  Ro$e,  2  Vez,  658 ;    Trti 
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4  Ch.  D.  53 ;  or  of  an  action  merely  for  construing  a  devise : 
I  Y.  Chapman^  1  J.  &  H.  470 ;  and  even  of  separate  actions  as  to 
id  i>eTsonalty :  Pickford  v.  Brown,  2  £.  &  J.  426 ;  or  occasioned  by 
I  mistake,  or  necessary  for  the  oonstraction  of  his  will,  and  thougn 
to  realty  only :  Bipley  v.  Moysey,  1  Keen,  578 ;  but  not  of  an  action 
}d  not  by  the  obscurity  of  the  will,  but  from  the  misunderstanding 
w:  FhilpoU  V.  SL  George's  Hoep,,  6  H.  L.  0.  338  ;  3  Jur.  N.8.  1277 ; 
igh  the  personalty  was  expressly  exempted  from  debts,  and  they  and 
Is  and  charges  of  proving  my  will "  were  charged  on  realty,  and  the 
to  effect  a  sale  by  uie  Court,  and  the  questions  related  only  to  realty : 
V.  Harper,  26  Seav.  585.  And  where,  subject  to  payment  of  his 
d  le^cies,  the  testator  devised  *'  all  his  real  estate,"  and  bequeathed 
residue  of  his  personal  estate  "  to  trustees  in  trust  for  A.  (who  pre- 
lum), the  personal  estate  was  the  primary  fund  for  payment  of 
i  legacies  :  Watson  v.  Rowy  48  L.  J.  Ch.  476.  It  is  now  settled  that 
of  '^t^tamentary  expenses"  includes  the  cost  of  an  admon  action  : 
Harrison,  22  W.  B.  441 ;  9  Ch.  316;  Harloe  v.  H.,  20  Eq.  471; 
.  P.,  11  Ch.  D.  440,  et  v,  sup.  p.  1148 ;  Wms.  on  Exors.,  9th  ed. 
Brown  v.  Burdett,  31  W.  B.  854 ;  and  see  the  same  case  on  appeal 
Vj  J.,  37  Ch.  D.  207.  And  as  to  disallowance  of  coste  of  improper 
;,  see  S.  a,  40  Ch.  D.  244. 

meral  personalty  is  first  liable  for  the  costs  of  getting  in  specific 
Perry  v.  Meddowcroft,  4  Beav.  204 ;  followed  in  Re  Asbury,  A.y.  A., 
J.,  13  Nov.  1889 ;  Re  Ormston,  Goldring  v.  Lancaster,  56  L.  T.  N.S. 
J.  T.  N.S.  594 ;  36  W.  R.  216 ;  but  see  Warren  v.  Postlethwaite,  2  Col. 
ore  V.  Dixon,  15  Ch.  D.  566 ;  or  establishing  classes,  not  the  members 
»:  ShutUewwrth  v.  Howarth,  C.  &  Ph.  228 ;  Greedy  v.  Lavender,  11 
8 ;  or  of  inquiries  as  to  incumbrances  by  legatees  :  Gee  v.  Mahood, 
,11;  Re  Reeve,  4  Ch.  D.  841,  et  v.  inf.  p.  1271 ;  or  deciding  between 
y  legatees :  Wilson  v.  Squire,  13  Sim.  212 ;  but  see  Young  v.  Martin, 
\  C.  594. 

fund  for  bearing  debts,  &c.,  and  the  expenses  of  the  execution  of 
s  of  the  will  had  not  to  bear  the  costs  of  executing  the  trusts  of  the 
•eal  estates  :  Lord  Brougham  v.  Pouleit,  19  Beav.  119  ;  nor  of  a  suit 
risee  to  exonerate  the  devised  land  from  a  mortgage  as  to  costs 
after  notice  that  the  personalty  was  sufficient,  and  would  be 
Wilding  v.  Landor,  W.  N.  (66)  327. 

rhere  an  action  for  execution  of  the  trusts  of  a  settlement  at  the 
proved  to  be  wholly  unnecessary,  the  Pit,  though  entitled  to  maintain 
rdered  to  pay  the  costs  up  to  and  including  the  trial  \  Fanev,  F.,  IZ 
28. 

eficiary  who  has  been  overpaid  will  not  be  paid  his  separate  costs, 
I  the  deficiency  has  arisen  from  wasting  of  the  estate  subsequently  to 
lent  to  him :  Re  Winslow,  Frere  v.  IF.,  45  Ch.  D.  249. 
Df  sale  of  several  real  estates  were  borne  by  them  rateably  inter  se : 

I V.  Iremonger,  1  Dr.  &  S.  255;  9  W.  B.  88. 

Bsclusively  occasioned  by  admon  of  real  estate  are  to  be  borne  by  the 
te,  general  costs  being  borne  by  the  personal  estete,  and  it  is  con- 
that  the  Judge  should  make  the  apportionment  instead  of  leaving  it 
axing  ALaster  :  Patching  v.  Barnett,  51  L.  J.  Ch.  74  ;  Re  Middleton, 
w  V.  Harris,  19  Ch.  Div.  552. 
«idue  must  bear  all  the  coste  of  severing  and  appro{)nating  a  legacy : 

V.  Davies,  5  Jur.  N.S.  190 ;  but  not  of  investing  it  in  land :  Givyther 
1  Ha.  505  ;  nor  any  coste  relating  to  it  after  severance  :  Marti neau 

1,8  D.  M.  &  G.  328,  335;  Wilson  y.  Squire,  13  Sim.  212;  Eyrey, 
,  4  My.  &  C.  231;  and  see  Fra^er  v.  Murdoch,  6  App.  Cas.  855. 
J  to  the  legacjr  of  an  imbecile:  Pothecary  v.  P.,  2  D.  &  S.  738 ;  or 
le  question  decided  is  one  between  the  general  estate  and  the  appro- 
legacy:  A,  G.  Y.  Lawes,  8  Ha.  32;  and  see  Wollaston  v.  W.,  26 
>. 

rate  of  an  action  to  determine  whether  specific  property  passed  under 
Iher  of  two  separate  gifte  ought  not  to  be  charged  on  residue:  Wollas^ 
'.,  47  L.  J.  Ch.  717. 

extra  ooste  occasioned  by  some  shares  having  been  assigned  or 
ired,  vide  inf.  p.  1271. 
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The  costs  of  litigating  probate  were  postponed  to  costs  of  i 
Court  of  Chancery  :  Major  v.  i/.,  2  Drew.  281,  although  there  cc 
no  admon  here  without  the  probate  suit :  Re  Mayheiv,  Boirh^  v 
696 ;  and  see  Re  Pearae,  McLean  v.  Smith,  So  W.  E.  358 ;  W.  1» 
The  general  residue  of  personalty  is  first  liable,  and  not  a  L 
it:  Tretheiry  v.  Jfelyar,  4  Ch.  D.  53  ;  Feutun  v.  Wills,  Blann  v. 
382 ;  Re  Giles,  bb  L.  J.  Ch.  695 ;  but  see  Goimn  v.  Broughton,  '. 
Scott  V.  Cumberland,  18  Ecj.  578. 

^\'lle^e  a  share  of  the  residue  lapsed,  the  costs  of  an  inquirj 
kin  were  borne  by  that  share:  Chatteris  v.  Young,  Beam.  Costs, 
Bher  V.  Northcote,  1  Swa.  566 ;  but  see  contra.  Re  Giles,  55  L.  J. 
there  being  no  assets,  except  a  fund  covered  by  a  Hen,  Pits  1 
costs  of  suit,  except  of  inquiries  as  to  the  lien,  which  were  paid 
entitled  to  it:  Bluett  v.  Jessop,  Jac.  240.  In  Re  Ham,  2  Sim.  J 
of  petition  as  to  sixteen  shares  of  legacy  were  paid  out  of  five  "v 
The  *  *  costs  and  charges  of  executing  "  a  will  do  not  include 
by  de\'i8ee8  of  copyhold :  Cole  v.  Jealous,  5  Ha.  51. 

Where  an  admor  had  settled  with  three  out  of  four  residuary 
one-fourth  of  the  admor' s  costs  of  a  suit  by  the  fourth  was  chax 
his  share  :  Mitigate  v.  Haxviyrth,  17  Beav.  259. 

COSTS — MIXED  RESEDUE. 

Where  there  is  a  trust  of  mixed  residue  of  realty  and  pers( 
with  debts,  &c.,  the  costs  are  apportioned  between  both  estates 
do  not  fall  first  on  a  share  which  fails :  Bagot  v.  Legge,  13  W.  I 
V.  Foster,  Bunnett  v.  F,,  2  Ph.  161 ;  7  Beav.  540;  Ft/re  v.  Mat 
C.  231 ;  2  Ke.  564 ;  Johnston  v.  Tmld,  8  Beav.  489  (though  Pits 
out  thcii'  title) ;  Ilopkinson  v.  FJlis,  10  Beav.  169  ;  Cradock  v. 
G.  241 ;  and  see  Green  v.  Bushg,  W.  N.  [6^)  344  ;  Re  Price,  W 
kins,  31  Ch.  D.  485 ;  and  where  realty  and  personalty  are  giv 
a  mixed  fund,  and  the  disposition  fails  as  to  part,  the  costs  i 
ably  by  the  whole :  Luckra/t  v.  Pridham,  48  L.  J.  Ch.  636, 
RowY,  R.,  7  Eq.  414. 

This  rule  holds  good  where  part  of  the  residue  become*  un 
lapse:  Roberts  v.  Walker,  1  Buss.  &  M.  752,  767;  AckroudY.  S. 
C.  C.  503;  4  My.  &  C.  245; 

Or  by  reason  of  the  Statutes  of  Mortmain:  A,  G,  v.  Win 
C.  C.  373,  et  sup,  pp.  1126,  1127, 1147;  A,  G.  v.  Hurst,  2  Cox, 
Hutton,  14  Ves.  537; 

Or  the  Thellusson  Act :  Fgre  v.  Marsden,  4  My.  &  G.  231 ;  El 
14  Sim.  165. 

But  the  costs  of  ascertaining  the  persons  entitled  to  a  share 
by  revocation  were  borne  by  it :  Skrgmsher  v.  Northcote,  1  Sw. 
V*  Young,  Beam.  App.  27;  but  see  Cresswell  v.  Cheshjn,  2  Ed.  123 
contra  ;  and  Re  Giles,  sup. 

In  general,  costs  of  admon,  so  far  as  they  have  been  increas 
the  real  estate,  are  to  be  borne  bv  the  real  estate :  Re  Middle 
V.  Harris,  19  Ch.  Div.  552;  Patching  v.  Barnett,  51  L.  J.  Ch. 
Tat/lor  V.  Bland,  45  Ch.  Div.  128 ;  and  it  has  been  found  conv 
Judge  should  himself  apportion  the  costs  :  Patching  v.  Barneti 

COSTS  WHERE  CLAIM  FAILS. 

The  A.  G.  appearing  in  support  of  a  bill  for  a  legacy,  which 
was  not  allowed  costs :  Corp.  Gloucester  v.  Wood,  3  Ha.  149. 
was  a  fund  in  Court,  a  legatee  Pit  was  allowed  costs,  thoug 
given  to  him  before  suit  brought,  that  there  were  no  assets  to  n 
was  verified  b}-  the  event:  Sharpies  v.  <S.,  13  Pri.  745;  M'Cle] 
Mackenzie  y.  Taylor,  1  Beav.  467.  Though  Pit's  and  Deft's  ck 
kin  were  displaced  on  inquiry,  they  were  allowed  their  costs  f 
Johnston  v.  Todd,  8  Beav.  489 ;  and  Pit  will  have  his  costs 
enabled  the  Court  to  construe  the  will  or  distribute  a  fund : 
grave,  25  Beav.  125 ;  Wedgiuood  v.  Adams,  8  Beav.  103;  and  se< 
5  Jut.  N.S.  S6,  455. 
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an  admon  suit,  with  a  contingeiit  interest  wHich  wholly  failed 
to  suit,  and  after  decree,  was  not  allowed  costs,  and  the  suit  was 
fajf  T.  Bmven^  5  Beav.  610 ;  aeciw,  where  on  a  doubtful  will  Pit  turns 
TO  no  interest :  Thomason  v.  Moses,  5  Beav.  77 ;  and  Pit  will  not 
oats  wliere,  though  he  himself  has  failed,  the  Court,  through  his 
hiA  been  enabled  to  distribute  the  fund :  Wedgwood  y.  Ackims,  8 

ere  a  tenant  for  life  who  had  received  the  income  instituted  a  suit 
I,  and  the  accounts,  when  taken,  showed  he  had  been  overpaid,  ho 
ed  no  costs  of  action :  Croggan  v.  Allen,  22  Ch.  D.  101;  31  Ch.  Div. 

iin&t  exors  for  a  legacy  was  dismissed  on  paying  it  and  the  costs 
t,  except  as  to  one  of  them,  who  had  a  lien  on  it  derived  from  the 
Ifff-  v.  MiiU^  1  Mac.  &  G.  390. 

'  cases  whete  Pit  has  been  allowed  costs  from  the  estate,  though  the 
ismisaed,  or  his  claim  failed,  see  WestcoU  v.  Culli/ord,  3  Ha.  274 ; 
PiichtT,  4  Ha.  485;  Boreham  v.  Bignall,  8  Ha.  131  ;  Turner  v. 
,  2  Col.  3;il  ;  Lee  v.  Delane,  4  D.  &  S.  1 ;  Douglas  v.  Cooper,  3  My. 
but  the  I- It  is  not  necessarily  entitled,  in  priority  to  a  Deft,  to  costs 
aficient  f  imd :  Re  Middleton,  Thompson  v.  Harris,  19  Ch.  Div.  552. 
or  who  instituted  a  suit  when  his  right  was  in  dispute  and  whose 
been  revoked  was  not  allowed  his  costs :  Houseman  v.  H.,  1  Ch. 


COSTS  GENER/LLLY. 

out  of  tbo  estate  ought  only  to  be  given  for  those  proceedings  that 

ir  origin  directed  with  some  show  of  reason  and  a  proper  founda- 

le  Ixnetit  ot  the  estate,  or  which  have  in  their  result  conduced  to 

t  tlitreof  ' :  BarileU  v.  Wood,9W.  K.  817,  818,  per  Lord  Wostbury; 

.  AlkfK  22  Ch.  D.  101. 

;hv:n}  thc'  accounts  showed  that  the  Pit,  tenant  for  life,  had  in  fact 

\tly  OToiTnid,  he  had  no  costs  of  the  action,  and  was  ordered  to  pay 

>f  taking  the  income  accoimt:  Croggan  v.  Allen,  22  Ch.  D.  101. 

r  is  entitled  to  costs  as  between  solr  and  client  in  charity  cases,  and 

is  a  truMtiKi :  James  v.  J.,  11  Beav.  397 ;  but  in  a  charity  case,  if  he 

only  gfA^  party  costs :  Whicker  v.  Hume,  14  Beav.  528 ;  S.  (7.,  1  D. 

)06 ;  7  II.  Ij.  C.  124;  and  the  heir,  being  a  necessary  party,  was 

n  Hou^e  of  Lords,  his  costs  both  below  and  on  the  appeal :  Single^ 

hh'itJM^u,  ii  App.  Ca.  404. 

presfiion  "'blended  fund,"  being  only  a  technical  mode  of  descrip- 

m  argument,  ought  not  to  be  used  in  the  declaration  made  by  the 

'fif}kbift  v.  Tomlinson,  3  App.  Ca.  404. 

iur  life  ULay  have  an  immediate  sale  to  raise  costs  to  which  he  is 

lit  of  the  tnist  estate  :  Burkett  v.  Spray,  1  Buss.  &  M.  113. 

the  ex  org  had  increased  the  costs  of  an  admon  suit  by  refusing  in-. 

and  an  at  count,  and  in  other  ways,  they  had  to  pay  the  costs  to 
ig,  and  aR  to  the  rest,  each  party  to  pay  his  own :  Talbot  v.  Marsha 
ii,  rJ22  ;  4  Eq.  661 ;  followed  in  Re  Mason,  M,  y.  Gattley,  22  Ch.  D. 

exora  must  pay  costs  occasioned  by  their  misconduct:  Heugh  v. 

W.  E.  51  ;  but  delay,  or  even  refusal  to  account,  is  not  always 
ithout  misconduct :  S.  C. ;  Heighington  v.  Grant,  1  Ph.  600 ;  White  v. 
5  Beav.  191;  andseeWms.  Exors.  2035;  8th  ed.  2044;  and«wp.  p.  996. 
lave  been  refused  costs  for  retaining  large  balances :  Birks  v.  Mickle-'. 
I  L*  J,  rh.  362  (reversing  33  Beav.  409) ;  and,  up  to  the  hearing, 
iting  to  produce  accounts :  Qresham  v.  Price,  36  Beav.  47  ;  and  see' 
r.  Z/ui/u/r.<  5Ch.  193. 

have  been  ordered  to  pay  costs  for  misstating  and  refusing  the 
:  Etjliii  Y.  Sanderson,  3  Gift.  434 ;  Re  Raddiffe,  Ptarce  v.  R.,  50  L.  J. 

29  W.  II.  420 ;  disputing  the  Pit's  right  to  arrears  of  annuity : 
\iUvn,  6  Ha.  531 ;  and  for  retaining  large  balances,  selline  stock 
irily,  and  making  fcdse  pretences  of  outsSinding  demands :  Urackett 
e,  1  Jac.  &  W.  586. 

items  in  exor's  account  were  objected  to,  and  the  chief  clerk" 
d  thorn  allj  the  exors  were  ordered  to  pay  the  costs  of  the  action : 
ffe,  Fearcc  v.  R.,  50  L.  J.  Ch.  317.  '  n      ^ 
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Where  exow,  one  of  whom  vas  a  debtor  to  the  estate  and 
nipt,  wore  represented  by  the  same  aolr,  the  costs  prior  to  t 
were  distinguished,  and  the  solvent  exor  was  allowed  only  i 
tion  out  of  the  fund,  the  defaulter's  proportion  being  set  ( 
debt  due  from  him,  but  the  costs  incurred  by  both  subset 
bankruptcy  were  allowed  in  full:  Smith  y.  i>a/«,  18  Ch.  D.  * 
from  Wut9<m  v.  Jiotr,  18  Eq.  6S0. 

The  administratrix  had  to  pay  the  costs  of  employing  an 
quired  thiT>ufrh  her  conduct:  Toner  v.  Thomp»o7i,  7  Bim.  145. 

After  further  consideration,  reserving  hberty  to  apply,  but 
ther  consideration,  trustees  were  entitled  to  costs  of  sale  and 
of  their  powers,  though  they  had  not  obtained  leave  of  the  Co 
JihiMlts  V.  Jenkins,  52  L.  T.  N.S.  806. 

A  trustee  is  entitled  to  costs  as  between  solr  and  client  in  ai 
unless  he  has  been  guilt}'-  of  some  misconduct.  The  mere  fa 
of  costs  as  l)etween  solr  and  client  has  been  given  in  the 
trustee  is  not  sufiicient  to  deprive  him  of  such  costs ;  Re  Lon 
gton,  29  Ch.  Div.  348 ;  and  see  Lee  v.  Barne,  62  L.  T.  N.S,  92 

Wliere  infant  Pits  were  entitled  in  reversion,  party  and  j 
were  allowed  out  of  the  fund  in  the  first  instanco,  the  next 
liberty  to  ai)ply  for  the  other  costs  when  the  fund  came  ii 
JJajnatd  v.  JInnteli,  31  Ch.  D.  225. 

A  secured  creditor  of  a  deficient  estate  cannot,  without  val 
rity,  claim  priority  over  the  Pit's  costs ;  the  time  when  the  c 
are  fixed  by  election  is  when  he  sends  in  his  proof :  lie  Chgher 
388. 

An  onler  on  petition  in  an  admon  action  by  a  person  abs 
to  a  share  for  an  interim  division  of  residue  in  anticipation 
on  further  consideration  is  in  the  disci-etion  of  the  Court, 
may  be  ordered  to  be  p\id  by  the  petitioner  instead  of  beii 
action:  Be  Btuett,  Dyer  v.  Bickards,  W.  N.  (87)  167. 

Mere  liberty  to  attend  proceedings  under  an  admon  judg 
as  of  course,  entitle  the  parties  to  costs  of  attendance  in  Cham 
should  expressly  provide  for  such  costs  :  Doy  v.  Batty,  21  Ch. 

An  action  in  which  the  sole  question  was  whether  certi 
raiseable  out  of  the  specifically  devised  real  estates  for  the  bei 
sonal  estate,  was  held  to  bo  tin  admon  action,  so  that  such  re 
defray  the  costs,  which  the  personal  estate  was  insufficient  t< 
according  to  their  respective  values :  Be  Price ^  Williams  v.  « 
D.  485. 

The  costs  of  a  suit  to  administer  the  trusts  of  a  married  woi 
also  her  general  estate,  which  did  not  })ass  by  the  will,  wer 
two  estates  equally  :  iMaijd  v.  Fiddy  24  W.  11.  660 ;  though  of 
Deiin  v.  Morris,  o*W.  E.  345. 

In  Irby  v.  /.,  24  Beav.  525,  the  costs  of  an  admon  suit,  so  i 
by  executing  the  trusts  of  a  settlement,  were  borne  by  the  se 
and  costs  of  an  action  to  administer  the  trusts  of  a  settlemt 
rateably  out  of  appointed  and  unappointed  shares  :  Moore  v. 
D.  566. 

In  Brandon  v.  B.,  W.  N.  (66)  253,  where  the  property  w 
seventy-two  shares,  orders  were  from  time  to  time  made  for  n 
trustees,  with  liberty  to  all  parties  to  attend,  and  the  annua 
payment  of  costs  out  of  the  rents  wore  j)rovided  for. 

An  order  on  further  consideration  directing  payment  of  a 
nience  of  admon  in  a  particular  way,  may  be  re-adjusted  oi 
distribution  :  Be  Boper,  Taylor  v.  Bland,  45  Ch.  Div.  126. 

In  Nelson  v.  Duncomhe,  9  Beav.  211,  the  exor  was  allowed 
cross  cause  against  c«.  q,  tr,  ;  and  in  Jackson  y.  WoolUy,  12  Sim. 
and  supplemental  suits  in  prionty  to  residuary  legatees. 

Letters  written  *' without  prejudice"  cannot  be  read  in  ord 
successful  Pit  of  costs:    Walker  y.   Wihher,  23  Q.  B.   Div, 
Williams  y.  Thomas,  2  Dr.  «&  S.  29 ;  Iloyhton  v.  ^.,  15  Beav.  278 
V.  Forrester,  3  Man.  &  G.  903. 

As  to  the  mode  of  taxation,  where  directod  as  to  particular  ] 
Buit,  see  Heighimjton  v.  Grant,  1  Beav.  228;  A.  G.  y.  Carrii 
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Beav.  355 ;  and  see  Forms  17—19,  nip.  pp.  214,  215, 
lie  Court  is  not  inclined  to  apportion  costs  loinutely  v 
.  81  ;  Coaies  v.  C,  3  N.  R.  355. 
its  by  legatees,  see  Morg.  &  Dayey,  111,  135  ;  and  as 
.  pp.  991  rf  seq. 

ion  of  costs  and  payment  out  of  funds  in  Court,  and 
Chap.  XVn.,  **  Costs";  as  to  the  highrr  nnd  lower 
taxation  and  what  items  are  allowed,  a^  to  coHitn  in 
Q,  V,  sup.  p.  1232 ;  as  to  disallowance  of  cof^ts  to  solr  on 
conduct,  see  O.  Lxv.  11 ;  and  sup.  Vol.  I.,  p.  224. 


>F  nrOUMBERED  SHAKES — ^SEYEBIKO. 

>  as  to  incumbrances  on  shares  of  residue  are  payable 
q:  GeeY.  Mahood,  23  W.  B.  71 ;  and  see  Ih  Mecve,  4 

3  have  been  occasioned  by  assignments  of  or  incum- 
fiidue,  only  one  set  of  costs  is  allowed  U^  ca^h  share 
9«  and  that  is  paid  to  the  assignees  or  incumbmnccrSr 
:  their  costs  from  their  assignors ;  or  if  the  one  mi 
sufficient  to  pay  an  assignee  or  incumbrancer  the 
lied  towards  paying  the  costs  of  subsequent  ineiiru- 
jnor  or  mortgagor :  Basevi  v.  Serra,  3  Mcr.  070  ;  H 
vender,  11  Beav.  417;  and  see  Form  7,  sup.  p.  1260; 
'}  Aug.  1852,  B.  1516;  Coatea  v.  C,  3  N.  H.  lio.j;  Me 

ititled  to  a  share  merely  one  set  of  costs  in  eludes  all 
red  had  they  employed  one  solr.  In  simple  canfis  it 
uch  costs  only  to  be  allowed,  as  to  each  incumbered 
berested  in  such  share  would  have  been  oatitled  to  if 
red.  If  the  incumbrancers  and  their  pnoritien  are 
hould  provide  for  payment,  as  in  Form  8,  pp.  1260, 
ts  to  be  allowed,  and  the  amounts  of  such  .shares^ 
le  respective  accounts  of  the  persons  outitlod^  ^ith 

ies  have  had  solr  and  client  costs,  but  as  to  the  ineinn- 
it.  In  Lee  v.  HowltU,  2  K.  &  J.  531,  et  sup,  Fonri  8, 
►nly  as  between  party  and  party,  except  as  to  the  oxor. 
ye  divided  amongst  the  parties,  costs  are  oi't<4i  allowed 
fnt,  but  all  parties  must  concur.  An  inciimbrancor 
id  client  costs,  even  aeainst  his  assignor,  unlQas  by 
3,  or  where  the  share,  being  insufficient  to  pny  him, 
estate  sufficing  to  pay  cre£tors,  not  lef^atoo^/lMt  in 
and  client  coste:  Thomas  v.  Jones,  6  Jur.  N.S.  391, 

interest  ought  to  join  in  their  defence :  O reedy  v. 
),  420;  but  see  Remnant  v.  Hood,  27  B^^ay.  fjl3;  2 
5 ;  or  as  co-Pits :  England  v.  Dounis,  6  Beav.  279  ;  or 
sts;  and  the  rule  holds  good  as  to  a  husband  and 
i  his  trustee:  Mildmay  v.  Quicke,  46  L.  J.  Ch.  607  ; 
5  Beav.  288 ;  and  as  to  costs  of  trustees  t^evering  in 
p.  993;   and  as  to  the  costs  of  classes  of  porsous, 

»d  different  interests,  and  appeared  by  difforonfc  solrs, 
costs :  Woolley  v.  Cdman,  W.  N.  (86)  6,  :J6. 
ecuting  the  judgment  or  order,  the  Judge  may  order 
be  represented  by  one  solr. 

he  same  interest  with  Pit,  will  not  be  al  lowed  sepa- 
i  the  accounting  Deft  act  by  the  same  solr,  in  which 
allowed  one  set  of  costs  between  them :  Re  Tayk/r, 
iJq.  495;  followed  in  Hubbard  v.  Latham,  li'Tugy  v, 
M9;  Armstrong  v.  u4.,  12  Eq.  614;  Joseph  v.  Ooode^ 
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'Assigneee  of  a  defaulting  l)ankrapt  exor  are  not  enUfled 
action  from  testator^s  estate,  but  might  be  to  costs  of  a  el 
xeceived  parts  of  his  estate,  which  failed :  Massey  y.  Moss,  1  ] 


i. 


J 


Sbction  Vn. — Special  Judgments  against  Befiu 

1.  Against  Executors  of  Sole  Exectitor, 

An  account  of  the  personal  estate,  not  specificallj  ' 
the  testator  A.,  come  to  the  hands  of  B.,  deceased,  th< 
his  wiU,  and  of  the  Defts  C.  and  D.  [or  C,  D.,  and  E. 
the  will  of  the  said  B.,  since  his  decease,  or  either  [or  ai 
of  any  other  person  or  persons,  by  the  order  or  for  the  i 
B.,  or  of  the  said  Defts,  or  either  [or  any]  of  them ;  Ant 
taking  the  said  account,  shall  appear  to  be  due  from  th 
D.  [or  C,  D.,  and  E.]  be  answered  by  them  personally,  j 
appear  to  be  due  from  the  estate  of  the  said  B.,  decease< 
by  the  Defts  C.  and  D.  [or  C,  D.,  and  E.]  as  such  exor 
admitted  assets  of  the  said  B.  for  that  purpose  [Or  ij 
mittedj  out  of  his  assets  in  a  course  of  admon ;  And  i 
Defts  shall  not  admit  assets  of  the  said  B.  for  that  pui 
an  account  be  taken  of  the  personal  estate  of  the  said  B 
hands  of  the  Defts  C.  and  D.  [or  C,  D.,  and  E,],  or  eitl 
them,  or  of  any  other  person  or  persons,  by  the  order  oi 
the  said  Defts,  or  either  [or  any]  of  them]. 

If  against  more  than  two  exora,  insert  **  any"  instead  of  ** 
The  words  **  come  to  the  hands  of,**  **  received  by,"  **  poss 
in  the  latter  part  of  the  direction,  the  same  words,  and  **  con 
account,"  or  **due  from,"  and  "due  from  the  estate  of,"  ai 
**  come  to  the  hands  of,"  **  due  from,"  and  **  due  from  the  est 
better  expressions. 

For  order  against  the  exors  of  an  exor,  who  had  commit 
trust,  with  special  directions  as  to  costs,  see  Palmer  y.  Jon 
349,  et  sup.  p.  991. 


;  / 


2.  Against  Surviving  Executor^  and  Executors  of  Dece* 

An  account  of  &c.,  come  to  the  hands  of  the  Deft 
deceased,  the  exors  of  his  will,  or  either  of  them,  or  of  i 
And  Let  what,  on  taking  the  said  account,  shall  appear  i 
the  Deft  B.  be  answered  by  him  personally ;  And  what  e 
b^  due  from  the  estate  of  the  said  C,  deceased,  be  am 
Defts  D.  and  E.,  the  exors  of  his  will,  they  having 
[Form  1]  [Or,  ^  assets  not  admitted,  out  of  his  assets  i 
admon ;  And  in  case  the  Defts  D.  and  E.  shall  not  adi 
Form  I,  5«p.J. 


.\-     .  i  .  .k^i',..i 
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3.  Against  Executors  of  both  Executors, 

account  of  the  personal  estate  of  the  testator  A.  come  to  the 
of  B.  and  C,  the  exors  of  his  will,  and  of  the  Defts  D.  and  E., 
>rs  of  the  will  of  the  said  B.,  who  simrived  the  said  0.,  siace  the 
sf  the  said  B.,  or  any  of  them,  or  to  the  hands  of  any  other  &c. ; 
et  what  on  taking  the  said  account  shall  appear  to  be  due  from 
its  D.  and  E.,  be  answered  bj  them  personally,  and  what  shall 
*  to  be  due  from  the  estate  of  the  said  B.  be  answered  by  the 
D.  and  E.,  the  exors  of  his  will,  they  haying  admitted  assets  &o. 

1,  p.  1272]  [^1/ assets  not  admitted,  out  of  his  assets  in  a  course 
ion  ;  And  in  case  the  Defts  D.  and  E.  shall  not  admit  assets  of 
id  B.  for  that  purpose,  then  let  an  account  be  taken  of  the 
al  estate  of  the  said  B.  come  to  the  hands  of  the  Defts  D.  and 

either  of  them,  or  to  the  hands  of  any  other  &c.] ;  And  Let 
on  taking  the  said  account  of  the  personal  estate  of  the  testator 
all  appear  to  be  due  from  the  estate  of  the  said  0.  be  answered 
3  Defts  F.  and  G.,  they  haying  admitted  assets  &c.  [Form  1, 
2]  [^1/  assets  not  admitted,  out  of  his  assets  in  a  course  of  admon  ; 
Q  case  the  Defts  F.  and  G.  shall  not  admit  assets  &c..  Form  I, 
2]. 


'U 


ii'"! 


4.  Against  Executor  of  Executor  of  acting  Executor. 

OTTHT  of  the  testator's  personal  estate  come  to  the  hands  of  A., 
ted,  the  acting  exor  of  his  will,  or  to  the  hands  of  B.,  also 
led,  who  was  the  sole  exor  of  the  will  of  the  said  A.,  or  to  the 
of  the  Deft  G.,  the  exor  of  the  will  of  the  said  B. 
I  Let  what,  on  taking  the  said  account,  shall  appear  to  be  due 
he  Deft  C.  be  answered  by  him  personally ;  And  Let  what  shall 
r  to  be  due  from  the  estates  of  the  said  A.  and  B.  respectiyely 
swered  by  the  Deft  0.  out  of  the  assets  of  the  said  A.  and  B. 
tiyely  in  a  due  course  of  admon ;  And  in  case  the  Deft  G.  shall 
Imit  assets  of  the  said  B.,  and  of  the  said  A.,  come  to  the  hands 
said  B.,  or  to  the  hands  of  the  Deft  G.,  for  that  purpose,  then 
1  account  be  taken  of  the  personal  estate  of  the  said  B.  come  to 
mds  of  the  said  Deft  G.,  and  of  the  personal  estate  of  the  said 
ne  to  the  hands  of  the  said  B.  in  h^s  lifetune,  or  to  the  hands  of 
eft  0.  since  his  decease,  or  of  any  other  person  &c. 


5.  Executors  indebted  to  Estate. 

[>  in  taking  the  accoimt  of  the  testator's  personal  estate,  Let  an 
7  be  made  whether  the  said  Defts,  the  exors,  or  any  of  them, 
or  was,  at  the  time  of  the  testator's  decease,  indebted  to  him,  on 
ad  what  security  or  securities ;  And  if  it  shall  appear  that  they 
J  of  them  were  or  was  so  indebted.  Let  an  accoimt  be  taken  of 
is  due  from  such  of  them  as  shall  appear  to  haye  been  so.  in- 
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debted;  And  Let  them  be  charged  therewith  in  the  i 
testator's  personal  estate. 

For  directioQ  where  exor  has  paid  debts  or  legacies,  for  1 
creditor's  or  legatee's  place,  r.  inf.  Sect.  XX XL,  '*  Beooupi 


6.  Where  Plaintiff  does  not  seek  to  charge  Deceased  Exe 

As  account  of  the  personal  estate  &c.  come  to  the  han 
C,  the  surviving  exor  of  the  will  of  the  testator,  either  a 
with  W.,  deceased,  the  other  exor  of  the  said  will,  or  t 
any  other  person  or  persons  by  the  order  or  to  the  use 
alone  or  jointly  with  the  said  W.,  the  Fit  by  his  stateme 
seeking  for  any  account  against  the  estate  of  the  said  ^ 
See  Pease  y.  Cheeshrough^  M.  E.,  17  March,  1858,  B.  7 
Z.  V.  Z.,  V.-C.  H.,  16  Dec.  1876,  B.  2057. 

For  like  decree,  Pit  declining  account  against  the  estate  o 
died  insolvent,  see  SymtB  v.  Glynn,  M.  B.,  14  Feb.  1771,  B.  t 

For  order  for  admon  against  lie  surviving  exor,  the  « 
deceased  exor  and  trustee  not  being  parties,  see  WhitHngUm  v 
B.  1020 ;  10  Ha.  xxix. 

For  order  where  Pit  exor  submitted  to  account,  and  d 
accoimts  against  Deft,  his  co-exor  and  trustee,  who  by  the  bi 
have  accounted  to  Pit,  for  accounts  of  testator's  estate  receiv 
or  jointly  with  Deft,  see  Lambert  v.  Buchanan,  V.-C.  S., 

B.  447. 

For  order  on  further  consideration,  there  being  no  evidence  1 
0.,  one  of  the  exors,  had  or  had  not  received  any  rents 
the  testator's  realty,  and  all  parties  interested,  other  than 
their  counsel  admitting  that  C.  had  not  received  any  rents 
accoimted  for  by  him,  declaring  that  it  was  for  the  benefit  of 
so,  and  waiving  any  inquiry  with  respect  to  the  rents  and  pn 

C,  see  TinhUr  v.  CimpUm,  V.-C.  M.,  9  Aug.  1875,  B.  3323. 


7.  Executrix  marrying. 

"  An  account  &c.,  come  to  the  hands  of  the  Deft  B.  pr 
marriage  with  the  Deft  A.,  or  of  the  said  A.  and  B.  his 
of  them,  since  their  intermarriage,  or  of  any  other  "  &a 
Cox,  V.-O.  T.,  20  April,  1852,  B.  769. 

In  this  case  the  order  went  on  to  direct  payment  by  the 
now  see  37  &  38  V.  c  50,  sup.  p.  773.  And  the  order  for  pa; 
general  be  made  on  further  consideration.  As  to  the  liabilit] 
woman  executrix  and  of  her  husband,  r.  sup,  p.  780. 

8.  Accounts  (figainst  Representative  of  Widow  Execui 
tnved  her  second  Husband — Inquirg  as  to  Specif 
Bents — Occupation. 

'*  1.  AocouKT  of  the  personal  estate  of  the  testator  N.  i 
bequeathed,  come  to  the  hands  of  S.  his  widow,  afterw 
wife  of  G.,  or  to  the  hands  of  the  said  S.  G.  after  her  sec 
or  to  the  hands  of  her  husband  O.,  since  deceased,  or  t< 
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ft  M,  {her  represve),  or  of  &c. ;  '*  2 — 4,  tJeual  admon  accounts 
juiries  m  to  testator's  personalty ;  **  5*  An  inquiry  what  became 
effects  and  property  specifically  bequeathed  or  given  over  by  the 
r*6  will  after  the  death  or  second  marriage  of  his  widow,  and 
id  hj  whom  the  same  has  been  disposed  of,  and  by  whom  the 
e  thereof  has  been  received,  and  how  the  same  has  been 
I;"  6,  7.  Inquiries,  what  real  estate,  and  as  to  incumbrances, 
lether  any  of  them  have  been  eiiieo  paid  off,  and  by  whom,  and 
what  funds — **  And  whether  any  and  what  sum  has  since  been 
to  any  and  what  charges  on  tlie  said  estate,  and  under  what 
stances,  and  whether  with  the  concurrence  of  any,  and  which,  of 
rties  beneheially  interested  in  the  testator's  estate,  and  what  is 
^fteat  amount  of  such  charges  ;  f^.  And  at  the  request  of  the  Pits 
V-  iV.,  an  inquiry  who  has  been  in  receipt  of  the  rents  and 
of  the  testator's  real  estate  since  the  marriage  of  the  testator's 
with  the  said  G.,  and  by  whom  such  real  estates  have  been 
Efd,  when  no  rent  was  recei\  ed  in  respect  thereof,  and  under 
[•ircum stances  ;  And  Let  what,  on  taking  the  accounts  herein- 
directed,  shall  be  coming  from  the  said  S.,  afterwards  S.  G.,  or 
Ler  after  her  second  marriage  with  the  said  G.,  and  the  said  G., 
er  of  thetn,  be  answered  by  the  Deft  M.  out  of  the  estate  of  the 
.  G.  in  a  due  course  of  admon/' — If  assets  not  admitted,  account 
J.'fi  estate.— Clements  v.  Nightingale^  y.-C.  W.,  5  March,  1856, 
.^But  see  note  to  Form  7,  p.  127-5. 

lecr^^  for  account  of  testator's  estate  received  by  an  ailniix  pemhnte 
d  her  deee:iiied  husband,  or  either  of  thcru,  or  by  her  amvAi  hihs  death, 
uisblng  the  receipts  and  payments  in  his  lifetime,  and  by  her  wince, 
lowanct^  f»ir  legiicies  paid,  thoug-h  such  a(biiix  hail  no  authority  to  pay 
and  an  allowauce  to  husband's  estate  for  ettects  of  testatur  by  the 
id'a  exora  delivered  to  the  widow  ;  with  inquiry  what  part  of  t<3*itatur'fl 
at  the  husband's  death  remained  in  specie,  and  subject  to  that, 
ng  Lu.^band's  assets  liable  for  receipts  during  covertun%  with  account 
ism\s.  if  aseets  not  admitted,  see  Afhiir  v.  *Shfni\  1  Sc.  &  L.  243,  27u, 
admon  deereCj  against  the  exors  of  te^^tatnx's  admor  and  admix,  with 
J  anui?xed,  al.so  odmorse^e  bonis  fwn  of  the  testatrix,  inehnlinp:,  if  neco«- 
be  reidty  and  personalty  of  such  admor  and  admix,  with  inart^halling 
)cial  dirl'ctions,  see  TomlinY,  2'.,  1  Ka.  TdG,  249,fiaii^i.  pp.  l)o7,lia9. 


9.  Lunatic  Executor  ami  his  Committee, 

iceonnt  of  the  testator's  personal  estate  come  to  the  hands  of  tho 
Lj  the  ex  or  of  his  will,  previously  to  the  commission  of  lunacy 
against  the  said  Deft  A.,  or  of  tho  Deft  B.,  the  committee  of 
it^i  or  either  of  them,  or  of  any  other  person  &c, ;  And  Let  what, 
ing  the  said  account,  shall  appear  to  have  romo  to  tho  hands  of 
d  Deft  A.,  be  answered  by  the  Deft  B.  as  the  committee  of  his 
;  And  Let  what  shall  appear  to  have  come  to  the  hands  of  the 
J-  be  answered  by  him  personally. — Toulmin  v,  71,  M.  R.,  26 
808,  B.  872, 


r 


1276 


Admmistraiion  of  Estates. 


" ' 


II I 


i 


!' 


i!!- 


I  I 


10.  Bankrupt  Executor — Receipts  between  BanJcruptey 

*'  And  Let  the  Pita  be  at  liberty  to  go  in  under  the 
bankruptcy  against  the  Deft  C,  and  receive  a  satisfacti 
taking  the  said  accounts,  shall  appear  to  have  come  1 
the  Deft  C.  up  to  the  time  of  his  bankruptcy,  in  proj 
rest  of  the  creditors  seeking  relief  under  the  said  adju 
as  not  to  disturb  any  dividend  already  declared;  An( 
taking  the  said  accounts,  shall  appear  to  have  come  to  1 
Deft  C.  since  his  bankruptcy  be  answered  by  him  perso] 
clough  V.  Hull,  V.-C.  K.  B.,  22  Jan.  1849,  A.  670. 

11.  Same — Receipts  after  Certificate — Husband  \ 

'*  Account  of  the  personal  estate  of  the  said  B.  receiv 
G.  and  C.  his  wife,  or  either  of  them,  or  by  any  other  & 
amount  received  by  the  said  Defts  in  respect  of  such 
prior  to  or  on  the  —  day  of  — ,  the  day  of  the  dat^  o: 
\bankruptcy)y  be  distinguished  from  the  amount  recer 
respect  of  such  personal  estate  subsequent  to  the  sail 
And  Let  the  amount  which,  upon  the  taking  of  the 
aocoimt,  shall  be  certified  to  be  due  from  the  said  De 
them,  in  respect  of  the  personal  estate  so  received  sube 
toid  —  day  of  —  be  answered  by  the  Deft  G.  personall 
Pits  in  the  second-mentioned  cause  be  at  liberty  to  g 
adjudication  in  bankruptcy  against  the  Deft  G.,  and  rec 
rateably  with  the  other  creditors  of  the  said  Deft  up 
which,  upon  the  taking  of  the  said  last-mentioned  ac 
certified  to  be  due  from  the  Defts  G.  and  C.  his  wife,  or 
in  respect  of  the  personal  estate  so  received,  prior  to  oi 
day  of  — ,  but  without  disturbing  any  dividend  of 
estate  already  declared;  And  Let  what  the  Pits  shal 
paid  by  them  into  Court  &c." — [Add  Lodgment  Schedu] 
—See  Thackwell  v.  Gardiner,  V.-C.  P.,  15  Mar.  1852,  B 
Oroom,  M.  E.,  31  May,  1852. 

12.  Same — Receipts  by  Assignees  made  Defen 

"Account  of  the  personal  estate  of  D.  &c.,  not  specifica 
come  to  the  hands  of  J.  and  C,  his  exors,  or  to  the  han 
W.  &c.,  the  assignees  of  the  said  J.,  or  any  of  them,  £ 
ruptcy,  or  to  the  hands  of  any  other  &c. ;  And  Let  wha 
the  said  account,  shall  appear  to  have  come  to  the  handt 
Ibe  answered  by  him ;  And  Let  so  much  of  the  testator's 
as  shall  appear  to  have  come  to  the  hands  of  the  De 
assignees  of  the  said  J.,  the  bankrupt,  be  answered  b 
tively." — ^Accounts  of  debts,  funeral  expenses,  and  le^ 
Let  the  Deft  C.,  as  one  of  the  exors  of  the  will  of  the 
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nder  the  (adjudication  in  bankruptcy)  against  the 
for  the  amount  of  what  shall  be  certified  to  be  due 
a  taMng  the  said  account,  as  a  debt  under  the  said 
not  to  disturb  any  dividend  akeadj  made  of  the 
" — C.  to  pay  what  he  shall  receive  in  respect  of 
•t  &c. — [Add  Lodgment  Schedule,  Form  No.  3.] — See 
.  R.,  5  July,  1803,  A,  726 ;  12  Yes.  127. 


f  Bankrupfs  Estate  received  by  a  Testator  whose 
Executor  was  Bankrupt. 

36  taken  of  the  estate  and  efPects  of  A.,  the  bankrupt, 
of  B.  since  deceased,  or  to  the  hands  of  any  &c. ;  And 
coming  on  the  said  account  be  answered  by  the  Deft 
ad  sole  acting  exor  of  the  will  of  B.,  out  of  the  assets 
3e  the  Deft  C.  shall  not  admit  assets  of  B.  for  that 
count  be  taken  of  the  personal  estate  of  B.  come  to 
)eft  C.  as  such  exor,  or  of  any  other  &c. ;  And  Let 
le  whether  any  part  of  the  estate  and  effects  of  A., 
hands  of  B.,  has  been  received  by  the  Defts  D.  and 
f  B.  the  bankrupt ;  And  in  case  it  shall  appear  that 
E.  have  received  any  part  of  A.'s  estate.  Let  an 
f  what  has  been  so  received  by  the  Defts  D.  and  E., 
. — ^Any  specific  effects  of  A.  in  the  hands  of  B.  and 
bo  the  Pits  (assignees  of  A.). 
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NOTES. 

WHERE  SOME  OF  THE  EXEOUTOBS  HAVE  DIED. 

rs  must  be  parties  to  an  admon  action :  Latch  v.  Z.,  10 
lohinsony  SD,  J.  &  S.  97  ;  but  it  is  not  necessary  to  join 
who  has  died,  when  it  is  not  sought  to  charge  ms  estate 
ved  by  him. 

that  he  or  his  exors  duly  accoimted  to  the  surviving 
idams  V.  Barry,  2  Y.  &  C.  C.  167 ;  or  a  waiver  of  the 

estate :  Masters  v.  Barnes,  lb,  616,  where  the  deceased 
tnkrupt  before  his  death ;  and  see  Pease  v.  Cheeshrovgh, 
274;  Whittington  v.  Gooding,  10  Ha.  xxix.,  et  sup, 
^ent  may  be  made  restricted  to  the  accoimt  against  the 
here  is  no  such  allegation  or  waiver :  Wilson  v.  Todd, 
,  as  to  bringing  in  the  deceased's  exor  by  supplemental 
e  Simes  v.  Eyre,  6  Ha.  137 ;  Holland  v.  Prior,  1  My.  & 
5,  c^awp.  pp.  970,  1197. 


I  ' 


PAYMENTS. 

ral  expenses  were  not  allowed  in  full :  Bissett  v.  Antrohw, 
V,  Brown,  2  Y.  &  C.  C.  181 ;  Wms.  Exors.  9th  ed.  838. 
y  of  cremation,  see  Williams  v.  W.,  20  Ch.  D.  659. 
allowed  a  salary  to  agent  to  get  in  debts :  Hopkinson  v. 
nd  broker's  percentage  for  identifying  exor  on  transfer 
Powell,  6  Beav.  488 ;  Davenport  v.  Powell,  14  Sim.  275  ; 
iiate  transfer  to  exor,  and  only  one  guinea  on  transfer 
\<m  V.  Boe,  sup. 
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I^ymtfiitft  to  tlie  tight  ful  t«xor  mudo  bv  cxor  c/r  §tm  tt/rt,  <if| 
1>roiught  against  liim,  will  iit»t  Im»  allowed :  Wiai=^  Exor*.  Hili  od.  2T2 
2H>;  aiiti  In  ttujJirUi  \.  /^,,  7  Sim.  172,  paymenU  br  oxori3  (i^  «oi 
admor  iqtpfiinttHl  rifter  imit  brfm^^ht,  and  then  inAdeco-l>eft>  were  aoi 
but  \itii»  of  dL*cL'jij*t*d  *.»xor  who  Uml  n<-»t  praT^xl  werv  confirmed  bj  fu 
|iriil*jit«> :   tirnsH-r  v.  HiuJtftn,  8  Sim.  07* 

A ;  "     iho  oAsets  i«  Imble  for  the  d^^bts  as  an  es 

%Gri  h«-»  at'tM  undt^r  an  oxi:»rwho  has  proTed 

HuUfj  \.    r'/'j'fi*,  _-  Ji,  h.  ir.  OtH. 

Ajid  ft*i  to  th*>  onlor  of  pftyment  of  dobts,  v,  $up,  p,  120L 
An  pxor  in  In*!iu  is  t*ntitW  to  5  p.  c*  on  all  assets  obtained  «f 
bv  liiiu  lliL-n^ :    (Wkrrt^U  v.  Itorber,  I  Sinu  23;   f'ampMl  ?.  r„  13  S 
imi ;  2  Y.  &  C.  0.  ti<)7 :  Matthras  y,  Bii^ihait\  14  Beav.  123,  126,  tt 
Exor«,  1867;  8th  tvl.  18*15. 

For  tlie  corresponding  rulo  as  to  the  West  Indies »  see  Dtid^n  v; 
Moo*  P,  C.  15, 

And  as  to  exors'  allowauoea,  seo  Wma.  Exors.  1S60  ti  mq. 
And  as  to  what  will  bo  allowed  under  the  tenn  "  executorship  ei 
eoe  .S/icjryi  t,  Ln*l,,  10  Ch*  D.  4G8. 

Favmonts  to  pcdico  for  ppotocting  and  pre€»erviug  propertr  left 
wore  Yield  to  bo  salvage  expeni^ea  payable  out  of  the  aseti:  Ep  Pi 
T*  B.,  23  L.  H.  Ir,  9. 

AeCOr>TS  AXD  DISCHABOE. 

An  exor  f/r  $ch  Utri  is  subj<3ct  to  all  the  liabilities  without  Bi 

Iirh-ilesrt^s  of  au  cxor:  Carmirhatl  \\  <\.^  2  Ph.  101 ;  ajid,  it  has  bee 
iubkt  U>  ucooiint  to  the  beneficiaries,  tliough  he  has  settled  with  th< 
exor,  or  with  a  pcr>k>u  who  hass  taken  out  admon  pending  an  i 
an  account  of  the  intestate's  esitate :  S.  C\ ;  Lat(fiM  t.  L,,  1  Sim. 
066  Hm  V.  ChHu,  I  Eq,  m,  ccmtm  ;  Wms.  Exors.  208  (k);  8t^  od 
©th  od*  219  (k) ;  and  iup.  p.  111>7. 

An  agent  employed  by  and  accounting  to  a  pi^rson  not  the  rigl 
ma  J  be  made  attHJUn  table  as  exor  de  ton  tart:  Shtirhnd  x,  Miltk 
4G9  ;  and  persons  acting  aR  trustees  or  exors  are  liable  as  such : 
V.  SiJdrtU,  1  M«c.  &  0.  607  ;  Pfiirce  v.  P.,  22  Beav,  24ft,  tt  §up,  p.  £ 
As  to  oxor's  liability  for  cutting  timber  by  mistake  on  a  euppoi 
see  Ftrrnud  v.  Wihtm^A  Ha,  383. 

It  swms  an  exor  cannot  defend  an  action  in  ftrrmB  paunerM^  e: 
swear  there  are  no  assets  :  Oldjhhi  v,  (\ihbdt,  I  Ph.  613 ;  and  see  S* 
1G9;  unless  he  is  also  beneficially  entitltMl :  Thompson  v.  T,»  citod 
iJaii.  Pr.  3S  ;  Cth  ed.  165  ;  Ettrmn  v,  MattheM\  3  W,  R.  159;  andf 
entitled  to  property  as  admor  of  his^  wife  may  sue  in  forma  pavp^' 
Iiuf/rr9  V.  Hot^j^tr,  V.-C.  K.,  21  L.  T.  278. 

As  to  the  habilih^  of  an  exor  who  has  distributed  the  estate,  iv  itf 
d  inf.  p,  1283,  and" Sect.  XXEK..  **  EefundinoV*  p.  1393.  j 

As  to  indemnity  under  22  &  23  V.  c.  35»  v.  suj),  pp.  1007  ft  ley. 
A  trustee  on  settling  accounts  and  handing  over  the  property  is  e 
an  acknowledgment  from  his  r,  <r,  ir,,  but  not  in  genenU  to  a  i^lei 
seal:  CfindmcJc  y.  Jhtdhif,  2  CoL  137;  Re  Wright,  3  K.  &  J.  il9; 
MtJdiifu,  1  Drew.  308  ;  Lewin,  398;  and  cases  inf  p.  1284. 
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Section  VIII. — Conductt  of  Actiok.  ^ 

1.  Prosemtion  of  Judgment  or  Onkr  given  to  Cteditm 

Let  M.  and  B.,  exors  of  the  will  of  M.  deceased*  who  clat 
creditors  upon  the  estate  of  the  testatrix  D.,  have  the  carrii 
execution  of  the  order  made  in  tliis  actioE  for  the  admon  of  the  ' 
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d  D.,  dated  &c.—Dufield  v.  O'Brien,  V.-C.  W.  in 
ne,  1853,  A.  949. 

leliyeiy  of  papers,  see  L.  Alvanley  y.  Kinnaird,  1841, 
Fur.  114 ;  and  in  Beale  v.  Symons,  L.  0.,  affirminff  V.-O.  E., 
the  conduct  of  the  cause,  tiiough  not  a  creditors^  suit,  was 

srs  as  to  the  conduct  of  admon  suits,  see  Smith  y.  Guy,  2 
id  cases  there  collected. 

;  the  conduct  of  an  admon  order  taken  on  summons  to  a 
on  payment  of  Pit's  debt  and  costs,  see  Be  Molyneux, 
,  N.  (67)  250;  and  see  L.  Alvanley  y.  Kinnaird,  8  Jur. 
bottom,  W.  N.  (68)  121. 

:  a  creditor  leaye  to  attend  proceedings  under  admon  decree 
bhe  estate,  see  Bueh  y.  B.,  V.-C.  M.,  23  M^,  1871.    But 
only  attend  at  his  own  expense ;  and  see  Hare  y.  Ease,  2 
1217. 

NOTES. 

ooNDUcrr  of  pbooeedings. 

ich  of  two  creditors  or  beneficiaries  shall  haye  the  conduct 
Lgs  is  a  matter  for  the  Judge's  discretion  in  Chambers : 
,  32  L.  T.  N.8.  52 ;  and  will  not  be  interfered  with  on 
V.  Trotter,  20  W.  E.  1024. 

the  conduct  to  a  creditor  who  is  not  a  party,  and  has  not 
>uld  be  irregular:  Smith  y.  Guy,  2  C.  P.  Coop.  297,  298 ; 
bt  the  Master  had  disallowed  was  not  depriyea  of  the  con- 
ptions  to  the  report :  Jeudwine  y.  Agate,  5  Buss.  283. 
8,  after  a  creditor's  admon  order,  giyen  to  a  residuary 
it  of  Pit's  debt  and  costs :  Be  Molyneux,  Pimbley  y,  if., 
Lud  see  L,  Alvanley  y.  Kinnaird,  8  Jur.  114. 
itee  may  be  preferred  to  a  creditor :  Penny  y.  Francis,  7 
»  an  exor :  Kelk  y.  Archer,  16  Jur.  605 ;  and  an  exor  to  a 
t  was  issued  first:  Be  Smith,  McMurray  y.  Mathew,  33 

ot  take  the  conduct  of  the  action  from  Pit  for  irregularity 
order,  though  collusion  is  suggested :  Smith  y.  Guy,  2  Ph. 
its  being  made  in  two  suits.  Pit  in  one  was  allowed  to 

:  s.  a 

jt  a  judgment  or  order  in  Chambers  may  be  taken  from  Pit 
3e  and  committed  to  another,  in  which  case  Pit's  solr  will 
r  inspection  and  copies  of  all  documents  in  his  possession : 
10  Sim.  417 ;  see  0.  xxxin.  9 ;  Morg.  400. 
as  ground  for  giying  the  conduct  to  a  creditor:  Cook  y. 
;  but  Pit  must  he  indemnified  against  future  costs :  Anon,, 

ntorests  under  the  will  who  had  got  liberty  to  attend  in 

1  afterwards  foreclosed,  could  not  sustain  a  suit  to  haye 
admon  suit  giyen  to  him :  Beckwith  y.  Booth,  W.  N.  (66) 

)  the  Pit  in  a  suit  for  admon  in  Ireland  was  restrained 
Eustace  V.  Lloyd,  25  W.  E.  211. 

ilidation  of  actions  and  stay  ol  proceedings,  mp.  Yol.  I. 
.  see  Furze  y.  Hennet,  2  D.  &  J.  125 ;  Scaffold  y.  Hampton, 
p.  Yol.  I.  p.  345. 

COSTS. 

>een  depriyed  of  the  conduct  of  an  admon  action  is  not 
9  of  attending  the  taking  of  the  accounts  in  Chambers : 

2  Eq.  614 ;  Joseph  y.  Goode,  23  W.  E.  225 ;  but  will  be 
:  appearing  on  further  consideration  to  ask  for  costs  up  to 
;  and  see  Hubbard  v.  Latham,  14  W.  E.  553. 

dding  after  notice  of  a  sufficient  judgment  or  order  loses 
Biddulph  y.  Fitzgerald,  Moffet  y.  Smith,  2  Moll.  351,  359. 
4ir2 
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SeCTIDK   IX. — LlABtLlTT  OF  TWR  EsTATE  ATCD  IkW 

I*  Executor  or  Adminktraior  to  defend  Action  and  he  t 

LsT  the  Fit,  an  admor  of  Ike  c>ffect8  of  8.»  deceased  &c^ 
to  deldiid  the  actioiL  instituted  against  him^  aa  Budi  adn 
with  otlier  pereans,  wherein  C.  &c.  are  Pits,  and  J.  &c*  aw 
may  be  advitod  ;  And  the  Pit  is  to  be  indemnified  agaii 
charge,  and  expenaes  which  have  been,  or  hereafter  may 
incurred  by  him,  as  such  admor,  relating  to  the  aaid  actio 
leataCor^a  estate. — Norrit  t.  Sadleir,  M,  R.,  at  Chambers 
1858,  B,  635. 

i 

2.  Tram/er  out  oti  giving  Security  agaimt  Cotiiwgent  J 

DrRECTioN  to  divide  fund  in  fourths:  And  upon  J,  &c. 
entering  into  a  recognizance  (to  be  approved  by  the  Jud^ 
aa  tluB  Court  shall  direct,  the  whole  or  any  part  of  the 
ordered  to  be  paid  to  them  respectively,  in  the  event  of  any 
hereafter  established  against  the  estate  of  the  teatator,  oi 
pera.  rejireeves,  in  respect  of  such  contingent  liabilities  a 
Chief  Clerk's  aaid  certificate  mentioned,  the  execution  [h 
such  recognizance  or  recognizances  to  be  respectively  cei 
one  of  such  fourth  parts  of  the  said  &c.,  be  paid  to  the  si 
direction  as  to  other  shares. —  Waller  v.  Barrett^  M,  E.,  2i 
B.  408  ;  S.  C,  24  Bear.  413,  f/  inf.  p.  1284* 


3,  Inqidriea  as  to  Testafor^s  Liabiiiif/  as  Surcf*/  or  F 

An  inquiry  whether  the  estate  of  the  testator  is  liable 
what  debt  of  —  due  and  owing  to  Messrs.  B.,  and  whethf 
proper  and  for  the  benefit  of  the  testator's  estate  that  ai 
proceedings  should  be  taken  against  the  aaid  — ,  or  otlien' 
whom,  for  the  purpose  of  discharging  the  testator's  ^ta;fe 
Uahnitj.—Bichiell  y,  B,,  M.  R,  11  Jan.  1853,  A-  436. 

An  inquiry  whether  the  testator  at  his  death  was  am 
Deft  W.  in  any  and  what  sum  or  sums  of  money,  and  w! 
sum  or  sums,  or  any  and  what  parts  thereof,  has  or  have  \ 
secured  j  And  at  what  time  or  times  respectively  the  sa 
respet  tively  paid  or  secured ;  And  whether  any,  and  whi 
sum  or  sums  of  money,  or  any  and  what  parts  thereof,  has 
been  paid  or  secured,  and  imder  what  circumatances ;  A 
anything,  and  what,  remains  due  to  or  from  the  testatoa 
respect  of  the  same,  and  umler  what  circumstances. — Fordha. 
T.-a  T.,  8  Jan.  1853,  A.  403  j  10  Ha.  217. 

For  SDecial  iriquiriea  aa  to  liability  of  testator's  estate  nn^ 
partnerslufi,  and  aa  to  getting  rid  of  liabilities,  and  as  to  m 
waiver  of  ri^rht  to  become  partner,  see  Fletcker  v.  Stn.^i^on,  3  Hi 

For  order  for  surviving  partner  to  execute  an  indemnity  to  t 
estate  against  debts  and  liabilities,  see  Mai/  r.  M„  V,-0.  M.,  21 1 


u 
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>  Testator's  Liability  as  Tinistee  and  his  Receipts. 

her  the  testator,  either  alone  or  jointly  with  any 
>6TBon,  became,  and  was  at  the  time  of  his  decease, 
J  yirtue  of  the  indenture  dated  &c.,  or  under  or  by 
r,  and  what,  deed  or  instrument ;  And  whether  by 
ler  alone  or  jointly,  with  such  other  persons  or  person, 
of  any  acts  or  act  which  he,  either  alone  or  jointly 
was  bound  to  do  or  perform,  imder  or  by  virtue  of 
y  or  deed  or  instrument,  any  liability  or  obligation 
b  his  estate  has  or  may  become  bound  or  chargeable 
,   extent. — Propert  v.  Rowlands^  V.-C.  W.,  11  Jan. 

to  any  person,  other  than  parties  to  the  suit,  haying 
see  Adams  y.  Barry,  2  Col.  294. 

Testator's  Liabilities  under  Covenants  in  Leases — 
Leave  to  propose  Security. 

b  liabilities  the  estate  of  the  testator  is  and  may  be 
>ect  of  the  rents  and  coyenants  reserved  by  and 
several  leases  of  &c. ;  And  what  will  be  a  proper 
to  be  set  apart  out  of  the  assets  of  the  testator  for 
ihe  Pits,  the  exors,  in  respect  of  such  liabilities. — 
ties  to  propose  security  for  the  re-transfer  of  their 
A,  which  ought  to  be  so  set  apart,  in  case  the  Court 
shares  to  be  transferred  on  security  being  given. — 
?r,  M.  E.,  17  Jan.  1850,  A.  479 ;  12  Beav.  376. 

to  carry  over  1,000/.  to  an  accoimt  intituled  **  The  fund 

:  the  exors  and  other  represves  of  the  testator,"  and  the 

ite,  see  S.  C,  20  July,  1850,  A.  1458.     See  now,  22  &  23 

sases,  in/,  p.  1284. 

d  security,  see  Exp.  Franklyn,  1  D.  &  S.  529. 

liability  of  testator  under  covenants  and  trusts,  and  sale 

ng  timber,  during  his  tenancy  for  life,  see  Form  10,  in/, 

on  for  Executor's  Indemnity  against  Leases, 
iemnity  to  the  Deft  T.,  in  respect  of  the  covenants 
testator  contained  in  the  tithe  lease,  dated  &c.,  in  the 
c,  mentioned,  and  in  respect  of  the  liability  of  the 
9ttor  xmder  the  indenture  of  lease,  dated  &c.,  in  the 
\  mentioned,  be  settled  by  the  Judge,  and  be  executed 
ks  he  shall  direct. —  Woodhead  v.  Turner^  V.-O.  S., 
L284. 

The  Like — Assets  deficient — Inquiry. 

hat  amount  will  be  proper  to  set  aside  to  meet  the 
1  in  the  chief  clerk's  certificate,  having  regard  to  the 
state  to  pay  the  debts  and  liabilities  of  the  testatrix.*' 
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And  Let  the  fund  in  Court  be  dealt  with  as  directed  i: 
hereto. — [Add  Schedule  containing  directions  to  carry  o\ 
to  the  credit  of  the  action  &c.  to  an  account  to  be  i 
Leasehold  Liability  Indemnity  Tund,"  and  to  accumul 
to  apply. — Bannisier  v.  Leathtcick,  V.-C.  W.,  27  July,  11 

8.  Inquiry  as  to  Liability  under  Contracts 

An  inquiry  whether  the  testator  was  at  the  time  of  his 
in  any  and  what  contracts,  and  whether  or  not  in  partne; 
and  what  persons,  and  whether  the  estate  of  the  testate 
and  what  liabilities  or  liability  in  respect  of  such  contra< 
or  any  or  either  and  which  of  them  ;  And  whether  such 
or  any  or  either  of  them,  are  or  is  still  subsisting,  an 
partnership  accounts  have  been  wound  up  and  settled ; 
any  and  what  proceedings  wiU  be  requisite  in  relation  to 
and  accounts,  or  any  or  either  of  them,  and  by  and  a 
And  whether  any  proceedings  are  now  pending,  and 
proceedings  should  be  compromised ;  and  if  so,  upon 
Trott  V.  Jones,  Y.-C.  M.,  14  March,  1874,  B.  779. 

9.  Direction  for  Indemnity  by  Adults'*  Bond^  and  Sti 
Infants'*  Shares. 

**  Let  the  said  A.  &c.  (adults),  execute  to  the  Defts 
legal  pers.  represves  of  the  testator,  a  bond  or  deed  of 
indemnify  them  against  any  liability  arising  under  the 
any  of  them,  contained  in  the  leases,  or  any  of  them,  ud 
leasehold  properties  in  the  chief  clerk's  certificate  mentioi 
pursuant  to  the  said  certificate,  such  bond  or  deed  of  in 
settled  by  the  Judge  ;  And  on  the  execution  of  such  bo 
ind enmity,  to  be  certified  by  the  chief  clerk  &c." — Adulti 
paid  out. — Direction  to  invest  infants'  shares  to  their  sept 
— **  But  having  regard  to  the  indemnity  to  which  the  D 
entitled,  pursuant  to  the  chief  clerk's  said  certificate,"  i 
not  to  be  transferred  &c.,  without  noticQ  to  the  Defts  S.  &( 
ment  Schedule,  Form  No.  70,  with  separate  accoimt  as  to 
—See  3fe€k  v.  Saw,  V.-C.  S.,  9  March,  1858,  B.  660. 


10.  Inquiry  whether  proper  to  insure  Lives, 

An  inquiry  whether  it  will  be  proper  for  the  Deft  B 
renew  (and  keep  on  foot)  the  insurances  of  any  of  the  ] 
any  annuities  are  held  for  the  benefit  of  the  testator's  pe 
And  if  so,  then  Let  such  insurances  be  made  or  renewed 
foot)  accordingly,  with  the  approbation  of  the  Judge,  o 
tator's  personal  estate. 

For  decree  with  inquiries,  and  declarations  and  directions,  i 
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brs  and  renewal  of  leasehold,  as  against  separate  estate  of  deoeased 
or  life  and  her  husband,  and  represves  of  deoeased  trustees,  and  for 
)  adoions,  if  assets  not  admitted,  see  Shipton  v.  BawUns,  V.-O.  W., 
1848,  B.  1405 ;  and  Fur.  Order,  18  Dec.  1852,  B.  410. 


11.  InqtUry  as  to  Hekase  being  executed. 

qniry  whether  P.,  in  the  testator^s  will  named,  hath  eyer,  and 
zecated  any  and  what  release,  and  whether  a  sufficient  release 
^efts,  pursuant  to  the  directions  in  that  behalf  contained  in  the 
L— Star  tin  v.  Peckover,  V.-O.  W.,  16  June,  1857,  B.  1217. 


*<re^  in  Action  by  Residuary  Legatees  against  Specific  Legatee 
f  Bank  Shares^  and  her  Husband^  and  the  Trustees  of  her 
^lementy  to  indemnify  Plaintiffs  and  the  Testator^s  Executor 
gainst  Calls. 

ABB  that  the  Pits  {residuary  legatees)  are  entitled  to  haye  the 
£576,  paid  by  the  Pits  in  respect  of  the  call  in  the  pleadings 
led,  and  the  costs  of  the  action  of  the  0.  Bank  of  India  t;.  T., 
r  with  interest  on  the  said  sum  of  £576  from  the  time  the  same 
id  by,  or  on  behalf  of  the  Pits,  at  the  rate  of  £4  p.  c.  per  ann. 
md  paid  to  them  out  of  the  trust  funds  hereinafter  mentioned ; 
3clare  that  the  Pits  are  entitled  to  be  indemnified  against  the 
£180  in  the  pleadings  mentioned,  and  all  other  calls  hereafter 
lade  in  the  winding-up  of  the  said  oo.  in  respect  of  the  forty- 
ires  in  the  pleadings  mentioned  out  of  the  funds  now  subject  to 
sts  of  the  said  indenture  of  settlement  &c. ;  And  Let  the  Defts 
J.  (the  trustees)^  out  of  the  funds  subject  to  the  trusts  of  the 
denture  of  settlement,  raise  the  said  sum  of  £576  and  interest  as 
id,  and  the  sum  payable  in  respect  of  the  said  call  of  £180,  and 
the  amount  so  to  be  raised  pay  the  said  sum  of  £576  and  interest 
^QBaid  to  the  Pits  G.  and  H.,  and  thereout  pay  to  the  Deft  T. 
or)  what  he  shall  haye  paid  in  respect  of  the  said  call  of  £180. 
costs  of  Hte  and  of  Defts  T.  and  S.  and  J.,  those  of  S.  and  J.  as 
in  Bolr  and  cHent. — Pits  to  pay  T.'s  costs  and  add  them  to  their 
-Defts  S.  and  J.  to  pay  the  total  amount  and  raise  the  same  and 
)wn  costs  out  of  trust  funds. —  Grihhle  y.  Tucker,  V.-O.  M.,  16 
875,  A.  293. 


Vi% 


\ 
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NOTES. 

2  &  23  V.  c.  35,  s.  27,  an  ezor  or  admor  liable  as  such  under  any  lease 
Kfment  for  a  lease  granted  or  assigned  to  the  deceased,  after  providing 
7  *' future  claim  wat  may  be  made  in  respect  of  any  fixed  or  ascer- 
Bum  covenanted  or  agreed  by  the  lessee  to  be  laid  out  on  the  property," 
BBigning  the  lease  to  a  purchaser,  may  distribute  the  assets  without 
)nating  any  fund  for  liability  under  the  lease  or  agreement,  and  shall 
liable ;  bat  the  lessor's  right  to  follow  the  assets  is  not  to  be  affected, 
section  applies  to  exors  of  a  person  who  died  before  it  came  into 
iion  (Aug.  13,  1859),  assigning  a  lease  afterwards :  Be  Qrem^  2  D.  F.  ^ 
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J.  121 ;    Smith  t.  S.,  1  Br.  &  S.  384 ;    Dodson  v.  SammeU,  Ih  . 
887  ;  HeiVy  v.  i?.,  34  Beav.  406 ;  Bennett  v.  Lyiton,  2  J.  &  H.  li 

The  section  ouly  applies  to  adnion  out  of  Court,  for  exors 
under  a  judgment  or  order  for  admon  are  fullv  indemnified  "\ 
Smith  Y,  S.y  1  Dr.  &  S.  384,  386;  Dean  v.  Allin,  20  Beav.  1 
Barrett,  24  Beav.  413;  Williams  v.  Headland,  12  W.  E.  367,  e 
in/,  p.  1396. 

And  for  the  principles  on  whicli  the  Court  acts  as  to  giving 
against  covenants  in  leases,  or  debts  which  may  arise,  see  Wai 
24  Beav.  414,  416—420;  Dean  v.  Allen,  20  Beav.  1,  4. 

Though  an  exor  is  entitled  to  an  indemnity  as  to  liability 
leaseholds,  he  will,  when  his  misconduct  has  caused  delay  or  en 
only  be  allowed  such  costs  as  would  have  been  incurred  in 
judgment  on  an  admon  summons ;  Be  Boaworthy  Howard  v.  Eoi 
885. 

He  19  not  bound  to  accept  an  indemnity,  but  may  require  th< 
necessary  to  keep  the  property  from  risk  of  forfeiture,  to  be  c 
of  the  rents  and  profits,  and  on  his  application  the  Court  "si 
receiver :  Be  Fowler,  F,  v.  Odell,  16  Ch.  D.  723 ;  and  see  iic  Ca 
Courtier,  34  Ch.  Div.  136. 

An  exor  loses  the  protection  of  the  section  if  he  assigns  th< 
the  legatees,  or  to  trustees  for  them,  for  they  are  not  purchasers 
Dod4ion  V.  Sammell,  1  Dr.  &  S.  384,  575. 

Funds  set  apart  before  the  Act  to  meet  the  landlord's  claims 
leaseholds,  may  be  paid  out  without  notice  to  him :  Sowdon  ^ 
W.  E.  808 ;  Dodson  v.  Sammell,  1  Dr.  &  S.  575 ;  but  see  Buniii 
7  Jut.  N.S.  565  ;  and  a  claim  by  the  lessor  to  administer  the  ] 
and  to  impound  assets,  to  meet  future  possible  breaches,  w 
King  V.  Malcott,  9  Ha.  692. 

The  liabilities  of  leasehold  given  for  life  were  in  the  case 
corpus:  Allen  v.  Emhleton,  4  Drew.  226. 

A  purchaser  of   a  lease  without  a  legal  assignment  was 
lessor  s  suit  for  rents  and  breaches  of  covenant  during  his  po&s< 
Bishop,  3  Jur.  N.S.  499. 

For  cases  before  the  Act,  see  Fletcher  v.  Stevenson,  3  Ha.  36C 
Y.  Carpenter,  12  Beav.  370,  376;  Brewer  v.  Pocock,  23  Be^v.  31C 

An  exor  was  entitled  to  an  indemnity,  though  he  had  nevei 
session:  Cochrane  y,  Bohinson,  11  Sim.  378;  5  Jur.  4;  and  to 
out  of  the  general  estate  against  leaseholds  specifically  be(juea 
V.  Lancefield,  2  Jur.  N.S.  177;  secus,  where  he  has  unconditional 
the  bequest :  ShadMt  v.  Wood/all,  2  Col.  30 ;  and  no  indemnil 
sary  where  the  testator  was  only  assignee  and  the  lease  had  t 
Oarratt  v.  Lancefield,  sup. 

Sums  paid  to  a  landlord  for  dilapidations  to  a  leasehold  s; 
queathed,  and  for  rents  since  the  testator's  death,  are  not  debts  o 
Hawkins  v.//.,  13  Ch.  Div.  470. 

As  to  the  liability  of  a  shareholder's  estate  for  debts  cont 
company  after  his  decease,  v.  inf,  p.  1396,  and  Chap.  XLIX., 

SHIP." 

What  was  due  in  respect  of  shares  repudiated  by  the  legatee 
a  devisee,  fell  on  testator's  estate :  Moffttt  v.  Bate8,'S  Sm.  &0,4 
on  renewals  of  leases  which  the  testator  had  covenanted  to  pay 
of  the  general  estate :  Trail  v.  Jackson,  25  W.  E.  802 ;  and 
legatees  of  shares  or  land  being  liable  for  calls  or  rent,  or  entitle 
out  of  the  general  estate,  v,  inf,  p.  1368. 

Where,  in  an  admon  action,  proceedings  taken  with  the  leav( 
for  the  benefit  of  the  estate  are  unsuccessful,  and  the  persons  sc 
are  ordered  to  pay  the  Deft's  costs,  he  becomes  entitled  to  the  b 
right  of  indemnity,  and,  as  between  them  and  him,  his  right  is  t 
that  if  the  estate  is  insufficient  his  costs  will  be  paid  first ;  Be  Blun 
44  Ch.  Div.  1. 

RIGHT  TO  EELEA8E. 

A  trustee,  on  settling  accounts  and  handing  over  the  property, 
an  acknowledgment  iiom.  his  c.  q,  tr,,  though  not  to  a  release 


\erofhk  own  Debt  by  Executor. 
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I  Col.  137 ;  he  may  be  entitled  to  a  release  under  seal, 
ted  by  deed:  Re  Wright,  3  K.  &  J.  419;  or  where  there 
kte  them,  or  the  amount  of  the  fund,  or  if  he  is  asked  to 
trusts :  King  v.  Midlins,  1  Drew.  308. 
a  fund  from  other  trustees  need  only  give  a  receipt  : 


Betainer  of  his  own  Debt  by  Executor. 

Executor  to  retmn  his  men  Debt, 

hall  appear  that  there  is  any  debt  due  from  the 
A.,  Let  him  be  at  liberty  to  retain  the  same  out  of 
)f  the  testator,  in  priority  to  any  other  debt  of  the 
il  degree. — Moreton  y.  Woody  ear  ^  M.  B.,  17  Aug. 

NOTES. 
EIGHT  OF  BETAINEB. 

has  a  legal  right  to  retain  his  own  debts  out  of  the 
in  priority  to  all  other  creditors  of  equal  degree :  Wms. 
.  1043  et  seq, ;  9th  ed.  884  et  seq, ;  lie  Jones,  Calver  v. 
0 ;  Wihon  v.  CoanveU,  23  Ch.  D.  764 ;  and  before  the 
icluding  Pit :  Chieeum  v.  Dewes,  5  Buss.  29 ;  Richmond 
361 ;  although  a  mortgagee :  Tipping  v.  Power,  1  Ha. 
n  V.  Oibson,  14  Eq.  379 ;  and,  according  to  Loomes  v. 
458,  retainer  will  onl^  have  priority  oyer  such  costs  as 
le  exor  has  given  notice  that  his  right  of  retainer  will 
i  retainer  is  of  course  subject  to  specific  charges :  Tip* 
405. 

itainer  for  a  simple  contract  debt  will  not  be  enlarged 
ice  of  admon,  specialty  creditors  have  been  paid  in  the 
roceeds  of  real  estate :  Walters  v.  W„  18  Ch.  D.  182. 
T  exists  only  in  the  case  of  legal  assets :  Wms.  Exors. 
1045 ;  Bain  v.  Sadler,  12  E<^.  570  (explaining  Hall  v. 
) ;  and  therefore  not  as  agamst  real  estate,  which  by 
made  assets  only  in  equity:  Walters  v.  W.,  18  Ch.  D. 
erable  only  in  equity  could  be  retained :  Re  Morris,  M, 

of  equity  was  against  retainer,  it  followed  the  law  as 
it  it  seems  that  there  was  no  "  conflict  or  variance" 
»mmon  law  and  equity  (see  Jud.  Act,  1873,  s.  25  (U)) 
hat  consequently  the  aistinction  between  legal  and 
s  respect  will  still  prevail. 

quitable  assets,  v.  sup,  p.  1203;  and  as  to  retainer  by 
.  Exors.,  9th  ed.  200. 


H 


l! 


EFFECT  OF  JUDGMENT  OR  ORDER. 

.  is  not  affected  by  the  judgment  or  order  for  admon : 
&  S.  588 ;  Re  BarreU,  WhiUaker  v.  B.,  43  Ch.  D.  70; 
tisDwell,  50  L.  T.  N.S.  51 ;  nor  a  balance  order  obtained 
ayment  of  a  call  out  of  the  assets  in  a  due  course  of 
Int,  Mar.  Hydropathic  Co,  y.  Hawes,  29  Ch.  Div.  934 ; 
CJom't ;  Langton  v.  Higgs,  5  Sim.  228 ;  Tipping  v.  Fower^ 
V,  Dewes,  5  Buss.  29 ;  though  under  an  order  made  in 
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his  prosence  in  Chambers,  and  not  expressed  to  be  without 
ri^ht  of  retainer  :  Richmond  v.  White,  12  Ch.  Div.  361  ;  nor  b 
lt)e<'n  exercised  apainst  the  first  available  assets  received :  1 
2  Eq.  2o6 ;  nor  by  the  fact  that  he  is  himself  the  Pit  in  a  c 
and  has  submitted  to  account  in  the  ordinary  form :  Exp,  Ca 
16  Ch.  D.  198  ;  and,  sembh^  may  be  asserted  at  any  time  befc 
tribution :  Stahhchmidt  v.  Lett'  1  Sm.  &  G.  415;  and  an  e 
ordered  to  pay  in  money  which  he  is  entitled  to  retain  for  a  * 
V.  J'oole,  2  Col.  246. 

And  after  an  order  in  an  admon  action,  under  O.  xv.  1 
account,  and  reserving  further  consideration,  an  executrix  wl 
trustee  of  a  settlement,  and  so  became  entitled  to  a  debt  due  frt 
estate,  could  apply  the  balance  of  the  testator*8  estate  in  pai 
the  debt :  lie  Barrett,  Whittuker  v.  B„  43  Ch.  D.  70. 

But  after  the  appointment  of  a  receiver  an  exor  cannot  8 
retainer  as  a«::ain9t  any  assets  got  in  by  the  receiver:  Be 
Liuton,  31  Ch.  D.  440;  Richmond  v.  WhiU,  12  Ch.  Div.  361 ; 
D.  604 ;  but  an  existing  ri^ht  of  retainer  is  not  lost  by  the  € 
assets  to  the  receiver ;  secus,  as  to  a  debt  which  arises  aftei 
f..7.,  when  payment  is  made  bv  the  exor  as  a  surety  for  1 
liarrison,  Latimer  v.  //.,  32  Ch/D.  395. 

The  Court  will  not  interfere  with  an  exor*s  right  of  retain< 
a  receiver,  at  the  instance  of  the  Pit,  in  a  creditor's  action  fc 
because  the  exor  will  probably  exercise  his  right  to  the  ] 
general  body  of  creditors,  nor  unless  it  is  shown  that  the 
wasted :  Re  Welh,  Molony  v.  Bro^jke,  45  Ch.  D.  669. 

WIIAT  DEBTS  MAY  BB  RETAINED. 

One  of  several  exors  or  admors  may  retain  his  own  debt,  a 
out  of  a  debt  due  to  the  estate  from  himself  and  his  w 
Pickering^  2  Keen,  1 ;  but  the  right  would  be  lost  by  his  < 
co-exor :  Ifopton  v.  Dryden,  Pi-ec.  Ch.  179 ;  except  as  to  so  mi 
as  came  into  his  possession  or  control,  or  was  paid  into  Courl 
time  :  Re  ComptoUf  Norton  v.  C,  30  Ch.  Div.  15  (ovemilini 
Wilson  V.  CoxwelU  23  Ch.  D.  764) ;  Richmond  v.  White,  15 
and  he  may  retain  a  mortgage  debt  due  from  the  testate 
trustees  of  whom  the  exor  is  one  :  Re  Huhhack^  Int.  Mar.  Hi 
HaiveSy  29  Ch.  Div.  934.  If  shares  in  a  limited  co.  are  put 
exors  individually,  although  they  have  a  right  of  indemnity  af 
they  are  liable  personally,  and  not  merely  to  the  extent  o 
Cheshire  Banking  Co.,  Duff's  Exora'  Case,  32  Ch.  Div.  301. 

The  exor  of  a  surviving  exor  may  retain  a  debt  due  to  his  te 
Y.  Grant,  1  Russ.  640,  n. 

As  between  the  exors  or  admors,  they  must  retain  their 
Chapman  v.  Turner,  11  Vin.  Ab.  72;  9  Mod.  268;  2  Keen,  i 
An  exor  or  admor  may  retain  a  sum  due  to  him  as  rep] 
estate :  Thompson  v.  Cooper,  1  Coll.  85 ;  or  as  trustee  i 
character  of  represve,  e.g.,  where  the  testator  or  intestat 
to  an  estate  of  which  he  was  solo  ti-ustee :  Sander  v.  He 
21 ;  Croiuder  v.  Stewart,  16  Ch.  D.  368 ;  Re  FaithfaU,  Re  t 
V.  S.,  67  L.  T.  N.S.  14;  Re  Dunning,  Hatherley  y.  D.,  64 
33  W.  R.  760;  or  as  assignee  of  a  debt  before  judgmen 
Ileslop,  6  Ila.  561 ;  or  as  one  of  several  trustees  :  Plumer 
Burr.  1380;  Re  Huhhack,  sup.;  or  a  sum  due  to  a  firm  o; 
member:  Barge  v.  Brutton,  2  Ha.  376;  Re  Morris,  M,  v. 
or  due  to  a  person  who  is  trustee  for  him :  Loomes  v.  Sti 
461 ;  Cockroft  v.  Black,  2  P.  Wms.  298 ;  Loane  v.  Casey,  2  T 
debt  due  from  him  as  surety,  notwithstanding  that  he  hai 
after  judgment:  Re  Orme,  Evans  v.  Maxivtll,  50  L.  T. 
a  trustee  or  admor  is  bound  to  exercise  any  right  of  retainer 
represve  of  another  estate  :  Fox  v.  Garrett  (No.  1),  28  Beav. 
208;  Sander  v.  Heathfield,  sup.;  Re  Owen,  Foe  v.  Sho7'tt,  2t 
and  see  Ingle  v.  Richards,  lb.  1178 ;  28  Beav.  366. 
But  an  exor  cannot  retain  for  a  debt  bequeathed  to  him  b] 
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ring  against  the  estate :  Jcmu  y.  EvanSy  2  Ch.  D.  420 ;  or  a 
denied  due  to  him  after  he  has  paid  oyer  the  assets  to  a 
riaon^  Latimer  y.  ^.,  32  Ch.  D.  395 ;  and  where  A.,  the 
3.  hais  died,  his  represves  cannot  haye  a  right  of  retainer  as 
itors,  unless  they  either  represent  B.'s  estate  {Hopton  y. 
179),  or  show  mat  such  a  right  actually  attached  to  assets 
le  lifetime  of  A. :  ^  Compton,  Norton  y.  (7.,  30  Ch.  Diy.  15 ; 
2  Ha.  373.  Nor  has  a  member  of  a  firm  of  solrs  concerned 
sreditor's  action  for  admon,  though  himself  the  admor,  a 
s  own  debt  out  of  money  paid  to  nis  firm :  Re  Birt,  B.  y. 
604;    and  see  Batten  y.  nartmouth  Harbour  Commrs,,  38 

an  adyancing  money  to  her  husband  for  the  purposes  of  his 
coming  his  admix,  entitled  to  retain  her  debt  out  of  his 
le  May,  Crawford  y.  Jlf.,  45  Ch.  D.  499. 
1  debt  may  be  retained :  Stahlachmidt  y.  Lett,  1  Sm.  &  Qt. 
er,  4  K.  &  J.  166 ;  Lowie  y.  Rumney,  4  Ea.  451 ;  and  letters 
granted  to  a  creditor  whose  debt  is  barred,  but  in  that  case 
;:iye  a  bond  to  distribute  the  assets  rateably  and  without 
his  own  debt :  Re  Coombs,  L.  B.  1  P.  &  M.  193,  288 ;  as  to 
»  case  of  an  ordinary  creditor  being  appointed  admor,  see 
S ;  8th  ed.  1050. 

e  no  retainer  of  a  debt  which  is  not  enforceable  by  reason 
)  with  the  Statute  of  Frauds,  as  to  pay  such  a  debt  would 
le  Roumsony  Field  y.  White,  29  Ch.  Diy.  358. 
Fud.  Act,  1875  (as  to  which  v.  »up.  p.  1233),  does  not  affect 
>{  retainer,  which  does  not  make  him  a  secured  creditor 
:  Lee  y.  Nuttall,  12  Ch.  Diy.  61. 

i,  46,  in  the  admon  of  estates  of  persons  dying  on  or  after 
dalty  and  simple  contract  debts  are  to  be  treated  as  standing 
It  lias  been  held  that  this  Act  does  not  operate  to  preyent 
er :  Hanley  y.  M\DermcU,  Ir.  R.  9  Eq.  35. 
6  not  interfere  with  or  enlar^  the  exor's  ri^ht  of  retainer 
»r8  in  equal  degree  with  himself,  except  in  so  far  as  it 
i  ayailaole  for  payment  of  simple  contract  creditors:  Re 
uxton,  31  Ch.  D.  440;  WiUon  y.  Coxwell,  23  Ch.  D.  764; 
t,  16  Ch.  D.  368 ;  Re  Williama*  EgtaU,  15  Eq.  270;  Hanley 
B.  9  Eq.  35. 

held  an  unregistered  judgment  of  his  own  against  the 
I  to  be  a  judgment  creditor  for  the  purpose  of  retfiiner : 
,  3  Jut.  N.S.  806 ;  26  L.  J.  Ch.  817,  et  v.  sup,  p.  1202. 
oascertained  amount  may  be  retained  for:  Morris  y.  M., 
r.  Casey,  2  W.  Bl.  965 ;  e,  g.,  a  claim  for  damages  for  breach 
ntract,  for  which  there  is  a  certain  standard  or  measure : 
V.  Bl.  965 ;  Re  Morris,  M.  y*  M.,  10  Ch.  68 ;  or  for  breach  of 
L  a  policy  and  replace  furniture,  if  sold,  by  other  furniture : 
n  y.  C,  30  Ch.  Diy.  15 ;  or  a  debt  for  which  the  exor  was  his 
I  he  has  paid  it:  Boyd  y.  Brooks,  34  Beay.  7 ;  Wildes  y.  Dudhw, 
surety's  right  to  indemnity,  the  debt  not  haying  been  paid, 
could  only  be  treated  as  a  simple  contract  creditor,  gave 
ler  as  against  specialty  creditors :  Ferguson  y.  Gibson,  14 
]e,  Davidson  y.  /.,  27  Ch.  Diy.  478. 

£or  might  haye  sued  on  the  one  hand  and  haye  been  sued 
B  had  not  been  exor,  he  may  retain  {Plumer  y.  Mar  chant,  3 
s  entitled  to  retain  in  full  all  money  he  advanced  for  the 
7.  HMrocik,  2  Giff.  198,  200;  Hepworthy.  Heslop,  6  Ha. 
k :  Small  y.  Wing,  5  Bro.  P.  C.  72 ;  but  see  Lewis  v.  Z.,  13 

right  of  retainer  by  form  of  pleading,  see  Player  v.  Fox^ 
;  Ferguson  v.  Gibson,  14  Eq.  379,  384.  The  (question  of 
eone  into  in  Chambers  under  the  ordinary  judgment : 
My.  &  K.  387 ;  and  see  Thompson  v.  Cooper,  1  Coll.  85. 
right  to  retain  his  legacy  in  preference  to  other  legatees : 
) ;  8th  ed.  1365 ;  though  given  for  his  trouble :  Duncan  y. 
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TRANSFER  OF  ADMIMSTRATION  TO  BANKRUF 

The  existonce  of  the  rif?ht  of  retainer  is  not  a  groiii 
transfer  of  proceedings  for  adraon  of  an  insolvent  esi 
in  bankrupts V,  under  the  Bankruptcy  Acts,  1883,  s. 
8.  21  :  Re  liaktr,  Nichols  v.  /i.,  44  Ch.  l>iv.  262  ;  but  has  not 
stand  in  the  way  of  such  a  transfer  :  Be  York,  A  tkiiuon  v, 
233 ;  but  as  to  this  case,  and  whether  the  right  of  retaine 
by  the  transfer,  see  Re  Baker ^  sup.  at  p.  1236. 


RETADTER  BY  HEIR  OR  DEVISEE. 

The  heir  or  devisee  of  real  estate  which  is  not  made  equi' 
testator,  being  a  creditor  by  specialty  in  which  the  heirs  are 
to  be  sued  at  law  by  other  creditors  in  like  degree,  has  a 
out  of  the  proceeds  of  such  real  estate :  Re  lUidije,  Davidson 
478  ;  and  this  right,  it  seems,  is  not  affected  by  32  &  33  ^ 
extends  to  the  debt  of  a  trustee  for  the  heir  or  devisee,  or  the 
creditor  whose  exor  he  is :  Loomes  v.  Stotherd,  1  S.  &  S.  4o 
T.  Foxhall,  1  Russ.  538 ;  Solley  v.  Goiver,  2  Vem.  61  ;  but 
tract  debts ;  Re  Illidge,  sup.  ;  and  the  devisee  of  land  charg 
to  him  for  payment  of  debts  has  no  right  of  retainer:  j 
Eq.  570.  Hall  v.  Macdonald,  14  Sim.  1,  is  useless  as  i 
Lindley,  Jj.  J,,  Re  Illidge,  sup. 


Section  XI. — Personal  Estate  exoneb 

1.  Judgment  to  execute  Tnists  of  Will  exonerating 

Testator  devised  his  estates  to  Pit  D.,  wife  of  Pit  L.,  for  li 
to  the  infant  Deft  in  tail,  subject  to  a  teiin  of  500  years, 
with  debts  and  legacies,  in  exoneration  of  his  personalty. 

(Direction  to  establish  will,  heir  admitting  it) — Ace 

debts,  funeral  expenses,  and  legacies. — **  And  Let  the 

given  by  the  testator's  will  be  delivered  by  the  Deft  "h 

according  to  the  will ;  And  the  said  Deft  admitting  € 

sonal  estate  to  be  sufficient  to  answer  the  further  purj 

viz.,  to  pay  the  funeral  expenses  and  the  charges  of  tl 

will,  Declare,  that  the  residue  of  the  testator's  person 

to  the  said  Deft,  freed  from  the  payment  of  the  test 

legacies ;  And  Let  the  following  &c. ;  An  account  o 

profits  of  the  testator's  real  estates,  de\ased  by  his  wil 

in  the  term  of  500  years  accrued  since  the  testator's  dt 

the  Pit,  or  by  any  other  &c.,  and  thereout  the  Pit  is  t 

interest  of  the  testator's  debts  and  legacies."— Directic 

cipal  of  debts  and  legacies  and  costs  of  suit  by  mortg 

real  estate,   or   a   sufficient  part   thereof — Pit,    dev; 

keep  down  the  interest  during  her  life ;  and  in  case 

the  infant  tenant  in  tail  to  be  at  liberty  to  applj.- 

p.  1230.]— ZorJ  V.  Gallon,  L.  C,  10  Nov.  1747,  B.  10' 

For  decree  declaring  widow  entitled  to  the  personalty,  as 
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om  payment  of  debts  and  funeral  expenses,  and  real  estate  or  a 
part,  to  be  sold,  see  O'lkmnell  v.  Crop.M.,  E.,  3  Mar.  1759,  B.  438. 
leer  v.  Loveridge,  V.-C.  8.,  8  Feb.  1858,  B.  460,  the  question  of 
>n  was  reserved,  though  not  expressly,  until  further  consideration, 
Lccounts  of  the  personalty  and  inquiries  as  to  realty  wei'e  in  the 
m,  with  an  inquiry  as  to  timber  cut;  but  tlie  directions  for  the 
n  of  the  personalty  and  for  sale  of  the  realty  were  omitted. 

tion  to  distinguish  Specific  Effects  first  liable  under  the  Willy 
and  for  Sale  by  the  Executoi^s. 

dng  which  account,  Let  such  parts  of  the  testator's  personal 
consisted  of  &c.,  at  the  time  of  his  death,  be  distinguished 
other  personal  estate  ;  And  Let  an  inquiry  be  made  what  are 
culars  and  value  of  the  said  &c.,  and  whether  the  same,  or 
thereof,  have  or  hath  been  sold  and  disposed  of,  and  by 
nd  whether  the  same,  or  any  and  what  part  thereof,  now 
r  remains  undisposed  of ;  And  Let  such  parts  thereof  as  are 
e  sold  by  the  Defts,  the  exors  of  the  testator ;  And  Let  the 
ks  account  for  the  money  already  arisen  and  which  shall  arise 
>m  the  said  specific  effects ;  And  Let  the  money  to  arise  by 
le  said  specific  effects  be  applied  in  the  first  place  in  payment 
itator's  debts  and  fimeral  expenses  in  a  due  course  of  admon ; 
the  testator's  personal  estate,  exclusive  of  the  money  arisen 
e  by  such  sale,  be  applied  in  payment  of  his  debts  remaining 
ase  the  money  arisen  or  to  arise  by  such  sale  shall  not  be 
to  pay  the  whole,  and  in  payment  of  his  legacies  in  a  course 

L 

bes  as  to  what  is  required  to  exonerate  the  personal  estate  from  its 
lability  to  discharge  all  the  testator's  debts,  see  notes  to  Sect.  XII. 
H. 

t  declared  payable  out  of  Residue  in  exoneration  of  Property 
specifically  given. 

ppHcation  by  originating  summons  of  A.  B.,  adjourned  &c. — 
that  the  debt  due  by  the  testator  at  his  death  to  his  bankers, 
Lon  and  South  Western  Bank,  Limited,  and  secured  by  three 
3s,  dated  respectively  &c.,  and  by  the  deposit  of  deeds  and 
ts  therein  referred  to,  and  the  interest  thereon,  is,  as  between 
>us  parties  beneficially  interested  imder  the  testator's  will, 
r  payable  out  of  the  residuary  real  and  personal  estate,  in 
ion  of  the  property  specifically  devised  and  bequeathed  to 
leNeviU,  Rohimon  y.  N,,  Kay,  J.,  3  June,  1890,  B.  762  ;  S.  C, 
Ch.  511. 


hi.      IB 


.!.:r;V''(,t 


%bts  and  Legacies  appoi'tioned  between  Pure  and  Impure 
Personalty. 

motion  by  way  of  appeal  &c. — Declare  that  the  debts  and 
ind  testamentary  expenses  of  the  testatrix  X.,  and  the  legacies 
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bequeathed  by  her  will  and  the  duties  thereon,  and  1 
after  directed  to  be  taxed  and  paid,  ought  to  be  appo 
the  pure  and  impure  personalty  of  the  said  testatrix; 
purpose  of  such  apportionment  the  proceeds  of  sale 
leasehold  property,  in  the  will  called  ground  rents,  ou 
as  impure  personalty,  and  that,  first,  the  proceeds 
testatrix's  dwelling-house  in  Chertsey,  and,  secondly 
sale  of  the  testatrix's  said  leasehold  property,  ought 
far  as  the  same  will  extend,  in  payment  of  the  amc 
debts,  expenses,  duties,  and  costs  which  shall  be  appoi 
of  the  testatrix's  pure  personalty,  and  that  the  residi 
so  apportioned  in  respect  of  the  pure  personalty,  and 
duty  payable  in  respect  of  the  residue  of  the  pure  pers 
be  borne  by  such  pure  personalty,  and  that  the  amoui 
respect  of  the  testatrix's  impure  personalty  ought  to  1 
impure  personalty. — Kilford  v.  Blayney^  0.  A.,  23  Noi 
S,  C,  31  Ch.  Div.  56,  inf.  p.  1294. 


^  i 


I    ! 


Section  XII. — Mortgages  and  Char( 

1.  Inquiry  as  to  Ifwufnbrances,  and  if  pan 

An  inquiry  what  incumbrances,  if  any,   affect  th( 
estate ;  and  whether  the  testator's  real  estate  was  at  1 
to  any  and  what  incumbrances,  which  have  since  been 
and  if  so,  when,  and  by  whom,  and  imder  what  cm 
Bayne,  ParneilT.  P.,  V.-C.  H.,  17  March,  1877,  A.  52 

And  for  special  inquiry  as  to  incimibrances,  see  Langton 
G.  34. 

2.  Inquiry  as  to  Cliarges  subsisting  at  and  created  s\ 

Death, 

An  inquiry  what  incumbrances  there  were,  if  an 
testator's  real  estate,  or  any  and  what  parts  thereof,  al 
death,  and  whether  any  and  what  incumbrances  have  si: 
thereon;  and  whether  any  and  which  of  the  incuml 
affecting  the  said  estates  at  the  death  of  the  testator  < 
are  now  subsisting.— ^ar/e  y.  Wells^  V.-C.  W.,  24  Man 


3.  Inquiry  as  to  Charges^  and  by  w/iom,  and  if  pa 

An  inquiry  what  mortgages  &c.  (incumbrances)  cri 
part  of  the  testator's  real  estate  in  his  lifetime  were  si 
time  of  his  death,  and  what,  if  any,  mortgages  &c.  h 
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Defts  {JtruiUt£)  in  puTBuance  of  or  by  Tirtue  of  his  will,  and 
r  the  same  have  been  properly  made,  and  whether  any  and 
ms  are  now  due  and  owing  in  respect  of  any  such  mortgagee 
lectiTely,  and  in  whom  the  same  are  now  vested  respectively, 
ftt  mortgages  &c.  on  the  testator's  real  estate  have  been  wholly 
rt  paid  off  by  the  said  Defts,  out  of  the  rents  and  profits  of  the 
atas,  or  out  of  any  and  what  other  fund. — See  Jenkinson  v. 
T.-O.  8.,  15  March,  1856,  A.  821. 

iquiry  what  incumbrances  were  subsisting  at  the  testator's  death, 
iny  had  been  created  since,  and  whether  the  trustees  joined  in 
them,  see  Stronge  v.  Hawkes;  8.  C,  sup.  p.  1210. 


4.  Inqviry  as  to  Agreement  for  Mortgage. 

r  inquiiy  when,  and  for  what  purposes,  and  imder  what  drcum- 
the  deposit  of  the  deeds  and  documents  of  title  in  the  pleadings 
Led  was  made,  and  with  whom,  and  by  whom,  and  if  the  same 
de  under  any  and  what  agreement  or  agreements,  whether  any 
^reement  or  agreements  was  or  were  fulfilled ;  and  if  not,  in 
6pect^  and  under  what  circumstances,  such  agreement  or  agree- 
ras  or  were  not  fulfilled ;  2.  An  inquiry  whether  any  and  which 
terms  of  such  agreement  or  agreements,  and  the  breach  or 
s  of  such  agreement  or  agreements,  if  any,  was  or  were  ever, 
ever  when,  waived,  and  by  whom;  3.  An  inquiry  who  now 
or  claim  under  and  by  virtue  of  such  deposit,  and  by  what 
-See  Douglas  v.  D.,  V.-O.  K.  B.,  11  Dec.  1844,  A.  953,  et  inf. 


H 
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')irectiom  to  apportion  Purchase'tnoney — PaH  of  the  Estates 
being  subject  to  distinct  Mortgages. 

in  case  the  estates  comprised  in  different  mortgages,  the  mort- 
having  consented  to  the  sale,  shall  be  sold  in  one  lot.  Let  the 
se-money  be  apportioned  between  the  several  estates  according 
p  respective  values. — Gibson  v.  Styles^  L.  C,  18  July,  1741, 
;  and  see  Birkhead  v.  Manatoriy  L.  C,  25  Jan.  1748,  A.  308 ; 
571 ;  Lodge  v.  Pritchard,  L.J  J.,  20  March,  1860,  B.  964. 


iquiry  as  to  Mortgages  subject  to  Agreement  not  to  be  paid  off. 

r  inquiry  what  mortgages  and  incumbrances  affect  the  testator's 
tate,  or  any  and  what  parts  thereof,  and  whether  any  and  which 
L  mortgages  and  incumbrances  are  subject  to  any  and  what  agree- 
or  conditions  which  prevent  the  mortgaged  estates,  or  any  and 
of  them,  from  being  redeemed  before  l^e  expiration  of  any  and 
period  without  the  consent  of  the  mortgagees  or  incumbrancers 
lively,  and  if  so,  whether  such  mortgagees  or  incumbrancers  are 
I  to  concur  in  the  sale  of  the  said  estates,  or  any  and  which  of 
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them,  and  upon  any  and  what  terms,  and  if  not,  whc 
expedient  that  the  equity  of  redemption  of  the  testat< 
gaged  hereditaments,  or  any  of  them,  or  any  other  mortj 
ments  of  the  testator,  should  be  sold." — Frinneby  y.  Lc 
8  May,  1875,  A.  808. 

7.  Inquiry  trhcther  Intestate^s  Esiaie  liable  for  Stipen 
man,  and  what  Prorision  should  be  nuide 

An  inquiry  whether  the  estate  of  the  intestate  is  lii 
and  what  stipend,  or  other  pa3rment,  to  the  clergyman  ( 
at  G  — ;  or  whether  it  is  fit  and  proper  that  any  and 
or  other  payment,  should  be  made  to  C.  in  respect 
rendered  by  him  in  performing  the  ministerial  duties  ( 
since  he  was  appoint^^d  thereto,  and  whether  any  and 
ment  ought  to  be  made  with  C,  or  with  any  other  pen 
to  perform  the  ministerial  duties  of  the  said  chapelry, 
and  out  of  what  fund,  any  stipend  or  other  payment  in 
ought  to  be  borne  and  paid. — Langton  v.  Burton,  V.-C. 
1851,  B.  482. 


J  i 


8.  Declaration  that  Realty  only  in  liable. 

And  it  appearing  by  the  wUl  of  the  testator  that  th 
was  not  the  proper  debt  of  the  testator,  Declare  that  tl 
interest  due  thereon  were  exclusively  payable  out  of 
freehold  estate,  and  have  been  properly  paid  thereoul 
Kershaw,  1  Ke.  274,  n.,  et  inf  p.  1304. 

For  inquiry  if  annuities  given  by  the  will  of  testator's  i 
brother,  subsisting,  and  if  so,  to  be  paid,  see  Gibson  v.  i/.  ^ 
2d  June,  1750,  A.  583;  1  Vez.  485 ;  Ambl.  93. 

NOTES. 

INCUMBRANCES  CREATED  BEFORE  THE  TESTATOR's  D 

The  personal  estate  being  the  primary  fund  for  payment  o; 
or  devisee  of  a  deceased  mortgagor  was  formerly  entitled  to 
gage  debt  (unless  it  was  one  not  created,  nor  subsequently 
ancestor  or  testator  as  his  own  proper  debt :  see  Wms.  Exora 
out  of  the  personalty,  unless  it  was  exonerated  by  expr€ 
Morrow  v.  Biish,  1  Cox,  185),  or  by  implication  {Webb  v.  Jot 
60;  1  Cox,  245  ;  Bateman  v.  Earl  "Boden,  1  J.  &  Lat.  356),  i 
intention  to  exonerate  it  {Duke  of  Anaister  v.  Mayer y  1  Bro. 
463 ;  1  L.  Ca.  Eq.  630,  640) ;  and  the  intention  cannot  be  ] 
evidence  :  Stephenson  v.  Heathcote,  1  Ed.  38. 

But  in  order  to  discharge  the  personal  estate  from  this  p 
a  mere  charge  or  tioist,  **  however  anxious  *'  for  payment  of  t] 
out  of  the  realty,  has  been  held  not  to  be  sufficient :  2ait  v.  j 
4  Ves.  816 ;  Stephenson  v.  Ileathcote,  sup,;  though  [semble)  coni 
anterior  to  the  will,  and  referred  to  in  the  will :  Troit  v.  Bu 
D.  446 ;  an  intention  to  discharge  the  personalty,  as  well  a 
realty  being  required  :  Booth  v.  Blundell,  1  Mer.  193,  220 ;  K\ 
31  Ch.  Div.  61    («ectw,  where  particular  debts  were  charg 
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9,  184  ;  Bateman  v.  Earl  Eoden,  9up,) ;  nor  a  charge  on  the 
ain  specified  debts :  WaUon  v.  Brickivood,  9  Ves.  447 ;  but 
;  or  some  of  the  legacies :  Brydgea  v.  Phillips,  6  Ves.  567  ; 
f  a  term  of  years  for  raising  them  out  of  the  realty :  Tower 
\  Ves.  132;  nor  the  devise  of  the  mortgaged  property, 
mortgage:  Johnson y.  Child,  4  Ha.  94;  Wythe y.'Henniker, 
>44  ;  nor  a  direction  that  the  mortgage  on  one  house  out  of 
I  houses  should  be  paid  off :  Be  Bull,  Catty  y.  B.,  49  L.  T. 

to  what  exonerates  the  personalty,  see  2  Jarm.  W.  652  ei 
rescoU,  10  Eq.  545 ;  Powell  v.  Biley,  12  Eq.  175 ;  Allan  v. 
md  as  to  what  constitutes  a  charge  on  corpus,  see  Be  Qreen^ 
Ch.  D.  610,  adopting  Tewart  v.  Lawson,  18  Eq.  490. 
anner,  the  personalty  was  the  first  fund  for  paying  off  a 
mpaid  purchase-money :  Emuss  v.  Smith,  2  D.  &  S.  722 ;  or 
id  on  tne  land  purchased,  with  a  covenant  for  payment : 
0  Beav.  380. 

ibility  of  the  personalty  to  pay  mortgages  was  subject  to 
lersonalty  was  insufficient  to  pay  the  specific  or  pecuniary 
uld  go  against  the  mortgaged  estate,  whether  devised  or 
extent  to  which  the  mortgage  had  been  paid  out  of  the  per- 
the  V.  Henniker,  2  My.  &  K.  635,  644 ;  Johnson  v.  Child,  4 
•  V.  Lord  Leigh,  Amb.  171 ;  and  see  O'Neal  y.  Mead,  Tipping 

693,  729;  Davis  v.  Gardiner,  Bider  v.  Wager,  2  P.  Wms. 

DaviesY.  Bush,  4  Bli.  N.S.  305. 

he  legatees  applied  to  Hen  for  unpaid  purchase-money  of 
Trimmer  v.  Bayne,  9  Ves.  209 ;  4  Euss.  339,  n. ;  Sproule  v. 
;  but  not  where  it  was  devised :  Wythe  v.  Henniker,  2  My. 
6;  Wms.  Exors.  1718;  8th  ed.  1725;  but  see  contra,  Lord 
Keck,  1  Eq.  347. 
bo  lien  on  land  for  trust  money  misapplied  :  Birds  v.  Askey, 

[  and  mortgaged  estates  were  charged  with  the  payment  of 

0  contribute  to  the  mortgage :  Carter  v.  Bamaaiston,  1  P. 
V.  Ironmonger,  and  cases  infra, 

^  were  not  to  be  paid  out  of  the  personalty,  but  to  remain 
tates  till  discharged  by  the  devisees  for  life,  the  rents  and 
ed  to  pay  capital  and  interest,  in  exoneration  of  descended 
rsonalty,  even  in  favour  of  next  of  kin  :  Milnes  v.  Slater,  8 
lee  Smith  v.  Moreton,  37  L.  J.  Ch.  6,  that,  independently  of 
irsonal  estete  may  be  exonerated  by  an  antecedent  grant  of  an 
L  te  the  devisee  burdened  with  payment  of  a  mortgage  debt 
operty  (in  tlngland). 

idmon  suit,  a  mortgage  for  years,  of  which  the  equity  of 
kute-barred,  is  deemed  leasehold  of  the  mortgagee :  Ream 
23 ;  and  so  a  building  lease  bought  up  by  the  owner  of  the 
te  a  trustee  for  him  and  his  exors :  Ounter  v.  G.,  23  Beav. 

ng  proved  his  debt,  and  having  leave  te  amend  te  show  an 
ad  not  having  done  so,  his  exor  could  not  set  up  a  claim  to 
ears  afterwards :  Cattell  v.  Simons,  8  Beav.  243. 
arge  by  covenant,  it  must  refer  to  particular  property,  or 
e  acquired  with  the  intent  to  perform  the  covenant :  Cs, 
mne,  2  D.  &  J.  292,  318;  but  in  Montagu  y.  Sandwich,  32 
covenant  specially  framed  was  held  to  constitute  a  charge 

1  •  estate  of  which  the  covenantor  died  seised ;  and  as  to  a 
chase  land,  see  Barham  v.  E.  Clarendon,  1  Y.  &  0.  C.  688 ; 

tment  in  the  purchase  of  an  estete,  without  more,  makes  a 
igden  v.  Vallier,  3  Atk.  731,  735  ;  secus,  as  to  a  mortgage: 
cm,  4  K.  &  J.  505,  510,  515 ;  although  the  deed  conteins  a 
luse:  Be  Jackson,  Smith  v.  Sibthorpe,  34  Ch.  D.  732;  or 
jutions  are  unequal:  LakeY,  Gibson,  1  Eq.  Ca.  Ab.  290, 291; 
,  sup. 

bled,  subject  to  a  mortgage  by  the  settlor,  was  held  the 
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toritiiAry  fond  to  |my  it ;  L^*  Lanffdait  v,  Brigg^  S  D.  IC 
K.S.  9H2 ;  :i  Sm.  ft  Q.  255. 

Whorv^  Imuholds  and  leoeeHoldA  are  Bepamtelr  mortffi 
iuno  dobi,  the  morlgag^e  of  the  leaseholds  U     _  ^>^>u 

iaoi  tecoudary)  to  the  other,  the  debt  must  '  >t-  il 

ftw  and  next  of  kin  of  themtodtuto  mort|ru-<>i  nr  AUn^ 
Div.  21K 

Ati  h+ir  »  '.*f.ri.  ,nr,v»l>i'^  il.T.ta  from  anc^stor'a  realty: 
.i/i  1    I  I  mil  tht*  personalty,  nu 

]  J   Ke.  293;   iiamWn  V.  J 

L^^'s  ua  dt'sc^nded  estate*  is  not  « 
,  I   h«'  |»fiul :  Ijattrtt4tfT  Y,  Evurs^   10 

r,  •«/,  S^t.  XXXI v. ;  and  as  to  the  right  of  the  wife*s  es 
fULtne  luiiKxl  hy  mortgu;?©  of  her  property  for  the  benefit  o 
£.  ninitiuivhrn  v.  f  *i..  //.,  2  L.  C,  Eq,  1010;  6th  od,  1147, 

And  iw  t^»  proof  by  moitgag©o«,  as  cnxlitorsi^  for  such  pa 
monov  OS  is  not  roiimr^l  by  thoir  eecimti**?*,  i'.  »ii/*,  p.  1212 

A  flirc*ctj<m  to  pny  **  all  my  just  di>bt«"  out  of  the  res^id 
eub«x]uently  lUCiirfiMl  on  tho'  sr»ciirity  of  land  in  Scotland,  ^ 
%  Scotch  will,  find  whjs  therefore  entitl*?d  to  be  exonerate 
L,  K.  4  11.  L,  hm. 

An  cxpre*^  exemption  of  tho  p>re*^nal  estate  from  poy: 
a  rlLiirp>  of  dcbt#,  ** and  tho  cost^  and  ohaijrcs  of  proving: 
did  not  ox»'nipt  the)  pcn^nmlty  from  co^ts  of  lulmc^ii  suit : . 
20  Beav.  t'iK.j ;  but  b*'v  Milrs  \\  Harri^^m^  mid  other  cae*«, 

A  dirtx'lioii  to  oxontTiito  gf'noral  ix'n*<inal  estate  out  o 
pt'rfiunulty  will  not  onur«>  for  tho  benefit  of  persfJiis  who 
lapse:  K)lfnni  v,  JUafiry^  31  Ch.  Div.  56;  not  following 
bridgr,  4  Mad.  495, 

Wht>n»  u  ^ft  of  hind  to  A.,  on  condition  that  he  relea^ 
liim,  fail<'<l  by  rf*a**on  of  lap*^,  the  land  in  tho  hand?*  of  t) 
the! ess  liabh/to  discharge  the  debt:  lie  Kirk\  K,  v.  A\,  21 

The  rule  that  a  chnrge  of  debts  on  real  estate  does  nofel 
personal  estate  ajiplies  where  a  tostiitor  by  deed  creates 
piont  of  debts  after  his  death;  but  no  sfuch  rule  applie;? 
sonal  oMM^  is  by  the  deed  simihirly  charged,  but  in  such 
pcrennrtl  estate  will  bo  the  primary  fund:  TfoU  t,  Bitchah 
©xplaining  Fnvch  v.  Chkhif^irr,  2  Vem.  568;  3  Bro.  P.  C 


EXONERATION    OF    PEBSONAL    ESTATE   PBOM   PEI3kLiBY    1 

MOBTOAGE   DEBTS EEAL    ESTATE    rTrATUrES   ArTS,    1 

AXD  fiUBSEQITENT  ACTS, 

The  law  in  this  respc*c  t  as  to  mortji^f^e  dob  Li  was  .dtered 
Char^^H  Act,  1854  (17  &  IH  V.  c.  11  ;i),  commorilv  knowr 
Act,  which  provides  that  when  any  j^erson  shall,  after  t 
**  die  soiJ^ed  of  or  entitletl  to  anj'  estate  or  interest  in  any  \ 
ditumonts''  at  the  tiiiio  of  bin  death  charped  with  any  mo 
not  by  hiB  will,  deed,  or  other  document  miYe  signitied  an; 
int«'iiti(in/'  the  heir  or  (Tevisice  *'  blmll  not  be  entitled  to 
debt  discharged  out  of  the  iK'T-^oual  estate  or  any  other 
person  ;  but  th(>  laud  (tr  hereditaments  so  charged  shai 
difFeront  perKoni?  claimiog  through  or  under  the  deceased  p 
liable  to  the  ptiNTneut  of  all  uiort^a^  debts  with  which 
charged,  every  ]>nrt  thereof,  according  to  its  value,  lieari 
2)urt  of  the  njortgauo  debts  charged  on  the  whole  theret 
that  th«^  rights  of  any  person  claiming  under  or  by  vii*tue 
or  other  document  already  made,  or  to  bo  made'  before 
are  not  to  be  affected. 

The  Act  applies  to  on  intestacy  happening  since  1855^  th< 
was*  made  In^ore:  Pifer  %\  P.,  1  J.  <&  H.  91  ;  or  happen  in 
will  made  before :  Nelstm  v.  Potjr^  7  Eq,  25 ;  but  not  to  i 
the  Act  came  into  ojwration,  though  the  testator  repubhsl 
y.  Prrri/,  3  D.  J.  &  S.  4S1. 
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Act  applies  to  co^yhoWi* :  Pipt^  y,  F,,  IJ,  StTL,  91;  and  to  an  oqiiit- 
foigBLgo  hj  doposit  of  title  deoda :  Pembrooke  v.  Friend ^  1  J.  &  H.  132 ; 
T,  C.,2  Eq.  803 ;  but  tlid  not  to  leaseholds  for  years :  Solomm  v,  5,, 
B,  540;  33  L.  J.  Ch.  473;  Ik  Wormsley,  Hill  v.  IT.,  4  Ch.  I).  663; 
Ffnincl',  43  L.  J,  Cli.  178. 

temUe,  to  land  givoa  on  tiiLst  for  conversion :  Lewis  v.  Z.,  13  Et].  218 ; 
a  share  to  which  the  testator  was  entitled  under  a  settlement  of  land 
its  for  conversioE  :  8.  €.  And  only  to  specified  charges  on  BiMJcified 
tTt  not  to  a  general  charge  of  debts  on  the  realty  by  the  will :  Htp^ 
r.  BiJh  30  Beuv.  476. 

-,  howerer,  hy  40  &  41  V.  c.  34  {q,  v.  tn/.),  the  Act  has  been  extended 
ly  land  or  hereditaments  of  whatever  tenure." 

sre  real  and  personal  estate  are  comprised  in  the  same  mortpa,Lro,  the 
mist  bo  borne  rattably,  and  the  real  estate  is  not  primarily  liiible 
Locke  Kind's  Act :  TrtniraiJ  v.  Mason,  7  Ch.  D.  655;  and  see  Lnmtno 
lOCL  I),  4m :  not  following  Lipscomb  v.  Z.,  7  Eq.  501 ;  or  De  Ruchefort 
•w,  12  Eq.  540 ;  &o  as  to  real  and  leasehold  properties  mortgaged  to 
the  same  debt :  lU  AihiU\  A.  v.  A.,  16  Ch.  Diy.  211 ;  but  there  waa 
stion  of  contribution  whore  the  subsidiary  security  consisted  of  a  right 
rent  the  transfer  of  shares  until  payment,  but  without  giving  the 
>r  a  lien  on  tho  shares :  Re  Ihudiyp,  2).  v.  />.,  21  Ch.  Div.  583. 
Act  was  held  not  to  apply  io  a  vendor's  lien  for  unpaid  purehase- 
:  fh>f^  v.  iL,  3  Jur.  N,8."(5H4;  5  W.  E.  747;  Barnwell  v.  Irrtumit/er, 
&  S.  255,  2*30 ;  Ihtj/  v.  B.,  U  W.  K.  261 ;  but  does  so  now  undtT  30  & 
5.  69,  B.  2,  ext^ending  it,  in  tlio  case  of  persons  dying  after  3 1  Doc, 
to  *•  any  lien  for  unpaid  purchase-money  upon  any  lands  or  heredita- 
purchased  by  a  testator."  So  that  if  the  vendor  dies  befoni  com- 
i,  the  land  will  b©  subject  to  the  repayment  to  the  executor  of  tho 
se-mouey  paid  by  him  :  Re  Cfrkroftf  Broadbeni  v.  Groves^  24  Ch.  I>-  U4. 
did  not  apply  to  intestates'  estates:  Harding  y,  H.,  13  Eq.  493; 
I  V.  Cb*>A%  13  Bq.  417.  Bat  has  now  been  extended  to  them  by  40  & 
:.  34,  inf. 

meral  direction  for  paytuent  of  the  debts  (Pembrooke  v.  Friend,  1  J.  & 
!).  or  for  their  payment  by  the  exors  (Woolstencroft  v.  TF.,  2  D.  F.  &  J. 
>r  **  out  of  my  estate*'  {Bromnnon  v.  Lawrance^  6  Eq.  1),  were  Ki>ld  not 
wany  oontrai^^  intention;  and  see  Greated  v.  (?.,  26  Beav.  621 ;  ii^nr^oi* 
Ttuwt,  31  BeaV.  207  ;  Ltwk  v,  Z.,  13  Eq.  218,  on  the  same  side.  The 
b  decisions  are  Eno  y.  Taiham,  4  Giff.  181 ;  3  D.  J.  &  S.  443  ;  Moore 
I  B.  J.  &  S.  602 ;  MeUish  V.  Vallins,  2  J.  &  H.  194  ;  Stone  v.  J'urker, 
&  S.  212  ;  and  .*ee  Max  well  v.  Hffslop,  4  Eq.  407  ;  4  H.  L.  506,  H  inf,  ; 
r  J.,  30  Beav.  395. 

JO  &  31  V.  c.  6f*,  s.  1,  it  was  enacted  that,  in  construing  the  will  of  any 
L  dying  after  31  Dec.  1807.  'a  general  direction  that  the  debtiii  or  all 
bta'of  the  testator  shall  Ix^  paid  out  of  his  personal  estate  shall  not  be 
d  a  declaration*'  of  a  conti-ary  intention  within  Locke  King's  Act.  As 
effect  and  operation  of  thitj*  Act,  see  Gall  v.  Fenwick,  43  L.  J.  Ch.  178; 
tmarch,  N.  v.  Starr,  9  Ch.  1>.  12;  Elliott  v.  Dearaleyy  16  Ch.  Div.  322 ; 
ofjfr,  Ashfurd  v,  Broohe,  W.  N.  (92)  151,  where  a  direction  that  a 
3d  fund  should  be  applied  in  payment  of  '*  all  and  every  liability  which 
itator  might  have  incun-ed  during  life,  or  that  might  remain  unpaid  at 
ith,"  was  held  not  to  indic^it-o  a  contrary  intention. 
^rwman  v.  Ulhtm  (No,  1),  31  Beav.  33,  the  provision  of  a  mixed  re- 
)f  real  and  personal  estate  for  payment  of  debts  was  held  sufficient  to 
^te  a  specificaUy  devised  estate.  And  in  lie  Fleck,  Colston  v,  Ihhtrts^ 
1>.  677,  a  direction  for  payment  of  trade  and  private  debts  out  of 
nt  parts  of  the  testator^s  per^nal  estate  was  held  sufficient  to  exonerate 
1  reaUv  from  an  ec|ui table  mortgage  to  bankers  effected  subaeqiiontly 
will ; 'and  see  Re  Nevill,  Robinson  v.  N.,  59  L.  J.  Ch.  511 ;  62  L.  T, 
64;  W.N.  (90)125. 

owner  of  two  estates,  A.  and  B.,  subject  to  one  mortage,  does  not  by 
cally  devising  A*,  and  leaving  B.  to  pass  in  the  residue,  signify  any 
fary  or  other  intention"  within  Locke  King's  Act,  so  as  to  nuiko  B. 
rily  liable  for  the  mortgage ;  Jie  Smithy  Hannington  v.  True,  33  Ch.  D. 
mlhifis  V.  Eijden,  1  Eq.  371  ;  Suckville  v.  Smyth,  17  Eq.  153  (not  fol- 
I  Brownson  v.  Lawranct^  6  Eq.  1).    And  a  direction  io  the  testator's 
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ekom  to  pay  aQ  His  juflt  d<obU»  funeral  and  tefltameatftty  e: 
poTiOfial  e^ie,  in  exoncmtioti  of  his  real  estate,  waa 

Tb<?  **  contrfin*  intention,"  bo  as  to  exclude  tbe  Act,  mnj 
c^un»8»'d  at,  liy  iVi^  Court :  CcK4e  y.  L<mmdu^  10  Eq,  376 ; 
IvcUsl  fnim  the  whole  will :  TJoJ/f  r.  Prrrtj,  3  D.  J.  &  S.  4^ 

And  now  hy  40  &  41  T.  c.  34.  after  extending  the  two  j 
t««iittor  or  intestHte  dying  after  31  Boc.  1^77,  seised  c 
ontitk««l  to  any  land  or  hereditaments  of  whAterer  tenura 
time  of  Ids  death  l>e  charj^ed  with  the  payment  of  any  mxm 
by  way  of  mortgage  or  any  other  equitable  charge,  inck 
unpaid  purchast^-moTKT,"  it  is  enacted  that  "  the  deyiaee 
shall  not  ho  entitled  to  luive  ^uch  «um  or  sums  discharged 
any  other  Oi<tato  of  the  teatator  or  intestate  unless  (in  the 
be'ahall,  witliin  the  meaning  of  the  eaid  Acts,  have  edgntfiec 
tion,  and  ^uoh  eoutniry  intention  shall  not  be  deemed  t< 
charge  of  or  dirtxtion  for  payment  of  debts  upon  or  out  of : 
pon»otiiil  ostato,  or  residuary  real  eatatc."  And  the  effect 
la  to  « xteiid  IT  &  18  V.  c,  113  to  leaseholder;  Re  Krrffha^ 
Ch.  D.  674. 

Where  the  land  has  been  deliTered  in  execution,  a  jndgis 
hold  to  l>e  a  charge  within  the  Act:  Be  Anihimy^  A.t,  A*^ 
tiud  8©e  Setbitt  \\  Lamltr,  17  L,  E.  Ir,  53.  i 


urc^mcBiUFCEs  created  by  the  executor  or  1 

An  exor  or  otlmor  may,  for  the  purpoae  of  paying  off  th 
OBtate,  effect  a  sale  of  any  part  of  ma  testator^s  chatteh 
FtirhallY.  f\,  7  Ch.  123;  or  a  pledge:  Brrry  v.  Gthhom, 
mortgage  with  power  of  sale  to  a  building  society  :  Craikf' 
Eq,  555 ;  BtiMetl  t*  Plnic^^  18  Beav.  21  ;  and  the  purchase 
m^  to  the  application  of  the  purcha«se-money :  Wms.  Exora* 
9th  ed.  803 ;  Gray  v.  JvhnM^m,  li,  R.  3  H.  L.  1 ;  Soxhif  v. 
N.S*  65;  63  Ih,  695 ;  but  an  admor  cannot  mortgage  leaa 
imlees  the  testator  was  xmdor  covenant  to  repair ;  BkkfUe  v, 
745. 

An  exor  who  haa  mortgaged  his  testator's  estate  is  noti 
mencing  an  admon  action,  to  an  order  staying  proceedings 
for  recover5^  of  the  land :  CrmcU  v.  But^dl,  4  C.  P.  D.  186. 
The  sole  or  mortgage  of  a  chattel,  though  specifically  b 
be  impeached :  Ewtr  v,  Corh^,  2  P.  Wms,  148 ;  M'Lrod 
Ve8.  152,  169. 

Unless  the  purchaser  knew  that  all  the  debts  were  or  cou] 
touching  the  pnjj»erlv  dealt  with :  Ev^r  t.  t^vrbet^  2  P,  Wmy 
Drtfrnmojifi,  IT  Ve«.  152,  170; 

Or,  by  collusion  with  the  exor,  hotight  at  an  underrahi 
2  I>ic-k.  724,  T25  ;  2  Bro.  C.  C.  431,  438 ;  17  Yes.  166.  167  ; 
Or  was  a  party  to  an  intended  deraittan't :  Crant^Y*  ZH 
where  part  of  the  consideration  was  a  debt  due  from  the  exa 
an  exor  cannot  now  dispose  of  his  testator's  proT>ei-ty  as  ** 
payment  or  satisfaction  of  his  own  debts":  Bug.  V.  &  P.  66? 
And  a  jud^ent  or  order  for  admon,  without  any  injur 
ment  of  a  receiver,  does  not  take  away  the  power  of  t4ie  exo 
aaseta :  Berry  v.  GiUtons,  H  Ch,  747. 

The  exor  may  in  a  similar  manner  deal  with  realty  der 
subject  to  the  payment  of  debts :  see  Corsvr  t.  CartuTight,  I 
or  given  subject  to  the  payment  of  debts  by  him :  see  Fa 
286 ;  7  Cli.  123 ;  but  this  power  does  not  extend  to  an  adi: 
Tftlrtf,  m  Oh.  Div.  3, 

The  purchaser  or  mortj^gee  is  not  bound  to  see  to  the  i 

money,  unless  ho  haa  notice  that  the  exor  intends  to  misai 

Carhniifht,  L.  R.  7  H.  L.  731:   Elhot  y,  Merrimau,  1  L.  C, 

As  whei'o  ho  knows  that  all  the  debts  and  legacies  are  paid 

-  P.  Wms.  148,  et  mp.;  Carlymi  v.  Tn^tioU,  23  W.  E,  302;    , 
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fm  the  lapse  of  time  since  the  death,  be  prefinimed  to  know  it : 
ifey,  1  B.  M.  &  G.  635 ;  Burt  v.  Trueman,  6  Jur.  N.S.  721 ;  29 
ad,  as  a  general  rule,  by  analogy  to  the  period  of  Hmitatiou 
^ts,  a  lapse  of  twenty  years  will,  as  to  real  estate,  be  sufficient 
aser  on  inquinr :  Re  Tanqueray-  WiUaume  and  Landau^  20  Ch. 
olyneux  and  Whiter  13  L.  E.  Lr.  382 ;  Be  Byan  and  Cavanagh, 
I  (modifyine  the  earlier  cases :  see  Forbes  v.  Peacock^  1  Ph. 
Heape,  27  Beav.  553;  Oreetham  v.  Coltm,  34  Beav.  615; 
Durham^  4  Ch.  433;  Lewin,  507);  but  this  rule  does  not 
7- to  the  case  of  an  exor  selling  the  leaseholds  of  his  testator : 
Jh.  D.  561. 

the  intended  application  for  unauthorized  purposes :  Eland  y. 
127;  CoUinson  v.  Lisier,  7  D.  M.  &  G.  634  (where  the  money 
it  might  be  advanced  on  the  security  of  a  ship) ;  Watkina  v. 
.  199  (where  the  purpose  appeared  m  the  mortgage  deed) ; 
r,  4  L.  T.  N.S.  (H.  L.)  845,  or  for  the  exor*8  own  benefit : 
:,  sup, 
is  on  the  person  impeaching  the  sale  or  mortgage  to  prove 
.  Cartxvright,  L.  E.  7  H.  L.  731 ;  the  purchaser  or  mortgagee 
iquiries:  Ih.  737;  Watkins  v.  Cheek,  2  8.  &  8.  199,  205;  and 
T  such  inquiries  will  not  affect  the  title :  Forhes  v.  Peacock, 

ugh  that  nothing  was  stated  as  to  the  purpose  of  the  loan : 

5  H.  L.  0.  923 ;  Ccrser  v.  Cartwrightj  sup. ;  nor  that  the  exor 
ity  against  the  debts  and  legacies,  or  against  the  legacies  only : 
\dt,  3  My.  &  K.  624;  nor  that  the  mortgage  was  made  to 
advances  to  the  exor,  not  shown  to  have  been  for  his  personal 
r.  Dumford,  2  D.  M.  &  G.  641 ;  2  Sim.  N.S.  234;  and  see 
\mond,  17  Yes.  152,  170;  nor  that  he  mortgaged  property  of 
jame  deed :  Barrow  v.  Griffith,  13  W.  E.  41. 

with  such  notice  stands  as  a  creditor  so  far  as  the  money  was 
Collinson  v.  Lister,  7  D.  M.  &  G.  634;  20  Beav.  356,  n.; 
inson,  24  Beav.  86,  97;  but  see  Farhall  v.  F.,  7  Ch.  123; 
r,  4  L.  T.  N.S.  (H.  L.)  845. 

tvour  of  mortgagees  does  not  apply  as  to  land  which  is  to  be 
iin  specified  debts :  Elliot  v.  Merriman,  2  Atk.  41 ;  Bam.  Ch. 
I.  66 ;  6th  ed.  72 ;  nor  where  legacies  alone  are  charged  (but 
ludson,  17  Beav.  248);  but  it  does  apply  where  fhe  debts, 
,  have  all  been  paid  at  the  date  of  the  mortgage :  Johnson  v. 

6  K.  624,  630 ;  Eland  v.  E,,  4  My.  &  C.  420 ;  Horn  y.  H.,  2 
1  where  tiiere  were  no  debts  at  the  time  of  the  death :  Stroug^ 

D.  M.  &  G.  635,  652 ;  and  after  conveyance  by  the  trustee  to 
g  debts  and  legacies  paid:  Starry  v.  Walsh,  18  Beav.  559. 
ies  to  land  which  has  become  subject  to  the  trusts  of  the  will 
lot  other  land  sold  under  a  power :  Ball  v.  Harris,  4  My.  & 

of  land  mortgaged,  subject  to  the  legacies  charged  thereon, 
pplicable  to  them  before  the  mortgage  debt,  and  the  amount 
■al  assets:  Eland  v.  E.,  AUj.  &  0.  420,  428,  430,  n. 

a  tenant  for  life,  not  having  funds,  pay  or  borrow  premiums, 
ire  a  lien  on  the  policies  or  shares ;  s€C2i8,  if  paid  by  mere 
k  V.  Holland,  19  Beav.  262 ;  Burridge  v.  Bow,  1  Y.  &  C.  0. 
V.  Moorhouse,  19  Eq.  69 ;  or  bv  the  owner  of  the  equity  of 
ugh  upon  the  supposition  that  he  has  bought  the  mor^gee's 
f  V.  Scottish  Imperial  Ins,  Co,,  34  Ch.  Div.  234 ;  or  if  the  pay- 
as  the  trustees  might  have  made  out  of  income :  Be  Waugh, 
and  see  QiU  v.  Downing,  17  Eq.  316;  Be  Leslie,  L,  v.  French, 
Be  Wilson,  Pennington  v.  Payne,  34  W.  E.  512. 
exors  bear  interest  at  4  p.  c. :  Finch  v.  Prescott,  17  Eq.  554 ; 
urgood,  15  Eq.  43 ;  StewaH  y.  8.,  15  Ch.  D.  539. 

SALE  OP  SEAL  ESTATE  BT  EXOB  OB  DEVISEE. 

is  a  devise  of  realty,  subject  to  payment  of  debts  and  legacies, 
iX  exors,  he  can  make  a  good  title  to  it :  Colyer  v.  Finch,  5 
uid  see  the  will  more  folly  stated,  18  Jur.  935. 
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ini«ro  iK«re  ii  a  SMMiil  direction  to  {my  \^M  and  ll 
Ukoroby  charged  on  Serenity,  w  'f- -  "■  ^•*'"  *^ndtheaa 
poftioD  of  tli«  r«Mil  eeUte  to  one  of  '  <:t  to  i\w 

ike.,  li©  ii  tlio  petvon  to  »i4l :  O/r^-  v  ,-  ,  ,.',  L.  B.  7 

9T1 ;  21  W.  R,  (»38;  8tig.  V.  &  P.,  Hth  eci  «i62,  n, ;  bn 
Hv^/vif/r.  3  D.  M.  4  U.  272,  inf.;  Wri^lry  y.  %it«r,  21  R 
f  r  ftdmor.  an  lie  is  not  a|ipuinted  by  tbo  testator :  l 

VVht*?^  A  tectfttor  has  charge*!  his  reaUr  with  ft  sum  of  i 
taken  to  hare  given  an  impLicHi  power  of  sale  to  Eome  perec 
Im9  ascGntainod  in  «ach  oaae  from  the  whole  will :  FAdnjwtK 

A  power  t*>  tho  eijtors  to  sell  the  land  of  which  thej*  are 
rcfwpts,  is  iuiplii*<l  by  a  general  charge  of  debt^  &c,  :  ^f? ' 
^  (_\  264 :  iirt^ihKtm  V".  (\JUm,  IM  Beav.  615,  and  cams  thm 
**<Utunard,  4  Jur.  N.8.  676;  Shaw  T.  Bfrrrtr^  1  £een,  559; 
Ihu^ion,  3  D.  F.  &  J.  127,  ft  «yp,  p,  1204. 

\Miere  then?  is  a  devise  of  land«  charged  with  debts,  id 
and  no  express  power  of  sale,  the  exors  nave  an  implied  ; 
^ive  receipts :  liobinmti  t.  Lowaier,  o  D.  M.  &  G.  272 ;  bu^ 
Wright,  mp. ;  and  ©e©  now  22  &  23  Y,  c.  35,  6.  16,  in/,       ^ 

But  an  €ixor*8  implied  power  is  overridden  by  an  exprei 
others,  so  thatj  under  a  device,  after  a  ehai^of  debts,  to  1 
and  on  their  cesser  to  soil  and  give  receipts,  and  apply  tho 
ftfter  satisfying  all  incumbmnceei,  Uie  tru«t©es  could  make 
out  the  exor^ ;  HodkinBon  t*  Quinn,  1  J.  &  IL  303 ;  and  seij 
$imd,  2  K.  &  J.  333.  \ 

"Where  there  is  a  general  charge  of  debt*,  and  no  legal  < 
exors  mav  have  an  implied  power  enabling  them  to  pae 
Co^ytr  V.  >^i7kA,  5  H.  L,  C\  922. 

It  ifl  not  clear  whether  the  power  implied  in  the  exor  by 
extends  beyond  the  equitable  estate :  see  TM^e  v,  Hntjhtt,  6  ] 
T.  ShalcroiM,  21  L.  T,  154 :  Robimon  v.  Lowater^  17  Beav.  i 
272;  Wms,  Exors,  9th  ed.  574,  n. ;  Lewin,  510. 


8TATUT0BY  POWERS  OP  SELUNG  AJa>  VORTOJ 

As  to  wills  taking  effect  since  August  13,  1859,  the  jmjwi 
exors  to  sell  the  rval  egtato  are  extend«?d  by  22  &  23  V*  c.  \ 

By  sect.  14,  future  devisees  in  trust  of  realty,  charg 
nient  of  debts  or  legacies,  or  other  specific  money,  for 
express  pi\>vii*ion  is  ma<le,  may,  though  any  tniats  are 
by  a  sale  or  mortgage;  by  sect,  15,  such  powers  are  to  e 
as  there  mentioned  (and  see  Conv.  Act,  1881,  44  &  45  "V' 
sect.  16,  if  the  t^^sttitor's  whole  estate  ve^t  not  in  some  d< 
exor  or  oxoj-s  for  the  time  being  are  to  have  the  like  po-" 
or  mortgago  under  the  Act  is  to  operate  only  on  the  tc^i 
interent;  by  sect.  17,  purchasers  or  mortgagees  are  not  req 
flue  exercise  of  the  powers  by  the  peractns  so  actUig;  by 
mortgages  imder  previous  wills  are  excluded,  and  devisees 
for  the  testator  s  whole  estate,  charged  with  debts  and  legac 
the  Act;  but  the  power  of  such  devi^oes  to  sell  or  mod 
before. 

An  admor  with  the  will  annexed  has  no  power,  under  sed 
doctrines  of  the  Court,  to  sell  the  testators  real  e^bite  for ; 
Itr  Chi/  (fhd  Tftff'ijy  16  C%,  D,  3;  nor  can  an  admor  mortgE 
leaseholds  for  the  pm'pose  of  raising  money  for  repairs  : 
20  Ch.  D.  745 ;  but  an  admor  dnv.  min,  (tt.  has  the  poTs 
admor  to  deal  with  and  soil  the  estate  for  payment  of  d 
r.  C,  10  Ch.  D,  49. 

8ect.  18  applies  whore  tho  devisee  or  devisees  can  thems^ 
property,  but  not  whore  a  testator  has  devised  I'cal  estate 
ment  on  one  for  lite  with  remainders  over ;  such  a  case  fall 
lit  irilson,  Fennwgim  x,  Paynt,  54  L.  T.  N,S.  600;  34  W«^ 
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myment  to,  and  the  receipt  of,  any  person,  to  whom  purchase 
oney  is  payable,  on  express  or  implied  trusts,  is  to  oe  a  dis- 
the  contrary  shall  be  expressly  declared  by  the  instrument 
■ust  or  security ;  and  by  23  &  24  V.  c.  145,  s.  29  (applicable 
lents  executed  since  28  Aug.  1860),  trustees'  receipts  are  to 
charges.    And  see  44  &  45  Y.  c.  41,  s.  36. 

"lands,"   ** mortgage,"  "mortgagor,"   "mortgagee,"  and 
re  defined;  and  see  23  &  24  Y.  c.  38,  s.  8. 


m. — ^Bedemftion  in  Administbation  Action  by 
Devisee. 

,  &c.,  were  successiYe  tenants  for  life  under  the  will. 

will.) — Account  of  what  due  to  Defts  B.  and  E.,  as  exors 
fyayee],  deceased,  for  principal  and  interest,  on  the  mort- 
on,  and  their  costs  of  action,  to  be  taxed,  and — Tax  costs 
yrigage^s  heir\ — Usual  judgment  for  redemption. — [See 
,  **  Mortgages."]— **  But  in  case  the  Pit  or  the  Defts  D. 
I  them,  shall  redeem  as  aforesaid,  then  the  equity  of 
such  hereditaments  is,  in  the  hands  of  (to  be  held  by) 
as  redeem  as  aforesaid,  (to  be)  subject  and  liable  to 
1  limitations  as  are  declared  and  limited  by  the  testator's 
ig  the  same." — Accounts  of  personalty,  debts  &c. — 
nts  and  profits  of  testator's  real  estate  devised  to  his 
\,y  accrued  since  his  death  and  received  by  Pit. — "  And 
.  be  coming  on  the  said  account  of  rents  and  profits  be 
ment  of  so  much  of  the  testator's  debts  &c.  as  his  per- 
il not  extend  to  satisfy." — Direction  for  marshalling. — 
emption  of  the  testator's  estate,  a  settlement  to  be  made 
states,  with  the  approbation  &c.,  and  on  the  trusts  men- 
wrill. — Costs  of  action  out  of  the  trust  estate. — ^Adjourn 
ley  V.  Reedy  L.  C,  11  Feb.  1754,  A.  565  ;  1  Dick.  249; 
wley  V.  Colyer,  L.  JJ.,  4  Aug.  1863,  B.  2698. 

>r  redemption  in  suit  by  a  mortga^r's  heir  against  the 
ortgagee  m  possession,  who  was  also  me  mortgagor's  admor, 
,  if  necessary,  of  the  mortgagor's  estate,  in  respect  of  any 
paid  to  or  retained  by  Deft,  see  Lloyd  v.  Waii^  1  Ph.  70. 
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NOTES. 

cannot  be  made  party  to  an  action  by  the  mortgagor  or  those 
him,  except  for  the  purpose  of  redemption :  I>r€w  v.  G*Hara^ 
n. :  but  tne  mortg^agor  conveying  another  estate  to  trustees 
>ff  the  mortgage,  bill  lay  against  me  trustees  and  mortgagee 
rusts,  without  offering  to  redeem :  Dalton  v.  Hayter,  7  JBeav, 
iolml^  V.  C*.  Oxfordy  2  Atk.  267 ;  Marshall  v.  Shrewsbury,  10 
ill  against  a  mortgagee,  a  sale  could  only  be  directed  by  con- 
V.  BiiikeSy  6  Yes.  675 :  and  see  Howard  v.  Harris,  2  L.  0.  Eq. 
178.     • 
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BQl  lay  for  redemption  a;gaui^  incumbrancer,  by  the  Fit 
suit,  alter  decree  for  sale :  Christian  y.  Fidd,  2  Ha.  177. 

A  demurrer  was  allowed  to  a  bill  in  Ireland  by  a  trustee  i 
gagor's  will,  against  the  mortgagee,  to  execute  the  trusts,  j 
But  not  offering  to  redeem,  notwithstanding  the  practice  in  I 
a  sale  on  bill  by  mortgagee :  M*Donough  y.  Shewbrid^t^  2  Ba. 

Where  a  mortgagee  of  part  of  the  estate  made  the  suit  i 
conduct,  the  whole  costs  of  suit  were  first  paid  out  of  the 
mortgaged  property :  White  v.  Gudgeon,  30  Beav.  54o. 

Where  a  person  seised  in  fee  subject  to  a  mortgage  by  demii 
and  without  heirs,  his  admor  could  not  sue  to  redeem  for 
making  the  property  available  for  the  intestate's  debts :  Cai 
33  Beav.  551. 

By  the  Y.  &  P.  Act,  1874,  s.  4,  9up.  p.  1044,  the  legal  pera 
mortgagee  was  empowered,  on  pa3rment  of  all  sums  secured  b; 
to  convey  or  surrender  the  mortgaged  estate;  but  in  ihe  i 
oocurrine  kh/eir  31st  December,  1881,  this  section  is  repealed 
andng  Act,  1881  (44  &  45  Y.  c.  41),  s.  30,  vesting  trust 
estates  in  Uie  pers.  represvee  of  a  sole  trustee  or  mortgagee ; 
holds,  V.  $up.  p.  1044. 


n'M 
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Section  XTV. — ^Dower,  and  Election  by  'W 

1.  Judgment  for  Oeneral  Administration  of  Intestate^ 
Inquiries  as  to  Dofcer  and  Freebench^  Widow  consent 

Inqxtibies  for  next  of  kin  and  acoount  of  personalty 

Inquiry  as  to  incumbrancers  and  their  priorities  [Form 

'^  13.  An  inquiry  whether  the  Fit,  the  intestate's  widoin 

dower  or  freebench  out  of  the  intestate's  real  estates,  or 

parts  thereof;  14.  And  if  so,  an  account  of  what,  if  an 

to  her  in  respect  thereof  for  the  time  past ;  15.  And  the 

have  a  value  set  npon  her  dower  or  freebench  out  of  su 

intestate's  real  estate,  if  any,  as  shall  be  sold  as  herein 

an  inquiry  what  is  the  value  of  such  dower  or  freebe 

Let,  in  case  the  intestate's  personal  estate  shall  not  b< 

the  payment  of  his  debts  and  funeral  expenses,  a  sufficic 

intestate's  real  estate,  to  make  good  the  deficiency,  or,  if 

whole  of  such  real  estate,  be  sold,  with  the  approbation 

the  incumbrances  &c.,  and  free  also  from  the  Fit's  righ 

freebench,  if  any,  thereout ;  And  Let  the  money  to  arise 

the  intestate's  real  estate  be  paid  into  Court  &c. ;  and  i 

or  any  part  thereof  shall  arise  from  real  estate  with 

incumbrancers,   or  from   real  estate  subject  to  the  ] 

dower  or  freebench,  the  money  so  arising  is  to  be  appli 

place,  in  payment  of  what  shall  appear  to  be  due  to  such  1 

incumbrancers  respectively,  and  to  the  Fit  for  the  value 

or  freebench,  according  to  their  priorities  &c." — ^Adjc 

Btamire  v.  B,,  V.-O.  S.,  4  July,  1857,  B.  1281. 


.  Hv.]       Bower j  and  Election  hy  Widow. 
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2,  Inquuy  m  io  Bight  to  Dower — Saky  subject  or  free, 

kquiiy  whether  the  Deft  A.,  the  testator's  widow,  is  entitled  to 
r  or  freebench  out  of  any  and  what  part  of  the  testator^ a  real 
«;  And  Let  the  said  sale  be  also  subject  to  the  widow's  dower, 
r,  unless  she  shall  come  in  and  consent  to  have  a  vulue  set 
QB ;  and  in  such  rose  Let  a  value  be  set  thereon  accordinj^^ly,  and 
lid  eak^  be  free  from  such  dower ;  And  Let  the  amount  of  such 

he  paid  to  the  Deft  A.  out  of  the  money  to  arise  by  such  sale ; 
Let  the  same  be  in  the  meantime  paid  into  Court  &c. —  Douglas  v. 
VC.  K.  B.,  11  Dec.  1844,  A.  953;  S.  C,  Form  4,  sup.  p.  1291 ; 
kr,  Clarke,  M.  E.,  1  July,  1766,  B.  464;  2  Bro.  C.  0.  261,  n. ; 

,  Jkicer  dcdiicied  in  Account  of  Rents — Receiver  to  keep  down 
Dower. 

ootTNT  of  rents  and  profits  received  by  the  Deft. — ^An  inquiry 
her  the  Deft  is  entitled  to  dower  out  of  any,  and  whicb,  of  the 
estates ;  And  if  s<i,  Let  the  estates  out  of  which  she  is  dowable  be 
lushed;  And  in  taking  the  said  ticcount  of  rents  and  profits, 
in  allowance  be  made  to  the  Deft  for  or  in  respect  of  such  dower, 
y,  a3  ahe  may  be  entitled  to  ;  and  she  is  to  be  at  liberty  to  I'etain 
ame;  And  Let  the  Deft  B.  within  &c.  lodge  the  residue  t^f  what 
be  certified  to  be  due  from  her,  on  the  balance  of  the  said  account 
ints  and  profits,  after  such  deduction,  in  Court,  as  directed  in  the 
lule  hereto. — Receiver  out  of  the  rents  and  profits  to  pay  to  the 
what  shall  bo  certified  to  be  her  dower  in  the  said  estates. ^[ Add 
^eut  Schedule,  Form  No.  1.] 

4,  Elect  ion  between  Dower  and  Legacy — Inquiry. 

r  inquiry  whether  the  Deft  {testator's  widow)  is  entitled  to  dower 
I  any  and  what  part  of  the  testator's  estates ;  and  in  case  it  shall 
ar  that  she  is  ao  entitled,  she  is  to  elect  whether  she  will  take  the 
jy  of  £ —  giv'on  to  her  by  the  will  of  the  testator,  or  such  dower  ; 
ia  case  she  shall  elect  to  take  such  dower.  Let  the  estate  bo  sold 
Bct  to  such  dower;  But  in  case  she  shall  elect  to  take  tho  said 
;3^  Let  the  said  estate  be  sold  free  from  such  dower. — Turner  v. 
1  R,,  12  Nov.  1801,  B.  402;  Hatton  v.  H.,  M.  R.,  12  Mar.  1830, 
J80. 


5.  Election  between  Dower  and  Annuity — Inquiry. 

b?D  the  testator  having  by  his  will  charged  his  estate  with  an 
Lity  of  £500  in  favour  of  his  wife,  the  Deft,  for  her  life,  on  con- 
ti  that  she  should  relinquish  all  right  of  dower  which  ahe  might 
I  or  be  entitled  to,  out  of  the  real  estate  which  he  might  be 
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Beiaed  of  or  be  entitled  to,  at  the  time  of  Ids  death,  Let  t 
her  election  whether  she  wiU  accept  the  provision  made  i 
testator's  will  in  lieu  of  her  right  of  dower  in  (out  of)  h 
or  whether  she  will  give  up  the  said  provision,  and  ini 
said  right ;  And  in  case  the  Deft  shall  elect  to  give  up  tl 
sion,  and  insist  upon  her  said  right  of  dower,  Let  a 
made  whether  the  Deft  is  dowable  in  (out  of)  any  of 
estate ;  And  if  so,  and  she  shall  consent  to  have  a  value 
dower,  Let  a  value  be  set  thereon  accordingly ;  And  in  tl 
case  she  shall  elect  to  accept  the  said  provision  in  lieu  th 
said  estates  be  sold,  with  the  approbation,  of  the  Judge,  f 
dower;  And  in  case  a  value  shall  be  Bet  upon  such  dow 
the  money  to  arise  &c.,  the  same  be  paid"  &c. — Hihbet 
M.  E.,  11  Nov.  1805,  A.  38. 

6.   Widow  electing  to  take  by  WiU^  Trmtees  to  keep  ujf 

''Aim  A.,  having,  by  her  counsel,  made  her  election 
the  will  of  the  testator  in  lieu  of  her  dower,  Let  A.  h&y 
enjoyment  of  the  testator's  house  &c.,  at  &c.,  during  hei 
And  Let  W.  &c.,  the  acting  trustees  and  exors,  from  time 
the  said  house  &c.  in  proper  and  sufficient  repair  during 
said  A.  shall  reside  therein,  and  be  allowed  what  they  t 
expend  on  that  aocoimt  in  passing  their  account." — 
Woodford,  L.  0.,  19  Feb.  1801,  B.  937 ;  S.  C,  13  Yes.  5 
420. 

For  order  directing  Government  annuity  to  be  purchased  in 
the  widow  having  consented  to  the  sale  of  the  real  estate  di 
her  dower,  see  Sv}anY,  Webb,  V.-O.  W.,  25  Feb.  1854,  B.  622. 

And  as  to  dower  and  annuity,  see  p.  805,  sup.,  and 
**  Annttities,"  p.  1371.  As  to  election  to  take  under  or  a 
generally,  see  Sect.  XXI.,  "  Election,"  in/,  p.  1339. 


Section  XV. — Sales  and  C!ontracts. 

1.  Inquiry  as  to  Sale  of  Realty y  and  Proceed 

An  inquiry  whether  any  and  what  parts  of  the  testator 
have  been  sold,  and  if  so,  by  and  to  whom  (and  xmder 
stances),  and  for  what  sum  or  sums  of  money,  and  1 
purchase-money  has  been  received,  and  how  the  same  has 
or  disposed  of. 

2.  The  Like — icith  Account, 

iNQxriKY  [Form  1]. — "And  if  it  shall  appear  that  i 
money  of  such  parts,  if  any,  of  the  testator's  real  estate 
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as  been  reoelved  by  any  person  or  persons  who  is  or  are  a  pariy 
■ties  to  this  action  [or  by  the  Deft],  or  by  any  other  person  or 
IS  by  the  order  or  for  the  use  &c. ;  An  account  of  the  money 
has  arisen  from  [or  the  proceeds  of]  such  sale  received  by  such 
or  parties  [or  by  the  Deft]  or  by  any  other  &c." — Inquiry  as  to 
brances  affecting  unsold  realty. — See  Dow  v.  Baker,  V.-O.  K., 
.  1860,  A.  2203. 

inqidiiee  as  to  acoomxts  of  proceeds  of  sale  of  seyeral  freehold  and 
>id  estates,  and  as  to  the  inyestment  thereof,  and  the  interest,  distin- 
ftg  the  proceeds  of  each  estate,  see  Hitch  v.  Leworthy,  Y.-O.  K.  B., 
1842,  A.  310 ;  2  Ha.  210. 


3.  Inquiry  as  to  Contracts, 

inquiry  whether  the  testator  at  the  time  of  his  death  had  entered 
ny  and  what  contracts  for  the  sale  or  purchase  of  any  real  or 
lold  estate,  and  whether  such  contracts,  or  any  and  which  of  them 
^tiyely,  are  binding  and  ought  to  be  carried  into  execution,  and  if 
lat  is  the  extent  (if  any)  of  the  liability  of  the  testator's  estate 
the  same,  and  what  sum  or  sums  of  money  (if  any)  ought  to  be 
)d  out  of  the  testator's  personal  estate  for  the  complete  perform- 
thereof.— 3foM  v.  Sworder,  V.-O.  M.,  24  May,  1875,  B.  816. 

inquiry  as  to  completing  or  compromising  testator's  contracts,  see 
art  Y.Budianan,  V.-O.  S.,  22  Dec.  1868,  B.  447. 

.  The  like  Inquiry  and  as  to  Title — Completion — Account  of 

Bents. 

inquiiy  whether  the  testator  was  at  the  time  of  his  death  under 
Lnd  what  contract  for  the  purchase  of  any  and  what  estate ;  and  if 
hether  the  testator  paid  any  and  what  part  of  the  purchase-money 
le  same,  and  whether  the  testator  accepted  the  title  thereto ;  And 
se  it  shall  appear  that  the  testator  had  not  accepted  the  title  to 
Eud  estate  at  the  time  of  his  death,  an  inquiry  whether  a  good 
has  been,  or  can  be,  made  to  the  said  estate ;  And  in  case  the 
tor  had  accepted  the  title  to  the  said  estate,  or  that  a  good  title 
»een,  or  can  be,  made  thereto.  Let  an  inquiry  be  made  whether  the 
)  have  completed  the  said  contract,  and  paid  any  and  what  part  of 
>nrchase-money  for  the  same ;  And  if  it  shall  appear  that  the  Def ts 
completed  the  said  contract,  Let  an  account  be  taken  of  the  rents 
[>rofits  of  the  estate  comprised  in  the  said  contract  received  by  the 
J  &c.—Paye  v.  (7%,  V.-O.,  27  Nov.  1822,  B.  649. 


M  ;? 


5.  Inquiry  as  to  Intestate^s  Building  Contracts. 

f  inquiiy  whether  any  and  what  contracts  were  entered  into  by  the 
tate  for  building  or  completing  the  farm-house  &c.  on  the  intestate's 
9  at  — ,  or  for  executing  any  and  what  other  works  on  the  intestate*s 
estates,  or  on  any  and  what  part  thereof ;  And  whether  such  con- 
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tracts,  or  any  and  which  of  th^oi  respectively,  are  binding 
tup.'Y-Langtfm  v.  Burton,  V.-C.  T.,  25  Feb.  1852,  B.  48 

6.  Inquiry  as  to  Saks  and  Contracts  by  Trustee  am 

1.  Ak  inquiry  whether  the  Deft  (the  trustee  and  exo 
death  sold  any  and  what  part  or  parts  of  the  testate 
devised  by  his  will  to  be  sold,  or  entered  into  any  and  ^ 
contracts  with  any  person  or  persons,  and  whom,  for  tl 
or  of  any  and  what  part  or  parts  thereof,  and  for  what  i 
money ;  And  whether  any  and  what  proposal  or  proposi 
to  any  such  sale,  has  or  have  been  made,  and  when  and 
to  whom.  2.  And  if  it  shall  appear  that  any  part  th 
sold,  an  account  of  the  money  arising  by  such  sale,  recer 
of  the  application  thereof.  3.  And  if  it  shall  appeal 
Deft  has  entered  into  any  such  contract  or  contracts,  oi 
proposal  or  proposals  has  or  have  been  made,  which 
carried  into  execution,  an  inquiry  whether  such  oontnu 
or  proposal  or  proposals,  is  or  are  proper  and  for  the 
Pits,  the  infants,  to  be  carried  into  execution,  and  whet 
any  and  what  modifications ;  (And  whether  the  said  D 
good  title  to  the  purchaser  or  purchasers  of  the  estat< 
any  such  contract  or  contracts). — See  Stronge  v.  Hawl 
p.  1210. 

7.  Inquiry  as  to  Option  to  purchase. 

An  inquiry  whether  the  testator  was  at  the  time  of  hu 
to  any  right  to  acquire  any  and  what  real  estate  subject 
of  any  and  what  sum  of  money,  and  whether  it  would  b 
and  for  the  benefit  of  the  testator's  estate  that  any  sue 
be  exercised,  and  by  whom,  on  behalf  of  the  testator's 
neby  v.  Latchford,  M.  R.,  8  May,  1875,  A.  808. 

8.  Direction  to  cotnplete  Sak. 

Akd  Let  the  Defts  complete  the  sale  of  the  testator's  f; 
certified  to  have  been  not  yet  completed ;  And  Let  th( 
within  &c.  after  receiving  the  same,  lodge  the  residue 
shall  receive  in  respect  of  the  purchase-moneys  of  th 
beyond  the  sums  of  &c.,  in  Court,  as  directed  in  the  schc 
[Add  Lodgment  Schedule,  No.  1.] — See  Williams  v.  Ket 
274,  n.,  ef  sup.  p.  12^2. 


9.  Inquiry  as  to  deferring  Sale. 

As  inquiry  whether  it  will  be  fit  and  proper,  and  foi 
(such  of)  the  persons  interested  in  the  testator's  real  < 
infants  or  married  women)  that  the  sale  of  any  and  wlm 


.Ai}^. 


XT,] 


Saks  and  Contracts. 


1305 


iT^B  r^al  estates  Bhould  be  postponed,  and,  if  so,  how  the  same 
[  be  dealt  -with  m  the  meantime ;  And  any  of  the  parties  are  to 
[ibertj  to  lay  proposals  before  the  Judge  with  respect  to  the  sale 
chase  of  any  parts  of  the  testator's  real  estates. — Silvester  v.  S, , 
S.,  21  Dec.  1861,  B.  2404. 

10.  liigM  of  Pre-emption  declared. 

ULRE  that  the  riglit  of  pre-emption  given  by  the  wiU  of  H.,  the 
>r  t&c,  extended  as  well  to  his  freehold  as  to  his  copyhold  estates, 
Lat  such  right  is  now  vested  in  the  Pit. — Hunt  v.  -fiT.,  V.-C.  W., 
c.  1872»  A.  3272. 

I.  Direeiion  to  ^ell  if  Eight  of  Pre-emption  be  not  exercised. 

inquiry  whether  the  Pit  has  elected  or  does  elect  to  avail  himself 
>  right  of  pre-emption  given  him  by  the  will  of  the  testatrix  to 
id  what  extent ;  And  Let  a  period  be  fixed  within  which  such 
m.  m  to  be  made ;  And  if  it  shall  appear  that  the  Pit  has  elected 
le  shall  elect  to  avail  himself  of  such  right  of  pre-emption,  then 
*lt  "by  his  counsel  consenting)  Let  a  time  be  fixed  within  which 
jurchase  is  to  be  completed ;  And  if  the  Pit  shall  not  avail  himself 
J  said  right  of  pre-emption,  or  in  case  the  purchase  shall  not  be 
et^d  within  the  time  so  to  be  fixed,  or  within  such  further  time 
ill  be  appointed  by  the  (Judge)  (the  Pit  by  his  counsel  consent- 
Let  the  &aid  estates  devised  by  the  said  will  to  the  Pit  and  others, 
h  parts  thereof  as  the  Pit  shall  not  elect  to  purchEise,  be  sold 
the  approbation  Sec— Fowler  v.  F.,  V.-C.  E.,  17  Nov.  1849,  A.  778. 

J.  Inquirt/  as  to  carrying  into  effect  Agreement  foi*  Eoschange. 

inquiry  whether  it  is  fit  and  proper,  and  for  the  benefit  of  the 
or*s  estate,  and  the  persons  entitled  thereto,  that  the  agreements 
Le  exchange  of  the  estates  in  the  testator's  will  and  the  schedule 
}  said  agreement  mentioned,  should  be  carried  into  execution,  and 
ier  with  or  without  any  and  what  variation  in  the  terms  thereof, 
rliether  any  and  what  proceedings  should  be  taken  in  reference 
to.— Cbjo«  Y.  Evans,  V.-C.  K.,  7  June,  1858,  A.  1783. 


3.  Exchange  of  Estaim  notwithstanding  Judgment  for  Sale. 

!D  tMs  Court  being  of  opinion  that  the  exchange  of  the  unentailed 
^  at  H.  4c.,  for  the  entailed  estates  called  M.  &c.,  is  fit  and 
^t  Let,  notwithstanding  the  judgment,  dated  &c.,  for  the  sale  of 
aid  estates  at  H.,  the  Petr  be  at  liberty  to  prosecute  the  proposal  in 
elition  (summons)  mentioned,  for  effecting  an  exchange  of  the  said 
e?  at  H.  for  the  said  entailed  estates  called  M.,  before  the  Board  of 
Ciulture ;  And  in  ease  the  said  exchange  shall  be  sanctioned  by  the 
Board,  Let  the  same  be  carried  into  effect  under  the  authority  of 
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the  said  Board  ;  And  Let  the  said  estates  at  H.,  when  i 
be  vested  in  the  Deft  and  her  heirs,  upon  the  trusts  of  t 
the  father  of  the  Petr ;  And  Let  the  said  estates  called 
exchanged,  be  sold  with  the  approbation  &c. — See  Blake  ^ 
Nov.  1854,  A.  70. 

For  inquiry  as  to  ap^reement  or  proposal  by  testator  for  s 
DiMs  V.  Leiuis,  V.-C.  S.,  10  Dec.  1859,  A.  390. 

For  oi-der  declaring  heir's  right  to  have  piirchaso  by  intes 
out  of  personalty,  see  Hood  v.  if.,  V.-C.  S.,  4  July,  1857 ;  6*.  C, 
Soton,  4th  edit.  p.  909. 

St'C  Real  Estate  Charges  Acts,  snp.  pp.  1294—1296. 

NOTES. 
EQUITABLE  CONVERSION  BY  WILL  OR  CONTRACT. 

The  right  of  an  heir  or  devisee  to  have  the  purchase-mc 
which  the  deceased  contracted  to  purchase  paid  out  of  the  pei 
now  limited  to  the  case  of  testators  or  intestates  dying  befo 
and  intestacies  before  31  Dec.  1877:  see  30  &  31  v.  c.  69,  s 
C(H>A-,  Hardifig  v.  //.,  13  Eq.  417,  493 ;  and  40  &  41  V.  c.  34,  el 
Estates  which  the  testator  had  contracted  to  sell,  the  cc 
become  binding  before  his  death,  passed  under  a  devise  of 
Lymqht  V.  Edwards,  2  Ch.  D.  499;  Wall  v.  Bright,  1  J.  &  ^V 
lie  Thomas,  T,  v.  Howell,  34  Ch.  D.  166 ;  and  the  legal  estate 
residuari^  gift  to  trustees  upon  trust  to  sell :  Surrey  Commercia 
W.  N.  (78)  163 ;  but  leaseholds  which  he  had  agreed  to  sell  si 
tions  of  title  did  not  pass  under  a  gift  of  his  leaseholds  and  sec 
V.  Teagtie,  7  W.  R.  84 ;  but  this  case  was  doubted  in  Callow 
Ch.  D.  550,  which  decides  that  a  bequest  of  **  all  securitie 
includes  sums  due  to  the  testator  for  which  he  has  a  vendor's  J 
purchase-money. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  4,  whe 
of  any  person  there  is  subsisting  a  contract  enforceable  agaii 
devisee  for  the  sale  of  the  fee  simple  or  other  freehold  interest 
his  heirs  general  in  any  land,  his  pers.  represves  shall,  by  virl 
have  power  to  convey  the  land  for  all  the  estate  and  interest  V( 
his  death  in  any  manner  proper  for  giving  effect  to  the  contrac 
veyance  made  under  this  section  is  not  to  affect  the  beneficial 
person  claiming  under  any  testamentary  disposition,  or  as  heir 
of  a  testator  or  intestate,  and  the  section  applies  only  in  cases 
the  3l8t  December,  1881. 

A  diiection  to  convert  must  be  imperative  in  order  to  worl 
conversion  in  the  meantime,  and  personalty  will  not  be  conven 
tiou  to  invest  in  land  or  other  securities :  Van  v.  Barnett,  19  ' 
Jiich  V.  Whitfield,  2  Eq.  583 ;  Atwell  v.  A,,  13  Eq.  23  ;  Be  Bird, 
(1892),  1  Ch.  279;  unless  the  intention  is  that  the  other  invesi 
interim  only :  Earlom  v.  Saunders,  Amb.  241 ;  nor  by  a  m 
invest  in  laud:  De  Beauvoir  v.  De  B,,  3  H.  L.  C.  524;  Re  J 
226  ;  or  permission  to  convert :  Lucas  v.  Brandreth,  28  Boav.  2' 
for  reinvestment  in  freeholds,  copyholds,  or  leaseholds  :  h 
nor  where  there  is  a  power  to  postpone  the  conversion :  Glovt 
W.  R.  677 ;  nor  where  the  effect  is  to  repose  a  discretion  ii 
whether  thev  will  sell  or  not :  Re  Hotchkys,  Freke  v.  Calmady,  32 
but  a  direction  to  trustees  to  sell  so  soon  as  they  shall  see  fit  for 
the  cs.  q,  tr,,  or  when  it  shall  appear  to  be  for  their  benefit,  a 
imperative  direction  to  convert :  Re  Raw,  Morris  v.  On'ffiihs,  2i 
Doughty  v.  Bull,  2  P.  Wms.  320;  Robinson  v.  i2.,  19  Beav.  4 
Aviolet,  W.  N.  (87)  217;  and  conversion  takes  place  on  a 
becoming  absolute  by  subsequent  events:  Mitchison  v.  BucH 
480. 
A  mere  direction  in  a  will  that  the  residuary  real  estate  shaU 
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'  transmission,  be  impressed  with  the  quality  of  personalty  from  the 
the  testator*^  death,  does  not  amount  to  a  conyersion :  Hyett  v.  Mekin, 
D.  735. 

[>n3  exerd^g  a  power  of  appointment  imder  a  settlement  of  land  as 
with  a  mere  power  o!  sale,  may  appoint  the  shares  as  personalty : 
.  Sadler ^  S  Ch.  419. 

a  general  residuary  gift  in  the  will  of  the  donee  of  a  general  power 
•im<j /ffciV,  C4irrj  tho  proceeds  of  sale  of  real  estate  not  impressed  with 
fur  reconversion  :  BInke  v.  5.,  15  Ch.  D.  481 ;  or  stock  invested  in 
me  of  the  tea  tat  nx  at  her  request,  and  representing  such  proceeds 
5,  and  impressed  with  a  trust  for   reconyersion  only  in  default  of 
tanent  by  her  :  Chmdfer  v.  Fi>cock,  16  Ch.  Div.  648. 
)  what  are  lands  **  directed  to  be  sold"  within  55  G.  3,  o.  184,  Sched. 
[L*  for  the  purposos  of  legacy  duty,  see  Hanson,  19,  20,  208. 
the  effect  of  a  direetion  to  convert  at  the  request  of  a  person  named, 
wnton  V,  Hairlfii,  10  Yeis.  129 ;  ife  Taylor,  9  Ha.  596. 
with  a  consent ;  Lfchmere  v.  Carlisle,  3  P.  Wms.  219,  220 ;  Davte$  v. 
tr,  6  Sim.  585. 

[»rtsrage  does  not,  until  sale,  operate  as  a  conversion :  Bourne  v.  5.,  2 
;  tnoiigh  on  m\fi  the  Hsurpliis  money  is  to  be  paid  to  the  mortgagor's 
ir  adniora  :    Wngkt  v.  lii^s^,  2  S.  &  8.  323 ;  and  see  Re  Underivood,  3  K. 
15. 
o  conversion  of  land  for  partnership  purposes,  see  Waterer  v.  W,,  15 

lere  notice  to  treat  given  by  a  railway,  &c.  company  does  not  effect 
fiion  :  Jfiu/n€s  v.  //.,  1  I>r-  &  S.  426;  but  the  land  is  converted  by  any 
rt,  thouflfh  under  compulsion,  which  is  enforceable,  as  to  which  see 
L»,  '*  Specipic  Perform.in'ce,"  Sect.  V. 
m  an  absolute  order  for  tMile  is  made  by  the  Court  in  an  admon 

the  converaion  dates  from  the  order :  Hyett  v.  Mekin,  25  Ch.  D. 
md  gee  i?e  Beami^IC^  Edatr,  27  L.  E.  Ir.  326 ;  and  in  case  of  a  sale 
'  Court,  there  13  in  general  no  equity  between  the  persons  claiming 
ilty  and  those  claimijig  the  personalty,  whether  in  tne  case  of  sale  of 
5f  a  lunatic :  Re  Mttry  Smithy  10  Ch.  79;  or  an  infant :  Steed  y,  Preece, 

192 :  ArmM  \\  DUoft,  ID  Kf^,  113  ;  although  more  is  sold  than  neces- 
*S,  i\  ;  unless  the  Act  under  which  the  Court  sells  shows  that  the 
li^  of  the  fjale  retaio  their  eharacter  of  realty :  Foster  y.  F,,  1  Ch.  D, 
Settled  Estates  Act,  1877  (40  &  41  V.  c.  18),  ss.  34—36;  Partition  Act, 
31  &  32  V,  c.  40),  fl.  8:  and  see  sup.  Chap.  XXXVIII.,  **  Infants." 
wrhere  realty  is  cnnvt^rted  by  Act  of  Parliament,  it  is  taken  in  its  actual 

Frewm  v.'/\,  10  Ch.  610  (Irish  advowson  changed  to  a  right  to  com- 
ion)  ;  and  see  Vadman  t,  (■,    13  Eq.  470. 

lediate  convci'sion  directed  by  will,  though  there  be  a  discretion  as  to 
ae,  is  deenie<l  to  take  fiffec  t  from  the  testator's  death :  Robinson  v.  i?., 
Lv.  494  ;  but  not  before  :  Beauderk  v.  Mead,  2  Atk.  170. 
(lediato  eonvermon,  directed  by  deed,  generally  takes  effect  from  the 
ion  of  the  deed :  Grfffjfh  v.  Bkketts,  7  Ha.  299.  The  principle  is  the 
IS  in  the  case  of  a  will :  /6.  31 1.  If  the  conversion  is  to  take  place  on 
ppening  of  an  event  it  da  ten  from  then :  Ward  v.  Arch,  15  Sim.  389. 
version  undor  an  option  of  ]>m'chase  takes  place  from  the  time  of  its 
exercised :  Townhy  v.  Bnhrtff,  14  Yes.  591 ;  Lawes  v.  Bennett,  1  Cox, 
?oilingic€w<i  v.  Rfmf,  5  W.  It.  484 ;  3  Jur.  N.S.  785;  and  see  Drant  v. 
-  1  Y.  &  C.  C.  580 ;  Emms  v.  Smith,  2  D.  &  S.  722. 


FAlLtmE  OF  PUEPOSE  OF  CONVERSION — RECONVERSION. 

tie  conversion  of  realty  for  the  i)urposes  of  the  wiU,  express  or  implied, 
the  realty  goes  to  the  heir,  Eind  if  the  purposes  fail  wholly,  as  realty,  if 
lh%  as  personalty :  Ackroyd  y,  Smithson,  1  L.  C  Eq.  872 ;  6th  ed.  1027; 
T.  ( Vfo-fn/^,  4  Madd,  4S4  \  Bugster  v.  Fackerell,  26  Beav.  469 ;  Wilson  v. 
;28  Beav,  215  ;  Rfimsaif  v.  Hhelmerdine,  1  Eq.  129.  The  failure  is  only 
1  if  there  are  debts  or'  le|irncie3  to  be  paid:  Wright  v.  TF.,  16  Yes.  188; 
t:  Lomm,  L*  B.  9  Ex.  29;  Ik  Richerson,  Scales  v.  Heyhoe,  (1892)  1  Ch. 
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And  tlio  right  of  the  heir  to  real  estate  descended  is  im 
dirt»ction  to  carry  on  the  testator's  business  any  further  or 
is  neccBsary  for  the  purposes  of  the  will :  lie  Cameron,  Kixc 
Div.  19. 

The  hipsed  shares  of  a  mixed  fund  go,  so  far  as  constitute 
personalty,  to  the  heir  and  next  of  kin  respectively:  Ackrot/i 
Bro.  C.  C.'oOS ;  1  L.  C.  Eq.  872  ;  6th  ed.  1027  ;  JiobirU  v.  Walk 
752;  Jessopp  v.  Watsoriy  1  My.  &  K.  665;  AmpJMt  v.  Parh 
221 ;   as  to  which,  however,  see  Court  v.  Buckiand,  1  Ch.  D.  ( 

A  mere  direction  that  the  proceeds  of  sale  shall  be  deemed 
not  prevent  the  heir-at-law  taking :  AmphJdt  v.  Fark^^  2  I 
Court  v.  BuckhvicI,  1  Ch.  D.  605;  Smith  v.  Ilarding,  W.  N.  (7 
JIt/ftt  V.  JMwi,  25  Ch.  I).  735. 

On  the  principle  of  Ackroyd  v.  SmitJiSon,  sup.,  a  chattel  int 
of  realty,  and  made  subject  to  limitations  which  fail,  results 
chattel  :*  Burley  y.  IJveh/n,  16  Sim.  290,  295. 

Where  conversion  of  land  directed  by  deed  fails  totally, 
settlor's  heir:  Bipley  v.  Wat4:rtcorth^  7  Ves.  435 ;  failing  partii 
of  kin  :  Chrke  v.  Franklin,  4  K.  &  J.  265  ;  6  W.  E.  836;  E 
1  Bro.  C.  C.  86. 

Money  directed  by  will  to  be  converted  into  land  for  pur 
totally  or  partially  goes  to  the  next  of  kin :  Hereford  v.  Ro 
481  ;  C(}yan  v.  StevenSy  lb.  482,  n. ;  5  L.  J.  N.S.  Ch,  17  ;  and 
as  realty  or  personalty,  according  to  its  character  in  equit 
such  failure:  Curteis  y.  Wormald,  10  Ch.  Div.  172;  overru 
Oifdlee,  Joh.  536,  582. 

Whore  money  is  to  be  laid  out  in  land  to  be  settled  to  us 
are  exhausted  cxccj)t  a  legal  jointure,  the  jointress  has  an  e 
the  investment  in  land;  secuSf  semhlf,  in  the  case  of  portionc 
Bosshfn,  11  Ch.  I).  640. 

And  where  rents  of  an  infant  tenant  in  tail  were  expended 
buildings  which  were  burnt  down,  the  policy  moneys  being 
of  the  infant,  the  reversioner,  in  the  absence  of  any  provisic 
ment  as  to  fire  insurance,  had  no  equity  for  reconversion :  Wq 
mill,  23  Ch.  D.  188. 

^^^lere  there  is  a  covenant  to  lay  out  money  in  land  {PM 
ton,  1  Bro.  C.  C.  223),  or  a  trust  to  raise  a  sum  of  money  < 
Newberry,  5  Ch.  D.  746),  for  purposes  which  have  failed  at  t 
obligor,  &c.,  the  money  or  land  devolves  according  to  the  e 
was  at  his  death. 

As  to  conversion  under  covenant  to  pay  money  to  trustees  1 
the  purchase  of  land,  on  trusts  which  fail,  see  Fulten^j  v.  Iki 
C.  C.  223;  Lechmere  v.  L.,  Ca.  t.  Talb.  80;  Chichester  y.  Bid 
295. 

A  contract  by  a  testator  for  sale  of  real  estate,  the  title  to 
at  his  death,  and  is  not  subsequently  accepted  by  the  pure 
effect  a  conversion :  Be  Thovias,  T,  v.  Howell^  34  Ch.  D.  166. 

A  devisee  was  held  not  to  have  adopted  his  testator's  pan 
to  efl'ect  a  conversion  relating  back  to  the  testator's  lifetime 
Parry  v.  Spencer,  34  Ch.  D.  214  ;  but  where  an  option  to  pu 
given  to  a  lessee,  the  exercise  of  it  after  the  lessor's  death  h 
eHect  a  retrospective  conversion  as  between  his  real  and  pers 
Adams  and  The  Kensington  Vestry,  27  Ch.  Div.  394  ;  Laives  v. 
167 ;  but  not  when  the  option  is  exercised  after  the  death  of  tl 
and  see  Lewin,  1084. 

And  as  to  failure  of  trusts  for  conversion  generally,  sec 
Hayues,  395;  Ackroyd  v.  Srnithson,  1  L.  C.  Eq.  872;  6th  e 
Exors.  663;  8th  ed.  669;  9th  ed.  585;  Lewin,  1072  et  seq. 

As  to  reconversion  by  election  of  the  person  or  persons  absc 
see  Mutlow  v.  Biyg^  1  Ch.  Div.  385,  and  cases  there  cited ; 
19  Ves.  109;  Meek  v.  Devenishy  25  W.  E.  688;  Be  Leivis,  F 
Ch.  D.  654 ;  Lewin,  1094. 

WTiere  a  lunatic's  estate  was  subject  to  a  mortgage,  which 
to  pay  off,  an  order  was  made  that  the  mortgage  be  paid  off 
dice  to  the  question  how  the  mortgage  should  ultimately  b 
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>  Iw  kept  on  foot  by  transferring  it  to  the  committee,  to  be  disposed  of 

>  Court  should  direct:  Be  Mdly,  49  L.  T.  N.S.  429;  Be  Leeming,  3  D. 
r.  43. 


Section  XVT. — Leases  and  Occupation — Permanent 
Imfbovements. 

1.  Inquiry  as  to  Leases  granted. 

inquiry  whether  the  said  real  estates  or  any  and  what  part 
of  have  been  let  upon  lease,  and  by  whom  the  same  were  so  let, 
irhether  the  same  were  properly  let. — Potter  v.  Bakery  V.-C, 
[)v.  1826,  B.  2164. 


ioquiries  as  to  grant  or  renewal  of  leases,  and  repurchasing  or  corn- 
ling  for  anns,  and  investments,  and  income,  see  Longmore  v.  Elcum, 
k  G.  a  371. 


''if'.i 


2.  Inquiry  as  to  Occupation  Rent — Account. 

inquiry  what  is  the  proper  occupation  rent  with  which  the  Pit 
t  to  be  charged  during  such  time  as  the  said  farm  &c.  have  been 
)  occupation  ;  An  account  of  what  is  due  from  the  Pit  in  respect 
ch  occupation  rent. — See  Badham  v.  Allen^  M.  E.,  6  Dec.  1860, 
43. 


3.  Defendant  to  he  charged  icith  Occupation  Bent. 

j>  the  Deft  by  her  counsel  admitting  that  she  has  been,  and  now 
the  occupation  of  the  real  estates  of  the  intestate.  Let  an  annual 
)  by  way  of  rent  be  set  on  the  said  estates  during  the  time  the 
has  been  so  in  possession  ;  And  Let  the  Deft  be  charged  there- 
accordingly  (in  her  accounts  of  rents  and  profits). — Lechmere  v. 
ier,  V.-C,  2  July,  1816,  B.  1833. 

r  inauiry  whether  Deft,  the  trustee,  has  been  in  occupation,  and  if  so 
nual  value  to  be  charged  by  way  of  rent ;  or  if  he  occupied  under  any 
ng  lease  by  the  testator,  Deft  to  be  charged  according  to  the  rent 
red,  see  Simmmis  v.  Gutteridge,  M.  E.,  16  Feb.  1805,  B.  270 ;  Badtnore 
ner,  M.  R.,  17  July,  1805,  B.  841. 

r  order  for  Deft  to  be  charged  with  the  annual  royalty  rent  for  clay 
by  him  for  the  making  of  bricks,  see  A.  (?.  v.  Grant ,  V.-C,  15  June, 
A.  1584. 


I  . 


4.  Inquiry  as  to  Occupation  by  Trustees. 

I  inquiry  whether  the  Defts  W.  and  S.  {exors  and  trustees),  or 
tr  of  them,  have  or  has  (since  the  testator's  death)  been  in  the 
pation  of  the  said  real  estate,  or  any  and  what  parts  thereof,  and 
[ig  what  periods;  and  if  so.  Let  an  annual  value  by  way  of  occupa- 
lent  be  set  on  the  said  real  estate  or  such  parts  thereof  as  have 

)L.  II.  4  p 
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been  so  occupied  during  such  occupation ;  And  Let  tl 
either  of  them  who  shall  appear  to  have  been  in  sue 
charged  with  such  value  in  the  said  accounts  of  rent 
See  Sahin  v.  WeUon,  V.-C.  W.,  23  April,  1866,  B.  101 

5.  Inquiry  as  to  ImproremenU. 

*'  An  inquiry  what  permanent  improvements  of  the  r 
testator  have  been  effected  by  the  Deft  {exor  and  trustee 
and  to  what  amount,  such  improvements  have  increa 
value  of  such  estate ;  or  so  that  the  same  could  be  1 
any  or  what  increased  rental;  but  such  inquiry  is 
prejudice  to  any  question  between  the  tenant  for 
testator's  will  and  the  Deft."— i^a/rm  v.  Waton,  V.-C 
1866,  B.  1016. 

For  like  inquiries  and  accounts  in  partition  actions,  k 
•*  Partition  and  Sale,"  Sect.  I. 

6.  The  Like — as  to  Buildings, 

At  the  request  of  the  Pit  by  his  counsel,  but  withe 
any  question,  Let  an  inquiry  be  made  what  additions  \ 
to  the  buildings  standing  upon  the  testator's  land  in 
claim  mentioned,  and  what  improvements  have  been  i 
buildings  and  land,  and  what  new  buildings  have  be 
when,  either  entirely  or  partly  on  the  testator's  land  I 
alone  or  jointly  with  others,  and  whether  for  the  pui 
their  business  or  otherwise,  and  what  is  the  value  of 
improvements,  and  new  buildings. — See  Hunt  v.  H.^  V 
1872,  A.  8272. 

For  orders  authorizing  leases  and  expenditure  by  trusted 
1000,  and  for  notes  as  to  what  payments  will  be  allowed 
repairs  and  improvements,  pp.  1004,  1005. 

As  to  the  measure  of  the  personal  liability  of  an  exor 
estate,  who  takes  beneficial  possession  of  the  testator's  le 
Boivts,  Earl  of  Strathmore  v.  Vane,  37  Ch.  D.  128. 


Section  XVII. — Carrying  on  Busine 

1.  Inquiry  as  to  carrying  on  Testator^s  Business  J 

An  inquiry  whether  it  will  be  proper  and  for  the  bei 
tage  of  the  Pits,  the  infants,  and  of  the  Defts  A.,  and 
for  the  benefit  of  the  persons  interested  in  the  testato 
the  testator's  business  should  be  carried  on  and  contin 
if  so  in  what  manner  and  upon  what  terms],  and  if  n 
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one  in  respect  thereof ;  [^or,  And  Let,  if  it  shall  appear  not  to  he 
er  and  for  their  benefit  and  advantage,  the  lease  of  the  house  in 
li  the  paid  trade  is  carried  on,  and  also  the  stock-in-trade,  he  sold 
the  approbation  of  the  Judge.] 

Ifiqitirt/  as  to  Te^iator^s  Business^  and  tchether  to  he  continued 
or  disposed  of. 

.  "An  inquiry  whether  the  testator  was  engaged  in  any  and 
:  trade  or  biisiDt-ss  at  his  death,  and  where,  and  how,  and  by  whom, 
ander  what  iiixunistiinces,  the  same  was  carried  on  at  his  death, 
has  8inee  been  carried  on,  and  what  gains  and  profits,  if  any, 
been  made  thereby  since  his  death ;  11.  An  inquiry  whether  it 
be  fit  and  proper,  and  for  the  benefit  of  the  infant  Pit  and  of  the 
r  persons  interested  under  the  said  will,  that  the  testator's  trade 
lainess  shall  be  carried  on  and  continued  by  the  Defts,  or  any  of 
L,  personally,  or  by  any  person  or  persons  to  be  employed  by 
i,  or  in  any  other  manner;  or  that  the  mills,  machinery,  and 
lises  where,  or  by  means  whereof,  such  trade  or  business  is 
ed  on  shall  be  let,  and  to  whom,  and  on  what  terms ;  or  that  such 
less  shall  be  wound  up  and  disposed  of ;  And  if  it  shall  appear 
o  be  proper  and  for  the  benefit  and  advantage  of  the  infant  Pit 
}ther  persons  interested  under  the  said  will  that  the  said  trade  or 
less  should  be  carried  on  and  continued,  Let  the  same  be  let  or 
id  up  and  sold  as  may  be  proper  and  for  their  benefit,  with  the 
[jbation  of  the  Judge."— i?Ao</e*  v.  /2.,  V.-C.  S.,  30  May,  1868, 
J15, 

3*  Inquiry  m  to  Business  carried  on,  and  Stock  and  Profits. 

An  in<jniry  under  what  circumstances  the  testator's  business  of 
-keeper  has  been  carried  on  from  his  death  until  the  —  day  of  — , 
Fhat  gains  and  profits  have  been  derived  by  the  Deft  in  respect 
le  said  business  during  that  period;  2.  An  inquiry  whether  the 
ter^s  stock-in-trade,  furniture,  farming-stock  and  effects,  or  any 
what  parts  thereof,  have  been  sold ;  and  if  so,  under  what  circum- 
lea ;  3.  An  inquiry  whether  it  will  be  for  the  benefit  of  the  Pits 
the  Deft  should  become  or  be  confirmed  as  the  purchaser  of  the 
stock-in-trade,  f uniiture,  farming-stock  and  effects,  at  the  price  of 
the  amount  of  the  valuation  thereof,  or  upon  any  other  and  what 
^.—BickneU  V.  £.,  M.  R,  11  Jan.  1853,  A.  436. 


Inquiry  as  to  Infestate^s  Farming  BusinesSf  and  Eoependiture 
thereon  since  his  Death. 

f  inquiry  whether  the  intestate  at  the  time  of  his  death  was  carry- 
in  any  farming  business  on  any  and  what  farm,  and  under  any  and 
\  lease  or  otherwise,  and  whether  such  business  has  been  carried 
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on  by  the  Peft  C.  {admix)  nnce  the  death  of  the  intesta 
any  and  what  moneys  have  been  properly  expended  by 
cropping,  managing,  and  cultiYating  such  farms,  and  w 
done  in  respect  of  snch  farming  business. — Smith  v.  C 
25  Jan.  1873,  B.  215;  and  see  Norman  v.  Baldry,  Y. 
1834,  B.  1527;  S.  C,  6  Sim.  621. 

For  order  directing  exors  to  carry  on  business,  and  to  le 
^ntin^l  balance  sheets  showing  the  result  of  trading,  sc 
y.-G.  M.  at  Chambers,  14  June,  1871,  B.  1543. 

5.  Inquiry  as  to  Testatar^s  Interest  in  Busi 

Inquibt  what  was  the  nature  of  the  testator's  right 
the  business  carried  on  by  him  at  his  decease,  and  t 
stock  in  trade  used  and  employed  therein,  and  the  debt 
at  the  time  of  his  decease. — Mordaunt  v.  Smith,  M.  B. 
B.  1531. 

6.  Inquiry  as  to  Testator's  Trade — Use  of  Assets — Si 
And  if  with  Widatv's  Assent. 

Account  of  dealings  and  transactions  ; — Usual  accou 
estate. — **  An  inquiry  whether  any  trade  or  trades  in  wl 
at  his  death  was  engaged,  was  or  were  continued  after  h 
whom,  and  for  what  time,  and  under  what  ciroumstanc 
any  and  what  part  of  his  assets  was  after  his  death  use( 
in  and  for  the  purposes  of  any  or  what  trade  or  tHw 
businesses,  and  under  what  circumstances ;  And  whethe 
any  and  what  part  of  his  effects  and  property  was  sold 
pany,  and  when,  and  by  whom,  and  for  what  price  oi 
and  under  what  circumstances,  and  whether  the  prope 
if  any,  so  sold,  or  any  and  what  part  thereof,  was  or  i 
purchased  by  the  Deft  B.  {trustee)^  and  for  what  price  o 
and  under  what  circumstances ;  And  whether  — ,  the  U 
after  the  testator's  death  assented  to  the  acts  of  the  L 
acts,  if  any,  of  the  Deft  L.  {co-trustee),  in  the  admon  ( 
of  the  testator's  estate,  and  in  relation  to  the  trade  or  tr 
been  carried  on  by  the  testator,  or  any  or  which  of  such 
what  circumstances." — Usual  directions. — Barker  v.  Bir 
16  July,  1847,  A.  2203  ;   1  D.  &  S.  391. 

For  inquiries  and  directions  as  to  carrying  on  testator's 
of  his  property,  see  Blackwell  v.  Bull,  1  Keen,  182 ;   Whitrm 
2  Y.  &  C.  C.  18 ;  TravU  v.  3/t7we,  9  Ha.  157. 

7.  Interest  and  Profits  of  Trade  since  Testator^ s  L 
distinguished. 

Aocouirr  of  personal  estate — '*  distinguishing  any  pai 
sonal  estate  which  has  arisen,  or  been  produced,  from  ii 
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led  due  Bince  the  testator's  death,  or  from  profits  deriyed  from  his 
)  of  &c.,  made  bj  carrying  on  his  trade  since  his  death." — Stodhart 
yU,  V.-C,  10  Aug.  1816,  B.  1773. 

J.  Inquiry  as  to  Valuation  of  Stock-in- Trackf  and  if  taken  by 
Testator^B  Sons  under  Will. 

\jx  inquiry  whether  a  raluation  was  made  of  the  stock  in  trade  and 
res  used  in  his  trade  by  the  testator,  pursuant  to  the  directions 
uned  in  his  said  will,  and  if  so,  what  was  the  amount  of  such 
ation,  and  whether  such  stock-in-trade  and  fixtures  were  taken  at 
amount  by  the  testator's  three  sons  T.  &c.,  in  accordance  with  the 
itions  in  that  behalf  contained  in  the  said  will,  or  how  the-  same 
every  part  thereof  was  disposed  of,  and  to  whom,  and  when,  and 
what  consideration."— -ffiun^  v.  Hunt,  V.-O.  W.,  21  Dec.  1872, 
272. 

ft  orders  on  the  same  subjects  in  partnership  actions,  see  Chap.  XLIX., 

LBTKEaSHIP." 

9.  Remuneration  allowed  to  Executors  for  carrying  on  Farms. 

Declabe  that  under  the  special  circumstances  of  the  case  the  Defts 
md  C.  ought  to  be  allowed  the  sum  of  £120  out  of  the  testator's 
lonal  estate  for  their  care  and  pains  and  loss  of  time  in  managing 
carrying  on  the  testator's  three  farms  of  L.,  W.,  and  T.  in  the 
dings  mentioned ;  And  Let,  in  addition  to  the  accounts  &c.,  an 
»imt  be  taken  of  the  receipts  and  payments  of  the  Defts  E.  and  C. 
unying  on  the  said  three  farms,  and  of  the  profit  or  loss  made  or 
ained  thereby,  and  in  taking  such  account  the  said  Defts  are  to  be 
wed  the  sum  of  £120  out  of  the  testator's  personal  estate  for  their 
s  and  pains  and  loss  of  time  as  aforesaid,  and  this  account  is  to  be 
lont  prejudice  to  any  question  as  to  the  extent  of  the  interest  of  the 
te  of  the  testator  in  the  said  farms." — Forster  v.  Ridley^  L.J  J., 
ily,  1864,  A.  1459  ;  S.  C,  4  N.  E.  417. 

or  inquiry  as  to  allowance  for  management,  see  HeUing  y.  Hayes, 
1 W.,  4  May,  1872,  A.  1168. 


Inquiries  8fc.  where  Testator's  Assets  are  sufficient  to  meet  his 
Debts  at  the  time  of  his  Deaths  but  insufficient  to  meet  the  Debts 
incurred  by  the  carrying  on  of  his  Business  pursuant  to  his 
Will. 

F  it  shall  appear  that  the  testator's  estate  is  more  than  sufficient 
payment  of  the  testator's  funeral  and  testamentary  expenses,  the 
ts  owing  to  his  creditors  at  the  time  of  his  death,  and  the  costs  of 
action.  Let  the  following  inquiries  be  made  ;  1 .  An  inquiry  what 
litors  there  are  whose  debts  haye  been  incurred  by  reason  of  the 
ator's  business  being  continued  after  his  death  under  the  power 
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in  liis  will  contained ;  2.  An  inquiry  wliat  amount  of 
assets  has  been  properly  employed  by  the  defendants  in 
the  testator's  business,  and  what  is  the  amount  of  sucl 
able  for  payment  of  the  debts  lastly  hereinbefore  me 
liberty  to  any  of  the  last-mentioned  creditors  to  apply  tc 
payment  of  their  debts  out  of  the  assets  so  available ; 
applicant's  costs  of  this  application  be  added  to  the  s 
claim. — Costs  of  Pits  and  Defts  to  be  costs  in  the  acti 
B.,  M.  R.,  28  Mar.  1887,  A.  685. 


NOTES. 

liighU  and  Liabilities  of  Exors  carrying  on  Business, — Exor 
to  realize  their  testator's  estate  to  the  best  advantage,  ma 
business  for  such  reasonable  time  as  is  necessary  to  eoab] 
it  as  a  going,  concern :  Collinson  v.  Lister^  20  Beav.  256,  36< 
V.  Noble,  6  ISim.  506;  Dowse  v.  Gorton,  (1891)  A.  C.  190 
do  so  may  bo  entitled,  even  as  against  the  testator's  crcdi 
demnity  out  of  the  estate  in  respect  of  liabilities  properly  ii 
V.  Gorton,  snp.  at  p.  199;  and,  (^lUHid  beneficiaries  luider  the  \ 
the  exors  to  carry  on  the  business  for  a  reasonable  time  n 
from  a  general  ])ower  to  postpone  the  sale  and  conversion 
although  the  business  is  not  specially  refen-od  to :  Be  Ch 
Broirn,  26  Ch.  Div.  42. 

But,  except  for  the  purpose  of  realization,  exors  are  not  ji 
tinning  to  carry  on  the  testator's  business,  unless  there  is  a  dis 
given  by  the  will:  Kirkman  v.  Booth,  11  Beav.  373;  Colli 
sup, 

A  power  to  exors  who  renoimce  to  carry  on  the  testator's 
not  empower  the  admix  to  do  so:  Lambert  v.  BemUe,  3  N 
a  direction  to  cany  on  a  trade  fonning  a  distinct  portion  oi 
estate  does  not  of  itself  autliorize  the  investment  of  furth( 
M^Stillie  V.  Acton,  4  D.  M.  &  G.  744  ;  and  if  it  is  to  be  c 
a  specified  part  of  his  property,  only  that  part  is  liable  fo 
debts:  Cutbnsh  v.  C,  1  Beav.  184;  Exp,  Garland,  10  Ves.  1 
V.  Symons,  26  Ch.  Div.  245 ;  Be  Johnson,  Shearman  v.  B</bin 
648  ;  on  the  subsequent  bankruptcy  of  tlie  firm  the  amount  sc 
left  in  it  cannot  be  proved  for :  Scott  v.  Izon,  34  Beav.  434 ;  ar 
ship  Act,  1890,  s.  3. 

AVhere  a  newspaper,  part  of  assets,  was  carried  on  under  1 
stationer  supplying  paper  had  a  Hen  on  the  fund  in  Court  pric 
Tinkler  v.  JJindtnarsh,  2  Beav.  318;  and  where  a  victualle 
trade  to  be  carried  on  by  his  exors,  a  brewer  and  a  spirit  mere 
to  supply  him,  tliey  were  entitled  to  do  so  at  fair  market  pr 
Lnnyford,  2  Beav.  362. 

The  Court  cannot  on  behalf  of  infants  authorize  the  admc 
an  intestate's  trade :  Land  v.  X.,  43  L.  J.  Ch.  311. 

Exors  cannot  be  made  liable  for  allowing  part  of  the  tests 
continue  in  a  business,  under  a  power,  though  it  is  lost  by 
surviving  partners:  Bowley  v.  Adams,  2  H.  L.  C.  725,  772;  an 
W„  lb.  Ill, 

The  exors  may  sell  or  pledge  any  part  of  the  property  prop 
in  the  business,  and  may  even,  it  seems,  mortgage  the  freehoi 
which  the  business  is  carried  on :  Devitt  v.  Kearney,  13  I 
M'Neillie  v.  Acton.  4  D.  M.  &  G.  744. 

And  where  all  the  realty  and  personalty  was  given  upon  \ 
and  the  trustees  were  empowered  to  carry  on  the  testator's 
employ  therein  all  tlie  capital  invested  therein  at  his  death,  ai 
or  abridge  the  business  and  capital,  they  were  held  entitled  t< 
for  the  business  by  an  equitable  mortgage  of  the  realty:  Be 
L.  T.  N.a  494. 
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ire  tihelmflmesB  kad  been  properly  carried  on  in  accordance  vith  the 
ons  of  the  -will,  and  with  the  assent  of  the  creditors,  and  in  their 
t  as  well  as  in  that  of  the  beneficiaries,  the  exors  were  entitled,  in 
J  to  eieditors,  to  indemnity  out  of  the  general  estate,  and  not  merely 
tiiiat  portion  of  the  assets  which  had  come  into  existence  or  changed 
n  ance  the  testator's  death :  Dowse  v.  OorUm,  (1891)  A.  C.  190 ;  and 
Owm,  FrUhy  v.  Owen,  66  L.  T.  N.S.  718. 

iring  a  sum  of  money  from  the  firm  on  accouilt  of  what  mi^ht  be 
'  the  estate  did  not  make  the  exors  liable  as  partners:  Hdme  y. 
9nd,  L.  E.  7  Ex.  218. 

fact  that  the  exors  have  allowed  a  sum  due  to  the  testator's  estate 
i  firm  in  which  he  was  a  partner  to  remain  outstanding  does  not 
residuary  legatees  to  an  account  of  the  profits  made  by  the  surviving 
re  since  the  testator's  death :  Vtjse  v.  Foster,  8  Ch.  309 ;  L.  R.  7  H.  L. 

ire  the  surviying  partners  insist  on  usin^  part  of  the  assets  in  the 

38,  the  exors  are  entitled  to  have  a  receiver:  Madgwick  v.  Wimble, 

.  495. 

sceiver  and  manager  of  an  intestate's  business  has  been  appointed, 

gh  there  was  no  l^al  pers.  represve :  Steer  v.  8.,  2  Dr.  &  S.  311. 

»  may  be  allowed  remuneration :  Forster  v.  Ridley,  4  D.  J.  &  S.  452 ; 

9,  sup.  p.  1313. 

0  the  principle  on  which  an  exor,  who  had  been  managing  a  hotel 
;ing  to  the  testator's  estate  and  supplying  it  with  goods  from  his  own 
rs,  was  to  account  for  profits  and  receive  allowances,  see  Re  Williams, 
Williams,  W.  N.  (92)  81. 

«i*a  of  Creditors. — The  remedy  of  a  creditor  of  the  business  for  a  debt 
cted  after  the  death  is  against  the  exor,  not  the  estate :  Far  hall  v.  F., 
.  98;  7  Ch.  123;  7?<5  Morgan,  Pillgrem  v.  P.,  18  Ch.  Div.  93;  Strickland 
nms,  26  Ch.  Div.  245;  22  Ch.  D.  666;  and  see  Re  Evans,  E.  v.  E.,  34 
iv.  597  ;  Dowse  v.  Gwimi,  40  Ch.  Div.  636,  643 ;  (1891)  A.  C.  190 ;  and 
in  action  for  the  amount,  not  by  admon  decree :  Owen  v.  Dtlamere,  15  Eq. 
mt  the  creditor  has  a  right  to  the  benefit  of  the  indemnity  and  lien  which 
^or  as  trustee  has  against  the  property  devoted  to  the  business,  subject 
tities  between  the  heirs  and  cs.  q.  tr.,  e.g.,  the  exor  being  in  default  is 
ititled  to  indemnity  except  on  making  good  his  default :  Re  Johnson, 
imny.  Robinson,  15  Ch.  D.  548;  Exp,  Garland,  10  Ves.  110;  Gallagher 
^ris,  7  L.  B.  Ir.  489;  Strickland  v.  Symons,  26  Ch,  Div.  245,  248 ;  Re 
Idl,  B.  V.  B.,  44  Ch.  Div.  1,  11 ;  and  the  exor  is  bound  to  render  an 
nt  of  the  assets  employed  in  the  business,  at  the  suit  of  a  creditor  of  it 
the  death :  Thompson  v.  Dunn,  5  Ch.  573 ;  but  it  is  premature  for  such 
ors  to  apply  to  enforce  their  right  in  an  admon  action  until,  on  further 
ieiation,  the  exor  is  proved  not  to  be  in  default :  Re  Morris,  23  L.  B. 
13. 

exor  carrying  on  his  testator's  trade  is  personally  liable  for  debts  so 
acted,  althou^  he  avowedly  acts  as  exor :  Labouchere  v.  Tupper,  11 
P.  0.  198 ;  5  W.  B.  797  ;  and  though  the  exor  carries  on  the  business 
J  own  name,  and  the  testetor's  assets  employed  in  it  are  ostensibly  the 
B  property,  a  judgment  creditor  of  the  exor  is  not  entitled  to  take  such 
8 m execution:  Re  Morgan,  Pillgrem y.  P.,  18  Ch,  Div.  93;  and  exors 
>tuig  new  shares  in  a  company  as  exors  are  personally  liable :  Re  Leeds 
%  Co.,  Feamside  and  DearCs  Ca^e,  1  Ch.  231. 

^  Evam,  E.  Y.  E.,  M  Ch.  Div.  597,  a  judgment  creditor  was  declared 
^  by  Kay,  J.,  to  a  Hen  on  the  beneficial  interest  of  the  admix  to 
n  the  goods  had  been  supplied,  and  which  goods  were  sold  on  the  day 
hich  judgment  was  signed  pursuant  to  an  order  previously  made  in  an 
an  action, 

^  0.  xvni.  5,  claims  bj  or  against  an  exor  or  admor  may  be  joined 
such  claims  by  or  against  him  personally  as  **  are  alleged  to  arise  with 
^ce  to  the  estate"  :  see  Padwick  v.  Scott,  2  Ch.  D.  743 ;  Farhall  v,  F., 
1.123. 

1  an  originating  summons  for  admon  by  creditors  of  a  business  carried 
fterthe  testator's  death,  the  Court  declined  to  make  a  judgment  directing 
ial  inquiries :  Re  Bach,  Walker  v.  B.,  W.  N,  (92)  108, 
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And  see  further  as  to  exors  cairying  on  a  trade,  WmB.  Ezc 
1101. 

Ab  to  the  liability  of  exors  and  of  the  estate  for  debts,  si 
death,  contracted  byapartnership  or  company  of  which  th 
member,  v.  Chap.  XT<Ta.,  **  Pabtnsrship." 


4 


Section  XYIU. — Outstanding  Estati 

1.  Inquiry  as  to  outstanding  Estate ^  and  as  to  taking 

An  inquiry  what  parts,  if  any,  of  the  testator's  said 
are  outstanding  and  undisposed  of,  and  upon  what  e 
Let  such  proceedings,  if  any,  as  the  Judge  shall  appro 
the  purpose  of  realizing  and  getting  in  the  same  [or, 
will  be  fit  and  proper  that  any  and  what  proceedings  si 
and  by  whom,  for  the  purpose  of  realizing  and  getting 
any  part  thereof ;  And  Let  such  proceedings,  if  any,  as  t 
approve,  be  taken  accordingly], — See  Star  tin  v.  Feckov 
June,  1857,  B.  1217;  Willats  v.  Hooper,  V.-C.  M., 
B.  1866. 

2.  Outst<inding  Estate  to  be  got  in. 

Let  the  Deft  T.  {exor)  proceed  to  get  in  the  outsta 
estate  of  the  testator,  and  take  such  proceedings  therei 
shall  direct ;  And  Let  the  Deft  T.,  within  —  from  the  i 
of  receipt,  lodge  the  amounts  which  shall  from  time  to  ti 
on  account  of  such  outstanding  pers.  estate  in  Court,  as 
schedule  hereto. — [Add  Lodgment  Schedule,  Form  No. 

3.  Inquiry  as  to  continuing  Investments, 

An  inquiry  whether  it  will  be  fit  and  proper,  and  f  oi 
the  infant  Pits,  and  the  other  persons  interested  under 
testator,  that  any,  and  what  part  or  parts,  of  the  tesi 
siduary  personal  estate  and  effects  should  be  retained  in 
or  investments,  state,  or  condition,  in  which  the  same 
the  decease  of  the  testator. — Clark  v.  DalrympU,  V.-C 
1870,  A.  2154. 


4.  Inquiry  as  to  continuing  or  calling  in  Secuf 

An  inquiry  whether  any  and  which  of  the  securitie 
testator's  estate,  or  any  part  thereof,  is  outstanding,  ar 
continued,  and  whether  any,  and  which  of  them,  are  pro] 
in ;  And  Let  such  of  them  as  shall  appear  proper  to  1 
called  in  accordingly,  and  put  in  suit,  if  necessaij,  in  th 
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jfta  [tht  €xors\  with  the  approbation  of  the  Judge  ;  And  Let  the  said 
ifts  be  mdemnified  therein  out  of  the  testator's  estate. — ^Any  money 
te  received  to  be  lodged  in  Court  &c. — [Form  2,  #tip.] 

5.  Inquiry  as  to  converting  Fm-eign  Securities^  8fc. 

**  As  inquiry  whether  it  is  expedient  that  any,  and  what  part,  of  the 
reign  securities  and  shares  in  mining  or  other  cos.  in  the  statement  of 
m  mentioned,  forming  part  of  the  testator's  estate,  should  be  sold 
d  converted  into  money,  or  what  should  be  done  therewith." — Har- 
ten  y,  Barion,  Y.-C.  M.,  20  Jan.  1872,  A.  99. 

Por  order  for  exors  to  sell  bonds  in  foreign  railways  in  such  manner  as 
y  might  think  fit,  with  special  powers,  including  power  to  revoke  con- 
cte,  and  t^  rw'sell  and  to  make  allowances  to  agents,  see  Browne  v.  CoUimf 
•a  E.,  at  Chambers.  22  Jan.  1875,  A.  119. 

'OT  inquiry  under  wlifit  circumstances  the  intestate's  shares  in  an  insurance 
and  hiM  railwiiy  debenture  stock  remained  unsold,  and  what  was  their 
ne  respectiToly  at  the  time  of  the  intestate's  death,  and  whether  any,  and 
my  wiiat,  loss  had  buen  occasioned  by  their  being  retained  unsold,  see 
Ftke,  P,  V.  P,,  V,-C.  H.,  17  March,  1877,  B.  439;  and  see  Forms  and 
lii,  C3iap.  XLI.,  *'  Trustees." 

6.  Inquiries  m  to  Inrestments — Compromise  and  Conversion  of 

Estate. 

ks  inquiry  whether  any  and  what  investments  have  been  made  with 
r  and  what  parts  of  the  testator's  residuary  personal  estate,  or  the 
xluee  thereof,  or  the  money  arising  from  the  sale  of  his  real  estate, 
i  when  such  investments  were  made,  and  whether  they  are  still  sub- 
ting,  or  what  has  become  thereof  respectively ;  An  inquiry  under 
at  circumstances  auch  parts  of  the  testator's  personal  estate  not 
K-ifically  bef|ueathod  as  remain  outstanding  have  been  allowed  to 
aain  so  outstandings  and  whether  it  is  fit  and  proper,  and  for  the 
lefit  of  the  persons  interested  in  the  testator's  said  personal  estate, 
i  the  same,  or  any  and  what  parts  thereof,  should  be  got  in ;  An 
[uiry  whether  any  and  what  arrangements  by  way  of  compromise  or 
lerwise  were  made  by  the  Defts  G.  &c.  {repr eaves)  with  any  and 
at  persons,  being  debtors,  or  otherwise  accountable  to  the  estate  of 
)  testator,  and  whether  such  arrangements  respectively  were  fit  and 
»per  and  for  the  benefit  of  the  persons  interested  in  the  testator's 
ate ;  An  inquiry  of  what  the  residuary  trust  estate  of  the  testator 
7  consists,  and  in  whom  the  legal  estate  in  such  parts  thereof  as 
isist  of  freehold  or  copyhold  estates  is  now  vested,  and  whether  any 
I  what  parts  of  the  residuary  trust  estate  respectively  ought  to  be 
it  got  in,  or  converted  into  money. — Agg-Gardenew,  Agg^  V.-O.  W., 
July,  1858,  A,  1588. 


7.  Direction  to  continue  Foreign  Securities. 

l)£clabe  that  the  words  "  stocks  in  the  foreign  funds,"  contained  in 
wiH  of  the  testator,  were  intended  to  comprise  foreign  securities  to 
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which  the  taiih  of  the  oonntrj  or  state  in  which  the 
(invested)  is  pledged ;  And  Declare  that  all  the  securitiee 
&c.y  except  the  £4}  p.  c.  loan  of  the  city  of  Boston  &c.,  arc 
the  foregoing  declaration,  and  are  not  to  be  sold  or  con 
the  widowhood  of  the  Pit  without  her  consent  in  writ 
Ed^n,  28  Beav.  543,  549,  n. ;  and  see  Montresior  v.  3f.,  1 

8.  Leave  to  Trustee  to  compound  Debt. 

Let  H.  and  T.,  the  trustees  of  &c.,  he  at  liberty  to  accc 
tion  of  10«.  in  the  pound  on  the  judgment  debt  due  from  '. 
interest  thereon,  and  on  the  costs  incurred  in  respect  there 
to  the  sum  of  £ — . — Beasley  v.  Snare^  V.-C.  K.,  at  Cham 
1853,  A.  769. 

9.  Sum  due  on  Bond  from  Father  of  Infant  Cestui  que 
paid  by  Instalments. 

Order  on  further  consideration. — "And  the  said  E., 
C.  {sureties),  by  their  counsel  consenting  that  their  liabili 
of  the  joint  and  several  bond  dated  &c.  for  £2,000,  in 
and  in  the  Chief  Clerk's  certificate  mentioned,  shall  not 
time  being  allowed  by  this  order  to  the  said  W.  J.  H.  f 
the  sum  secured  by  the  said  bond." — Tax  costs — *'I! 
liberty  to  retain  costs  relating  to  the  bond  without  pn 
direction  for  W.  J.  H.  to  pay  them ;  And  the  said  W. 
counsel  undertaking  to  insure  his  life  for  £1,000  in  8om< 
insurance  of  lives  to  be  approved  by  the  Deft,  and  to  ass 
to  the  Deft  as  exor  of  the  will  of  the  testator  on  or  \h 
1875,  and  by  his  counsel  also  undertaking  to  pay  the 
respect  of  such  policy,  and  that  such  policy  shall  stand 
in  addition  to  the  memorandum  of  deposit  of  title  deed: 
Clerk's  certificate  dated  &c.  mentioned,  and  to  the  said  1 
ment  of  £2,000  therein  respectively  referred  to ;  Let  the 
pay  to  the  Deft,  on  or  before  the  1st  day  of  March,  18' 
£100." — Directions  for  payment  by  instalments  of  am< 
interest,  and  costs. — **But  in  case  the  said  W.  J.  H.  si 
before  the  said  30th  day  of  December,  1881,  then  the  part  o 
of  £2,000  remaining  due  and  owing  at  the  date  of  h 
become  immediately  payable,  and  the  order  hereinbefore 
to  such  part  then  remaining  due  is  to  be  of  no  effect, 
apply. — Hodgetts  v.  Fortescue,  12  Jan.  1875,  A.  181. 

Li  this  case  the  testator's  son-in-law,  W.  J.  H.,  was  indebted 
sum  of  £2,000  secured  by  a  memorandum  and  deposit  of  tit! 
adequate  value,  and  a  bond  to  which  there  were  several  suretie 
when  paid  was  to  be  held  on  ti'usts  for  the  benefit  of  the  ii 
Under  an  inquiry  directed  by  the  decree,  made  in  a  suit  by 
their  next  fnend  against  their  father,  the  exor  and  obligee  o: 
Ohief  Clerk  found  that  it  would  not  be  for  the  benefit  of  the  1 
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nd  should  be  enforced  at  once,  as  their  father  was  unable  to  par  it. 
©  Ward  V.  PT.,  2  H.  L.  C.  786,  aa  to  getting  in  debts  to  the  injury 


?f 


^uiri^  as  to  Testator^s  Liability  under  Covenants  and  TrtMts,  as 
Sak  of  Library y  and  felling  Timber  during  his  Life  Tenancy, 

inquiry  whether  the  testator  at  the  time  of  his  death  was,  and 
9r  his  estate  now  is,  subject  to  any  and  what  claims  and  liabiU- 
J  reason  of  any  coyeaants  entered  into  by  him  or  otherwise,  or 
r  trusts  which  the  testator  was  liable  to  perform ;  And  at  the 
t  of  the  Deft  8.,  by  his  counsel,  an  inquiry  whether  or  not  the 
r  at  any  time  sold  any  and  what  library,  or  parts  of  any  library 
^ks,  held  upon  trust,  under  which  he  was  entitled  thereto  for  his 
ly,  and  under  which  any  and  what  other  person  or  persons  was 
re  entitled  thereto,  subject  to  his  life  interest  therein;  And 
Br  the  testator  ever,  and  when,  cut  down  or  caused  to  be  cut 
any  and  what  quantity  of  timber,  planted  or  left  standing  for 
ent  or  shelter  upon  any  and  what  estate  or  estates  of  which  the 
r  was  tenant  for  life  only,  or  for  any  and  what  partial  estate  or 
rt,  with  remainder  or  reversion  to  any  and  what  other  person  or 
s ;  And  whether  the  testator  was  at  the  time  of  his  death,  and 
or  his  estate  now  is,  subject  to  any  and  what  liability  or  liabili- 
respect  of  such  library,  or  parts  of  any  library  of  books,  and  in 
t  of  such  timber,  or  in  respect  of  either  and  which  of  such  par- 
s,  and  what  is  the  amount  of  such  liability  or  liabilities  respec« 
;  and  what  person  or  persons  is  or  are  now  entitled  to  the  amount 
h  liability  or  liabilities.— Cb/rcr/  v.  Sebright,  V.-C.  E.,  19  Nov. 
A.  194;  and  see  Douglas  v.  2>.,  V.-C.  K.-B.,  11  Dec.  1844, 


NOTES. 

re  are  in  general  bound  to  get  in  outstanding  assets  within  twelve 
B  from  the  death  of  the  testator,  and  are  liable  for  loss  occasioned  by 
^  so,  onless  they  can  show  good  reason :  Hugfies  v.  Empson,  22  Beav. 
rrayhum  v.  Clarkaon,  3  Ch.  605,  where  the  estate  of  an  exor  who 
'uteen  months  after  the  testator,  whose  will  directed  conversion  with 
yenient  speed,  was  made  liable,  fifteen  years  afterwards,  for  loss  from 
in  an  unlimited  co. ;  and  see  Sculthorpe  v.  Tipper,  13  Eq.  232,  ei  $up. 
Form  6,  and  note,  p.  978 ;  Lewin,  256. 

they  may  exerdse  a  reasonable  discretion,  and  were  not  made  liable 
t  selling  shares  for  two  years  while  the  market  was  failing :  Marsden 
{*  5  Ch.  D.  598 ;  although  there  was  a  direction  to  convert  with  all 
iient  speed:  Buxton  v.  i^.,  1  My.  &  C.  80;  and  it  is  sufficient  if 
sonable  attempts  to  realize  have  been  made :  Ward  v.  PT.,  2  H.  L.  C. 
J7. 

^^  there  had  been  a  loss  by  non-conversion  of  a  security,  the  trustees 
allowed  Ihe  benefit  of  an  inquiry  to  show  the  actual  amount  which 
have  been  reidized  by  a  conversion  at  the  proper  time :  Gainsborough 
V.  Wakombe  Co.,  54  L.  J.  Ch.  991  ;  and  v.  mp.  Chap.  XLL, 
8TEE8,"  p.  978. 

i^  must  get  in  all  debts  to  the  estate  on  personal  security,  although 
om  a  co-exor :  Styles  v.  Guy,  1  Mac.  &  G.  422 ;  1  H,  &  T.  523 ;  et  sup. 


Admims^am^f 


An  exor  ordered  to  pay  isto  Court  a  bdnnce  invested  on  p 
in  India  waa  allowed  a  proper  time  ft»r  doing  sci :  Roy  v.  G 
As  to  pajToant  in,  t*,  mp.  pp.  1261,  1262. 

And  KO  notes  to  Sect.  XXXIll.,  iu/,  p.  1417,  as  to  the  d 
nil  and  oonTert  outstanding  eistate. 

One  TOtor  may  settle  an  account  with  a  person  aooountabl 
Smith  T.  EvrreU^  27  Beav.  446,  454;  but  a  compromise  I 
dfect  of  which  was  to  rolievie  him  from  a  liabihty  he  wi 
testator's  estate,  was  set  aside :  St<fU  y.  Lord,  8  Jur.  N.S.  *J 
p.  1006. 

Parmeut  to  exorra'  or  tmsbeee'  agent  ia  a  discharge,  and  til 
him :'  llobariM^n  v.  ArfM^^mkff^  28  BeaT.  12:3.  ^ 

Payment  to  an  agent  as  snch  will  not  operate  as  a  di 
beoauM  he  happena  to  be  one  of  the  exors ;  MiUtr  t.  Lc 
(3h.  91, 

The  exor  is  the  proper  person  to  sue  both  at  kw  and  in 
standing  a«i»ete,  and  formerly  if  the  exor  wa^s  insolvtmt  a  r 
pointed  who  could  bring  actions  in  his  namo  :  Vttfraon  t.  M^ 
9a  ;  but  it  is  not  now  the  prtteiice  to  permit  a  teceiTer  to  ca: 
in  the  name  of  a  bankrupt  exor  or  admor :  Re  H<fpkin$,  L 
19  Ch,  Dir,  61 ;  and  after  a  judgment  against  him  for  adm< 
not  the  Pit  is  entitled,  in  the  absence  of  misconduct,  to  the 
proceedings  for  the  benefit  of  the  estate :  Ilarruon  t.  Rkk 
Legatees  suing  the  exor  may  add  the  surviving  partner  at 
a  party  "*that  they  may  have  an  account  of  the  personal 
liemland  t.  Champion ^  1  Vex.  105 ;  Durrowtsi  v.  Gure,  6  H.  L 
KA 1245 ;  Jiowsher  v.  WaUeins,  1  Uma,  &  M,  277 ;  Traria 
t49»  (But  this  does  not  apply  to  a  partnership  by  way  of  s 
Staintatt  w  t'arron  Co.^  18  Beav.  146,) 

Aeain,  a  legatee  may  sue  a  person  who  has  (by  a  breach  oi 
of  which  ho  was  aware)  become  possessed  of  part  of  the  a: 
iff//,  1  Y.  &  C,  C,  569.  579 ;  and  see  lliUutrd  v.  Eifft,  L.  K, 
lA>vfit^  Amhlcr  v.  Lindsay^  3  Ch,  D*  198  ;  or  if  there  is  collus 
exor  and  the  debtor :  BurrowtB  v.  Gvrt,  6  H.  L.  C.  907 ;  4 
or  between  the  exor  and  a  stranger,  such  as  the  retainer  < 
strangcT  with  tlie  oxor'g  consent:  Ordijf  v.  Tmitl^  1  Eusss.  Bl 
Lowtt,  Amblrr  V.  Lituhay^  *S  Ch.  D,  198;  or  if  the  exor  j 
Lam'futrr  v*  Evors,  4  Ben  v.  158  ;  or  neglects  to  sue :  Mvrlep 
731  (wh»jre  the  ilebtf^r  was  a  co-oxor  who  had  ueither  proved, 
and  the  owner  of  a  fund  in  Court,  out  of  which  the  estate  ; 
recouped  payments  made,  should  be  a  party :  6'.  C, 

An  exor  may  assign  the  testator's  book  debts  to  a  creditor, 
power  of  attorney  to  get  them  in,  and  the  assignee  may  be  i 
adniou  action  by  anoSier  creditor:   Vanr  v.  Rigdrtty  5  Ch.  ii6'S 

And  seo  further  on  this  subject,  Barker  v.  Birch,  1  H,  &. 
V.  Simpwn,  4  Yes.  651  ;  Troufjhton  v.  Bird-e^,  Alsager  v.  Ron 
748  ;  Btihjxchi  v,  Sohmims,  9  Ves.  86 ;  Badddty  v.  Cnrwrn^  2 
as  to  the  Eability  of  exors  for  not  suing,  see  Clack  t.  Hollanf^ 
and  either  cases  s^ip.  p,  960. 

Where  the  Pits  soh'  buys  up  debts,  the  estate  being 
question  whether  he  is  trustee  of  any  profit  cannot  bo  rai4 
Clerk^B  cortificato  in  the  absence  of  any  direction  in  the  oi 
FiM  V.  Lydidf,  32  Ch,  D.  639. 

As  to  the  right  of  creditors  to  sue  persons  in  possesaion  of 
collude  with  the  heir  or  devisee,  see  Burroughs  v,  iT/^cwi,  U  ' 
V,  Hewitt,  7  Sim.  471. 

Where  a  testator  appoints  a  person  who  owes  him  money,  c 
joint,  or  joint  and  several,  debtors,  his  exor  or  one  of  his  ex 
extinguishes  the  debt  at  law  as  against  legacies,  although  tl 
prove'  tho  will :  Wms.  Exors,  1310  ef  nrq. ;  8  th  ed.  1316  et  m^ 
Ltvesoft  V.  Bf<il€4,  (1891)  3  Ch»  422  ;  but  not  as  against  cre«ii 
nor  at  all  in  equity:  Jh.  1314  ;  Ingft  v,  Richard^^  28  Bear, 
appears  to  have  been  his  intention  to  do  so:  Strong  t.  Bird, 
Apphhei\  sup. 

Under  the  common  judgment  an  exor  cannot  be  charged  n 
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which  he  has  not  got  in :  ShutHetvorih  v.  Bruio,  12  W.  B.  40;  and  as 
bal  default,  v.  sup.  pp.  985  ei  seq, ;  and  Form  22,  aup.  p.  1244. 


Section  XIX. — ^Inquiries  as  to  Pebsons. 

1.  Inquiry  for  Next  of  Kin  generally. 

inquiry  who  were  the  next  of  kin  of  the  testator  living  at  his 
,  and  wliether  any  of  them  have  since  died,  and  if  so,  who  are 
respective  legal  pers.  represyes. 

inqtmy  as  to  next  of  kin  of  an  intestate,  see  Sect.  Y.,  Form  1,  9up, 

7. 

nquiry  as  to  Teataior^a  Marriage^  and  as  to  his  Wifcj  Children^ 
and  Issue. 

jx  inquiry  whether  the  testator  B.  was  ever  married,  and  if  so, 
and  to  whom ;  and  whether  he  left  a  widow,  and  whether  any  and 
children  him  surviving,  and  when  such  children,  if  any,  were 
etively  bom,  and  whether  any  of  them  are  since  dead,  leaving 
md  what  issue." — Cooper  v.  Wicks,  V.-C.  E.,  29  April,  1842,  A. 
;  Rayment  v.  R,,  V.-C.  W.,  4  May,  1872,  B.  1451. 

3.  Inquiry  as  to  TestMor's  Children. 

\s  inquiry  what  children  the  testator  left  him  surviving,  and  when 
were  respectively  bom,  and  whether  they  are  all  now  living,  or,  if 
>f  them  are  dead,  when  they  respectively  died,  and  whether  they 
ny  child  or  children  respectively,  and  who  are  the  respective  legal 
represves  of  such  of  the  said  children  of  the  testator,  if  any,  as 
ead." — Re  Edmonds,  E.  v.  Granger ,  V.-C.  M.  at  Chambers,  1  July, 
,  A.  1925. 

r  order  (under  O.  xvi.  9a,  of  June,  1876,  now  O.  xvi.  32)  directing  in- 
» to  ascertain  certain  classes  of  children  of  next  of  kin,  and  a  proper 
n  to  be  appointed  in  Chambers  to  represent  each  class,  and  proper  per- 
ko  be  appointed  in  Chambers  to  represent,  for  the  purpose  of  obtaining 
udgment  of  the  Court  on  the  construction  of  the  will,  the  following 
»and  persons  respectively,  that  is  to  say,  1.  The  persons  (or  person) 
rere  at  the  death  of  the  testator  Ids  next  of  kin,  according,  &c. ;  2.  The 
Bit-law  of  the  testator  at  the  time  of  his  death ;  3.  The  children,  if  any, 
e  said  heir-at-law  who  died  before  the  20th  March,  1876  (date  of  death 
e  tenant  for  life) ;  4.  The  children,  if  any,  of  the  said  heir-at-law  who 
ved  that  date ;  and  that  the  chief  clerk  should  certify  in  respect  of  the 
3rs  aforesaid  without  waiting  for  the  completion  of  his  certificate,  as  to 
iquiries  following ;  with  the  usual  accounts  and  inquiries,  see  Re  Feppiit, 
er  V.  Phiaips,  V.-O.  B.,  16  Dec.  1876,  B.  3644. 

4.  T/ieLike. 

V  inquiry  what  children  there  were  of  the  testator,  and  when  they 
>  respectively  bom,  and  whether  they  are  all  living,  and,  if  any  of 
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tbem  are  dead,  when  they  reepectively  died,  and  if  ai 
under  the  age  of  twenty- one  years,  whether  they  left  j 
what  issue,  and  whether  any  of  such  children  being 
married.— Pa/rtcJt  v.  Crick,  V.-C.  H.,  17  May,  1877,  B 


5.  Inquiry  as  to  Testator^s  Children  and  1 

1.  An  inquiry  what  children  there  were  of  the  tei 
deceased  him,  leaving  any  and  what  issue  living  at  hif 
survived  him,  and  being  sons,  attained  tlie  age  of  twen 
died  under  that  age  leaving  any  and  what  issue,  or  b 
attained  that  age  or  married  under  that  age  with  the  < 
guardians.  2.  An  inquiry  whether  such  children  as  s 
tator  and  such  issue  are  respectively  living  or  dead,  an 
they  died,  and  who  are  their  legal  pers.  represves. — Gt 
25  Feb.  1871,  A.  468. 

For  inquiry  as  to  persons  claiming  to  be  second  cousins,  se 
M.  B.,  21  July,  1779,  A.  663. 

And  for  inquiry  as  to  testator's  cousins,  descendants  fro 
mother's  brothers  or  sisters,  and  as  to  their  issue,  see  Stevt 
M.  B.,  24  Nov.  1860,  B.  2293. 


6.  Inquiry  as  to  Fetnale  Legatee  and  her  li 

An  inquiry  whether  M.,  in  the  testator's  will  name 
testator,  and  if  so,  when  she  was  bom,  and  whether  she 
if  ever,  when,  married  and  to  whom,  and  whether  she  is 
and  if  dead,  when  she  died,  and  whether  she  left  any,  a 
issue  her  surviving,  and  whether  such  issue  are  liviuj 
when  they  were  respectively  born,  and  if  any  of  such  i 
when  they  respectively  died. — Re  Gelderd,  G,  v.  Logarty 
1877,  A.  1090. 

7.  Inquiry  as  to  Children^  and  their  Mother j  and  any 

An  inquiry  what  children  C,  in  the  pleadings  namec 
when  they  were  respectively  bom,  and  whether  they  ar 
if  any  of  them  are  dead,  when  they  respectively  died  ;  ai 
said  0.  is  living  or  dead,  and  if  dead,  when  she  died ;  a] 
ever,  and  when,  and  in  any  and  what  manner,  exercise 
appointment  contained  in  the  testator's  will. — Cope  v.  JE 
7  June,  1858,  A.  1783. 


8.  Presumption  of  Death — Preliminary  Inqu 

An  inquiry  whether  A.  is  living  or  dead,  and  if  dead, 
and  whether  he  left  any  and  what  will,  and  whethei 
married,  and  if  so  (when  and)  to  whom,  and  whether  t 
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ren  of  the  said  maniage,  and  who  are  liis  legal  pers.  represves. — 
lUin,  V,-C-  M.,  15  June,  1867,  A.  1403;  15  W.  E.  1164. 

to  presumption  of  death  after  long  absence,  see  Sect.  XXV  EU.,  in/. 


ttqtiiries  a$  to  Legatee^  and  if  dead  testate  or  intestate^  and  as  to 
hk  Children  or  Next  of  Kin, 

r  inquiry  whethtr  A.  &c.  is  living  or  dead  ;  and  if  the  said  A.  ho 
,  when  he  died,  and  what  was  his  age  at  the  time  of  hii^  death, 
whether  he  died  intestate,  or  left  any  and  what  will,  and  whether 
dt  any  child  or  tliilJren  him  surviving;  And  in  case  he  left  any 
I  or  chOdren  him  surviving,  whether  such  child  or  children,  or  any 
whii'h  of  them,  are  living  or  dead,  and  if  any  such  child  or  children 
lead,  who  are  their  respective  legal  pers.  represves;  And  in  case 
?aid  A,  left  ao  child  or  children,  and  died  intestate. — Liquiry  for 
of  Mn  [Form  1,  Sect.  V.,  9up.  p.  1237.] 

InquincH  as  to  Legatees  and  their  Issm,  and  their  Representaiives, 

A^  inquiry  whether  P.  &c.,  respectively  named  in  the  will  of  the 
itor,  are  rei^pettivily  living  or  dead,  and  if  dead,  when  thoy  died ; 
La  inquiry  whether  the  Pit  W.,  and  the  Defts  G.  and  H.  respec- 
Ly,  havo  had  any  and  what  children  or  issue,  and  whether  aneh 
dren  or  issue  are  living  or  dead,  and  whether  such  of  the  said 
drtm  or  issue  as  are  dead  lived  to  attain  the  age  of  twenty -one  years, 
f  daughters  were  married,  and  when,  and  to  whom ;  and  who  are 
legal  pCTs.  represves  of  any  such  children  or  issue  as  have  died 
\T  having  attained  the  age  of  twenty-one  years,  or  after  mjiiriago  if 
ighters.  3.  An  inquiry  what  children  there  were  living  at  the 
th  of  the  testator,  or  afterwards  horn,  of  the  said  P.,  other  than 

daughters,  th©  Pit  W.,  and  the  Defts  G.  and  S.;  and  whether  such 
er  chiidr*  n,  if  any,  are  Uving  or  dead,  and  if  dead,  who  are  their 
[>ective  legal  pers.  represves. —  Weedon  v.  Glover ,  M.  E.,  26  Jan, 
«8,  B.  490, 

IL   Old  Fund — Inquiry  as  to  Persons  entitled^ 

U  inquiry  who  aro  the  persons  legally  and  heneficially  entitled, 
I  m  what  shares  and  proportions,  to  the  £ —  New  Consols  in  Court 
,  and  any  interest  to  accrue  on  the  said  New  Consols.  Adjonm 
ther  hearing  of  petition. — See  Stuart  v.  Cockerell,  V.-C.  M.,  6  Dec. 
2,  B,  3416. 

Ls  to  service  on  the  official  solicitor  where  the  fund  exceeds  £500,  see 
moery  Funds  Amended  Order,  1874,  O.  xiy.,  and  sup.  p.  181. 
^or  inquiries  as  to  parties  out  of  the  jurisdiction  and  next  of  kin  of  the 
ator,  who  would  bo  next  of  kin  of  testator  and  of  Pit  if  she  were  dead, 
i  BO  ftuhject,  decree  for  accounts,  see  Oodkin  v.  Murphy ^  2  Y.  &  0.  C,  353  ■ 
to  pefBona  living,  and  for  represves  of  deceased,  and  if  any  cUum  made 
legac3f,  ®ce  Hunt  v.  Peacock,  6  Ha.  365;    as  to  children  of  surviving 
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rosidiumr  kgateon  and  of  one  d^c^aaed,  and  if  out  of  the  latl 
wqA  if  bo,  na  to  thf  ir  rcTtr»^sT«^»  and  aa  to  incmatraiic<^r5  oa ' 
if  all  p*r»w>ii8  intcrniHtod  woro  partiee^  with  decree  for  aooai 
AVerm,  2  Usu  382, 

Far  inciuirids  as  to  childreQ — ^where  gift  cotifined  tx)  tluc 
t©nfint*w  docooae,  a^  MitU/rirm  v.  MeMen^ffr,  5  Vee»  137 ;  w 
Uioae  U%'ing  when  the  eldest  attained  twenty-one,  Audrru 
3  BrOt  C.  C\  403 ;  as  to  ffiiin  to  be  set  apart  for  legacies  of 
rtgard  being  had  to  the  mother's  age,  DeJiU  r*  OM^chnidt, 
V«8,  ^71 


NOTES. 

I 

CLASHB8  OF  PEHS0X8 — ZNQUnUXS. 

The  inouiries  as  to  a  class  of  persons  or  nearest  or  next  of ! 
firat  in  tne  judgment,  but  are  not  expreeal^r  directed  to  h 
taking  the  acoounta,  and  this  resta  in  the  discretiQn  of  the  Jiu: 
nndor  O.  LV.  33 ;  and  «oe  Form  I,  4up,  p.  1237. 

Where  the  residue  is  given  to  a  class  of  personi*,  it  is  not  j 
in  term»  who  nm  the  residuary  legatees,  as  such  inquiry  nu 
tjons  of  law  and  construction,  fts  well  as  of  (act,  but  thi 
directs  an  ini|uiry  for  the  class  of  persons  to  whom  the  resid 
boc|tiaathed ;  and  that  the  Court  does  not  usually  send  an 
mfiro  question  of  law,  but  will  sometimes  send  a  mixed  qaet 
fact,  r.  tup.  Vol.  I*,  p.  283. 

Under  Jvid.  Act,  1873,  b.  66,  inquiries  may  be  directed  to  1 
a  District  Re^tT3\ 

By  0.  XXXIII.  2,  any  '*  necessary  inquiries  or  aecottnta'*  : 
at  any  staj^e  of  a  cause  or  matter,  though  *•  there  is  some  sp 
relief  sought  lor,  or  some  special  issue  to  bo  tned/^  as  to  ^ 
must  procoed  in  the  ordinary  manner :  Ltfidrti  v.  Ltwin^  4  I 
T.  JUchnrdt,  11  Sim.  46. 

Under  a  gift  to  a  class  the  whole  goes  to  the  members  of  it 

of  tiLking  at  the  de^ath :  Re  CoLtmnn  nufi  Jftrrom,  4  Ch.  D»  I6d 

^Vhore  one  of  a  claa^  dies  before  the  tesftut«:ir  (1  Jarm.  ;j 

or  the  gift  is  revoked  as  to  him  (Sfnuv  v.  MuMahon^  4  D.  ^ 

share  doei*  not  lap*«?,  but  goes  to  the  others, 

SrcuM,  where  the  *rift  is  to  j^rrsomt  thaiijmttw :  Cnur  T.  How 
217.  r,y.,  to  '*  my  uino  eliiklren,"  and  in  Riu-h  case  sect  33  c 
will  apply :  flf  S^ani^pjd,  ,S.  v.  S.,  lo  Ch.  D.  H4, 

A  gift' to  *'thG  sisters  of  A,  as  tenants  in  common'*  (i 
Shrjfirfd^  I'd  Ejtst,  526) ;  or  to  all  the  nephews  of  A.  who  we 
time  of  his  decease  ( iHmoud  v*  liontttdcy  10  Ch,  358) ;  or  tf»  nam 
sufh  children  thereafter  to  be  Iwrn  as  should  attain  twenty -( 
*S7nVr*  v.  A^huorlh,  2a  Ch.  D.  152;  Re  Stanhope's  TrmU,  27  : 
gift  to  a  claf*.s,  and  only  thoee  who  eunive  the  testator  take ; 
Bidifolph,  L.  R.  10  a  l\  701. 

As  to  the  eifect  of  a  gift  to  the  children  of  A*  and  B*,  see  . 
Trii#^*,  22  Ch.  I  J,  111, 

As  to  gifts  to  cliiidren  in  remainder,  including  children  ei 

see  lie  Ifttlktt,  II,  \\  IL,  W*  N,  (92)  148,  and  crises*  there  refa 

Where  i-eversiouary  interests  are  given  direct  to  a  class  1! 

tained  at  the  death,  and  not  when  each  reyeiision  falls  in :  B 

23  Beav.  474. 

A  gift  to  siich  of  a  class  as  shall  attain  twenty -one  is  not  t 
on  the  first  of  them,  attaining  twent]^^- one  :  Ireddl  v.  /.,  25 
Bee  Ariiutage  y,  IViHiams,  27  Beav.  348. 

The  rule  by  which,  uniier  a  gift  of  an  aggrogat^  fund  to- 
to  them  respectively  at  a  given  age,  individuals  coming  into  e 
the  class  has  attained  the  age  are  excluded,  does  not  apply  to  a 
JJr  Wtu moth's  Estatr.  W,  v.  FT;,  37  Ch.  D.  266. 

But  it  applies  although  the  will  creates  a  prior  life  intere 
minoa  before  any  of  the  class  attain  the  age :  Me  Emmett,  E,  v. 
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fxplammg  Kevemy,  TTiKuiww,  6  Sim.  171 ;  Bxtd  Berkley  v.  Sunnburne,  16 

275. 

le  Court  lcK)ks  at  the  drcumstances  at  the  date  of  the  will :  Quayle  y. 
IdsoFu  "  W.  E.  164, 

nIdeiKse.] — Evidence  of  the  declarations  of  a  testator  as  to  whom  he  in- 
ed  to  benefit,  can  only  be  received  where  the  description  of  the  legatee, 
f  the  tkings  boqueamed,  is  equally  applicable,  in  all  its  parts,  to  two 
>njs,  or  to  twfi  things.  But  evidence  of  the  circumstances,  the  habits, 
the  state  of  kis  family  at  the  time  he  made  the  will,  is  admissible,  so  as 
ut  the  Court  in  the  position  of  the  testator,  in  order  to  ascertain  the 
bg  and  application  of  the  language  which  he  uses,  and  whether  there 
)a  any  pcrsoa  or  thinjj  to  which  the  whole  description  given  in  the  will 
with  sufficient  eertamty,  be  applied :  Charter  v.  C,  L.  K.  7  H.  L.  364, 
ad  for  thtt  mloef  as  to  the  admission  of  parol  evidence  in  the  construction 
rilb,  »ee  1  Jai-m.  W.  409  et  seq,;  Hawkins,  9;  Theobald,  21,  36,  109; 
Bd.  29,  42,  \m  ;  Irvine  v.  Sullivan,  8  Eq.  673 ;  Grant  v.  G.,  L.  R.  6  C.  P. 
727  (as  to  which  eee  Welle  v.  W.,  18  Eq.  504) ;  Be  Taylor ;  Cloak  v.  Ham^ 
i,  34  Ch.  Div.  255;  Gillett  v.  Gane,  10  Eq.  29;  Be  Ingle,  11  Eq.  678; 
m  V.  O'Ltury,  1  Ch.448;  12  Eq.  525. 

tprtMfiiation  :  numerous  Farties,']--By  O.  XVI.  9,  where  there  are  nume- 
\  persons  having  the  same  interest  in  one  cause  or  matter,  one  or  more  of 
L  periwns  may  ^iie  or  be  sued,  or  may  be  authorized  by  the  Court  or  a 
^  to  defend  tlio  said  cause  or  matter,  on  behalf  or  for  the  benefit  of  all 
W9  so  interest'ed :  et  v.  sup,  p.  1251. 

y  T.  32,  in  any  CJ^ae  in  which  the  right  of  an  heir-at-law,  or  the  next 
in,  or  a  class,  ^hall  depend  upon  uie  construction  of  an  instrument, 
it  fihall  not  bo  known,  or  be  difficult  to  ascertain,  such  heir-at-law, 
ext  of  kin,  or  chiss,  the  Court  or  Judge  may,  if  convenient  to  have  the 
rtions  of  coni?tTU€tion  determined  before  such  heir-at-law,  next  of  kin,  or 
s,  fihall  have  been  ascertained  by  means  of  inquiry  or  otherwise,  appoint 
e  one  or  more  pL^rsoas  to  represent  such  heir-at-law,  next  of  kin,  or  class, 
the  judgment  of  the  Court  or  Judge  in  the  presence  of  such  person  or 
ions  is  to  be  binding  upon  the  party  or  parties,  or  class,  so  represented, 
n  order  was  made  under  this  rule  m  Be  Peppitt,  Chester  v.  Phillips,  4  CIl 
m.sup,  p.  1321. 

A  to  the  effect  of  this  and  other  rules  as  to  binding  absent  parties,  see 
f  v.  Newton,  34  Ch.  D.  347, 

MEAmNQ   OF  FABTIOULAB  EXPRESSIONS. 

%ildnn  means  ''  logitimate"  children:  Jarm.  vol.  ii.  217;  Wms.  Exors.  8th 
1003  d  seq. :  unless  there  is  a  clear  indication  to  the  contrary :  Be  Bolton, 
iin  Y,  IK,  31  CTi,  Div.  542 ;  Be  Haseldine,  Grange  v.  Sturdy,  31  Ch.  Div.  511 ; 
Linre^  Dauihj  v.  Piatt,  61  L.  J.  Ch.  415;  so  strong  that  a  contrary  intention 
not  he  imputed  Xo  the  testator:  Megaon  v.  Hindle,  15  Ch.  Div.  198 ;  and  see 
^iroan,  P^tiros^  y.  Manning,  63  L.  T.  N.S.  159  ;  Walsh  v.  Bromne,  62  L.  T. 
i.  %Wj^  ;  and  it  is  not  sufficient  that  the  illegitimate  child  is  elsewhere 
MiW  by  tho  testator  as  his  nephew :  Be  Hall,  Branston  v.  Weightman, 
Ch.  D.  551 ;  and  as  to  what  will  be  a  sufficient  indication,  see  Be  Hum^ 
«,  Smith  Y.  MiUidge,  24  Ch.  D.  691;  Be  Bruon,  Drummond  v.  Leigh, 
CU  D.  110;  Re  Horner,  Eagleton  v.  H.,  37  Ch.  D.  695;  Hill  v.  Crook, 
R.  6  TI.  L,  2G5. 

he  wcsrd  priuiarilr  refers  only  to  the  issue  of  the  first  generation :  Jarm. 
ii.  H7  ;  Cfijhn'i  v.  Koe,  5  App.  Cas.  447;  Be  Kirk,  Nicholson  v.  K,,  52 
L  N.S.  M6 ;  but  the  primary  meaning  may  be  displaced  by  circumstances, 
I  tte  word  convort^^d  into  a  word  of  limitation :  Clifford  v.  Koe,  sup, ;  or 
i  to  mean  grand  ohildren :  Be  Smith,  Lord  v.  Hay  ward,  35  Ch.  D.  558, 
iDgmfthing  Mnddifft  v.  Buckley,  10  Ves.  195. 

I  gift  to  reputed  illegitimate  cnildren  to  be  in  esse  at  the  death  of  a  testator 
alid :  Ocdesion  y.  Fullalwe,  9  Ch.  147  ;  Be  Hastie's  Trusts,  35  Ch.  D.  728; 
tkis  does  not  aSect  the  rule  that  there  cannot  be  a  valid  ^ft  to  a  future 
?itimato  child  described  solely  by  reference  to  its  patemitv :  Be  Bolton, 
H'«  v,  Ti.,  31  <1i.  Div.  542;  and  whether  an  illegitimate  childf  en  ventre  can 
e  Bs  a  reputed  cMld,  qwere  :  8.  C.  -- 
OL.  u.  4  Q 
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30  iTi.  T>.  1*12  ;  and  as  to  the  meuniiig  of  "the  ncarD^ 
maJn  cousiDS,  and  a  rt?giiiax'  Power  of  the  fnmilr/*  soo  E 
B.  In  20, 

**  iV*ryi«'/«riif^**  is  Ic'ts  flexible  Uian  '*i88uc%'*  and  reqji 
text  to  c  'iifiiKf  it  to  children  :  RfUjth  t.  VnrT»H\  1 1  Ch,  D 

^'rtwiVy*]— Tlie  primary  inetining  of  •*  family  *'  is  childi 

3  Ch,  I),  672 :  Ihtri  v.  Hrii^it^  14  E»^  160 :  but  a  powe 
'*  family  or  next  of  kin  ^Mncludo<i  «U  ixilutives  :  Snott* 
and  under  a  power  to  UDpoint  among  a  **  family"  ai 
reoognissed  as  a  child  may  bo  includttd :  flumhte  r,  Botem 
disapproTing  Fre*hml  v.  Pmr$<m^  3  Eq,  058  ;  and  as 
**  family;*  see  2  Jam,  1>6;  SinuuU  v.  WttJj^h,  3  L.  B.  Ir, 

^ri>«,]— *' lleirs**  may  have  a  twofold  meanin;? — viz, 
real  estate  and  next  of  kin  as  to  personalty— if  there  is  e 
the  toatator  did  n^^t  intend  it  to  have  its  technical  meami| 
25  Ch.  I).  212 ;    UinnfiM  v.  W.,  9  Ch.  D.  058. 

But  whoro  both  rualty  and  poroonalty  werc^  giv*>n  to  i& 
and  theirs  for  ever/'  the  heiroasea  took  all  as  reBiduc  :  Jn 

4  P.  D.  8L 

Personalty  given  direct  to  **  the  heira  and  a^gna  "  q 
went  to  his  statutory  next  of  kin  :  lie  Newton,  4  Eq,  171  ; 
body  **  of  A,  uiuunt  such  of  the  next  of  kin  of  A.  as  w 
her:  JhJmffrtmu.t  Kij,  276;  but  the  nse  of  the  wordi 
personalty  us  woixLs  of  limitation  will  not  prevent  lapse: 
8  Ea.  139. 

**  Ili'irs**  ii^s  a  word  of  substitution  as  to  personalty,  i 
under  the  Statutos  of  Didtributiou ;  Doitdy  r.  liigtjiiUt  '• 
Phitp»,  7  Eq.  151  ;  FarsouB  v,  /*.,  8  Eq.  200 ;  Finimon  v, 
Jtv  Slvrtrns,  15  Eq«  110. 

For  an  instaneo  of  th<?  genenil  rule  that  the  **  heir  **  ( 
of  a  person  named  in  a  will  must  be  ascertained  as  sooa 
Umtfmm,  48  L.  J.  Ch.  354, 

Undur  a  ^ft  of  realty  to  the  right  heirs  of  a  stroiigei 
joint  temitir.s  as  penou^  (ieaiytutifx :  Bereits  v,  Feihw^t  6 
35  ^\\  It.  35U, 

As  to  the  ofYcct  of  a  do  viae  to  A.  ''  for  his  life  and  the  1 
lie  Amm,  Cnrnrr  r.  Pnct^  (1891)  3  Ch.  159, 

''lltfd*<nfd,''  "  rn/k*'] —Under  a  gift  on  death  of  a  daug! 
#ith  whom  she  might  intermarry,  if  he  should  survii 
huNbiind  was  held  to  tiike :  Re.  Duiitnorty  B,  v.  WtjnUr,  * 
see  Rt'  Morrie^on,  Hitching  v.  M.,  40  Cli.  D.  30,  disapprovin 
holdings  that  a  divorced  woman  oould  not  take  property  gi^ 
Hu.nbjind's  death  to  his  **  wife." 

As  to  husband  and  wife  taking  separately  under  a  gift 
them,  fiee  Ut  Gm,  W,  N.  (02)  88,  132. 
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Krphews**  and  **  iV7««s"  wiil  not,  in  the  absenoe  of  clear  indication, 
ade  those  b\'  marritige  :  Merrill  v.  Morton^  17  Oh.  D.  382 ;  and  see  lie  Gue, 
ih  T-  (I.,  W.  X,  (92)  88,  132;  61  L.  J.  Ch.  510. 

Beprfnitt^  ExoTB^  etc/*] — Under  a  gift  to  the  **exor8,  admors,  and  assigns*,'* 
.  deceased  ])er^n  {M</rr<9  v.  Howes^  4  Ha.  599);  or  to  his  "exors  and 
ora"  {Mackenzie  v.  3/.,  3  Mac.  &  G.  659);  or  to  his  ''legal  pers.  re- 
vw"  [Ee  OrylU,  6  Eq,  o89 ;  /SmiM  v.  Bamehy,  2  Coll.  728) ;  or  **  legal 
wmreR''  {Wiug  v.  ir.  24  W.  B.  878);  or  ^'represves"  {Re  Crawford,  2 
w*  230);  or  to  bis  **  (?xc»r-j  or  executnx"  {Trethewy  v.  Helyar^  4  Ch.  D. 
th€  property  l)eqiieatho<l  will,  in  general,  oecome  part  of  his  residuary 
to  if  ne  left  a  will,  or  bt  distributable  under  the  Statute  of  Distribution 
^  7<^ft  no  will- 

'iaetim«38  next  of  kin  take  under  such  gift:  see  2  Jarm.  HI,  llli; 

y,  Xichtfis&Ti,  4  Eq.  ila9;  Be  Thompaon,  Machell  v.  Newman^  55  L.  T. 

or  similar  cases  under  dettleznents,  see  8t,  John*$  CvU,  v.  Effingham  ;  and 
Sc»/,  22  W.  R.  125,  599 ;  Brigg$  v.  Upton,  7  Ch.  376. 
gift  to  D.  lor  life,  and  at  his  decease  to  his  pers.  represves,  was  a  gift  to 
ibaoliitcly  :  Alger  v.  ParrvU,  3  Eq.  328. 

MTFiiw.] — *'  Siindvor  *'  is  primd  facie  to  be  read  in  its  strict  sense  of 
ngt  KTcr  :  ^er  Bt^prr,  Munrit  v.  Oissing,  41  Ch.  D.  409  ;  following  Madtti 
afUr^  45  L,  J.  Ch.  569;  Jkividson  v.  Kimpton,  18  Ch.  D.  213,  in  prefer- 
s  to  /?!»  J/f>rfiftn-r,  .^6  L.  J.  Ch.  414  ;  Askew  v.  -4.,  57  L.  J.  Ch.  629. 
nd  the  mere  fact  thiit  the  shares  of  children  are  settled  is  not  suflScient  to 
r  that  '*  sTirviTors ''  is  U)  1>e  read  out  of  its  natural  sense,  so  as  to  benefit 
STuriving  issue  of  chilfb-en  who  do  not  survive:  Be  Benn,  B,  v.  5.,  29 
IHt.  839 ;  in  the  ab^nce  of  a  general  gift  over  on  death  and  failui*e  »£ 

0  of  all  the  children  :  Ik  Horner,  Pon^ret  v.  Graham,  19  Ch.  D.  186  ; 
bting  Ee  Walker,  CAiirrA  v.  Tyacke,  12  Ch.  D.  205;  or  a  gift  over,  in  the 
lit  t>f  any  tenant  for  life  dying  without  children,  to  the  surviving  tenants 
life  and  tlimr  respective  rUildren,  in  the  same  manner  as  their  original 
res:  Be  Bomnan,  /iV  Laj/,  Whytehead  v.  Boulton,  41  Ch.  D.  525. 

Uimnrrifd*^  means,  primd  facie,  ** never  having  been  married":  DaJ* 
iplfT.Huii,  16  €h.  IX  715;  Be  Sergeant,  Mertensy,  Walley,  26  Ch.  D, 
:  *fCM«,  "  if  then  ftolo  and  unmarried":  Be  Lesingham's  Trusts,  24  Ch.  D- 
;  and  see  /£e  King,  ikUUbunj  v.  Bidley,  W.  N.  (90)  105. 

NEXT  OF  KIN. 

Q  coQFtniinff  wiEs,  the  expressions  **  nearest  of  kin,"  "  nearest  of  blood/* 
**  next  of  kin,"  are  synonymous,  and  to  be  ascertained  by  the  rules  of 

1  law,  go  aa  to  include  tlit^  nearest  of  kin  only,  and  not  the  persons  who 
lid  be  entitled  according  to  the  Statute  of  Distribution :  Withy  v.  Mangh^, 
:i.  &  F.  215;  8  Jur,  09;  i\>fiper  y.Denison,  13  Sim.  290;  EhnsUyy.  Youmj, 
y.  it  K.  82.  78Q ;  Avimn  v.  Simpson,  Job.  43 ;  5  Jur.  N.S.  594 ;  2  Janu. 
107 ;  and  where  tlio  gift  was  to  "  the  next  of  kin  in  blood  according  to  the 
utes,  and  in  the  inanner  in  which  the  same  would  have  been  distributed 
10  te?<tator  had  died  int^iHtate,'*  his  widow  was  excluded :  Be  Fitzgerald,  58 
I  Ch.  6«2 ;  61  L.  T.  N.S.  221 ;  37  W.  R.  553 ;  W.  N.  (89)  91. 

nv  rtiference  to  the  statutes  is,  however,  suflScient :  Bullock  v.  Downe», 
L.  C.  1 ;  Re  Rankituj,  6  Eq.  601 :  and  then  the  statutes  regulate  the 
pests  aa  well  as  the  iJoriwinB  to  taJce  :  8,  C, ;  Mortimare  v.  Slater,  25  W,  II. 
;  Lu€as  v.  BmndrHk,  28  Beav.  278.  But  the  addition  of  **  as  if  she  had 
immarried"  was  not  eufflcient:  Halton  v.  Foster,  3  Ch.  505;  Lwxls  y. 
whdh,  28  Bcav,  279. 

Q  Uie  other  hand,  a  judgment  or  order  directing  an  inquiry  for  "  next  of 
'*  means  the  next  of  kin  under  the  statutes,  though  not  so  mentioned, 
ee  a  contrary  intention  is  expressed  or  shown  from  the  pleadings :  see 
^dony.  B.,  3  Swa.  318;  6\  (7.,  on  rehearing,  4  W.  R  533,  n. ;  Elmsleyr. 
ng^  2  My.  &  E.  787. 

Tiere  '*  pers.  represves/'  in  a  will,  were  referred  to  in  the  codicil  as 
iations  and  next  of  kin/'  the  next  of  kin  under  the  statutes  took :  Bt 
r/#,6Eq.  589;  2  Jarm,  113. 
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The  dedacm  o!  tlie  PiroWte  Coort  as  to  who  arc  next  < 
in  m  mu%  betwet>Q  the  aam^  paittet  for  admotL  :  Barr§ 
582  :  1  Y.  &  C,  C*  5H5  ;  and  ee©  BoMfkirr  t.  Tai/^,  4  Brt 
T.  iUcUmoh,  I  K.  &  J.  134 ;  but  not  on  a  point  of  constn 
Ihnr,  6  Sim.  fiT. 

As  to  **  noareBt  of  kin  to  myself  in  tho  male  line/'  0( 
4  D.  M.  &  G.  62  J  /?«•  Chapmaji,  Ellick  v.  CW,  49  L.  T.  N. 
A  powor  to  appoint  among  **  relatives  *^  not  being  exert 
of  kin  under  tli©  fttatutes  were  entitlif*d  :  S*tlHsf/ttr$/  v.  Dti^ 
»«  tti  ''  reliitiona,*'  m&  Lee4  v.  Mas^rt^,  :j  D,  F.  &  J.  113 :  \^ 
Kxors.  8th  ed.  1120  ff  w^. ;  and  that  tho  presumption  is  t 
ai^  included,  see  ^/^  ^*rr/,  57  L.  J,  Cb.  790 ;  3G  W.  B,  i 
Bayj^  V,  JinlrtU,  (1891)  A.  C,  304  ;  .S,  C.  44  Cb,  Div.  59( 
named  '*  was  beld  in  the  ca;80  to  include  relatives  by  affini 

For  a  review  of  the  cases  when  jiersons  taking  aa  nez 
interest  are  to  be  ai^ertained,  see  WhnrUtn  v.  lifirkrr,  4  " 
R,  534  ;  and  see  Let*  v.  MuMey,  3  D.  F.  Jt  J.  113 :  i?f  Mo. 
MorUfmyrt  v,  .If..  4  App.  Cii5.  448 ;  5.  C  7  Ch.  D.  332 ;  / 
Co.,  19  Ch,  D.  444;  Ciarke  y\  Ilayne,  42  Ou  I\  529 
jtiitiiiW^A,  Drum  V.  tSWi«tirdf,  31  tli.  D*  234;  and  ^ 
Cb^eff,  ^8  L.  T.  N,8,  631), 

Presmnptive  next  of  kin  of  a  tenant  for  life  need  not  b* 
of  an  ultinmte  limitation  to  them :  Fowler  v.  James,  I  '. 
]\'ardlr  v,  llanjrmvf^f  Q  Jar,  478) ;  and  see  CVi/wtj  v,  Hi  I 
ft  aup.  p.  1247, 

The  A.  G.  as  a  party  to  the  suit  did  not  represent  an  iU 
80  aa  to  dispense  with  an  adrnw :  Jhll  v.  Ahrandrr,  6  Qa 

Personalty  was  transferred  to  an  admor  appointed  so 
kin  remained  of  unbound  mind :  Erp,  Evrft/u^  2  My,  &  K 

If  a  gift  of  a  portion  of  residue  fails,  it  goes  to  the 
the  remduao"  legatee :  Lloyd  v.  £,.,  4  Beav.  231  ;  Skryn 
8w.  666 ;  1  WOs;  Ch.  248  ;  Qreen  v.  Fertwct,  5  Ha.  249  ; 
the  amount  is  unoi^certiuned :  Petrt  v.  P.,  14  Beav.  199 ; 
17  Eq,  440) ;  and  so  in  the  case  of  a  legaev  given  out  of  "I 
Lhifd  V,  /..,  4  Beav.  231 ;  but  m^eBe  ^fudkui,  25  Ch.  D.  74 
kin  cannot  be  excluded  from  undisposed-of  residue  by  neg 
Myit  V,  J,,  4  Beav.  318;  nor  the  heir-at-law  as  to  realt^ 
Fiirh  V.  UVfter,  6  Ha.  145 ;  and  next  of  kin  itand  in 
personaltv  with  the  heir  as  to  realty,  and  must  be  oqm 
title ;  Umiertcood  v.  Wim,  4  D.  M,  &  O,  633,  658,  659; 
1  Eq.  288, 

If  there  are  no  next  of  kin,  one  moiety  goes  to  the  wid 
Crown:  Caiv  v,  Rvl^rU,  8  Sim.  214;  Wtaihtrall  v.  Th 
in/.  Sect,  XXVI.,  p.  1385  ;  imd  see  Taylor  y,  Haygarth,  ! 

Tho  Court  would  not  advance  part  of  the  fimd  to  enal 
issue  as  to  next  of  kin  :  Xyt  v.  Mnnle,  4  My.  &  C.  342  ; 
Beav,  218 ;  but  in  Ortyy  \\  Tttylor,  4  Ru»3.  279,  and  ( 
D.  &  8.  452,  advances  were  made  on  eecuritj'  bein^  given 

An  advance  to  defray  the  exi^ense  of  examining  wi 
refused :    Peck  v.  Brrchey,  2  Sim.  40. 

As  to  tho  Statutes  of  liistribution  (22  &  23  Car.  2,  c,  10;' 
Roo  Wms.  Exors.  8th  e«I  1489  it  »tt]. ;  Wms.  Pera.  Prop. 
Theobald,  169,  170.  And  that  tho  division  of  pere 
descendants  of  the  intestate  is  always  per  Btirjits^  sea  < 
Oummayf,  37  Ch,  D,  517. 

The  Intestates  Act,  1890  (53  &  54  V,  c.  29),  does  no 
paitial  intestacy  :  Itt-  Twuftj,  T.  v.  Black,  (1892)  I  Ch.  57! 

And  as  to  the  law  of  inheritimce,  see  Moore  v.  Stmkii 
Douglas,  Woo<i  v,  i>„  28  Ch.  D.  327, 


CJ0ST8 — CLASS  IKOUIRIES  AITD  WEXT  OF  X 

In  general  all  the  parties  in  the  8;iine  interest  can  only 
between  thom»  and  *<huiild  not  appear  t+eparutely :  /fc' ! 
^ff^^'f,  1  Kq.  495;  Armdrmig  v.  A.,  12  Eq,  614;  3itvtii9^ 
W,  E.  936  I  and  see  Jfistph  v.  Ooodt,  23  W,  B.  225,  tt  mp 
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^  in  spedal  caaes  the  costs  of  eaoh  next  of  kin  succeeding  in  His  claim 

[»  allowed :  Bland  v.  Daniell,  W.  N.  (67)  169. 

residue  being  diyiaible  among  classes,  the  costs  of  ascertaining  tliem 

royable  out  of  the  whole  residue  before  any  apportionment :  Be  Beeve, 

D.  841 ;  but  those  of  the  members  of  a  cla^  from  the  share  of  the 

;  ShtMtworth  y.  Howarth^  Gr.  &  Ph.  228 ;  as  to  what  such  costs  include, 

^.  232 ;  and  see  /Sf.  (7.,  4  My.  &  0.  492 ;  Eyre  v.  Maraden,  ffutchine<m  v. 

«ui,  lb.  231,  490 ;  et  sup,  pp.  1267,  1268. 

hou^h  a  legacy  had  been  carried  to  the  separate  account  of  a  class  of 

of  fin,  the  costs  of  ascertaining  the  class  were  made  a  charge  on  the 

■al  estate :  Dugdale  v.  i>.,  12  Beav.  247 ;  and  see  Doody  v.  Biggins,  9 

czzii. ;  Shuttleworth  v.  Howarth,  sup, 

Dugh  Plf  8  and  Deft's  claim  as  next  of  kin  was  displaced,  they  were 

ed  their  costs  from  the  fund :  v,  sup.  pp.  1268,  1269. 

bill  by  next  of  kin,  the  residue  failing,  the  exor  only  was  allowed  his 

out  of  specific  legacies :  Newbegin  v.  Belly  23  Beav.  386. 

xt  of  kin,  not  parties,  appearinjs^  on  further  directions,  were  entitled  to 

ame  costs  as  those  maae  parties :  Hutchinson  y.  Freeman,  4  My.  &  0. 

BenneU  y.  Wood,  7  Sim.  522 ;  and  so  as  to  a  numerous  dass  of  legatees: 

iewoHh  y.  ffotvarth,  4  My.  &  0.  492,  496 ;  S.  C,  sup,  p.  1266 ;  and  so 

r  0.  XYi.  40,  where  parties  are  served  with  the  judgment  or  order,  and 

hberty  to  attend  the  proceedings. 


ABSENT  PABTIE8. 

1  to  sustaining  a  suit  in  the  absence  of  some  of  a  class,  see  0.  zvi. 
40. 

r  0.  Lv.  35,  on  hearing  the  summons  to  proceed  in  Chambers,  the  Judge 
dispense  with  service  of  the  judgment  or  order  on  absent  parties,  or 
t  substituted  service,  or  notice  Irjr  advertisement,  or  otherwise, 
is  not  necessary  to  direct  class  mquiries,  with  a  view  to  parties  only,  in 
s  within  O.  xti.  33 — 39,  because  one  of  the  class  is  sufficient  for  the 
loses  of  the  judgment ;  and  by  r.  4,  and  0.  ly.  33,  they  are  to  be  served 
notice  of  the  judgment  before  the  accounts  and  inquiries  are  prosecuted; 
where  they  are  to  participate  in  any  distribution  of  the  estate,  they 
ild  be  ascertained  by  format  inquiries  and  certificate  on  which  the  Court 
act. 

y  0.  XVI.  46,  the  Court  or  Judge  may  proceed  in  the  absence  of  a 
esve,  or  appoint  one  for  the  purposes  of  the  cause  or  matter,  on  such 
oe,  if  any,  as  it  thinks  fit ;  but  the  Court  will  not  order  payment  to  such 
preeve.  And  see  Chap.  IX.,  **  Change  of  Parties,"  sup.  p.  109. 
0  adjudicate  on  the  rights  of  the  next  of  kin  as  a  class,  it  was  enough  if 
e  omy  of  them  were  parties :  CaldecoU  y.  C,  Cr.  &  Ph.  183 ;  Topham  v. 
^hody,  4  Ha.  312.    See  now  0.  XVI.  32,  sup.  p.  109. 


Section  "^^ — ^Domicile  and  Lex  Loci. 

1.  Inquiry  as  to  Domicile — Effect  of  Bequest — Next  of  Kin. 

^  1.  An  inquiiy  where  the  testator  was  domiciled  at  the  time  of 
king  his  will,  and  from  thence  up  to  and  at  the  time  of  his  death ; 
And  in  case  it  shall  appear  that  the  testator's  domicile  was  other 
in  Anglo-Indian  or  "Rngliftb^  then  an  inquiry  whether,  according  to 
)  law  of  the  country  of  the  testator's  domicile  at  the  time  of  his 
ath,  the  bequests  and  directions  contained  in  the  testator's  will  are 
u>lly,  or  to  any  and  what  extent,  valid,  and  what  is  the  legal  effect 
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tber^f.  and  in  c«,e  the  t«t«tor  AM  -«„ 
l«w,  have  di«,? »,.  „  '«««»»'  MiaU,  son 

In  J.,i  1  ""^  "**°t  intestate  wi 

«>  intestate-  "«    i     •       .     P*"^'**' «tatf 

For  inouiries  ag  to  te«bibM.'.  r      •  •. 
•PpoinU.  and  wheth!?!hrlf- ''°^'*"^*'  '^'^  * 

pp.  TI4.  71  J.  *^  ^'  ^""^  "»«  opinion  of  I 

I 

<«>  fo  Ihmicik  and  Next  of 

I.  AccoTOT  of  pewonoltv  of  W    -?  . 

the  Lanrls  of  the  Pit  ««  thlL        •    ''«'^'««'J. 

Australia,  or  fo  th.  1,     J     Z^""" '°  ^^  "'l"" 

'^tho  effects  of  the  intestate  "2  tf-^^  ^'^t 

domiciled  ■^tZn^^''^v'''t'^'^-''  ^-A 

""wording  to  ^ho?tet.Uer/or  Th   'T'^^  "^^ 
"5.  And  if  thoinfw!  '""^  'i'stribution  , 

-^-^■'I^er  an,  of  them tlsL^r?  "^^  '"' ^'"^ 

-P— e«,  in    ■;  ;?  lif;^;  -^  j'  «i-d.  who 
^'.'"•^  of  her  dea,h  ;  a„d  "ho  at  t,     ."''  "^^'^  ^^«  ' 

-^--...the./oJr-:x5r^ 
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ih;  And  if  aay  of  them  are  dead,  who  are  their  respectiTe  legal* 
I.  represvea." — Godsman  y.  Nattra9Bj  V.-C.   S.,   3  Julj,   1860^^ 


5.  Inquiry  as  to  Persons  entitkd,  under  a  Gift  to  Heirs^ 
by  the  Law  of  France, 

s  inquiij  who  by  the  laws  of  France  were  the  persons  interested 
described  in  the  will  of  E.  in  &c.;  as  his  paternal  and  maternal 
"8,  entitled  to  share  in  the  succession,  living  at  his  decease,  and 
)ther  such  persons  are  living  or  dead,  and  if  any  of  them  have  died, 
» are  or  is  entitled  to  their  or  his  personal  property ;  Accounts  of 
dpts  in  respect  of  testator's  share  of  legacy  and  residue  and  interest- 
bis  admor  in  India ;  And  accounts  of  personal  estate  &o. — Lardin  v 
Jiy,  Y.-C.  W.,  16  Dec.  1843,  B.  298. 

or  inquiry  who  was  entitled  according  to  the  law  of  Scotland  to  a  herit- 

I  bond,  such  inquiry  to  be  on  notice  to  the  Lord  Advocate,  see  Storey  v. 

fiuy,  M/R,  24  Dee.  1799,  B.  366. 

or  inquiry  whether  by  the  law  of  Scotland  the  Scotch  descended  heritable 

fce  was  liable  to  the  payment  of  any,  and  which,  of  the  debts  of  the  testa- 

[who  died  domioiled  in  England),  and  if  it  were  so,  whether  by  that  law* 

as  liable  primarily  or  in  exoneration  of  the  personal  estate,  having  regard 

le  fact  that  the  pecuniary  legatees  would  be  wholly  or  partly  unpaid  if  it 

9  not  80  applied,  see  Harrison  v.  H,y  L.  B.  8  Ch.  342. 

nd  for  inquiry  as  to  the  law  of  Scotland,  see  Campbell  v.  Hotdditch, 

1 E.,  19  Dec.  1820,  A.  594. 

B  to  heritable  security,  see  31  &  32  V.  c.  101 ;  32  &  33  V.  c.  116. 
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Scotch  Domicile — Inquiries  as  to  Eights  of  Widow  and  Children. 

Declabe  that  the  domicile  of  the  testator  on  the  18th  June,  1862,  the 
i  of  the  birth  of  the  Deft  D.,  and  on  the  13th  August,  1863,  the  date 
lie  testatoz^B  marriage  with  the  Pit  £.,  and  thenceforth  down  to  the 
)  of  his  death,  was  in  that  part  of  the  Kingdom  of  Great  Britain 
id  Scotland ;  And  that  the  Pit  E.,  the  widow  of  the  testator,  is 
tied  to  elect  between  her  rights  in  his  estate  as  the  widow  of  a 
icQed  Scotchman  and  those  under  the  testator's  English  will ;" 
al  admon  accotmts  with  a  dass  inquiry ;  ''  7.  An  inquiry  who  was 
heir-at-law  of  the  testator  according  to  the  law  of  Scotland  and  the 
of  England  respectively  at  the  time  of  his  death ;"  8.  Inquiry  as 
naintenance;  ''9.  An  inquiry  what  the  testator^s  heritable  pro- 
7  in  Scotland  consisted  of  at  the  time  of  his  death,  and  whether 
testator  died  intestate  as  to  any  or  what  part  thereof,  and  if  he  died 
itate,  on  whom  the  same  devolved,  and  whether  the  same  was  or 
not  subject  to  any  and  what  claim  on  behalf  of  the  testator's 
)w  to  tierce,  and  what  are  the  respective  rights  and  liabilities  of  * 
person  or  persons  on  whom  the  same  devolved,  and  of  the  testator's . 
nw  respectively,  both  as  against  the  persons  claiming  under  the : 
ttor?s  will  and  as  against  such  of  the  testator's  children  as  are 
Hed  to  legitim,  and  what  were  the  respective  values  of  such  pro*  > 
y,  or  of  mih  parts  thereof  as  are  undisposed  of  by  the  testator." 
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Isquiries  as  to  real  estate  in  England  and  as  to  sj 
•*  12,  An  inquiry  wliat  at  the  time  of  the  testator's  deri 
of  his  moyeabla  estate  in  England  or  elsewhere,  other 
cally  bequeathed  estates ;  13,  An  inquiry  what  is  the  a 
of  the  right,  if  any,  of  the  testator's  widow  accordi 
Scotland  in  respect  of  her  jiw  relicia ;  14.  An  inqi 
cliildren  of  the  testator  are  entitled  according  to  thf 
both  to  the  benefits  giTen  them  by  the  will  and  alsOi 
and  what  is  the  nature  and  extent  of  the  right  ta 
children,  and  in  case  they  are  not  so  entitled,  wheth 
the  benefit  of  such  children  as  are  infants  to  approl 
the  provimons  of  the  said  wilL'* — Direction  for  exors 
into  Court. — Adjourn  &c, — Doiigltu  v.  D.,  V,*C.  W., 
A.  2702;  S.  C,  12  Eq,  617, 


7.  Inqinne$  as  to  Heal  Etiaie^  in  Ceylon  of  a  Te^t 
in  Englafid — General  Administration — Ma 

Usual  admon  of  personalty;   7.  Inquiry  as  t-i  gett 

ing  personal  estate  in  Ceylon — ^*  and  whether  the  al 

sold,  and  whether  m  connection  with  the  estates  in  O 

or  referred  to  in  the  testator's  will,  or  how  otherwi&e 

Inquiries  as  to  derised  realty  and  incumbrances  th^c 

law  ;    '*  And  if  it  shall  appear  that  such  heir-at-law  or 

entitled  to  tlie  real  estate  of  the  testator  which  did  not 

is  a  party  to  this  action,  Let  the  following  &c.;"    1 

real  estate  other  than  any  real  estate  devised  by  his  w; 

as  to  incumbrances;    13.  Account   of  rents  and  pro: 

the  following  &c.;   14.  An  inquiry  what  was  the  testo 

interest  at  the  time  of  his  death  in  the  said  estates  in  C 

or  referred  to  in  his  will,  and  whether  such  estate«i 

passed  by  his  -will ;  and  if  it  shall  appear  tliat  any  of 

not  pass  by  the  testator's  will,   15.  An  inquiry  who,  i 

law  of  the  district  in  which  such  estates  are  situate,  wai 

of  the  testator  at  the  time  of  his  death,  and  whether  sue 

or  dead,  and  ii  dead  whO|  by  devise,  descent,  or  othei 

to  such  estates  of  the  testator  in  Ceylon  as  descended: 

law;   16.  And  if  it  shall  appear  that  the  said  estates  i 

by  the  said  will,  or  that  such  heir-at-law  or  other  the 

to  the  testator's  said  estates  in  Ceylon  is  a  party  to 

inquiry  whether  the  said  estates  in  Ceylon  are  subject 

charges  or  incumbrances,  and  what  is  due  thereon  respi 

inquiry  whether  the  same  estates  ought  to  be  sold,  c 

ought  to  be  dealt  Tvith  ;  18.  And  Let  a  proper  person 

manage  the  testator's  said  estates  in  Ceylon,  and  to  n 

proceeds,  and  profits  thereof,  but  no  such  manager  is 

of  the  said  estates  in  Ceylon  which  did  not  pass  by  th 

unless  or  until  the  heir-at-law  of  the  testator^  or  ot 
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Ued  to  sach  estate,  is  a  party  to  thid  action." — ^Adjourn  &o. — Re 
dm,  G.  V.  0,,  M.  E.,  2  June,  1877,  A.  1085. 

3r  decree  in  a  creditor's  suit  dismissing  the  heir-at-law'  with  costs,  and 
sting  nsnal  aoopnnts  and  inqairies  as  to  personalty  and  the  produce  or 
eeds  of  any  real  estate  in  India,  see  Biory  y.  Fry^  1  Y.  &  C.  C.  608,  e< 
p.  1200. 


iceaunts — Declarations  as  to  Meal  Estates  in  Austria  and  Hungary 
— Liability  for  Deterioration  in  nature  of  Waste  by  Tenant  for 
Life. 

^fON  motion  &c.  by  counsel  for  the  Deft  A.  B.,  and  upon  hearing 
uel  for  the  Fit  and  the  Deft  0.  D.,  Let  the  said  judgment,  dated 
be  yaried,  and  as  varied  be  as  follows :  Let  the  following  accounts 
iaken  &c. : — 1.  An  account  of  all  sums  due  from  the  estate  of  the 
itor  to  the  Fit ;  2.  An  account  of  all  sums  due  from  the  Fit  to  the 
te  of  the  testator,  and  the  balance  of  the  two  accounts  is  to  be 
ified ;  And  at  the  request  of  the  Fit  by  his  counsel,  the  Chief  Clerk 
i  the  expense  of  the  Fit,  to  certify  how  much  of  the  sums  included 
ocounts  1  and  2  respectively  are  capital,  and  how  much  income; 
.  for  the  purposes  of  taking  the  said  accounts,  Declare  that  the 
te  of  the  testator  is  liable  for  the  amounts,  if  any,  for  which,  by 
laws  of  Austria  and  Himgary  respectively,  the  said  estate  or  the 
lial  heirs  of  the  testator  is  or  are  liable  in  respect  of  deterioration 
he  estates  comprised  in  the  8.  fidei  commis  and  the  H.  fidei 
Qus  respectively ;  Let  Fit  be  at  liberty  to  take  such  proceedings  in 
Courts  of  Austria  and  Hungary  respectively  as  he  may  be  advised 
the  purpose  of  ascertaining  the  amounts  of  any  such  liabilities ; 
.  for  the  purpose  of  taking  the  said  accoimts,  Declare  that 
Deft  A.  S.,  as  the  legal  pers.  represve  of  the  testator,  is 
tied,  as  against  the  Fit,  to  any  sum  which  may  be  found  due 
be  testator's  estate  or  his  allodial  heirs  according  to  the  law  of 
tria  for  ameliorations  in  respect  of  lands  and  estates  comprised 
he  8.  fidei  commis  and  the  B.  fidei  commis  respectively,  not 
leding  the  amount  which  may  be  found  due  from  his  estate  or 
allodial  heirs  in  respect  of  deterioration  in  respect  of  the  same 
Is  and  estates  respectively,  and  that  the  Deft  A.  8.,  as  the  legal 
.  represve  of  the  testator,  is  also  entitled,  as  against  the  Fit,  to 
sum  which  may  be  found  due  to  the  testator's  estate  or  his 
lial  heirs  according  to  the  laws  of  Hungary  and  Croatia  for 
liorations  in  respect  of  lands  and  estates  comprised  in  the  H. 
commis,  not  exceeding  the  sum  which  may  be  found  due  from  his 
te  or  his  allodial  heirs  in  respect  of  deteriorations  in  respect  of  the 
B  lands  and  estates.  Liberty  to  Deft  A.  8.  to  take  proceedings  in 
Courts  of  Austria  and  Himgary  respectively,  to  ascertain  sums  due 
imeliorations ;  And  for  the  purpose  of  taking  the  said  account,  by 
lent  Declare  that  the  income  and  outgoings  of  the  estates  in  Austria, 
igary,  and  Croatia  are  apportionable  between  the  Fit  and  the  Deft 
Lfor  the  coxrent  half  year,  or  other  term,  including  the  25th  April, 
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1883,  and  that  such  income  includes  produce,  wine,  titl 
rent,  and  coupons,  or  other  income  of  securities  bel 
entailed  estates  or  fidei  commisse,  and  of  deposits  in  i 
and  that  such  outgoings  include  allowances  to  officials, 
salaries,  insurance,  taxes,  rates,  and  other  public  contribi 
and  instalments  on  mortgages  and  loans,  and  disbursem* 
economy.  But  the  foregoing  declarations  are  to  be  wit 
to  the  right,  if  any,  of  the  Deft  A.  8.  to  insist  either 
Hungary  to  claim  for  ameliorations  in  excess  of  det^i 
also  to  the  right  of  either  party  to  raise  any  question  n 
with  the  said  declarations,  and  without  prejudice  to  the 
Judge  to  grant  liberty  to  take  any  further  or  other  j 
Austria  or  Hungary ;  And  if  the  balance  of  the  said  ace 
certified  to  be  due  from  the  Pit  to  the  Deft  A..  S.,  and 
counsel  undertaking  to  pay  the  same,  Let  the  Pit  pay  to 
what  shall  be  certified  to  be  the  amount  of  such  bala; 
balance  of  the  said  accounts  is  certified  to  be  due  to  th 
estate  of  the  testator,  if  the  Deft  A.  S.  shall  admit  assets  < 
Let  the  Deft  A.  S.  pay  to  the  Pit  what  shall  be  certii 
amount  of  such  last-mentioned  balance,  but  in  defaul 
mentioned  payment  being  made. — Usual  admon  judgme 
personal  estate  at  instance  of  a  creditor. — Liberty  to  Dei 
for  creditors,  and  to  pay  creditors  other  than  the  Pit  a: 
Adjourn  further  consideration. — Re  Balthr/ant/,  Strattma 
man  v.  Walford,  C.  A.,  13  June,  1887,  A.  1015 ;  S,  C,  36 
sub  nom.  Batthyany  v.  Walford, 


KOTES. 

DomiciU  and  Nationality.'] — For  a  definition  of  the  word  '* 
the  rules  for  determining  it,  see  Lord  v.  Colvin,  4  Drew.  366 ; 
gtrald,  3  Drew.  610;  Story,  Confl.  §§  41,  43;  Phill.  Internat 
chap.  iv.  A.  et  seg. ;  Dicey,  App.  331 ;  Forbes  v.  F.^  Knv,  6 
Dallaa,  1  Ch.  D.  257  ;  lie  Craig nish,  C.  v.  Ilemit,  (1892)  3  Ch 

As  to  the  different  meanings  of  "  residence  "  and  **  domicile 
BotfiM,  Kay,  534;  Sharpe  v.  Crispin,  1  P.  &  M.  611. 

By  the  common  law,  a  person  bom  in  a  foreign  coimtry  'v 
is  in  the  military  service  of  the  British  Ci'own  is  not  a  British  si 
T.  Stone,  22  Ch.  D.  243. 

The  status  of  a  British  subject  is  not  extended  by  stati 
grandchildren  of  the  last  ancestor  born  in  British  territory :  I) 
8up, 

Acquisition,  Change,  and  Abandonment  of  Domicile.'] — A  dor 
cannot  be  destroyed  by  the  will  of  the  person,  but  only  by  ac 
is  only  in  abeyance  when  a  domicile  of  choice  is  acquired  :  Vu 
1  Sc.  441. 

A  man  may  change  his  domicile  as  often  as  he  pleases,  but 
anco  :  Udny  v.  U,,  lb.  452;  Haldane  v.  Eckfcn-d,  8  E^.  631. 

The  onus  of  proving  a  change  of  domicile  of  origin  is  on  the 
it :  Bell  V.  Kennedy,  L.  R.  1  Sc.  307 ;  Lord  v.  Colvin,  4  Dre^w 
N.S.  351 ;  Aikman  y.  A.,  3  Macq.  854 ;  Lauderdale  Peerage  Ca^ 
692 ;  and  every  presumi)tion  is  to  be  made  in  favour  of  such  c 
To  effect  a  change  of  domicile  it  is  sufficient  that  there  has 
of  residence  of  a  pennanent  character  voluntiirilv  assumed,  ai 
case  of  domicile  of  origin,  the  stricter  view  that  there  must  ha 
tion  exuere  patriam  (see  Moorhouse  v.  Lord,  10  H.  L.  C.  272  ; 
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t  C.  2?2 ;  A.O.v,  WtihhiaU,  3  lb.  374)  in  order  to  lose  the  domi<ale  of 
,  and  acquire  a  doniicilo  of  choice,  has  not  since  been  followed :  Udny 
tup, :  Hfiifiom  v.  EcJc/ordt  mp. ;  King  v.  FoxweU^  3  Ch.  D.  518 ;  but  mere 
raiy  re?^dence  will  not  suffice :  Lauderdale  Peerage  Caee^  10  App.  Ca. 
58 ;  and  residence  alone,  however  long  continued,  is  insufficient  with- 
tention  of  choice :  i'dny  v.  U,,  L.  B.  1  H.  L.  So.  441, 466  ;  Re  Patience, 
Main,  29  Ch.  D.  976;  there  must  be  an  abandonment  of  the  domi- 

origin  et  animo  et  /ad4>:  Lauderdale  Peerage  Caee^  eup, ;  Be  Marrett, 
V9  T,  Win^id,  36  Ch.  Div.  400 ;  and  in  determining  whether  there  is 
dmue  manendi  it  IB  always  material  to  consider  where  a  man's  wife 
dldren  permanently  re^^de  and  his  establishment  is  kept  up  :  Piatt  y, 
of  N,  8,  Jl'cif*^,  3  App.  Ca.  336 ;  and  as  to  circumstances  sufficient  to 
liie  anijniM  manertdi,  see  Be  Patience,  P.  v.  Main^  29  Ch.  D.  976;  Be 
lish,  C,  V.  Htititf,  (1892)  3  Ch.  180,  193 ;  and  see  as  to  domicile  of  origin 
sandonment.  Aitc/n'sfm  v.  Dixon,  10  Eq.  589 ;  Douglas  v.  />.,  12  Eq.  617  ; 
I  T.  ^.,  fit.  29H  ;  Stnrjutm  v,  Masaon,  17  Eq.  78;  Doucet  v.  Oeoghegan, 
D.  441  ;  Me  Vrai^ni^k,  sup,  at  p.  189. 

to  an  Euglieh  po«T  aci|iiiiTng  French  domicile,  see  Hamilton  v.  Dallas^ 
D.  2^  ;  FlaU  v.  A,  O,  for  N,  8.  Wales,  3  App.  Ca.  336. 
Sritish  officer,  by  c^nt^nng  into  the  Queen's  naval  or  military  service, 
lot  thereby  lose  his  domicile  of  origin :  Evp,  Cunningham,  Be  Mitchell, 
J.  Ch.  1067 ;  lie  Macrnght,  Paxton  v.  M,,  30  Ch.  D.  165 ;  Yelverton  v. 
Sw.  &  Tr.  574 ;  BroHn  v.  Smith,  15  Beav.  344. 
to  Anglo-Indian  domicile,  see  Cockerell  v.  (7.,  2  Jur.  N.S.  727 ;  Arnold 

2  My.  &  C.  256;  Fvrhes  v.  Steven,  10  Eq.  178 ;  Forbes  v.  F,,  Kay,  341 ; 
R  to  'the  reason  for  the  anomaly  formerly  introduced  into  the  law  of 
ile  by  the  earlier  ca^foa  on  the  subject,  see  Exp,  Cunningham ^  Be 
dl,  53  L.  J.  Ch.  1067,  1069;  and  see  Urouhart  v.  BuMerfield,  37  Ch.  Div. 

m. 

lomicile  cannot  be  acquired  by  society  or  connection  with  a  locality,  op 
inc«  in  a  country  without  subjection  to  its  municipal  laws  and  customs : 
f  Me^h  V,  Farra,   13  App.  Gas.  431 ;   Be  TootaVs  Trusts,  23  Ch.  D. 

twithatanding  the  constitution  of  the  Supreme  Court  of  China  and 
U  aad  the  jurisdiction  conferred  on  that  Court  over  British  subjects 
g  '*a  &jLed  place  of  residence"  in  China,  a  native  of  this  country  cannot 
re  by  redden  ce  in  China  a  new  domicile,  so  as  to  exempt  his  personal 
t  oa  his  death  from  the  payment  of  legacy  duty;  and  Englishmen 
ng  in  China  cannot  acquire  in  China  a  domicile  analogous  to  that 
ng  in  India,  and  known  as  Anglo-Indian  domicile  :  Be  TootaVs  Trusts, 
L  D.  532. 

domicile  of  choice  may  be  abandoned  without  choosing  a  new  one,  in 
I  case  the  domicile  of  origin  reverts :  Udny  v.  U,,  L,  R.  1  Sc.  441 ;  King 
W/,  3  Ch.  D.  518:  Haldaney,  Eckford,  8  Eq.  631 ;  and  the  abandon- 
is  none  the  \mn  operative  because  the  motive  was  to  avoid  liability  to 
ce  procee<iing:B  :  Firehrfice  v.  -P.,  4  P.  D.  63. 

to  whflt  is  sufficient  evidence  of  abandonment  of  domicile  of  choice,  see 
ford  T.  i%iiTig,  29  Ch.  Div.  617 ;  and  that  the  mere  intention  of  leaving  is 
affitient,  Be  Mfirrelt,  Chalmers  y,  Wingfield,  36  Ch.  Div.  400. 
Ui  fact«  sufficient  to  show  revival  of  the  domicile  of  origin  in  the  case 
widfjw,  see  Rt  Cooh's  Trtists,  56  L.  J.  Ch.  637 ;  W.  N.  (87)  89 ;  in  the 
d  mm  and  wife,  Be  Mardand,  bb  L.  J.  Ch.  581 ;  W.  N.  (86)  91.^ 
r  circanistances  iindeT  which  a  Scotchman  was  held  to  have  acquired  an 
ish  domicile,  see  R^  BuUen-Smith,  Bemers  v.  B,,  W.  N.  (88)  61 ;  58  L.  T. 
578. 

to  the  intent  to  acquire  a  foreign  domicile,  and  this  being  rebutted  by 
poaitioii,  and  dutYj  see  Hodgson  v.  Beauchesne,  12  Moo.  P.  C.  285 ; 
i»«on  V.  Dixon,  10  Eq.  589;  Dicey,  Dom.  120,  121;  Oillis  v.  G.,  I.  E. 
.397. 

oce«ion  to  Proper ty.l—Th^  law  of  the  country  of  the  domicile  at  the  time 
Jatii  regulates  the  succession  to  personal  estate  which  is  moveable ; 
'oni  r.  Crispin,  L.  R.  1  H.  L.  301,  et  sup,  p.  205 ;  including  government 
^tiea  of  a  country  other  than  that  of  the  domicile :  Be  Exvin^  1  Cr.  &  J, 
but  not  rc^l  estate  or  leaseholds :  Chatfield  v.  Berchtcldt,  7  Ch.  192 ; 
f  v«  Lord  Carher^,  16  Eq.  461 ;  Be  Oentili,  Ir.  Eep.  9  Eq.  541 ;  1  Jarm. 
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W«  4,  n. ;  Duncan  r*  La^&mm^  41  CE.  I>.  ^H ;  Be  Andermm^ 

n  a  child  bom  before  wedlock  of  paronta  domi 

1.  n!inr4  ij  iirconlintr  to  th«  law  of  HolL&iid  br  tlie 

rii  '  I  en  titled  to  a  ebare  of  tie  pQ 

iiit*    '  I  m1,  as  ono  of  her  next  of  km, 

of  hi  :  itr  Gm^dmuuB  TruM*,  17  Ch.  Div.  266. 

AiiM  I  bom  beforc  wedlock,  and,  according  to  tb€ 

Uj^timiitod  bv  subsequent  marnagt*  of  their  parents,  ^ 
oqually  with  tlio  chilibren  of  the  nionmgi?:  Re  AndroM^  A, 
037. 

By  the  IiKliiui  Successioti  Act,  1865,  suooeeeioa  to  Imiai 
India  is  T  ^  '  i  by  the  law  of  India,  whatever  was  it 
deceased  nald  v.  .V.,  14  Eq.  60. 

Eeol  c*.-^  Im  or  the  We^t  Indies  i&  per^nul  aaaa 

tho  cxor  1  (Icbta,  &<5, :  hup.  p.  120(>. 

The  qu*  ..-  M  ^y.  a  person's  lej^itiiuacy  is  one  of  status, 
by  the  Iu\r  of  the  country  where  hi«  parents  are  at  hi^  bi 
tHe  EnjrU?^h  law,  except  aa  to  suece$^ou  to  English  rrail 
the  statUH  us  declared  bv  the  law  of  the  domicile :  Ht  (h* 
Cb*  Div.  iiGG,  whert^  children  leptiraatizfd  by  tmbeecpent  i 
to  the  law  of  Holland  were  held  entitled  to  ehare  as  next  < 
deatli  oi  a  ^»ersou  domiciled  in  Portu^U  legitimacy  by  1 
sufiieient  title  to  port^onalty  here :  Doglioni  v,  Cn#fii«,  L 
Goodman  v,  <L,  8  Jiir.  N.S,  554 ;  and  see  Ski*U<fU^  v.  Yotti 
HaUybitrtmi,  1  P.  &  M.  90 ;  Thuthurn  v,  mcward^  L.  B,  3  \ 

Will  ntid  /Vo6aff.]— Probate  shows  the  will  to  have  I 
aceonling  to  the  law  of  the  dcimicOe,  but  doc^  not  oonclu 
the  testator's  domicile:  Whkkrr  v,  Hume,  7  H*  L*  C.  124 
I  D,  M.  &  G,  -WHJ;  14  BeuT.  509;  Bntd/ord  v.  loww^,  l>i 
a  decree  of  the  Probato  Court  is  not  conclusive  in  rem  us 
domicile  which  it  wan  necessary  to  decide  for  the  purposes 
Co}icha  V.  e..  11  App,  Cd.  641 ;  Dt  Mora  v.  CyncJuK  29  Ch. 

In  AudruthtT  v.  Chahncr^  2  Sim.  1,  a  will  of  personii 
Scotch  huiy,  in  Scotch  form,  in  Scotland,  way  conntrued ' 
domicile,  which  was  Knglitah ;  and  so  a  Spanish  will  in  a 
a  domiciled  Englishman :  Ileiftwlds  r,  Kminyhi^  18  Ileai 
of  t*^chraca!  Scotch  terms  in  a  will  of  personal  e-statt*  is  i 
indication  of  an  intention  to  induce  the  Court  to  constri 
Scotch  law:  Bradford  v.  Towwy,  29  Ch.  Div.  617;  bi 
of  an  Englishman  is  expressed  in  the  tei-hnical  terms 
foreign  countty,  so  as  to  show  a  clear  intention  that 
accoraing  to  that  law,  the  meaning  of  it  must  be  ascerti 
Bradford  \\  Young,  26  Ch.  D.  656;  S.  C,  29  Ch.  Div,  61 
by  a  contract  entered  into  on  a  Scotch  inanitige  between  s 
a  Scotchwoman »  the  tniets  of  the  real  estate  belonging  tc 
declared  in  English  form,  it  was  held  that  they  must  be  o 
to  English  law  :  Chamherhiit  r.  Napur^  15  Ch.  D.  614  ;  a 
B.  Y.  White,  6n  L.  T.  N,a  9:  W.  N.  (87)  8  ;  and  in  genen 
tdon  of  written  instruments,  the  Coiut  will  look  at  all  th 
ascei'fatn  by  the  law  of  which  countiy  the  parties  des: 
llofjd  V.  Ouiberi,  L.  E.  1  Q.  B*  122  ;  Me  MtMOuri  Steamehi 
521;  EmtmUon  v.  i?.,  14  Ch.  D.  351,  mp.  Vol.  I.,  p.  62( 
France,  as  to  a  will  by  a  Frenchman  in  a  foreign  count] 
v.  Ftilhr,  1  Sw.  &  Tr.  441  ;  5  Jur.  N.8.  1222;  LaneunlU 
N.8.  12G0. 

Wlicro  the  will  of  a  domiciled  Scotchman  has  been  provi 
there  are  English  asseti*,  a  legatee  is  not  entitled  to  insi 
England,  but  the  Court  has  a  discretion,  and  refused  to  g 
not  shown  that  the  exors  were  not  doing  their  duty,  or 
nocessarT  to  substantiate  proceedings  in  Chancery :"  In  V 
6  P.  D.  i9. 

Whore  the  will  of  a  Scotchman  has  been  proved  here  ii 
Chancery  Division  wBl  make  the  ordinary  judgment  for  ad] 
estate  of  testator,  without  limiting  it  t»\  f.)io  English  aa 


r,  ix-] 


Domicile  and  Lex  Loci.- 


1337 


liing  the  opposition  of  the  exois :  Stirling^MaxweU  y.  CarfwrigM,  11  Ch. 

522, 

le  will  beingr  in  French,  containing  technical  terms,  the  Court  declined  to 
true  it  witkout  the  assistance  of  French  lawyers,  or  until  the  testator's 
Lcilo  had  been  ascertained  :  Re  Cliff,  (1892)  2  Ch.  229. 
hert^  tlie  dam^  of  a  power  died  in  New  Zealand,  leaying  a  will  exer- 
g  that  power  over  property  in  England,  and  the  will  was  duly  proved  in 

Zealand,  it  was  necessary,  in  order  to  prove  the  title  to  tne  fund  in 
rt,  to  prove  the  TRill  in  !Emgland :  Exp,  Limehouse  Board  of  Works,  He 
aw^,  24  Ch.  D.  177, 

srsonalty  adjud^^d  abroad  to  children  domiciled  here  is  dealt  with  by 
kwd:  Gambi>r  v.  6\,  7  Sim.  263.  A  child  legitimate  in  France,  but  not 
,  of  on  Engliishman  domiciled  in  France  could  not  take  a  bequest  in  an 
]hh  will :  lit  WrUjht,  2  K.  &  J.  595. 

5  tf>  illegitimiite  children  taking  as  "children"  under  the  will  of  an 
liskman  domicik^d  in  India,  see  Barlow  v.  Orde,  L.  R.  3  P«  C.  164. 

ui^nm^nt,^ — An  asdgnment  of  an  English  chose  in  action,  invalid  accord- 
to  the  law  of  thu  foreign  country  where  it  was  made,  and  where  both 
mor  and  assignee  were  domiciled,  will  be  treated  as  invalid  here :  Lee 
[hdif,  17  Q.  B.  D.  309;  Lebel  v.  Tucker,  L.  E.  3  Q.  B.  77  ;  Bradlaugh 
k  Bin,  L<  E.  3  C.  P.  538 ;  and  see  Alcock  v.  Bmith,  (1892)  1  Ch.  C.  A.  238. 

^m^fid  and  TTV/V.I — A  wife,  on  marriage,  acquires  the  domicile  of  her 
ittnd:  Harvty  y.  hnmie,  8  App.  Cas.  43. 

rhere  a  husband  is  domiciled  in  a  foreign  country  at  the  time  of  the 
riaore,  and  so  continues,  a  dissolution  by  the  foreign  Court  for  a  matri- 
Lial  offence,  though  not  such  as  would  warrant  a  divorce  in  this  country 
.,  in  Scotland,  a  husband's  adultery  only),  will  be  recognized  by  our 
rt*  \  but  go  cere,  whether  so  if  the  domicile  were  changed  after  marriage : 
vtij  V.  Farnkj  snp,^  questioning  Niboyet  v.  ^,,  4  P.  Div.  1. 

marriage  in  England  between  persons  both  of  whom  have  a  foreign 
ddle  is  la  valid  if  it  would  be  so  according  to  the  law  of  their  domicile : 
Qiftayor  v.  Jh-  lifirrm,  3  P.  Div.  1 ;  but  if  only  one  of  the  parties  has  a 
iga  domictlo,  the  validity  must  be  determined  by  English  law :  SottO' 
m  y.  iJet  Burros,  5  P.  D.  94,  per  Hannen,  J. 

Bjarriage  with  the  native  of  a  polygamous  tribe  is  not  recognized  as  valid 
English  law :  Ik  Beihell,  B.  v.  Hildyardy  38  Ch.  D.  220 ;  secvs,  a  marriage 
,  liTOnogamoiis  country  as  Japan  :  Bririkley  v,  -4.  (?.,  15  P.  D.  76. 
V  wife  cjiniiot  at  quire  a  domicile  distinct  from  her  husband's  :  Dolphin  v. 
i«j.  7  H.  L.  C\  3110;  5  Jur.  N.S.  1271;  though  living  apart:  Re  Daly, 
Boav.  456  ;  Le  ^Hfntr  v.  Le  S,,  1  P.  D.  139;  and  see  Yelverton  v.  Y,,  1 

&  T.  574  ]  6  Jur.  N.S.  24 ;  Re  Alexander,  8  W.  E.  451 ;  if  an  alien,  she 
atuTftlised  bv  murrjing  a  subject :  7  &  8  V.  c.  66,  s.  16 ;  and  as  to  aliens, 
3;i  ^  34  Y,  c.  H,  and  35  &  36  V.  c.  39. 

n/ant]— An  infant  cannot  change  his  domicile  by  his  own  act :  Forbes  y. 

Kay,  341 ;  but  his  domicile  in  general  follows  his  father's,  and  if  he  is  from 

mcy  of  unsound  mind,  it  contmues  to  do  so  after  he  is  of  full  age ;  Sharpe 

>i"«pi"n,  1  R  &  M.  611. 

i^  to  the  law  of  Scotland  whereby  an  infant  can  choose  his  own  domicile 

he  age  of  fourteen,  iee  Urquhart  v.  Butter  field,  ^1  Ch.  Div.  357. 

i  notarial  ante- nuptial  contract  entered  into  in  France  bv  an  English- 

aian  who  was   nn  infant  was  invalid  on  the  ground  of  her  infancy, 

ordiug  to  the  law  of  her  domicile  of  origin :  Re  Cooke's  Trusts,  56  L.  J.  Ch. 


^urhdidion  and  Procedure,'] — ^Though  the  parties  interested  in  the  estate  of 
ficeaaed  foreigner  laay  not  be  bound  to  resort  to  the  Court  of  his  domicile, 
1  the  English  Court,  if  called  upon  to  administer,  may  have  to  ascertain  who 
sntitlecf  according  to  the  law  of  the  domicile,  yet  an  actual  adjudication  of 
» title  by  the  Court  of  the  domicile  will  be  followed  here :  Enohin  v.  Wylie, 
H.  L.  (J«  1  J  Ewing  v.  Orr^Eunng,  10  App.  Ca.  453 ;  Doglioni  v.  Crispin, 
B.  I  E,  L.  301 ;  even  if  the  judgment  of  the  foreign  Court  has,  by 
fault  of  the  party  obtaining  the  judgment,  proceeded  on  a  mistake  as  to 
igliish  law :  Castrique  y.  Imrie,  L.  E.  4  H.  L.  414j  Godard  y.  Qrqy,Jj.  & 


d/  Estulc^. 


flQ.  B.  139;  or  til©  ^ 

lili>  l»i»t  ri»uti»  of     ' 

rrriinoons»  must  h* 


'hole  of  tlie  l&ctB  were  not  buiore  tl| 

til  fom*:i  's  tho  do< 

1  by  the  n  ippefd  proi 


country  :  thud  of  Anftraituia  v,  Nm,  16  U.  B.  717;  Me  I 


And,  iv 
ntiuit«^  L ' 

although  '' 
and  the 


im,  the  Couit  of  the  locolity  in  w 
\o  miike  an  ndmon  judgment,  thnr 
the  mode  of  distribution  :  lie  ArU 
*H(i  ;    Hiring   v.   Urr-Eiring,    9   A| 
;  '    '     testator  and  the  bulk  of  the  . 

1  elU  the  Etij^htih  ojisets  to  i 
u  '  ,:tkiii  i<:riiti*i  jor  admon  came  on  for  heoHc 

'i  Court  to  iu:iko  an  iidmon  judgm.ent  as  t 

Uat  in  H\\v\\  I  '  a  -  the  Scotch  Court  is  not  bound  U. 
exercise  of  its  uiiJoubt^^d  jurisdiction  on  the  mere  grot 
been  a  prevtouit  admon  jiidgniont  in  England ;  and  if  a  jta 
Bcotland  the  question  whether  the  iiroceedintr?*  nhoufd 
©ettled  by  the  rule  oi  fitrnm  rouvfmifiu;  and  the  ^^  t 

tmted  the  ostxte,  and  appointed  a  judicial  factor,  i  1| 

was  upheld,  but  so  much  of  it  as  affirmed  the  exolur^^ve 
Scotch  Court,  «nd  interdicteti  the  trustees  of  the  will  from 
one  otherwise  than  the  judicial  factor,  was  reveraed ;  £t£ 
10  App,  Cajs,  453. 

Although  the  law  of  a  testator's  domicile  gorerna  th< 
aasets  for  tho  purpose  of  succession  and  enjoyment*  vet  J 
legnl  representation  of  collection  and  admon,  m  distingi^ 
bution  among  the  successors,  they  are  grivemed  by  the 
locality :  lUnckwfXid  v.  The  Quern,  8  Apn,  Ca.  82. 

The  fact  that  a  prior  bankruptoy  had  been  commenced  in 
not  shown  to  l>o  the  country  of  ciomicilo  of  the  debtors,  ■ 
staying  bankruptcy  proceedings  in  this  country :  He  Arioi 
VfmU,  24  a,  B,  Div.  G40. 

The  priority  of  creditors  is  decided  by  the  domicile  of  de 
the  j^ituation  of  the  assets :  WtUon  v.  Ltf.  Dnnaauy^  18  Bea 
There  is  no  jurisdiction  to  entertain  an  action  involvi 
title  of  foreign  land,  although  all  tho  parties  ai'e  reside] 
thorue^  Gniham  v.  M(U«ey,  23  Ch.  D.  743 ;  and  see  Compan 
V.  Bntith  H,  Africa  Co.,  (1892)  2  Q,  B.  C.  A.  358, 

A  dt'bt  posseseies  an  attribute  of  a  locality,  a  Rimplo  0< 
located  where  tln^  debtor  for  the  time  being  resides ;  a  aj 
found  at  the  creditor's  death  :  Commr.  of  Stamps  v.  Hope^ 
In  the  admou  in  thii*  countrj'  of  property  bequeathed  b 
cil»xl  in  Fnince,  the  lex  fori  prevails,  and  interest  is  paj 
liui^littJi  law:  namiiUm  t,  IkilhtB,  38  L,  T.  N.8.  213, 

Where  a  domiciled  Scotchman  by  his  will  gave  annuities 
law,  are  charged  on  real  estate,  it  was  bold  that  tho  EngHs 
contribute  to  jMiyment  of  such  annuities,  though  the  wiQ  con 
to  that  effect:  He  Htwit,  Lhwhou  v.  Vtincau,  (1801)  3  Ch.  i 
Australian  assi^jnees  in  insolvency  were  held  entitled  to 
fund  devolving,  lu  default  of  appointment,  on  an  inte^? 
England :  AV  Dafidsim,  15  Eq,  383 ;  but  in  Be  BlUhman,  2  ; 
as  to  domicile  was  directed. 

The  legacv  <•£  an  infant  domiciled  abroad  may  be  pa; 
atUining  full  age  by  the  kx  loci\  though  not  of  ago  by 
Htllmtutfi^  2  Etj.  363;  not  to  the  foreign  guardian  during! 
but  see  Muckie  v.  Darlinff,  12  I^^q.  319,  H  »np,  p.  1262. 

The  Court  would  not,  in  the  case  of  a  mamed  woman^s 
a  restraint  on  anticipation,  though  invalid  in  the  country 
Ptiifofi  v.  Bnmki}ig,  25  Beav,  218;  nor  wotild  it  treat  a  8a 
an  English  marriage  as  making  valid  a  subsequent  marriagi 
L.  It.  3  n.  L,  55;  y/r  \Vi(-^(>n,  1  Eq.  247  i  nor  would  it  f 
law,  80  as  to  give  prif^rity  against  equitable  ajssets  to  a  debi 
^^rdo  T.  Bin^ham^  6  Eq.  485»  i 
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Pajtcli  advoctite's  testimony  was  required  to  show  that  the  fund  was 
fect*?«i  by  a  t^^coteh  settlement :  R^  Toddy  19  Beav.  582.  Where  foreign 
cat€»  rt'f<?r  in  evidence  to  passages  in  the  code  of  their  country,  the 
t  is  at  lib<?rty  to  consider  such  passages,  not  as  evidence  per  ««,  but  as 
of  the  t4:':^timtiiiy  of  the  witnesses :  Concha  v.  Murrietta,  De  Mora  v, 
*-f,  40  Ch.  Uiv.  MS. 

\  a  dispute  ^^  to  foreign  law,  the  Court  sends  a  case  for  the  opinion  of  a 
t  of  the  country,  under  22  &  23  V.  c.  63,  $up,  p.  715 :  see  Chap.  XXXV. 
here  a  Pit  in  a  creditor's  action  sued  in  respect  of  a  claim,  the  amount 
mlidity  of  which  could  only  be  ascertained  by  proceedings  in  a  foreign 
i,  acc<uimt8  were  not  to  be  directed  until  it  was  ascertained  that  a  srmi 
ine:  Matthijnnif  v.  Walford,  36  Ch.  Div.  269,  8up,  Form  8,  p.  1333. 
I  to  tho  circuu^stances  under  which  the  Courts  of  this  countiy  will 
idor  a  \Mt  Iwiimd  by  a  foreign  judgment,  see  Bousillon  v.  B.,  14  Uh.  D. 
and  9itp.  Vol.  I. ,  p.  626. 

■  thi>  oonstitutirin  of  a  French  co.,  a  Deft  was  held  bound  by  service  there 
lis  domicile  pro  hSc  it'ce)  of  proceedings  relating  to  the  co. :  Copin  v. 
fni^m,  L.  R.  9  Ex.  345;  1  Ex.  Div.  17 ;  but  see  The  Delta,  1  Prob.  D.  393. 
olch  treditorw  of  a  legatee  under  an  Englishman's  will  were  i-estrained 
proc).>eNling  ii^niinst  the  exors,  on  their  undertaking  forthwith  to  obtain 
iinon  de<  ree  in  England :  Baillie  v.  -S.,  5  Eq.  175. 

id  sua  to  probate,  and  as  to  legacy  duty,  r.  sup.  Vol.  I.  pp.  204  et  sea,; 
on  tho  quet^tioa  of  admission  of  wills  to  probate  as  affected  by  domicile, 
i)3. 


Section  XXI. — Election  to  take  under  or  against  the 

Will. 

I,  Parties  ihckred  bound  to  elect  beticeen  Settlement  and  Will, 

ECLAJiE  that  the  Defts  C.  and  A.  his  wife  are  respectively  bound  to 
t  between  the  benefits  of  the  covenant  of  the  testator  to  pay  the 
of  £—  per  ann.,  contained  in  the  settlement  made  on  the  mar- 
e  of  the  Baid  Defts,  and  the  benefits  given  to  them  respectively  by 
testator's  ^m.—Hart  v.  Tulk,  V.-O.  P.,  12  March,  1852,  A.  681. 

J,  Election  hj  Infants  as  to  taking  under  Settlement — Inquiry. 

ECLAHE  that  the  children  of  &c.  ought  to  elect  whether  they  will 
accordltig  to  the  provisions  of  the  indenture  of  settlement,  dated 
or  against  the  same ;  And  the  said  &c.  being  infants,  Let  an  in- 

y  be  made  whether  it  will  be  for  their  benefit  to  take  under  the 

^ioas  of  tho  said  settlement,  or  against  the  same. — Seton  v.  Smith, 

'.,  19  June,  1840,  B.  1246;  11  Sim.  59. 

ir  inquiry  (added  in  Pom.  Proc.)  whether  it  would  be  for  the  benefit  of 
Lnied  wonian  and  her  children  (infants)  to  take  under  the  provisions 
le  said  wUl  and  codicils,  or  against  the  same,  see  Cooper  v.  (?.,  L.  B.  7 

.>  79. 

Infant  Heir  and  Widow  to  elect — Election  by  the  Court  for  the 
Infant — by  Counsel  for  the  Widow. 

RUSTS  of  the  will  to  be  performed — "  And  this  Court  (declining  to 
f^is  any  opinioQ  upon  the  question,  whether  the.  moneys  remaining 


duo  under  the  obligntton  comtamed  in  tlianiarni^e  c 
and  set:uri»d  Ly  the  bond  and  disposition  in  secuiii 
effectually  ili»posed  o(  by  the  will  and  codicils  of  tli< 
that  the  Deft  A,,  the  heir-at-law,  and  the  Deft  C^i 
testator,  are  not  entitled  to  claim  both  the  derises  A 
said  will  contained  for  their  benefit  reepeciively,  i 
xnaining  due  under  the  obllgtttion  contHined  in  the 
as  heritable  property  by  the  law  of  Scotland  not  p*] 
and  codicils,  but  that  they  are  l»ound  respectively  to  i 
whether  they  will  respectively  claim  the  devises  ai 
said  will  contained  for  their  benefit  respectively,  or  t' 
ing  due  under  such  obligation ;  And  Declare,  that  i^ 
of  the  infant  Deft  A.  to  take  the  benefit  of  the  dovis 
the  will  cK)ntained  for  his  use ;  and  the  Deft  C,  by 
baT)  electing  in  like  manner  to  take  under  the  will, 
moneys  remaining  due  under  tEe  obligation  containe 
contract,  and  secured  as  aforesaid,  constitute  pan 
ditate  of  the  testator ;  And  Let  the  Defts  W.  &c.  {ei 
to  take  such  proceedings  as  by  the  law  of  Scotlan 
Testing  in  them  the  bond  and  disposition  in  securit 
mentioned,  and  the  right  to  rec?over  the  moneys  remau 
Ac^oounts  of  personal  and  real  estates,— Z^mi  v.  Z., 
1857,  B.  1417;  S.  C,  5  W.  E.  772;  and  see  Z)om^ 
sup,  p,  1331.  J 

4.  Iktm  of  Wye*8  Property — Inqmry  if  she  e 
unde}^  the  Will  | 

An  inquiry  to  whom  the  premises  in  &c.,  in  the  ti 
tioned,  belonged  at  the  testator's  death  ;  and  if  the 
liis  widow  M.,  whether  she  elected  in  her  lifetime  1 
testator*8  will,— PfcJt  v.  P.,  M.  E.,  19  Feb.  1859,  B.i 

5,  Fnrf/ter  Order,  Widow  having  elected^  J)t*clar 
Property  pa^ed^ 

And  it  appearing  by  the  Chief  Clerk's  certificate,  <  i 
testator's  widow  M.,  deceased,  elected  in  her  lifetime 
testator's  will.  Declare  that  the  premises  which  ' 
situate  &c.,  in  the  testator's  will  mentioned,  passed 
the  devise  thereof  to  the  Plt^  made  by  such  will,  and 
the  heir-at-law  of  the  said  M.,  is  a  trustee  of  8uch' 
V\t,^Peck  V,  P.,  M.  R,  7  July,  1860,  B.  1713. 


6,  Election  againat  Will — Compenmtu 

.    *^DEcLAttE  that  the  Deft  W.,  beiag  entitled  in  hia^ 
fourth  part  of  the  property  described  in  the  will  of  th 
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1  R,  sEd  being  also  entitled  in  Ms  own  right  to  one  fourth  part  of 
property  described  in  the  said  will  as  the  farm  called  T.,  and  the 

will  purporting  to  devise  to  him  one-half  of  the  said  farm,  and  the 

Deft  being  also  entitled  under  the  said  will  to  one  moiety  of  the 

of  £200  thereby  bequeathed  unto  him  and  the  Deft  E.  towards 
lilding  the  house  &c.  on  the  said  farm,  is  bound  to  elect,  as  between 
self  and  the  Pits  and  the  Deft  E.,  whether  he  will  give  up  to  the 

his  said  one-fourth  part  of  the  farm  P.,  and  give  up  to  the  Deft 
>Qe  moiety  of  his  one-fourth  part  of  the  said  farm  called  T.,  or 
ither  he  will  renounce  all  benefits  g^ven  or  devised  to  him  by  the 
\  m\X  \  And  adjudge  the  same  accordingly ;  And  the  Deft  W.,  by  his 
asel  (at  bar   f kcting  to  renounce  all  benefits  given  or  devised  to 

by  the  said  will,  Declare  that  three-fourths  parts  of  the  farm 
3d  P.  belong  to  the  Pits,  and  the  remaining  one-fourth  part  thereof 
»ng6  to  the  Deft  W. ;  And  that  one-fourth  part  of  the  farm  called  T. 
mgs  to  the  Pit,  and  one  other  fourth  part  thereof  to  the  Deft  W. ; 

that  one  other  fourth  part  thereof  belongs  to  the  Deft  E.,  subject  to 
limitations  &c."— Deft  W.  to  deliver  possession. — Agcount  of  rents 
mst  him ;   2.   luquiry  as  to  receipt  and  application  of  the  £200 ; 

And  Let  the  following  &c.,  An  inquiry  what  are  the  respective 
lea  of  the  one-fourth  port  of  the  farm  P.  of  which  the  Pits  have 
a  deprived  l>y  the  election  of  the  Deft  W.,  and  of  the  vested 
rest  of  the  B*^ft  E.  in  (one-fourth)  of  the  same  farm  of  which  she 

been  deprived  l>y  the  same  election ;  And  Let  all  the  estate  and 
rest  to  which  the  Deft  would  have  been  entitled  in  the  farm  called 
under  the  eaid  will,  and  which  has  been  renounced  by  him,  be 
OTtioned  betwef  a  the  Pits  and  the  Deft  E.  in  proportion  to  the 
lies  to  be  ascertained  by  the  said  inquiry." — Adjourn  &c. — HowelU 
fenkinjt,  L.  JJ.,  25  July,  1863,  A.  2020  ;  1  D.  J.  &  S.  617. 

W  order  as  to  a  divorced  wife  making  compensation  out  of  the  income 
\b\'  her  mamiige  settlement  to  persons  disappointed  by  her  election  to 
B  againBt  it,  eoe  CttdringUmy.  C,  L.  E.  7  H.  L.  868. 


.  Proof  agaimt  Estate  of  deceased  Person  for  Loss  occasioned  by 
her  Ekciion  to  take  against  Testator^s  Will. 

*  Declare  that  the  Pit  {assignee  of  an  interest  in  property  belonging  to 
1  purported  to  be  given  by  testator* s  will  to  the  Plt^s  assignor)  is  entitled 
i>roTe  against  th^-  estate  of  W.  in  the  statement  of  claim  named  for  the 
ount  of  the  loss  sustained  by  him  at  the  death  of  the  said  W.,  by 
isoa  of  her  having  sold  the  six  cottages  in  the  statement  of  claim 
intioned,  and  for  the  amount  of  his  costs  of  this  action ;  And  Let 
-i  I.  An  inquiry  what  was  the  value  of  the  said  six  cottages  at  the 
^th  of  the  said  W. ;  2.  An  inquiry  what  was  the  amount  of  benefit 
•eived  by  the  said  W.  under  the  will  of  the  testator." — ^Adjourn  &c. 
Liberty  to  orj^^Xy.^Rogers  v.  JoneSy  M.  E.,  3  August,  1876,  B.  1761; 
C,  3  Ch.  D,  688,  €t  inf 
VOL,  n.  4  R 


P'^.  k 


1JM8 


Admini$tratio§i  af&ltitef. 


8.  Mkclion  to  tal4  Under  WUl—Rtlmw^  to  U 

**  AxD  Dwlare  that  the  Deft,  elactmg  to  take  the  \ 
hy  the  will  of  the  iest&tor^  is  hound  to  relinqtiisk 
£10,1 18  : 1  aj.  6f/.  settlement  fund  for  the  henetit  of  t 
ehUdrvxi  of  iha  t«0lator,  aooarding  to  tho  directions 
Lot  the  Deft  esecute  a  propetr  release  of  his  share  s 
the  eaid  sc'ttlement  to  the  trusteea  thereof,  such  ibI 
hy  the  Judge.'' — Fltniing  v.  Buchanan^  L.  JJ,,  7  Ma 
on  Further  (Consideration. 


KOTES. 

If  A  tw»t»it4»r  iitt^inpU  by  his  will  to  give  property  whicl 
him  to  A.,  and  iiXeo  gives  benefits  to  B.,  the  owner  of  t 
put  to  his  el»?cti(>u,  whether,  on  the  one  hand,  to  take  th 
Kim  by  the  wilL  und  allow  A.  to  take  his  [B.'»}  projicrty  i 
tr«tftlc»r'8»  or,  on  the  other  hand,  he  niav*  of  course,  i^fu; 
pr*ipet*tT  io  pas^  by  the  will  iiiS  if  it  hfirl  i»cH^n  the  tesftator^s 
rvUnqujisli  uw  beticfite  piven  him  by  the  tjihU^of  {if  they  « 
prop«Mtv  <jf  hii»  whifh  the  te«tator  purport(*d  to  deal  with 
US  shall  bn  iHjonl  to  thut  propertr :  Strcntfitld  v.  .S,,  Cius 
Cii«*  Etj.  llbn  I  0th  ed.  397  ;  I  Jiinn.  W.  U3ei  $eq,  ;  Wms, ; 
»th  ed.  1440  rr#f^. 

The  doctrine  is  founded  on  the  presumption  of  a  gen 
every  part  of  im  ijiatniment  fdiall  take  effect^  which  may 
iuctinHistt-nt  particular  intention  apparent  in  the  instru 
TntnU,  :n  rh.  D.  275  ;  Rr  Wfth,  thrfh\^tf/  v.  If',.  42  CTi. 
fore  a  married  woman  who  is,  by  the  will,  restrained,  from 
be  pot  to  election  under  it:  Ite  Vanlun^s  Trut^U^  tup,:  i 
interest  iei  jnvcn  to  a  man  until  he  shall  assicn  or  chai^, 
happen  whei-eby  the  income,  if  belonpiiig  ub^ihitely  to  2 
Tested  in  anotlier:  Oirfer  r.  Siibrr,  (18D1 )  3  Ch.  5o3. 

The  prej^umption  ia  that  the  testator  did  not  intend  to 
pertv  except  hi-s  own:  Syn^fe  v,  ^S.,  9  Ch.  128;  22  W.  I 
W.  N.  m)  18:  Pkktr»gm  v.  Bfiflger,  o  Ch.  I>.  170,  17L 
rebutted  by  evidence,  even  parol,  outside  the  wiU :  S,  C  ^ 
Mortgagee*  of  undinded  shares  of  property  in  p>i*«f«! 
owner  of  other  shares  were  put  to  their  election:  lYt/kn 
339. 

By  electing  to  take  against  the  will  the  legatee  doe«  not 
under  it,  but  hog  to  make  compensation  to  those  who  are  t 
election,  see  Streatjirld  v.  S.^  aup. ;  Pklari^tfiU  v*  Rtnigi 
JlmvtU  \\  Jftih'uj^,  1  p.  J.  &  S.  on,  ti  sup.,  Fonn  6  ;  <#> 
Sw.  409 ;  anti  cxl^jh  cited  433,  n.  ;  and  after  his  death*  hi« 
make  comfK^neation  :  Hogt-fs  v.  Jtru^s,  3  Ch.  D,  6S8,  tt  $ttp. 
"  engniftocr'  doctrine  of  coiii|>enBQtiun  has  no  appHcati 
which  the  I  legatee  elects  to  tjiko  under  the  will :  Jte  Lord  C 
Y.  Dacrr,  31  Ch.  1).  460. 

A  person  who  is  put  to  election  may  in  general  n 
have  the  respective  values  of  the  properties  asoertoinec 
12  Eq.  tU7. 

The  rulus  as  to  election  apply  to  any  kind  of  property 
imnuxliate,  ervntingent,  or  remote:  ]V*/sim  v.  Toum^htud 
IVtbh  V.  E.  Shfr/te*bury^  7  Yea.  480;  and  to  the  »hare  of 
roMcIuiirv  h^gatee  :  Cutq^er  \\  C.,  L,  E.  7  H.  L.  53  ;  bu 
which  tfie  legatee  cannot  relinquish,  f. /y.,  heirlooms  none 
house  of  which  he  i«  tenant  for  life :  Rf  Lard  Cheshnm,  i 
31  Clu  D.  406  ;  or  prt>perty  of  a  married  woman  subject 
anticipation:  /?«?  Vardim's  yntsts^  31  Ch.  Biv.  275;  He  J 
'Spfflce,  27  Ch,  D.  606. 
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reen  the  mil  and  something  dehors  the  will;  so  that  there  is 
'een  two  clauses  in  the  same  wiU :  WoUaston  v.  King^  8  Eq. 

m  in  a  will  which  is  ex  fade  void,  as  on  the  ground  of  remote- 
dse  a  case  of  election :  Re  Warren^a  Trusta,  26  Ch.  D.  208 ; 
nuU,  23  L.  E.  Ir.  34 ;  but  see  Be  Brooksbank,  Beauclerh  y. 
.  160,  165. 

e  will  is  absolutely  invalid,  e,  ^.,  that  of  a  married  woman 
be  old  law  in  fee  simple,  but  not  for  her  separate  use,  the 
lot  put  to  any  election:  De  Bvrgh  Lawson  y.  Be  B,  L., 
;  Hearle  y.  Oreenbank,  1  Vez.  507 ;  Bich  y.  Cockell,  9  Ves. 

'  election  arises  where  a  testator  affects  to  deal  with  pro- 
to  a  legatee  in  exercise  of  a  supposed  power  of  appoint- 
not  in  fact  exist :  Be  Brookshankf  Beauderk  y.  JameSy  34  Ch. 

man  joining  in  a  settlement  by  which  funds  of  hers  were 
settled  by  her,  and  other  funds  were  brought  in  hy  her 
eniB,  was  ooimd  to  elect  to  take  imder  or  agamst  the  settle- 
n  y.  C,  L.  E.  7  H.  L.  854. 

[Is  Act  the  heir  was  put  to  his  election  if  a  testator  purported 
x^uired  lands  by  such  words  as  ^'  all  the  real  estate  I  shall 
'  and  gave  other  benefits  to  the  heir :  Churchman  v.  Irelandy 
50 ;  Hance  y.  TruwhiU,  2  J.  &  H.  216 ;  but  not  by  a  devise 
Ity  but  valid  as  to  personalty :  Sheddon  y.  Goodrich,  8  Ves. 
testator  annexed  an  express  condition  not  to  dispute  the 
Houghton  V.  B,,  2  Vez.  12  ;  1  Jarm.  W.  447  ;  nor  in  cases  of 
ite :  lb.  420, 421. 

55  G.  3,  c.  192,  the  testator  had  devised  copyholds,  but 
ider  them  to  the  use  of  his  will,  the  heir  had  to  elect :  Unett 
430. 

aeral  devise  of  realty  did  not  show  a  sufficient  intention  to 
Judd  v.  PraU,  13  Ves.  168 ;  15  Ves.  390. 

{Orrell  y.  0.,  6  Ch.  302),  or  the  widow  of  a  domiciled 
I  Scotch  property  {Douglas  v.  i>.,  12  Eq.  617,  Form  6,  aup, 
onial  heir  {Dewar  v.  Maitlandt  2  Eq.  384),  must  elect  between 
or  in  the  colony  which  the  testator  has  invaHdly  devised, 
ts  given  by  the  will ;  but  a  general  devise  of  real  estate 
was  held  not  to  have  been  intended  to  pass  Scotch  estates : 
!  D.  M.  &  G.  705. 

larried  women  under  the  old  law,  cannot  declare  an  election, 
refore,  is  to  direct  an  inquiry  whether  it  will  be  for  the 
fant  (see  Forms,  aujo.  p.  1339;  Brown  v.  J5.,  2  Eq.  481),  or 
yoman  and  her  children  (see  Cooper  v.  C,  L.  E.  7  H.  L. 
I.  1339),  to  take  under  or  against  the  will.  But  the  Court 
8  materials  before  it,  elect  on  behalf  of  the  infants  without 
nt  V.  lAicky  26  L.  J.  Ch.  148;  Lamb  v.  X.,  5  W.  E.  772, 
339. 

ee  of  a  special  power  of  appointment  appoints  to  an  object 
on  a  trust  or  condition  for  persons  who  are  not  objects,  and 
ct  of  the  power  benefits  out  of  the  testator's  own  property, 
m  arises,  as  the  trust  or  condition  is  rejected :  Woolridge  y. 
hrver  v.  Bowles,  2  Euss.  &  M.  304  (as  explained  in  Be  White, 
D.  555) ;  and  see  Churchill  v.  C,  5  Eq.  44 ;  Roach  v.  Trood,  3 
it  is  otherwise  if  the  testator  has  merely  attempted  to  impose 
y,  subject  to  the  power,  an  obligation  to  produce  an  equality 
ects  of  the  power  and  other  members  of  his  family,  e.g,, 
)sequent  marriage :  Re  White,  W.  v.  W,,  sup, 
ide,  and  communicated  to  the  other  parties  affected,  the 
md  cannot  be  altered :  Scarf  y.  Jardine,  7  App.  Cas.  346. 
special  powers  of  appointment  are  not  put  to  their  election 
bdqueaUung  other  property  to  them  and  purporting  to 
rer  so  as  to  give  an  interest  to  non-objecte :  Woolridge  v. 
OhurchiU  v.  C.,  6  Eq.  44;  and  see  Roach  y.  Trood,  3  Ch.  D. 
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A  widow  may,  by  the  tenns  of  her  huBband's  wfll,  I 
between  the  gifts  in  the  will  and  her  dower :  sup,  p.  i 
357  ;  6th  ed.  420 ;  1  Jarm.  W.  468  H  seq,  ;  or  freebench :  T 
16  Ea.  592  ;  but  there  mnst  be  strong  grounds  for  holding 
intended  by  the  testator  to  take  both :  8.  C. 

Election  may  be  implied  from  conduct :  see  1  L.  C.  Eq.  l 
but  it  **  must  be  by  a  person  who  has  positive  informatiOE 
the  property,  and  with  that  knowledge  really  means  to  g 
tip  '* :  per  iajnes,  L.  J.,  in  WiUon  y.  Thombury^  10  Ch. 
Cli/Um,  21  Beay.  447 ;  8  D.  M.  &  Or.  641 ;  Be  Davidson,  M 
11  Ch.  D.  341. 
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Sbction  XXn. — ^Declarations  relatino  to 
Bequests  and  Devises. 

1.  Declaration  of  Person  meant — Clasi 

Deolabe,  that  the  Pit  is  the  person  meant  and  : 
testator  under  the  description  in  his  will  of  his  firs 
of  his  late  unde  P.,  and  is  entitled  under  the  said  w 
moiety  of  the  testator's  residuary  estate. — Bemasct 
V.-C.  W.,  13  Jan.  1853,  A.  276;  10  Ha.  345. 

For  declaration  as  to  duldren  taking  per  capita,  subjec 
in  case  of  decease  before  twenty-one  or  marriage,  see  Berh 
16  Sim.  289 ;  and  as  to  deyolutions  of  shares,  Chodmai 
699. 

For  declaration  that  descendants  took  per  stirpes,  and  n 
that  the  principle  was  to  be  applied  to  eyery  subdiyisic 
Fisher,  5  Eq.  51 ;  but  see  Be  WiUon,  Parker  y.  Winder,  24  ' 

For  an  incjuiry  who  is  the  person  meant  and  intended  by  1 
the  description  in  his  will  of,  &c.,  see  Whitbread  y.  Kingh 
Dec.  1876,  B.  1893. 

2.  Legacy  declared  waived. 

An  account  of  the  legacies  &c.,  except  the  legacy 
to  the  Deft  B.  for  his  trouble  in  acting  under  the^  te 
declining  to  act  in  the  trusts  thereof,  and  waiying  the  i 

As  to  accepting  one  gift  in  a  will  and  refusing  another,  v, 

"  3.  Legacy  declared  lapsed. 

Declare,  that  the  bequest  of  &c.  is,  by  &c.,  become 
diyisible  among  the  next  of  kin  of  the  testator  according 
for  the  distribution  of  intestates'  estates. — ^Inquiry  fc 
kin.— See  Form  1,  p.  1237. 

4.  Legacy  to  dissolved  Charity  declared  lap 

'' Declare,  that  in  consequence  of  the  dissolution  ix 
the  testatrix  of  the  B.  Society  mentioned  in  her  will,  t 
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ueaihed  to  the  treasurer  of  the  said  society,  lapsed  and  fell  into  the 
iue  of  the  testatrix's  estate."— i^f**  y.  A.  G.,  V.-O.  W.,  12  July, 
7,  A.  1759 ;  4  Eq.  521 ;  et  v.  tup.  pp.  1091,  1141. 

6.  Legacy  declared  vdUd^  free  from  Illegal  Obligation. 

^fiCLAAB  that  the  gift  of  £1,000  New  Consols,  bequeathed  by  the 
of  the  testatrix  to  the  incumbent  &c.  of  L.,  is  a  good  and  valid 
nest,  and  that  they  take  the  same  free  from  the  obligation  of 
ping  in  repair  the  testatrix's  family  grave,  &c. — Fish  v.  A.  6^., 


6.  JRestdtM  declared  distributable  under  the  Statutes. 

Dbclabe,  that  the  other  moiety  of  such  last-mentioned  moiety  is 
sible  between  the  Pit  and  the  other  next  of  kin  of  the  intestate 
itled  thereto  under  the  statutes  for  the  distribution  of  intestates' 
itee."— Inquiry  for  next  of  kin  [Form  1,  p.  1237]. — Dent  v.  We»t, 
[).,  1  March,  1773,  A.  366. 


7.  Next  of  Sin  declared  entitled  to  Legacy. 

)eglabe  that  the  next  of  kin,  according  to  the  statute  for  the  distri- 
ion  of  intestates'  estates  of  X.,  living  at  the  date  of  the  death  of  the 

i  testatrix,  E.  F.,  are  entitled  to  the  legacy  of  £ bequeathed 

the  will  of  the  said  E.  F.  to  X.,  or  his  legal  pers.  represves. — Re 
ompsany  Machell  v.  Newman,  Blay,  J.,  30  June,  1886,  B.  782 ;  S.  C, 
L.  T.  N.8.  86. 


'  H 


L  Will  declared  effectual  Appointmentj  and  to  make  Fund  part  of 
General  Personal  Eetate. 

i^PFOiNT  the  Pit  H.  to  represent  the  next  of  kin  of  the  testatrix 
I.  for  the  purposes  of  this  action ;  And  declare  that  the  will  of  the 
tatrix,  A.  I.,  operated  as  an  effectual  and  complete  appointment  of 
)  entirety  of  the  legacy  of  £770  bequeathed  by  the  will  of  her 
lier,  M.  I.,  stated  in  the  first  paragraph  of  the  Statement  of  Claim, 
d  that  the  said  sum  of  £770  became  by  such  appointment  part  of 
)  general  personal  estate  of  the  said  testatrix,  and  ought  to  be  ad- 
nistered  accordingly ;  And  the  Pit  and  the  Defts  waiving  accounts 
the  testatrix's  personal  estate.  Let  the  £507  Cons,  in  Court  to  the 
^t  of  &c.  be  transferred  to  the  Pit  H.  as  the  legal  pers.  represve 

the  testatrix ;  And  Let  the  Pit  W.  I.,  the  trustee  of  the  will 
the  said  M.  I.,  pay  to  the  Pit  H.  as  such  legal  pers.  represve  the 
la  of  £270  (balance  of  the  said  legacy),  admitted  by  his  counsel  to 

in  his  hands,  and  all  interest  received  by  him  in  respect  thereof ; 
a  costs  of  all  parties,  and  H,  to  pay  them  out  of  general  personal 
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estate.— i^tf  IclerinpU,  Himley  y.  /.,  V.-O.  H.,  19  Hf 
1164;  S.  a,  17Ch.  D.  151. 

9.  Bequest  declared  not  to  he  Specific j  but  subjed  to . 
Legacies  thereout. 

Upon  motion  by  way  of  appeal  &c.,  Dbgulbb  that  th 
tlie  testator's  personal  estate  and  eftecta  of  which  he  f 
sessed,  and  which  should  not  consist  of  money  or  secuii 
bequeathed  by  the  said  will  to  A.  B.,  is  not  a  specific  legat 
the  pecuniary  legacies  are  payable  in  full  before  the  sai 
entitled  to  anything  under  the  said  bequest  to  her ;  but  t 
is  without  prejudice  to  any  question  as  between  A.  £ 
tator's  heir-at-law  as  to  the  liability  of  the  real  estate  tc 
of  such  pecuniary  legacies  in  priority  to  the  property 
her;  Let,  in  addition  to  the  accounts  and  inquiries  d 
order  dated  &c.y  the  following  inquiiy  be  made : — ^An 
property,  chattels,  and  efPects  were  comprised  in  the  s 
A.  B.,  and  what  has,  since  the  testator's  death,  become 
valuation  be  put  on  all  of  such  property,  chattels  and  e£E 
in  the  said  bequest  to  A.  B.  as  have  been  delivered  tc 
either  of  them,  under  the  order  dated  &c.  or  otherwise,  < 
the  death  of  the  testator  have  been  or  are  now  in  the 
their  possession,  or  in  the  possession  of  any  person  or  p€ 
or  either  of  their  authority  or  for  their  or  either  of  the 
— Re  Ovey,  Broadhent  v.  Barrow,  C.  A.,  3  May,  1882, 
29  Ch.  Div.  660. 

10.  Intestacy  declared^  save  as  to  Things  ejusdem 

<<  Declare,  that  according  to  the  true  construction  of 
&c.,  only  such  articles  passed  by  the  bequest  of  *  all  ] 
furniture  and  effects,  plate  &c.,'  as  are  efutdem  generis  wi 
therein  so  particularly  mentioned,  and  that  she  died  inte 
residue  of  her  personal  estate,  if  any." — Newman  v.  N,^ 
1858,  B.  438. 

11.  Bequest  held  to  be  in  satisfaction  of  Testator^ s  C 

'^  And  this  Court  being  of  opinion  that  the  bequests 
the  win  of  the  testator  W.  B.  are  to  be  deemed  to  have 
satisfaction  of  the  covenant  by  the  testator  contained  in 
of  settlement,  dated,"  Let  &c. — See  Romaine  v.  Onelow 
March,  1876,  B.  556 ;  S.  (7.,  24  W.  R.  899. 

For  a  declaration  that  the  Deft  was  not  entitled  to  claim  bo 
from  testator  and  the  legacy  given  to  him  by  the  testator^s 
right  to  make  his  election,  whether  to  claim  his  debt  out  oi 
estate,  or  accept  the  legacy,  after  the  account  of  the  persona] 
be  taken,  see  ^.  Stafford  v.  Cantillon  (Bulkehy),  L.  C,  23  Feb 
8.  a,  2  Vez.  170. 
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^  of  Residue  declared  adeemed  pro  tanto  by  subsequent 
Advances, 

,  that  the  redduaiy  bequests  contained  in  the  testator's 
TO  children,  the  Pit  S.  and  the  Deft  M.,  were  respeddyely 
to  the  bequest  to  the  said  Deft  M.,  by  the  several  advances 
Qg  together  £2,000,  mentioned  &c.,  and  as  to  the  bequest 
It  S.  by  the  sum  of  £8,500  in  the  indenture  of  the  11th 
B69,  mentioned  &c.,  and  which  by  the  same  indenture  the 
lanted  to  pay  as  therein  mentioned  to  the  Pits  H.  and  L., 
»f  such  indenture ;  And  Let  the  said  sums  of  £2,000  and 
^ught  into  hotchpot  (but  without  interest)  in  computing  the 
ares  of  the  Deft  M.  and  the  Pit  S.  in  the  testator^s  re- 
»nal  estate."— iSi^erwwoii  v.  MoBson,  V.-O.'B.,  4  Dec.  1873, 
C,  17  Eq.  78. 
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to  QrandchUdrenj  dimsibk  at  a  future  Time^  declared  to 
7iediateh/y  subject  to  letting  in  any  born  mthin  Ttcenty 
fterwards. 

,  that  according  to  the  true  construction  of  the  residuary 
le  will  of  the  testator  &c.,  all  the  grandchildren  of  the 

were  living  at  the  time  of  his  death  took  immediate 
ansmissible  interests  in  his  residuary  estate,  subject  to  be 
to  let  in  any  grandchildren  of  the  testator  who  may  be 

the  expiration  of  twenty  years  from  the  date  of  his 
)ppenheim  v.  Henry,  V.-O.  W.,  26  Feb.  1853,  B.  601  ;  10 


1  ; 
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14.  Bequest  declared  void  for  Remoteness, 

1,  that  according  to  the  true  construction  of  the  will  of  S., 
&c.,  the  class  of  persons,  consisting  of  children  and  grand- 
he  Pit,  to  whom  the  testatrix's  residuary  estate  is  by  the 
ressed  to  be  given  upon  the  Pit's  death,  includes  persons 
ake  by  reason  of  remoteness ;  And  that  the  trust  for  such 
K)  the  gift  over,  in  case  there  should  be  no  child  or  other 
a  vested  interest  imder  such  trust,  are  respectively  void 
ss ;  And  that  the  testatrix's  residuary  real  and  personal 
the  Pit's  death,  is  therefore  imdisposed  of  by  the  said 
ongs  to  the  Pit,  as  the  heir-at-law  and  sole  next  of  kin  of 
;  But  this  declaration  is  without  prejudice  to  the  trust 
the  will  for  the  benefit  of  the  Pit's  children,  if  any,  during 
le  events  in  the  will  in  that  behalf  mentioned,  or  in  any 
juch  events."— /Seaman  v.  Woods,  M.  E.,  25  July,  1856,  B, 
v.  595. 
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15.  Gift  charged  on  Beat  BsMe  mid  for  ltemoi€ne»i 

•♦  DsoLABE^  that  aooording  to  the  true  constructioii 
tlM  teilator  &c,|  the  gift  of  £2,000  by  the  ^id  w: 
noMd  out  of  the  testator^s  real  estate  at  B.«  in  trii 
for  remoteness,  and  that  the  said  sum  of  £2,000  ough 
hut  ought  to  sitik  Into  the  said  eBtate.**-^3/arMam  r. 
28  Feb.  186B,  B.  979, 

16,  Gijt  widfrn*  Remoimena — Co^Pittiuent^  j 

'*  Decuulb,  that  according  to  the  true  eonstructioai 
teatatrix,  the  truats  expressed  in  the  said  will  oonce 
ariaing  from  the  sale  of  her  freehold  and  copyhold 
4c.,  and  all  her  household  furniture  &c,,  which  wer» 
effecst  after  the  death  of  the  eldest  son  of  S.  and  E 
uoteiiaaa ;  and  that  so  much  of  the  said  sums  as  aroe 
real  estate  deTolyed  upon  the  heir-at-law  of  the  tosti 
legal  pera,  repreoret  are  now  entitled  thereto ;  and  tl 
said  sums  as  arose  from  pure  personal  estate  passed 
of  the  testatrix  living  at  her  death  ;  And  Let  the  f 
&c. :  1.  An  inquiry  whether  any  and  which  of  such  f: 
hold  estates  now  remain  unsoldt  and  who  (is  or)  are 
of  the  receipts  and  profits  thereof^  and  of  what  partic 
now  consist.  2.  An  inquiry  what  portion  of  the  £« 
Court  to  the  credit  of  &c',,  now  constitutmg  the  prod 
hold  and  leasehold)  estates,  directed  by  the  will  to 
verted,  arose  from  real  estate,  and  what  portion  tl 
personal  estate.*'  3  and  4.  Inquiries  for  the  heir-a 
next  of  kin  [Forms  9,  1,  pp.  1188,  1237].  5.  Inq 
shares  incumbered,  and  who  now  en  titled.  ^^Sf  war/  ' 
M.,  21  June,  1869,  B,  1722;  S.  C,  7Eq.363;  affirme 
1870,3.2359;  5  Ch.  718. 


17.  Deciaratiofi  under  TheUusson  Ad,  39  i^r  40 

**  Declare,  that  having  regard  to  the  Act  of  the  3i 
according  to  the  true  eongtruction  of  the  will  of  H. 
the  accumiilfltions  directed  by  the  said  will  only  took  < 
for  the  period  of  twenty-one  years  from  the  testato 
to  his  daughter  E.,  the  wife  of  the  Deft  H.,  of  the  i 
duaiy  estate  bequeathed  to  her;  and  that  the  sai 
expiration  of  the  aforesaid  period  of  twenty-one  yeai 
of  the  Deft  H.,  entitled  to  the  income  of  the  said 
accumulations  thereof.*^— Com 5^  t.  Hughes^  M.  K, 
affirmed  by  L.  JJ.,  3  May,  1865,  A.  1011 ;  2  D.  J,  &  ^ 
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18.  Person  deemed  deady  and  his  Share  faUen  into  Residue. 

lECLAitB,  that  ]R.,  in  the  pleadings  ftc,  haying  left  England  for  the 
ted  States  of  America  in  the  month  of  July,  1849,  being  a  bachelor 
he  time  of  his  departure,  and  not  having  been  heard  of  since  the 
ith  of  October,  1849,  when  the  letter,  written  by  him,  and  dated  New 
jans,  17  September,  1849,  in  the  Chief  Clerk's  certificate  mentioned, 
I  received  in  England  by  his  brother  E.,  in  the  pleadings  also  named, 
said  B.  is  to  be  deemed  to  be  dead  on  the  17  September,  1856,  with- 
ever  having  been  married ;  And  Declare,  that  by  and  on  the  death  of 
said  B.  unmarried  and  without  issue,  at  such  time  as  aforesaid,  the 
1  of  £1,000  bequeathed  to  him,  or  for  his  benefit,  by  the  will  of  the 
atriz  G.,  and  payable  out  of  the  trust  funds  now  vested  in  the  Defts 
&.  &c.,  as  the  trustees  of  the  said  will,  fell  into  and  became  part  of 
residue  of  the  estate  of  the  testatrix. —  Greenwood  y.  (?.,  V.-O.  8., 
Nov.  1857,  A.  743. 

'or  declaration  that  a  person  not  heard  of  since  1843  was  to  be  presumed 
bave  died  in  1846,  see  Qreen  v.  Qf.,  V.-C.  S.,  16  July,  1861.  As  to  pre- 
iption  of  death,  see  Sect.  XXVni.,  inf.  p.  1391. 
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19.  Declaration  that  a  Devise  on  a  Double  Contingency  failed. 

)£CLABE,  that  the  testator^  s  daughter  S.  having  died  in  his  lifetime 
ier  twenty-one  years  of  age,  but  married,  the  devise  over  of  the  two 
ssuages  &c.  to  the  Deft  E.,  her  heirs  and  assigns,  in  the  event  of  the 
ith  of  the  said  S.  under  twenty-one  and  unmarried,  did  not  take 
)ct,  and  that  the  said  two  messuages  descended  to  the  Deft  I.,  the 
tator's  eldest  son  and  heir-at-law,  and  that  the  same  are  by  the  said 
1  charged  with  the  testator's  debts  and  funeral  expenses. —  Williams 
Chitty,  L.  C,  16  Aug.  1797,  B.  750. 

^or  declaration  that  the  heir  is  entitled  to  the  estate  in  question,  subject 

lower,  see  Clarke  v.  Franklin,  4  K.  &  J.  268. 

■"or  decree  declaring  that  a  moiety  of  testator's  freeholds,  devised  to  two 

s,  one  of  whom  predeceased  him,  aescended  to  his  heir-at-law,  the  moiety 

Dopyholds  to  his  customary  heir,  see  Windm  v.  W.,  M.  B.,  29  Feb.  1866, 

769;  6  D.  M.  &  G.  554 ;  21  Beav.  373. 

^or  declaration,  that  imder  a  devise  after  the  death  of  testator's  wife,  '*  to 

then  male  heir  and  his  heirs  in  strict  tail  male,"  the  eldest  son  and  male 

r  at  conmion  law  took  gavelkind  land  as  well  as  that  in  common  socage, 

Thorp  V.  Owen,  2  Sm.  &  Or.  95. 

^or  declaration  that  the  share  of  an  intestate  in  copyholds,  derived  under 

executory  devise,  devolved  on  the  common  law  and  not  on  the  customary 

rs,  see  Malliman  v.  Siddle,  39  L.  J.  Ch.  426. 

^or  decree  declaring  estates  were  devised  to  W.  B.,  the  testator's  first 

sin  once  removed,  it  appearing  testator  left  no  second  cousin  named  W.  M., 

Bennett  v.  Marshall,  2  K  &  J.  744 ;  et  v.  sup.  pp.  1322,  1326. 
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0.  Devisees  declared  seised  in  trust  for  Tenants  in  Common  in  taily 
including  a  Bankrupt,  with  Remainders. 

I^BOLABB,  that  according  to  the  true  construction  of  the  wiU,  dated 
» of  the  testator,  the  Defts  T.  &c.,  the  devisees  in  trust  in  the  said 
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will  named,  are  seised  of  the  messuage  &c.,  situate  &c., 
mentioned,  in  trust  for  the  Pita,  nine  of  the  children  < 
and  the  Defts  L.  &c.,  as  the  assignees  of  F.,  a  banl 
and  only  remaining  child  of  the  said  M.,  as  tenants  in 
general,  the  said  L.  &c.,  the  assignees,  representing  I 
of  his  body  as  to  such  estate  and  interest  as  would  haT( 
F.  and  the  heirs  of  his  body  had  he  not  become  bank 
remainders  between  them,  the  Pits  and  the  Defts  ] 
assignees,  with  remainder  to  the  Deft  J.,  the  widow  of 
her  life,  with  remainder  to  the  Defts  I.  and  the  testato 
M.,  as  tenants  in  common  in  fee. — Mandeno  v.  3/.,  V.- 
1853,  B.  144;  S,  C,  Kay,  ii. 

21.  Forfeiture  declared. 

And  the  Deft  A.,  by  her  counsel,  admitting  that 
resided,  and  does  not  intend  to  reside,  in  the  mansion-h 
Declare,  that  according  to  the  true  construction  of 
testator  &c.,  the  said  Deft  has  forfeited  the  estate  for  li 
by  the  said  testator's  will ;  And  (by  consent  of  the  Pit 
declare  that  such  forfeiture  takes  place  from  this  day. 
V.-C.  S.,  30  Jan.  1855,  A.  401 ;  3  Sm.  &  G.  22. 

For  decree  declaring  the  effect  of  obligation  imposed  b 
devisee  for  life  of  a  mansion-house,  &c.,  to  reside  for  six 
year,  with  penalty  or  forfeiture,  see  Wahot  v.  Dot  field,  Kaj 
the  personal  use  and  occupation  of  land,  Eahbefh  v.  Squir 
412;  1  Jarm.  757;  4th  ed.  798;  Theobald,  150;  Mannoxy 
456. 

For  order  for  payment  of  dividends  to  tenant  for  life  unti 
see  PajTiient  Schedule,  Forms  No.  14  and  15. 

For  declaration  that  life  interest  ceased  on  insolvency, 
Ilackmariy  1851.  B.  791 ;  S.  C,  9  Ha.  475;  and  see  note^,  uj 

For  declaration  of  forfeiture  for  noil-residence,  see  Be  Hai 
37  Ch.  D.  306. 

22.  Trustees  hatting  disclaimed^  Heir  declared  i 

(Establish  the  will) — "And  Declare  that  by  the  eff 
of  disclaimer,  dated  &c.  (by  the  trustees  in  the  will  na} 
estate  in  the  freehold  property,  and  the  right  to  be  £ 
copyhold  property  of  the  testator,  descended  upon  and 
in  the  Deft  S.,  who  is  the  heir-at-law  and  customary  heir 
but  as  a  trustee  only  for  the  purposes  of  and  upon  th 
said  will,  and  that  he  is  bound  to  give  effect  thereto." — 
Soane,  V.-C,  12  April,  1839,  A.  891. 

For  inquiry  as  to  incumbrances  by  co-heirs,  see  Bhid 
V.-C.  W.,  15  March,  1872,  A.  652. 


NOTES. 
LEGACIES  CHARGED  ON  EEALTY. 


Under  the  old  law  legacies  given  by  an  unattested  codicil 
the  benefit  of  a  charge  on  the  land  contained  in  the  will :  1  J 
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e  rules  as  to  wiiat  words  will  charge  legadee  on  the  realty  are  the  same 
LOfie  as  to  a  charge  of  debts :  Wfi^er  t.  Howell^  3  £.  &  J .  198.  As  to 
creates  a  charge  of  debts,  v.  mp,  pp.  1203, 1204. 

bare  legacies  are  ^yen  generally,  and  then  the  residue  of  real  and 
nud  estate  is  given  in  one  mass,  that  charges  the  legacies  on  the  land : 
eUii,  5  Ch.  D.  504 ;  OreviUe  y.  Browne,  7  H.  L.  C.  689 ;  Bray  y.  Sievena, 
\l  B,  162 ;  although  they  are  directed  to  be  paid  by  the  exors :  8,  C, ; 
rooke,  B.  v.  Booke,  3  Oh.  D.  630 ;  Wheeler  y.  Howell,  3  BT.  &  J.  198 ;  for  only 
'  residue  "  after  paying  them  goes  to  the  residuary  deyisees :  Oreville  y. 
me,  7  H.  L.  C.  700,  703 ;  and  whether  the  exors  are  deyisees  of  the 
liField  y.  PeckeU,  29  Beav.  568),  or  not :  Be  Brooke,  3  Ch.  D.  630  (but 
rheekr  y.  Howell,  9up,,  and  the  rule  as  to  a  charge  of  debts,  $up,  pp.  1203, 
);  and  though  there  is  a  specific  deyise  of  part  of  the  realty :  Francis  y. 
ow,  £ay,  435,  or  an  annuity  to  the  same  legatee  expressly  charged  on 
ealty:  QrtviUe  y.  Browne,  7  H.  L.  C.  689. 

bd  as  to  what  words  are  sufficient  to  charge  le^usies  on  real  estate 
isiyely  in  exoneration  of  the  personal  estate,  see  Mt  Needham,  Bohimon 
.,  54  L  J.  Ch.  75. 

e  role  was  not  applied  to  legacies  expressly  directed  to  be  paid  out  of 
maXtj :  Oyett  y.  Williams,  2  J.  &  H.  429. 

inuities  charged  on  land  hay e  no  priority  oyer  leG;acies  similarly  charged : 
r  y.  B,,  3  Ch.  D.  714 ;  but  an  annuity  charged,  on  specific  realty  nad 
ity  oyer  legacies  charged  on  the  realty  generally:  Brigga  y.  George, 
^.(81)122. 

legacy  in  lieu  of  dower  to  a  widow  who  elects  to  take  the  Ic^cy  has 
ity  oyer  pecumary  legacies :  Norcatt  y.  Gordon,  14  Sim.  258 ;  Me  Green- 
,  (?.  V.  (?.,  (1892)  2  Oh.  296,  298 ;  but  not  where  there  is  no  realty : 
y.  Simpson,  5  Beay.  35 ;  or  it  is  all  free  from  dower :  Boper  y.  B,,  sup, ; 
nee  the  Dower  Act,  is  disposed  of  by  the  husband's  will :  Be  Greenwood, 
.  a,  (1892)  2  Ch.  295. 

bere  a  legacy  was  charged  on  land  which  proyed  insufficient,  the  legatee 
held  not  entitled  to  an  accoimt  of  back  rente :  Garfitt  y.  Allen,  A,  y. 
•to/e,  37  Ch.  D.  48. 

^ere  real  estate  was  deyised  to  a  deyisee,  "  he  paying  thereout "  certain 
ies,  the  deyisee  was  not  a  trustee  of  the  legacies  so  as  to  be  liable  to 
int  for  rents  and  profits,  preyiously  to  a  sale  by  order  of  the  Court,  of 
J  of  which  he  was  in  possession  :  Newhold  y.  Beckett,  62  L.  T.  N.S.  533. 
ieyisee  of  real  estate  charged  with  a  legacy,  haying  been  let  into  posses- 
on  his  promise  to  pay  the  legacy,  was  held  personally  liable  to  the 
ee:  Barrif  y.  B.,  28 14.  E.  Ir.  45. 

to  annmties  being  charged  on  land  and  on  corpus,  or  only  on  income, 
f.  p.  1379. 

CUMTTULTiyE  LEGAOIES. 

bere  two  legacies  of  the  same  amount,  or  of  the  same  thing,  are  giyen, 

me  IB,  in  general,  taken  to  be  a  repetition  by  mistake  of  the  other : 

[llans  y.  Beauderk,  2  Atk.  636. 

Beoond  lesftcy  by  another  instrument  is  prinut  facie  cumulatiye  whatever 

mount:  Wilson  y.  (TLeary,  7  Ch.  448;  12  Eq.  525;  Cresswell  y.  C,  6 

59;  Johnstone  y.  X.  Harrowhy,  1  D.  F.  &  J.  183 ;  Joh.  425 ;  unless  the 

id  instrument  professes  or  appears  to  be  in  substitution  for  the  first : 

ilhans  y.  Beauderk,  2  Atk.  636 ;  Tuckey  y.  Henderson,  33  Beav.  174 ;  or 

the  same  date,  and  appears  to  be  a  mere  copy :  Wh\fte  v.  TT.,  17  Eq.  50 ; 

evidence  of  an  attesting  witness  was  admitted  on  this  point :  Hubbard  y. 

inder,  3  Oh.  D.  738 ;  but  see  Wilson  v.  O'Leary,  7  Ch.  448. 

d  the  rule  extends  to  an  additional  legacy  given  by  a  codicil  to  a  legatee 

id  in  the  will :  ^  Hall,  H  y.  H,  51  L.  T.Tjf.S.  86. 

id  as  to  repetition  of  or  cumulatiye  legacies,  see  Wms.  Exors,  1289 ; 

?y  V.  HatUm,  2  L.  Ca.  Eq.  349;  Lee  v.  Pain,  4  Ha.  201 ;  Theobald,  108 
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IFACnOV  AND  ADEMPTION  OF  LEGACIES  BY  ADyANOES  TO  THE  LEGATEE. 

to  the  satisfaction  or  ademption  of  legacies  by  advances  made  by  the 
or  after  the  date  of  the  will,  see  Eocp.  Pye,  2  L.  Ca.  Eq.  365,  and  notes. 
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The  priDciplo  doos  not  apply  to  adTaneoe  before  tl 
TayltfT  T.  Cartti-riffhi,  U  Eq.  176;  20  W.  B,  *»03;  Ef.  1 
unlM  hf  apsciiii  contract :  UfAon  y.  Prince,  Cob.  t.  Tal 
will  directs  thai  they  shall  be  taken  Into  account :  Fi 
B.  638. 

The  odtancse  need  not  be  made  on  marriiige,  o: 
oooamon :  l^ighi<m  t«  L.^  18  1^\.  458 ;  9.  i\  as  to  the  ei 
rebut  the  pTWrtimption  of  satwf action.  As  to  what  con: 
mant,  •««  Taylor  x.  7*.,  20  Eq.  155;  Be  Peacock,  14  E 
ir.  T.  ^.,  29  Ch,  D,  250. 

A  direction  in  the  will  that  adyanoes  should  be  du 
of  residue,  showed  that  a  pecuniaiy  legacy  to  a  child 
reaidue  also  waa  not  to  be  charged  with  advanceti :  J 
Ch.  D.  591. 

The  presumption  waa  not  rebutted  by  Bome  diffeieuc 
Mu$$tlly,  SL  Aubyn,  2  Ch.  D.  398;  Bmnainey.  ihttlom 
8M  Fairer  v.  Park,  3  Ch.  D,  309,  H  in/  p,  I;i63, 

A  gilt  of  a  share  of  residue  ^ven  by  the  fa  the 
**  advancement  or  payment  '*  within  the  meaning  of  tl 
father:  Coo/*er  v,  C.,  b  Ch.  813;  nor  waa  the  receipt 
part  of  the  grandfather^a  property  under  an  agreemei] 
which,  in  the  eyent,  what  would  othennae  have  gone  ) 
thorn :  S.  C\ 

A  legacy  to  an  intended  wife  was  held  satisfied  by 
aame  amount  on  marriage  subsequentl}' :  Ma^cat  y«  M*, 
The  doctrine  is  applicable  to  re^duary  gifts :  Mwd^ 
F.  &  J.  93;  SUvennfm  y  JlfoMori,  17  Eq.  78;  but  only 
or  personii  to  whom  the  testator  waa  i*«  /wy  parmti^ :  Mi 
7  Uh.  e70 ;  Fowkes  y.  Patcoe,  10  Ch.  343 ;  and  depends  o 
CWr  y.  i\,  8  Ch,  813, 

Thf?  presumption  does  not  apply  in  the  case  of  a  mc 
tho  intention  is*  a  cjuesftion  of  evidence :  see  Btnn^t  v.  B. 
In  the  ubsc'n^e  of  any  direction  by  the  testator  to  tli 
ments  to  children  on  account  of  their  portions  bear  r 
death,  but  interest  at  4  p.  c.  from  his  death,  or  fn^m  th< 
for  life,  whichever  last  happens:  Sttwart  v.  S,^  Id 
p.  12Go, 

As  to  hotchp:>t,  r.  aup.  p»  1265, 

As  to  fldvanoements  oy  way  of  portion  within  the  Sta 
V.  in/.  Chap,  XLV,,  ^*Settlekext,*'  pp,  1461,  1465. 

As  to  the  satisfaction  of  a  debt,  coTeuant^  or  porl 
greater  legacy ,  see  Talbot  y.  Shrew»bnn/,  2  L.  Ca.  Eq. 
Jb,  379 ;  Wms.  Exors,  1296 ;  8th  ed,  1302  ;  Chichester  v.  (' 
71;  Atkinwny,  Littleivood,  18  Eq.  695;  Rvmaiut  v.  U, 
ff*  «ti/).;  Mayd  y.  Field,  3  Ch.  I).  587  (a  case  of  a  1 
woman);  and  Smifth  v.  Johmton,  31  L,  T.  N.S.  8'i6»  wh 
given  to  daughters  were  held  not  to  be  in  satisfact 
marriage  settlements  ;  and  Be  Fletcher,  Githvg$  y.  F,,  J 
iv  legacy  to  a  wife  of  the  exact  amount  which  the  te 
adeemed  by  payment  of  the  debt  in  his  lifetime. 

A  direction  by  a  testator  that  his  *'  ilebti"  (not  mei 

are  to  be  paid  is  sufficient  to  exclude  the  presumptioi 

creditor,  equal  to  or  exceeding  the  debt,  is  a  satisfact 

Bradahaw  y.  //.,  43  Oh.  I).  2G0. 

And  aa  to  the  difficulty  of  presuming  satisfaction  w 

fc.  g,^  deed  and  will)  are  contemporaneous,  see  Horloc 
iv.  142. 

Ao  assignment  by  a  testator  alter  the  date  of  his  will ' 
legatees  named  in  the  will  was  held  to  be  an  ademptioi 
asfiigneeSt  of  the  value  of  the  property  assigned :  Be  Vic 
D,  525. 

Pecuniary  legacies  to  two  sistera  absolutely  were  heb 
faction  of  similar  sums  in  the  hands  of  the  testator  ij 
sisters  for  their  separate  use  for  life,  remainder  to  their  c 
Fairer*  v.  Park,  3  Ch.  D.  309. 
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huBband'B  coTonant  to  pay  £1,200  at  his  death  to  his  wife,  to  whom  an 
lity  was  abo  to  be  paid,  was  not  satisfied  by  his  intestacy :  Jamei  y. 
5e,  33  L,  T,  N.S.  665,    And  see  Chap.  XLV.,  **  Settlbmbnt." 


GIFTS  TO  ATTESTING  WITNESSES. 

10  Wills  Act,  8,  15,  makes  Toid  beneficial  gifts  by  will  to  an  attesting 

eas,  or  the  wife  or  hiiaband  of  one ;  but  not  to  the  husband  of  a  witness 

u^ee:  CrtMwdlY.  (\,  6  Eq.  69. 

9r  where  the  legatee  marries  the  attesting  witness  after  the  attestation : 

jte  V.  B€Jihmcl\  6  Q.  B*  D.  311. 

igacies  by  will  wero  not  lost  by  attesting  a  codicil :  Oumey  v.  O,,  3 

r.  203 ;  and  legacies  void  through  attestation  were  made  good  by  a 

cil,  with  other  witnesses,  confirming  the  will:  Anderson  v.  A,,  13  Bq. 

but  !i  witness  who  attested  a  codicil  lost  her  interest  under  a  parol  trust 
ired  in  her  favour  of  property  bequeathed  thereby  :  Be  Fleetwood,  Sid^ 
eti  V.  BrtuTr,  15  Ch.  I).  594. 

sob  who  attests  a  will  containing  a  direction  allowing  him  to  make 
Bssioiial  charges,  cannot  take  the  benefit  of  such  direction :  Re  Barber, 
7€*8  T.  Viniitc(mtf,  31  Ch.  D.  665 ;  Be  Pooley,  40  Ch.  Div.  1. 
here  one  of  a  plas.H  to  whom  a  gift  is  made  is  an  attesting  witness,  his 
G  goes  to  increase  the  shares  of  uie  others,  and  is  not  imdisposed  of :  Fell 
Mvlph,  L.  E,  10  C,  P.  701 ;  Be  Fleetwood,  sup. ;  and  if  a  life  estate  is 
n  to  an  attesting^  witness  the  reversion  is  accelerated :  Jull  v.  Jacobs,  3 
D,  703.     Sfcu»,  if  tlie  gift  in  remainder  is  to  the  children  of  a  childless 

with  ultimate  remuinder  on  his  dying  without  issue  to  a  class  then  to 
acertnined:  Re  Towu^itd,  T,  v.  2\,  34  Ch.  D.  357. 

lit  where  the  gift  wa.'^  to  a  class,  and  if  any  died  during  a  tenancy  for  his 
[lis  share  was  to  go  to  his  children,  and  the  husband  of  one  of  the  class 
an  attesting  witness,  the  gift  to  the  children  was  accelerated :  Be  Clark ^ 
.  RanduU,  31  Ch.  D.  72. 


BEQUESTS  TO  EXECUT0B8. 

pSi  to  an  ex  or  as  exor  is  subject  to  an  implied  condition  that  he  shall 
^  the  win :  Wma.  Exors.  1280,  1281 ;  8th  ed.  1286,  1287 ;  but  sending 
e  a  power  of  attorney  from  Australia  to  enable  another  person  to 
inister  tho  estate  was  sufficient :  Lewis  v.  Mathews,  8  Eq.  277. 
iQ  mere  fact  that  thu  gift  of  the  legacy  precedes  the  appointment  of  the 
tee  aa  exor,  or  that  the  legacies  to  several  exors  differ  in  amount,  does  not 
t  the  presumption  of  a  condition :  Be  Appleton,  Barber  v.  Tebbit,  29  Ch. 
893,  questioning  Jewn  v.  Lawrence,  8  Eq.  345  ;  but  the  fact  of  the  gift 
^  '*  as  a  remembrance"  will  do  so:  Btibb  v.  Yelverton^  13  Eq.  131 ;  and 
ie,  parol  evidence  is  admissible  to  rebut  the  presumption :  Be  Appleton^ 

i©  rule  does  not  apply  to  a  gift  of  the  residue  or  a  share  of  it :  Griffiths  v. 

m,  11  Sim.  202;  Christian  y.  Devereux,  12  Sim.  264;  and  see  Hollings- 

hy.Grasdt,  15  Sim.  52. 

le  mie  applied  to  a  legacy  to  an  exor  "  for  his  absolute  use,"  where  there 

another  '*  aa  an  additional  acknowledgment  for  his  trouble"  :  Slaney  v. 

n«7.  2Eci.  418, 

1  exor  took  his  legacy  on  proving,  though  he  had  previously  renoimced 

ate :  Algermmtti  \\  Ford,  7  Jur.  N.S.  668. 

i  iifitfmursh  v.  Barrdt,  3  D.  F.  &  J.  279,  a  gift  of  the  residue,  subject  ta 

ges  to  the  three  exori?  by  name,  was  held  to  be  in  trust  for  the  next  of  kin. 

whether  a  trustee  or  exor  is  to  take  beneficially  or  not  is  a  question  of 

ation  on  the  will :   Williams  v.  Arhle,  L.  E.  7  H.  L.  606. 

1  a  gift  of  whole  property  to  a  grandson,  one  of  three  exors,  upon  trusts 

h  did  ni>t  exhijui^t  the  whole  income,  the  surplus  was  his  beneficially : 

ke  V.  Hilton,  2  Eq.  HlO;  Irvine  v.  Sullivan,  8  Eq.  673;  sectis,  as  to  a  gift 

tree  exors  ^*  m  and  for  the  consideration  "  of  paying  the  income  to  the 

*w  for  life :  Bird  y.  Harris,  9  Eq.  204. 

here  there  is  no  gift  of  the  residue,  the  exors  do  not  in  general  take 

fidally :  11  0.  4  dk  1  W.  4,  c.  40;  Travsrs  v.  T.,  14  Eq.  275 ;  unless  an. 
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intention  to  benefit  them  sufficiently  appears :  Fuge  v.  -F., 
Harrison  v.  /f.,  2  H.  &  M.  237. 

Btjfore  this  Act,  a  legacy  to  the  exor's  wife  did  not  prevei 
undisposed -of  residue  beneficially:  Frner  v.  Bouquet^  21  Bea 
and  see  Williams  v.  liohertSy  4  Jur.  N.S.  18. 

Though  there  was  no  gift  of  residue,  the  exors,  there  beinj 
took  the  personal  estate  as  against  the  Crown :  Re  Knowles 
49  L.  J.  Ch.  625 ;  seaiSf  where  on  the  face  of  the  will  it  a; 
exors  were  intended  to  take  no  more  than  the  legacies  gi^ 
Hudson's  Trusts,  62  L.  J.  Ch.  789;  W.  N.  (83)  66. 

And  parol  evidence  was  held  admissible  to  rebut  the  pres 
the  exor  taking  beneficially,  arising  from  blanks  in  the  will : 
Camp  V.  C(^,  31  Ch.  D.  460. 

Where  the  residue  is  expressly  bequeathed  to  the  exor,  the 
claiming  the  property  agamst  him  to  show  that  he  is  a  trusi 
Arkie,  L.  B,  7  H.  L.  606 ;  and  see  Fuge  v.  F.,  27  L.  E.  Ir.  € 

And  see  sup.  p.  1327 ;  Wms.  Exors.  1474  d  seq. ;  8th  ed 
Jarm.W.  371. 

CONTTXGENT  REMAIia)ER. 

A  limitation  imder  a  will  which  would  have  been  a  conti 
but  for  an  outstanding  mortgage,  will  not  be  defeated  by  i 
convovance  to  the  uses  of  the  will :  i?«  Freme^  F,  v.  Logan^ 
60  L.  J.  Ch.  562  ;  65  L.  T.  N.S.  183 ;  39  W.  E.  696. 

And  that  a  gift  will  be  construed  as  an  executory  devis 
contingent  remainder  where  a  person  whom  the  testator  ii 
would  otherwise  be  excluded,  see  Miles  v.  Jarvis,  24  Ch.  D.  6 
a7id  Lhn/dy  18  Ch.  D.  524  (not  following  Brackenhury  v.  G 
417);  He  Bourne,  Rymer  v.  Hartley,  56  L.  J.  Ch.  566;  Dean 
Ch.  853;  65  L.  T.  N.S.  65;  39  W.  E.  568;   Blackman  v.  Fy 

C.  A.  209. 

As  to  the  preservation  of  contingent  remainders  by  rea 
estate  being  outstanding  in  a  mortgagee,  see  Astley  v.  Mick 

D.  69. 

CONDITIONAX  GIFTS — RESTRAINT  OX  ALIENATK 

"VNHiere  a  testator  made  the  acceptance  of  rules  to  be  m; 
condition  of  a  gift  to  a  charity,  and  left  no  such  rules,  the  gil 
Yates  V.  Univ.  Coll.,  Loud.,  L.  E.  7  H.  L.  438. 

In  general,  ignorance  of  a  condition  annexed  to  a  gift  is  n 
performing  it:  Porter  y.  Fry,  1  Vent.  199;  Re  Hodges,  16  £ 
F.  Essex,  18  E(i.  290 ;  but  where  claims  in  writing  within  a 
required  from  pecuniary  legatees,  an  admon  suit  oy  a  residi 
sufficient  claim:  7'ollner  y,  Marriott,  4  Sim.  19;  9  L.  J.  C 
Shelf.  E.  P.  St.  162. 

But  a  condition  requiring  legatees  to  establish  their  claims 
within  a  specified  time  by  an  order  directing  a  class  inqui 
Stedman  v.  Dunster,  34  Ch.  D.  742. 

As  to  what  is  a  sufficient  compliance  with  a  condition  requi 
of  trustees  or  guardians  to  the  marriage  of  a  beneficiary,  see  R 
V.  S.,  44  Ch.  D.  654;  Daley  v.  Desbouverie,  2  Atk.  261;  Re  1 
Ch.  Div.  61. 

Where  a  father  became  lunatic,  so  that  his  consent  to  a  ma 
be  given,  a  condition  precedent  having  thus  become  incapal 
bv  the  act  of  God,  an  appointment  subject  to  it  failed :  Re  H 
//.,  \Y.  N.  (91)  76. 

As  to  the  effect  of  a  gift  to  a  servant,  providing  she  remains 
service  imtil  his  death,  see  Re  Hartley's  Trusts,  47  L.  J.  Ch.  C 
As  to  what  will  amount  to  compliance  with  a  condition  requ 
see  Re  Moir,  Warner  v.  M.,  25  Ch.  D.  605. 

A  gift  of  residue  to  one,  if  then  able  to  discharge  the  exor,  i 
good,  though  to  an  infant,  as  he  could  give  a  discharge  by 
Court :  Ledward  v.  Hasselh,  2  K.  &  J.  370 ;  and  as  to  conditio] 
Wms.  Exors.  1258  et  seq,  ;  8th  ed.  1264  et  seq,;  2  Jarm.  W.  1 
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iiere  a  gift  refers  to  tihe  death  of  a  legatee,  coupled  with  a  contingency, 
without  leariag  issue,"  that  primd  facie  means  death  at  any  time,  but 
Q&iext  may  show  thfit  death  before  a  particular  period  was  intended :  Be 
V,  Pe^trd  V.  Mortmu  25  Ch.  D.  394;  O'MaJioneyy.  Burdett;  Ingram  v. 
fii,  L.  R,  7  H.  L.  388,  408. 

to  the  effect  of  a  direction  that  a  share  of  residue  shall  fall  into  the 
ae,  me  R^  Enllance,  B,  y.  Lanphier,  42  Ch.  D.  62 ;  ite  Barker's  Estate, 
iriHtjt^n  y.  L<myn%frj,  15  Ch.  D.  635 ;  Be  Bfwades,  Lane  y.  B.,  29  Ch.  D. 

legacy  giyen  with  a  restriction  against  manying  a  person  of  another 
on  is  not  against  public  poHoy :  Hodgson  y.  Hal/ordf  11  Ch.  D.  959. 
iondition  tliat  a  lifo  o^te  giyen  to  a  devisee  should  be  forfeited  in  the 
:  of  hi.^  maiTj-iiig  a  domestic  servant,  is  a  yaUd  condition :  Jenner  y. 
rr,  IG  Ch.  l)    18^: 
adittons  agaiiLst  alienation  are  yalid  if  they  do  not  substantially  take 

the  whole  power  of  alienation.  Thus  a  condition  that  devised  land 
Id  Dot  be  sola  otit  of  the  family  was  valid :  Be  Macleay,  20  Eq.  186 ;  and 
urdinrr  v.  Totfatf,  34  L.  T.  N.S.  348 ;  but  a  condition  in  absolute  restraint 
enation  m  void,  evt'n  though  its  operation  is  limited  to  a  particular  time : 
9$her,  i?.  V,  B.,  26  Ch.  D.  801. 

T©  directions  in  rcntraint  of  alienation  after  an  absolute  gift  are  void : 
ley  V,  PfUoU^,  3  Yi?s.  324 ;  Ware  v.  Cann,  10  B.  &  C.  433 ;  Be  Macleay, 
|.  186;  t.g,,  a  proviso  determining  the  estate  on  bankruptcy,  and  not 
g  effect  by  way  of  conditional  hmitation :  Be  MachUy  21  Ch.  D.  838 ; 
leeife  Dmjdnle,  />.  v.  />.,  38  Ch.  D.  176 ;  except,  of  course,  as  to  married 
an :  v.  ««//,  Chap,  XXXVII.  p.  768 ;  and  do  not  prevent  an  annuitant 

taking  the  value  of  his  or  her  annuity:  Boper  v.  B.,  3  Ch.  D.  721 ; 
ugh  there  is  a  gift  over:  Day  v.  />.,  1  Drew.  569;  Hunt-Fouhton  y. 
-^r,  3  Ch.  I).  285.  Itut  see  Foiuer  v.  Hayne,  8  Eq.  262;  Hatton  v.  May, 
.  D,  148,  and  Boper  v.  i?.,  3  Ch.  D.  721. 

to  provisoea  for  ce^er  of  a  life  interest,  or  an  annuity  on  alienation, 
9e©  same  cases ;  and  that  no  gift  over  is  necessary,  Dommett  v.  Bedford, 
R.  684  ;  Bfjrhford  v.  Hachman,  9  Ha.  481,  Form  21,  sup.  p.  1350;  JoelY. 
^  3  K.  &  J.  458  ;  HnUon  v.  May,  3  Ch.  D.  148 ;  Dixon  y.  Bowe,  36  L.  T. 
548,  et  t*.  inf  p.  1377» 

gift  over  on  death  at  any  time  without  leaving  issue  to  the  then  heir 
e  donee,  is  repugnant  and  void:  Be  Parry  and  Daggs,  31  Ch.  Div.  130. 
id  that  a  conditi^in  attached  to  a  gift  by  way  of  defeasance  must  be 
ite  in  ascertainment  of  its  operation,  as  well  as  in  its  terms,  see  Be  Vis- 

Exmmtth,  E,  v.  Pnif^d,  23  Ch.  D.  158. 

gift  upon  eon  (lit  ion  will  not  be  construed  so  as  to  enable  the  donee  by 
oomplmnco  to  alter  the  course  of  admon  :  Be  Kirk,  K,  y»  K,,  21  Ch.  Div. 

to  the  effect  of  charging  a  life  interest  which  is  liable  to  forfeiture,  see 
»W  y.  8,,  12  Ch.  D.  152. 


EEM0TENES8  OF  LIMITATIONS. 

gift  t<)  a  clasa  in  vol* I  if  it  may  include  any  members  as  to  whom  the  gift 
d  ha  void  for  remoteness :  Leake  v.  Bobinson,  2  Mer.  363 ;  Seaman  v. 
i,  22  Beav.  olfo,  Form  14,  sup,  p.  1347  ;  Smithy,  S.,  5  Ch.  342  ;  Stuart  v. 
^rdl,  5  Ch.  713,  Form  16,  sup,  p.  1348;  HaU  v.  H,,  3  Ch.  D.  643,  and 
'  there  cited  :  Blujht  v.  Hartnoll,  19  Ch.  D.  294  ;  not  following  Euans  v. 
r«r,  3Ch.  D.  21L 

id  in  ascertaining  whether  a  gift  is  void  for  remoteness,  the  words  of  the 
tor  muHt  first  bo  taken  and  their  meaning  determined,  and  it  is  then  to 
ittaidered  whether  that  meaning  brings  them  within  the  operation  of  the 
:  PeirAt  v.  Moaeleif,  6  App.  Cas.  714  ;  i?6  Whitten,  King  y.  W,,  W.  N.  (90) 
G2  L.  T.  N.S,  391;  Be  Beavan's  Trusts,  34  Ch.  D.  716. 
it  alternative  gviia  may  admit  of  being  construed  divisibly,  so  that  the 
■tenosa  of  one  altemutive  may  not  affect  the  other :  Watson  y.  Young,  28 
D.  436 ;  He  Han-et/,  pf;ek  y.  Savory,  39  Ch.  Div.  289 ;  Miles  v.  Harford, 
II  D.  691  ;  but  Bee  Re  Bence,  Smith  y.  B.,  (1891)  3  Ch.  (C.  A.)  242, 
lining  Evers  v.  Ch^tiltB,  7  H.  L.  C.  531. 
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Vni€*re  the  original  gift  i»  di«tinict  item  the  gift  on 
thet  latter  will  not  affect  the  former:  Gotjfiier  v,  Joht 
ai   '  '  oxf}T  in  default  of  appointmeut  unde 

"*  -  remot^nes?*,  mav  be  upheld:  Ik  AUk 

(1.^:-..    .  ^  n,  .ri  ;  citinQ  Wtbb  y,  Sadltr,^  Ch,  419, 'i2a; 

8  Eq.  103, 

A  ^1  tu  ji  cluss  nrho  ahall  be  living  at  the  death  of  tl 
person,  aud  any  per«on  whom  he  or  wie  may  marry^  im 
Jiff  ^rn<i^.  F.  V. /.,  43  Ch,  D.  246. 

Any  coTcnant  or  stipulation  which  createB  an  est 
property  may  be  obnoxious  to  the  rulei  f.g.,  an  ui 
purchafie:  L.\t  S,  W,  Rtj,  Co,  v.  Oomm,  20  Ch.  Div,  ^(52 
ham  Canal  Co,  y.  Cartteri^ht,  11  Ch.  I>.  421 ;  an  unlim: 
in  eyent  of  breach  of  ooyenant:  Dutin  v.  Flood,  25 
re&tiictive  coyonant,  or  contract  not  amounting  to  a  lin 
Chtldrri,  43  CK  D.  265, 

Wboro  the  gift  is  to  a  claas  contingently  on  atti 
genonil  direGtion  for  their  maintenance  out  o£  the  ii 
TGst^^d  int«re«t««  00  as  to  nyxnd  tho  rule  against  perpet 
T.  Cn^$inaf*,  (1891)  3  Ch.  197;  Br  Parker,  Barker  y,B, 

SetmAt  where  the  direction  is  for  the  a]»pUcation 
particular  tihare  for  ejich  child,  or  of  the  whole  or  any 
at  the  discretion  of  the  trustee :  Fox  y.  F..  19  Eq.  286; 
see  Hf  fhttit*,  !mac$on  v.  WthtUr^  16  Ch.  D,  47,  ^ 

A  direction  that  on  failure  of  a  charitable  purpose  i 
residue,  being  only  a  direction  tluit  the  fund  stould 
carry  it,  is  not  yoid  for  remoteness:  lU  Rnmirll,  It  y.  j 

Tie  rule  against  perpetuities  ha«  no  application  tc 
charity  to  another  on  failui-e  to  comply  with  a  conditia 
(1891)  3  Ch.  (C,  AO  252  ;   ChrUfs  IhmpiUtl  v.  Onnnger 

A  trust  for  maintenance  of  hordes  and  dogs  bo  lon| 
not  yoid  as  a  perp^'tuity  :  lie  /Miw,  CtHipfT-DetiH  y,  SU 

A  refttmint  on  nnticiimtiou,  attached  to  a  gift  to  a 
neoe*»8arily  bad  :  CKm^nr  y,  Lart>chr,  17  Ch,  IK  368  ;  Iff 
Be  Errimihm,  W,  N.  (87)  23  ;  Hrrbrrt  y.  W^h^fer,  15  Ch. 
that  a  |»erson  is  past  child -beariug  is  not  admissible  for 
yalidity  to  a  gift  which  would  otherwise  be  too  remote ; 
y.  im,  39  Oi.  D.  155 ;  Jte  t.  Audlet^,  1  Cox,  324 ; 
Ch.  D.  368, 

A  forfeiture  clause  attached  to  the  appointment  of  tl 
in  fMf  will  be  bad  :  HoiUjmn  y.  Ilalfi^rd,  11  Ch.  D.  959, 

A  person  t4iking  by  appointmeut  is  deemed  to  ta] 
iufstrunient  creating  the  power*  and  the  quetjtion  of  rei: 
sidere*!  with  reference  to  the  state  of  facts  at  the  dat*^ 
lit  Ilruun  ft  ml  Sibltf,  3  Ch.  IX  156;  though  the  settlemo 
confirmed  at  his  majority:  Cwke  y.  C./38  Ch.  I).  202 
bo  exercised  bo  as  not  iu  fact  to  exceed  the  limit,  and  u 
power  to  appoint  to  hiti  children,  an  appointinent  in  fa\ 
attains  twenty-four  is  yalid  as  to  those  who  do  so  witi 
alter  A/s  death,  while  an  appointment  in  fayom*  of  tho; 
four  as  a  class  would  be  had:  Wilkiiisofi  v.  Duncan^  3< 
Bq.  837. 

But  in  the  case  of  a  general  power,  though  exercisf 
maiTied  woman,  the  i>eriod  of  perpetuities  must  be  reck 
the  appointment :  Be  Flower ,  Edmotida  y,  E,,  55  L.  J.  C 
toih  2i)  Ch.  D,  521. 

The  rule  applicable  to  legal  limitations,  that  an  estat 
an  unborn  person  for  life,  followed  by  any  estate  to  anj 
person  I  is  an  absolute  rule*  independent  of  the  gene 
petuities:  Whiibi/  y,  MitchtU,  42  Ch.  D.  494  ;  44  Ch.  E 
And  as  to  the  rules  against  perpetiuty  and  remot« 
H  seq,  ;  Theobald  on  W01e,  396  ei  seq. 
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ies  OB  to  Specific  Legacies — Ccntribuiion  for  Debts. 

personaltj,  debts,  funeral  expenses,  and  legacies;— 
,  that  in  case  the  testator's  personal  estate  not  speci- 
^ed  shall  not  be  sufficient  for  the  payment  of  his  debts^ 
sific  bequests  in  his  wiU  mentioned  ought  to  contribute 
ce  good  the  deficiency  according  to  the  respective  values 
let  in  that  event  the  following  further  inquiries  be  made, 
—9.  An  inquiry  of  what  particulars  the  specific  bequests 
istator's  will  consist"  (consisted  at  the  time  of  his  death), 
n  the  same  have  been  received,  and  what  has  become 
n  inquiry  what  values  ought  to  be  set  upon  such  specific 
^vely,  and  in  what  proportions  the  same  ought  respec- 
bute  to  the  payment  of  the  testator's  debts  and  funeral 
olroydY.  H,,  M.  E.,  12  Dec.  1874,  A.  3184. 

Bonal  estate  consisted  chiefly  of  debts  due  to  the  testator,  the 
1  was  bequeathed  to  the  Pits,  and  had  been  received  in  part 
:,  and  an  acooimt  had  been  directed  of  the  personal  estate 
'  bequeathed,*'  on  a  motion  to  rectify  the  minutes  the  latter 
ted:  BarriM  v.  Foster,  V.-O.,  6  March,  1825,  MSS. 

f  to  he  raised  hy  Sale  or  Mortgage  out  of  specifically 
bequeathed  Leaseholds, 

t  leasehold  estates  the  testator  died  possessed  of,  and  to 
5  were  respectively  bequeathed. — Direction  for  taxation 
id  it  appearing  by  the  chief  clerk's  certificate  that  the 
mal  estate,  not  specifically  bequeathed,  will  not  be 
e  payment  of  his  debts  and  funeral  expenses,  and  the 
ction,  Declare  that  the  several  specific  bequests  in  his 
ought  to  contribute  rateably  to  make  good  the  same, 
ie  respective  values  thereof  at  the  testator's  death; — 
certain  the  values  and  proportions  to  be  contributed  by 
equest  [see  Form  1] ;  And  Let  the  same  be  raised  by 
ge  thereof,  with  the  approbation  of  the  Judge"  &c. 
231].— See  Parry  v.  P.,  M.  E.,  24  Jan.  1854. 

laring  Pit's  leasehold  estates  specifically  bequeathed  liable 
debt  and  costs,  with  directions  to  raise  the  same  by  sale  or 
avies  v.  Nicolwn,  L.  JJ.,  13  July,  1858,  A.  1461 ;  2  D.  &  J. 


:   I 


•\\i 


r>\ 


quests  to  contribute  for  Debts,  Costs,  8fC.— Proportions 
to  be  paid,  or  Legacies  to  be  sold. 

And  it  appearing  by  the  Chief  Clerk's  certificate  that 
personal  estate  not  specifically  bequeathed  will  not  be 
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Bufficient  for  the  payment  of  his  debts  and  funeral  ex 
costs  of  this  actioft,  Declare  that  the  several  specific  1 
will  mentioned  ought  to  contribute  rateably,  in  pro 
respective  values  thereof,  to  make  good  the  same.  ] 
particulars  and  values  of  specific  bequests. — [Form  1 ,  p 
And  Let  each  specific  legatee  to  be  named  in  the  Chic 
ficate,  within  such  time  as  shall  be  thereby  limited,  p« 
as  shall  be  certified  to  be  payable  by  him  in  respect 
legacy  into  Court  as  directed  in  the  Schedxile  I  heret 
case  any  specific  legatee  shall  not  so  pay  into  Court  wl 
certified  to  be  payable  by  him  in  respect  of  his  specil 
specific  legacy  be  sold  &c ;  And  Let  the  money  to  ari 
sale  be  paid  into  Court  to  the  credit  of  &c,,  to  an 
intituled  **  Proceeds  of  sale  of  specific  bequests,"  as  < 
Schedule  2  hereto;  And  Let  the  fund  in  Court  be 
directed  in  the  schedules  hereto. — [Add  Lodgment 
Schedule,  Form  No.  3,  directing  lodgment  in  Court 
of  sale  money  to  the  credit  of  **  Proceeds  of  sale  of  spe 
and  directing  certified  amounts  payable  out  of  specific 
be  carried  over  to  Schedule  2  ;  also  Payment  Schedule, 
and  63,  directing  payment  of  costs  and  debts.] 

4.  Account  of  Specific  Bequests,  and  Inquiry  in  ivhai 
Specific  Devises  and  Bequests  sJiould  contrihi 

AccoTJNTS  of  personalty — If  personalty  not  specifica] 
insufficient  to  pay  debts  and  funeral  expenses,  Let  the 
**  An  account  of  the  testator's  personal  estate  specific^iU 
An  inquiry  by  whom  such  personal  estate  has  been  rec< 
the  same  has  been  applied  or  disposed  of.*' — LiquL 
estates. — *'An  inquiry  in  what  proportion  the  testf 
estate  specifically  bequeathed,  and  his  several  specifical 
estates,  ought  respectively  to  contribute  to  the  payment 
his  debts  and  funeral  expenses  (and  costs  of  this  action) 
estate  not  specifically  bequeathed  shall  be  insufficient 
for  that  purpose  Let  a  value  be  set  on  such  specific  devii 
bequests  respectively.*' — ^Adjourn  &c. — See  Oddy  v.  D 
W.,  10  Feb.  1855,  B.  528;  Bottle  v.  Knocker,  V.-C.  B., 
A.  2068. 


5.  Specific  Devises  and  Specific  Bequests  to  eont 

And  it  appearing  by  the  said  affidavit  of  the  Deft  th 
did  not  die  seised  or  possessed  of  any  real  estate  ot 
specifically  devised  by  his  said  will ;  Declare,  that  in  cas< 
personal  estate  not  specifically  bequeathed  shall  be  insu 
payment  of  his  debts  and  funeral  expenses  and  the  costs 
the  real  estate  specifically  devised  by  the  testator's 
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Court,  as  directed  in  the  schedule  hereto,  the  following 
to  say,  (1)  J.  C,  the  devisee  of  the  testator's  real  esta 
£50  ;  (2)  v.,  the  assignee  of  C.  C,  the  tenant  for  life  o 
house,  No.  68,  C.  Street,  the  sum  of  £220 ;  (3)  A.  B.,  as  th 
on  behalf  of  the  said  infants,  E.  C,  W.  C,  and  L.  C,  th€ 
(4)  the  Pit  G.  C.  and  C.  C.  the  sum  of  £50 ;  and  upon 
respectively  being  made,  the  persons  making  the  same 
into  possession  of  tlie  premises  devised  or  bequeathed  1 
tively ;  And  Let  such  sum  of  £220,  if  so  lodged  in  Co 
v.,  be"  (deemed  to  have  been)  '*  advanced  by  him  upc 
of  and  be  a  charge  upon  the  said  leasehold  premises,  Ni 
with  interest  at  the  rate  of  £5  p.  c.  per  ann.  from  the  da 
of  the  said  C.  C.  until  payment ;  And  Let  the  Deft  A.,  -< 
days  after  such  payment  into  Court  of  the  said  sum  of 
and  leave  in  the  Central  Office  the  deeds  and  documents 
said  leasehold  house  specified  in  the  schedule  of  deeds 
hereto ;" — In  default  of  such  payment  into  Court  by  J. 
sell  the  said  real  estate  and  pay  the  proceeds  into  Coi 
ceeds  of  sale  of  real  estate  devised  to  J.  C." — Similar 
sale  of  other  specific  gifts  in  default  of  payment. — "An 
A.  get  in  the  mortgage  debt  of  £400  {also  specifically 
the  said  certificate  mentioned,  and  within  fourteen  days 
of  receipt  pay  the  amount  to  be  received  by  him  for 
Court,  as  directed  in  Schedule  2  hereto,  to  the  credit 
debt  bequeathed  to  T.  for  life  with  remainders  over.' 
ment  Schedule,  Form  No.  63  ;  and  Lodgment  Schedide 
— Chaplin  v.  Aishton,  V.-C.  M.  at  Chambers,  16  June, 

8.  Inquiry  tchat  comprised  in  Specific  Bequest  of 

**  An  inquiry  what  property  is  comprised  under  the  s 
in  the  testator's  will  contained  to  the  Deft  P.  of 
business  of  an  engineer,  and  the  stock,  credits,  asse 
thereof,  and  what  were  at  the  testator's  death  the  lial 
and  whether  any  and  which  of  them  have  been  paid, 
whom  and  out  of  what  funds."— P^aA-  v.  Hilton,  M. 
1866,  B.  596;  and  see  Form  1,  sup,  p.  1357. 


9.  Inquiri/  as  to  Specific  Effects,  distinguishing  Domesti 

'^An  inquiry  which  of  the  particulars  comprised  i 
bequest  of  all  the  testator's  household  goods,  furniture 
books,  linen,  and  apparel  to  M.,  the  testator  was  posse 
time  of  his  death,  either  for  his  own  domestic  or  perse 
the  way  of  trade,  or  as  merchandise,  distinguishing  tl 
Declare,  that  such  parts  thereof  as  were  for  the  testator's 
or  personal  use  pass  by  the  said  bequest  to  M. ;  And  Le 
delivered  to  8.,  and  M.,  his  wife;  And  Declare,  that  t 
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hoasehold  goods  &o.  belong  to  the  residue  of  the  testator's  estate." 
e  Le  Farrant  v.  Spencer,  1  Ves.  97;  followed  in  Manning  v.  Furcell, 
r,  6  Feb.  1854,  B.  491 ;  7  D.  M.  &  G.  55. 

10.  Inquity  m  to  a  Specific  DevisCj  and  whether  accepted. 

&jf  inquiry  of  what  particulars  the  property  comprised  in  the  spe- 
devis©  in  the  testator's  will  contained  to  the  Pit  H.  during  his 
oouMsts,  and  whether  such  devise  has  been,  or  is,  accepted  by 
''—Green  V.  Bntienj  Y.-O.  B.,  21  Dec.  1872,  A.  2510;  S.  C,  42 
.  Ch-  187. 

11.  Inquiry  as  to  Plate  and  Jewels. 

ks  inquiry  what  part  of  the  testator's  plate  and  jewels  were  at  his 
56,  called  (&c,,  at  the  time  of  his  death;  And  Declare,  that  the  Pit 
Ltitled  to  Buch  plate  and  jewels,  except  the  paraphernalia  of  the 
itor'a  wife  ;  An  inquiry  of  what  such  paraphernalia  consisted." — 
i<in  V.  5.,  6  March,  1773. 

12*  Inquiry  as  to  Plate — Any  lost  to  be  valued. 

An  inquiry  ol  what  particulars  the  plate  mentioned  in  the  inden- 
I  of  fiettlement,  dated  &c.,  consisted  at  the  date  of  such  settlement, 
whether  any  articles  thereof  have  been  sold  or  lost ;  and  if  so, 
it  would  havG  been  the  value  of  any  such  articles  at  the  death  of 
testator,  if  the  same  had  not  been  so  sold  or  lost." — Cardigan  v. 
-zon^Hawe,  M,  E.,  8  March,  1870,  A.  639. 

'or  declaratioiis  that  a  brougham  did  not  pass  as  household  furniture,  see 
m  v.  Fri&r,  M.  R.,  8  Nov.  1875,  A.  1713;  S.  C,  Form  27,  inf.  p.  1365; 
i  that  plate  passed  aa  household  goods,  LillioU  v.  Compton,  L,  0.,  28  June, 
Sj  B,  ■423. 

13.  Inquiry  as  to  Stock  meant. 

*  An  inquiry  whether  the  testatrix  had  standing  in  her  name  in  the 
)ta  of  the  Bank  of  England  at  the  time  of  making  her  will,  and  of 
r  death,  £1,000  (£5  p.  c.)  Anns ;  And  in  case  she  had  not  such  anns 
^^n^  in  tier  name  at  the  respective  times  aforesaid,  then  what  anns 
^'tock  the  testatrix  had  standing  in  her  name  in  the  said  books  at 
^  time  of  the  making  of  her  will,  and  of  her  death ;  and  what  anns 
stock  were  meant  by  the  testatrix  by  the  description  in  the  will  of 
lOOO  (£5  p.  c.)  QtoG\:'—Fardy  v.  Musto,  V.-O.,  17  June,  1823,  A. 
6&. 


14.  Direction  for  Delivery  of  Specific  Bequests. 

**Aifi>Ii©t  the  Pit  and  the  Deft,  the  exors,  deliver  over  to  the  re- 
*^tiT&  legatees  the  specific  legacies  given  by  the  said  will,  or  the 
"^•^ecLs  of  such  of  them  as  have  been  sold,  after  deducting  the  legacy 
%  payable  in  respect  thereof."— /&/^n  v.  Watts^  V.-O.  K.,  1861, 
■W5;^.  a,  9W.B.  847. 


/ 


( 
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i 


.»»».  'or  .h.  b„  8*J  „^  "«"-«d  b;.  .l,  ,5^  , 
■«l»nw«i  lh,rei.  ,°     ""We^  or  tv.  ^j  , 

Si  "  "»  "*'«°X^^'™ "'"■■' -en,,, 

T"^  i«  estate  at  Tp      ,    ,'  ^^  thereby  diw^  j  " 
^'gaed  h^  ti    ^      '^^-  •  -And  Let  f„  directed  \ 

V  tie  Deft  T. .  ^    ^  t^-o  parts  be  „,« 

^'^tcao  part  thereof  be 
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other  part  deposited  in  the  Central  Office,  for  the  benefit  of  the 
sons  interested  therein ;  And  Let  the  said  specific  things  be  cen- 
tred as  heirlooms,  and  be  from  time  to  time  enjoyed  by  the  person 
)  shall  be  in  possession  of  the  testator's  estate  at  W.,  so  far  as  the 
Le  may  by  the  rules  of  Law  and  Equity  be  so  limited." — Davies  v. 
p,  M.  R,  25  Feb.  1780,  A.  228 ;  1  Bro.  C.  0.  625. 

20.  Seir  looms — Gift  of^  declared  Void  for  Uncertainty. 

Ipoir  motion  for  judgment  &c.,  Declare  that  so  much  of  the  will 
A..  B.,  whereby  the  chattels  and  things  in  the  said  will  mentioned 
bequeathed  as  heirlooms  upon  trust,  so  that  no  person  shaU  acquire 
absolute  interest  in  the  same  till  the  expiration  of  twenty-one 
rs  after  the  decease  of  all  such  persons  as  shall  be  in  existence  at 
time  of  his  (the  testator's)  death,  and  afterwards  attain  the  title 
"Exmouth,"  is  inoperative  for  uncertainty,  and  the  Fit  is  abso- 
dy  entitled  to  the  chattels  and  things  bequeathed  as  heirlooms 
ler  the  said  will. —  Viscount  Exmouth  v.  Fraed,  Fry,  J.,  3  March, 
^8,  A.  846. 

21.  Executory  Trust  ofjetcels  bequeathed  as  Heirlooms. 

'Declabe  that  a  good  executory  trust  was  created  by  the  will  of  the 
tatrix  of  the  jewels  and  jewellery  therein  respectively  bequeathed  as 
rlooms,  and  that  such  trust  ought  to  have  been  executed  by  the  late 
and  that  E.,  the  executrix  of  the  said  S.,  is  now  bound  to  execute 
h  trust ;  And  Declare  that  under  such  trust  the  said  S.  was  entitled 
Ihe  enjoyment  of  such  jewels  and  jewellery  during  his  life,  and  that 
» Ht  is  entitied  to  them  during  his  life,  and  that  upon  the  death  of 
» Pit  such  jewels  and  jewellery  will  be  held  in  trust  for  the  eldest 
L  of  the  Pit,  if  living  at  the  decease  of  the  Pit,  the  same  to  become 
nested  interest  in  such  son  when  he  shall  attain  the  age  of  twenty- 
9  years ;  but  if  he  shall  die  in  the  lifetime  of  the  Pit,  or  after  the 
E^ease  of  the  Pit,  under  that  age,  leaving  an  eldest  son  born  before 
)  Fit's  decease,  then  in  trust  for  such  last-mentioned  son,  to  be  a 
sted  interest  when  he  shall  attain  the  age  of  twenty-one  years,  and 
case  the  said  jewels  and  jewellery  shall  not  become  absolutely  vested 
any  person  under  the  limitations  aforesaid,  then  subject  to  the  life 
Merest  of  the  Pit  in  trust  for  the  said  8.  absolutely." — Shelley  v.  S., 
-0.  W.,  29  Feb.  1868,  B.  980  ;  S.  C,  6  Eq.  540. 

22.  Legatee  not  entitled  to  accept  Fart  only. 

''Dbclabe  that  the  Fit  H.  could  not  accept  one  portion  of  the 
■^nest  of  &C.,  in  the  said  certificate  mentioned,  without  accepting  the 
^  portions. — ^Declaration  that  Pit  is  liable  to  pay  £ — ,  the  amount 
ponded  by  the  trustees  on  the  park,  and  that  he  is  entitied  to  the 


ats."— (?reai  v.  Britten,  Y.-O.  B.,  21  Dec. 
J.Ch.l87. 


1872,  A.  2510;  S.  C,  42 
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23.  DecJaraUon  that  Ltgacff  not  being  ipmfic  m 

**  BscLAnE  that  the  legacy  of  £—  bj  the  will  of  ^ 
lETOtir  of  tbn  Pits  for  the  respectiT©  inteFests  therei 
mentioDDd  wm  a  demonstrative  legacj,  and  wfts  not  i 
tho  Bamo  is  payable  out  of  the  money  laid  out  at  in 
the  fund»»  or  othenme  secured  at  her  death." — Jtfy/i 
a  Jum^  1875,  B,  1374  j  S.  C,  19  Eq.  30. 

24.  Legacy  payable  ont  of  Spfcific  ]P\ 

Dbgiju^  that,  aocording  to  the  true  construc^oii 
testatrix  T.,  the  £600  bequeathed  by  her  said  will] 
SWlOfUig  the  parish  church  of  W.,  ought  to  be  pa 
oeeds  of  the  sale  of  the  testatrls^s  diamonds  before 
reridue. — Re  Jtinno,  Raikti  Y*  M*^  Chit^,  J-^  4  Jui 
S.  a,  4$  Ch.  I),  66. 

i 

25,  Dmmmtmtife  Legatiei  to  be  paid  out  of  the  I 

the  Balance  out  of  the  General  Estate — Abai 
each  of  the  ''Eight  Children''  of  A.,  held  a  Gi 

**  Declare  that  each  of  the  nine  children  of  the  PI 

instead  of  only  eight  as  mentioned  in  the  testator's 

the  legacy  of  £100  with  interest  thereon  at  the  rate  c 

from  tho  28th  Nor.  1860,  being  the  end  of  one  year  : 

decease,  and  also  that  the  said  Pit  is  entitled  to  tl 

with  like  interest  out  of  the  produce  of  such  of  the 

as  shall  remain  after  providing  the  aforesaid  £2^ 

purposes  of  the  Deft  W/s  settlement  as  aforesaid  ;  . 

exors,  after  deducting  legacy  duty,  pay  the  same  the: 

And  Let,  in  case  such  stock  shall  not  be  sufficient  to 

tho  said  legacies,  the  same  be  paid  rateably  thereout 

will  extend ;  And  Let  the  balance,  if  any,  of  such 

rateably  ii^ith  the  general  (pecuniary)  legacies  hereii 

be  paid  out  of  the  testator*8  general  estate ;  And,  it  1 

all  parties  that  the  testator's  estate  is  not  sufficient  t 

to  be  mndo  in  full  of  the  several  legacies  given  by  th 

balance  or  residue  of  the  testator's  estate  after  si 

transfer  as  aforesaid  be  applied  rateably  in  paymei 

given  by  the  testator's  will  for  which  no  specific  func 

priated,  together  with  interest  thereon  at  the  rate  s 

aforesaid*  and  any  balance  of  the  aforesaid  legacies  fe 

respectively  appropriated  are  insufficient;  And  Let 

Deft,  the  exors,  pay  and  deduct  the  legacy  duty  pay 

such  legacies  or  the  amounts  apportioned  in  respect  tt 

and  pay  the  amounta  thereof,  and  then,  subject  as 

tioned,  pay  or  apply  the  amounts  apportioned  in  respe( 

to  or  for  the  benefit  of  tho  persons  respectiTely  entitled 
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[yidends  if  any  to  be  certified.  But  the  ezors  are  to  retain  any  of 
L  sums  ihat  shall  be  payable  to  legatees  who  are  or  appear  to  be 
bted  to  the  testator's  estate  until  further  order." — Sellon  v,  WatU^ 
J.  K,  19  Aug.  1861,  B.  1875;  S,  CI,  9  W.  E.  847. 

26.  Donatio  Mortis  Causd. 

EGLABE  that  the  deposit  note  of  the  L.  &  W.  Bank,  dated  &c., 
)sited  with  the  said  bank  by  the  testator  D.,  and  the  interest 
aed  thereon,  were  effectually  given  by  the  testator  to  the  Deft  N. 
donatio  mortis  catud. — ^Defts  to  pay  Pit's  costs. — Be  Dillon,  Dillon 
kifin,  Kekewich,  J.,  6  Deo.  1889,  A.  1676 ;  S,  C,  Court  of  Appeal, 
feh.  1890,  44  Ch.  D.  76. 

27.  Donatio  mortis  catisd — Secret  Trust. 

Deglakb  that  there  was  a  valid  and  binding  donatio  mortis  causd 
he  testatrix  of  the  £264 :  I5s.  Sd.  cash,  and  of  the  three  certificates 
I  for  1,000  gulden  Dutch  2^  p.  c.  Government  stock,  and  of  the 
elleiy  in  the  pleadings  respectively  mentioned,  and  that  the  same 
not  form  part  of  the  personal  estate  of  the  testatrix  at  the  time  of 
death ;  And  Let  the  Pits  {the  exors)  paj  the  said  cash  and  deliver 
the  said  three  certificates  to  the  Deft  8.,  so  far  as  regards  the  said 
ifioates,  as  trustees  for  the  persons  named  on  the  envelopes  men- 
led  in  the  answer  of  the  Defts." — And  the  Pits  by  their  counsel 
mitting  to  account. — ^IJsual  admon  accounts. — Hatoes  v.  Prior ^  M.  E., 
fov.  1875,  A.  1713, 

NOTES. 
SPECmO  Ain)  DBMONSTEATTTE  BBQTJESTS. 

^or  a  definition  of  a  Bpecific  legacy,  see  Robertson  v.  Broadhent,  8  App.  Cas* 

though  a  legacy  of  a  given  sum  of  consols  remains  unsatisfied  by  reason 

fui  admon  suit,  and  consols  rise,  the  amount  must  still  be  purchased : 

}her  V.  A.,  13  Sim.  439 ;  and  in  Hyde  v.  Neate,  15  Sim.  558,  where  a  debtor 

ming  the  debt  as  a  legacy  had  to  pay  the  amount  into  Court,  and  it  was  in- 

ted;  afterwards,  his  daun  having  succeeded,  he  had  to  bear  the  loss  from 

»11;  and  see  Taylor  v.  WaterBy  1  My.  &  0.  266;  Be  Smith,  9  Beav.  342. 

^tock  ordered  to  be,  but  not  purchased,  did  not  pass  under  a  bequest  of  all 

sk:  Thomas  v.  T.,  27  Beav.  537 ;  29  L.  J.  Ch.  281. 

^feme  cover fs  debts  were  payable  out  of  a  fund  she  had  power  to  appoint, 

ore  a  specific  legacy  of  separate  savings :  Laing  v.  Coivan,  24  Beav.  112. 

^  to  the  power  of  exors  to  transfer  specific  bequests  of  stock,  see  8  &  9 

c.  97. 

Under  a  gift  of  ''  two  houses  in  K.  street,'*  where  the  testator  had  three 

^  honses,  the  legatee  was  entitled  to  elect  which  two  he  would  take : 

ffJ/Y,  EagUton,  12  Ch.  D.  683. 

1  devise  of  freehold  houses  will  not  carry  a  house  subsequently  sold  and 

juveyed  to  testator  by  way  of  mortgage :  Be  Clowes,  W.  N.  (92)  154. 

A-  gift  of  a  testator's  plate  to  trustees  upon  trust  to  permit  his  widow  to 

ve  and  apj)ropriate  absolutely  to  herself  such  parts  thereof  as  she  should 

i^  in  writing  her  desire  to  possess,  was  a  girt  of  the  whole  of  the  plate : 

f^TY.Mackinnon,  11  Ch.  D.  385. 

^  to  distribution  of  specific  articles  by  exors  tmder  a  discretionary  direc- 

^y  Bee  Davis  v.  D.,  1  H.  &  M.  255. 

^  «v?  ^^®^^S  ^®  term  after  a  specific  bequest  of  a  lease,  see  1  Jarm. 
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Oif%  tfUfii  oiiiff.3— LMMabolda  gireu  to  ffmm  tmmi  and 
m  dt»mmmA  fuintlii^LM.  ntnl  u  t(>ruint  lor  lilo  wEo  Iwd  dedi 
■poci«  V  lo  tlie  income  of  the  pirn 

A  Icttnioe  oi  »  Uaf7*/i<Mr'  iinu»crhnld  find  an  aimuity'  ontild 
sad  i^ect  the  loftae  :  Tnltn4  w  £,  Iladuor,  a  My.  &  K,  2; 
of  a  hoquest  bo  taken  without  the  other :  Ortrn  v.  BriiU 
Form  22,  tup.  p.  1363;  Outhrit  t.  Frri/n>«ff,  22  Ch.  I). 
FreJl-«  ▼,  i\ilm'idtj,  32  Ch,  DiT.  408  ;  and  see  Me^ten^er 
478.  But  in  gt?neral  a  l«>gatc?©  mav  take  one  gift  and  reji 
W.449,  4^0;  MoffHt  v.  Bnit9,  3  Sm.  &  O.  468,  e**«p.  p.  12^^ 
♦Svrr  ▼.  (ihuUUjHf^,  30  Ch.  D-  614 ;  and  it  ii  a  question  of 
Will :  Wnrrtn  V,  Jindajl,  1  J.  &  H.  1,  10  ;  6  Jur.  N.S.  3: 
oeastTC  interests  uro  given  with  a  condition  imposed^ — e,g,, 
who  aocepta  the  estate  corned  uudur  a  personal  liabiii 
imforoed  in  equity :  Be  Wiliiame»,  Andrtw$  v,  W.,  52  L, ' 
N.S.  ItW. 

A  trufit  for  payment  of  *'  debts'*  does  not  operate  to  r 
laipitee  from  a  liability  in  respect  of  worthlosB  leaaehold^ 
residue:  Ilitukin^  v,  //.,  13  Ch.  Div.  470;  but  a  legs 
beciuofit  which  is  expressed  to  be  *'  eubjoct  to  the  testa 
una  toBtamentary  expensos/'  dooe  not  thereby  become 
pay  th(edebt«,  4e. ;  A  Vi>tdty,  Sm^f^  v.  C,  53  L.  T*  N.:S 

An  authority  to  oxors  to  eoU  testator's  buBiness  to  A 
bond  for  the  purchaso-monOT',  became,  on  A. '8  election 
bec^iiest  subject  to  the  bond  being  given  :  Fryer  v.  Ward 

Sptrific  or  ReMt'dttary  Gift,'] — ^A  residuary  gift  may  conta 
as  to  part:  Mills  v.  Brown ^  21  Beor.  I ;  ite  Fltdivood,  S 
15  Ch.  D.  594 ;  but  see  lie  Tooiat,  Hniikin  v.  Kilhurn,  2  ( 

Sect,  24  of  the  WiUs  Act,  providing  that  the  will  sh 
death,  doee  not  conclude  any  question  as  to  whether 
paasos  by  a  specific  or  residuary  dovise :  Re  I\frtai  and  Lc 

A  ttiit  of  too  whole  pensonalty,  **  together  with"  spec 
specinc:  Fairer  v.  Park,  3  Ch/D.  309;  nor  is  a  gift  olj 
over,  namely,"  certain  specified  articles :  Re  Oecryt,  Kina^ 
5  Ch.  D.  (C.  A.)  627, 

And  a  ^neral  gift  of  personal  estate  is  not  specific  I 
pcrty  specificaUy  ({escribed  (r,^,,  money,  or  secuiittes  for 
from  it :  Rubrriirm  \\  Rroadbnd,  8  App.  C-as,  8,  12 ;  S*  t 
(nom.  Re  OtTt^t  llroadlteut  v,  RitrnKf), 

A  gift  with  an  exception  of  certain  legacies  is  none 
Blt'g/a  V.  Hartjtail,  23  Ch.  Div,  218;  RobrrUonr,  Broad  her. 

The  oxpresgion  *•  residuary  legatee  *'  will  not,  jfroprif?  w 
estate:  aef/nn  v.  Alien,  23  L.  R.  Ir.  236. 

Tlio  general  residue  has  been  held  to  pass  under  a  \ 
residue  of  money,  except  such  things  as  after  mention* 
IVhtte,  7  P.  I).  68, 

—  **  The  money  of  which  I  am  possessed:  '*  Ee  Cadof^i 
Ch,  D.  154, 

—  '*All  personal  estate  and  effects,"  &c.,  "which  sh< 
money t  or  securities  for  money :  **  Robertson  t,  Broadbf  ut, 

—  Heaiit^  **such  money,  stocks,  funds,  or  other  Fecu] 
specially  devised,  as  I  may  die  possessed  of: "  In  ike  yotnh  <>/ 

Speeific  or  Tkmotistraiice  Oift,^ — -A  gift  of  a  specified  bq 
sum,  of  consols,  **or  a  sum  equal  thereto/'  was  held  < 
adeemed  by  the  salo  of  the  consols:  Oliver  v,  0,,  11 
Bumpm  v.  B.,  W.  N.  (74)  19 ;  2:9  L.  T,  N.S.  800.  The  T^ 
of  stock  out  of  stock  is  specific,  but  a  money  legacy  out  c 
etrativo:  Mtdiins  y.  Smith,  1  Dr.  &  S.  204;  Davies  y, 
CJi.  m ;  but  see  Colhjer  y.  Ai^hhurner,  2  D.  &  S.  404, 

A  gift  of  **  The  sum  of  £3,000  invested  in/'  &c.,  is  denu 
T.  M.,  19  Eq.  30  ;  I'orm  23,  sup.  p.  1304, 

A  pecuniary  boqueet  to  bo  paid  out  of  a  sum  of  which 
tenant  for  life,  was  demonstrativo :  Cunliffe  y,  Ct,  23  W*  I 
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lonstratiTO  legacies,  if  the  fund  fails,  are  payable  from  the  eeneral 
and  do  not  abato  with  general  legacies  if  the  assets  are  dencient: 
*«  V.  T.,  7  D*  M*  &  G.  473 ;  except  as  to  the  surplus,  after  exhausting 
ecial  fund:  S^Uon  r.  Watts,  9  W.  E.  847,  Form  23,  sup. 

perty  pa  ssiny  by  Gift ;  Farticular  Expressions,'] — ^A  direction  to  pay  debts, 

ing  **  £300  owing  bj  me  to  my  daughter,     to  whom  only  £160  was 

iid  not  entitle  her  to  more  than  the  £150 :   Wilson  y.  Morley,  6  Ch, 

5. 

ift  of  •'  the  interest  of  £4,500  money  in  the  funds  "  was  a  specific  legacy 

am  of  about  £4,000  consols:  Page  v.  Young,  19  Eq.  501.     So,  alsOj  a 

I  "  all  those  my  7,000  dollars  : "  Falin  v.  Brooks,  48  L.  J.  Ch.  191. 

I  word  ** effects,"  aided  by  a  special  context,  may  carry  real  estate: 
T,  H.,  (1891)  3  Ch.  389. 

II  estateji  and  eff<>cts  "  in  Mauritius  carried  debts  due  from  debtors  in 
itius  :   Guihris  v.  Warrond,  22  Ch.  D.  573. 

to  "  household  effect**/*  see  Be  Bourne,  B.  v.  Brandreth,  58  L.  T.  N.S. 
**  f  umihire,  p;oods,  and  eliattels,"  Manton  v.  2'abois,  30  Ch.  D.  92. 
'*  dedk  and  its  contents  "  passed  promissory  notes  and  other  choses  in 
I ;  but  a  key  found  in  the  desk  did  not  confer  any  title  on  the  legatee  to 
»QtentHof  tlie  box  to  winch  the  key  belonged :  Be  Bobson,  B,  v.  Hamilton, 
J  2  Ch.  559,  explaining  Be  Prater,  Desinge  v.  Beare,  37  Ch.  Div.  481. 
fieal  estates  "  did  not  p^u^s  leaseholds  for  years:  Butler  v.  i?.,  28  Ch.  D. 

(oney  "  was  held  to  pat>3  all  stocks  and  investments  for  money,  but  not 
ral  rejsitluo :  Hart  v,  Ftmandez,  52  L.  T.  N.S.  217 ;  secus,  **the  money  of 
h  I  am  poeseaaed :  **  ik  Cadogan,  C,  v.  Palagi,  25  Ch.  I).  154 ;  but  eeo 
reat^fa'  StUlemetd,  23  Ch.  D.  313. 

gift  of  **  securities  for  money  "  will  not,  in  the  absence  of  a  clear  context, 
f  shares :  ^feDomiftl  v.  Morrow,  23  L.  R.  Ir.  591 ;  but  included  mon^y 
if>  a  testator  in  respect  of  which  he  had  a  vendor's  lien :  Callow  v.  C,  42 
D.  5iM),  doubting  (fv^^M  v.  Teague,  7  W.  R.  84  ;  5  Jur.  N.S.  116;  and 
ols^  promisaoiy  notes,  and  railway  debenture  stock  :  Be  Beavnn,  B,  v.  B., 
V  T.  N.S.  245  ;  and  a  bequest  of  securities,  except  **  real  securities,"  carried 
tgaj^  of  tiimpike*roaa  tolls  and  toUs  with  toll-houses  :  Cavendish  v.  C, 
h.  l)iT,  227. 

Shares''  will  not  cany  del>enture  stock :  Be  Bodman,  B.  v.  J5.,  ^1891)  3 
I'do  ;  and  a  gift  of  te^jtiitor's  share  in  a  partnership  carried  a  debt  due  to 

from  the  firm  :  Be  Betird,  Simpson  v.  B.,  57  L.  J.  Ch.  887. 

8  to  the  effect  of  a  gift  of  **  stock  standing  in  my  name,"  see  Be  Parrott,  P* 

\,  53L.  T.  RS.  12, 

gift  of  '*  fanning  stock  "  passed  growing  crops :  Be  Boose,  Evans  v.  Wih 
i^n,  17Ch.  B,  696. 

gift  of  the  lease  of  the  house  in  which  testator  should  be  living  at  lus 
Lb  did  not  carry  a  freehold  house  subsequently  acquired :  Be  Knight,  K. 
lurgm,  34  Ch.  D.  518  ;  but  see  Saxton  v.  8,,  13  Ch.  D.  359. 
or  cases  as  to  what  passes  xmder  a  bequest  of  goods,  &c.,  **in  and  about " 
01150,  &c,,  see  Wma.  Excus.  1181 ;  Bawlinson  v.  B,,  3  Ch.  D.  302 ;  Lam 
ewcU,  43  L.  J.  Ch,  378  ;  Theobald,  43. 

£  to  iift<3r-acmiired  pro|>t'rty  passing  \mder  a  devise  of  freeholds,  see  Catm 
larris,  57  L-  J.  Ch.  62  ;  Be  Portal  and  Lamb,  30  Ch.  Div.  50 ;  Be  Champion, 
Utij  v.  C,  62  L,  J.  Ch.  CO. 

Hvideuds  or  Income  passmg  hy  Gift,'] — Specific  legacies  carry  dividends 
Q  the  death ;  general  and  demonstrative  le^cies  bear  interest  from  a 
r  after  the  death  i  MuUim  v.  Smith,  1  Dr.  &  S.  204,  et  sup,  p.  1264. 
L  roecific  legatee  of  shares  is  entitled  to  all  dividends  ( Wright  v.  Warren, 
.  «  Sr  367)  and  bonuses  accruing  after  the  death,  although  produced  by 
ments  made  to  the  co.  out  of  the  general  estate  on  accoimt  of  defalcations 
;he  testator  ;  Madaren  v.  Staintan,  3  D.  F.  &  J.  202,  reversing  S,  C,  27 
V.  460  ;  but  a  bonus  declared  before  the  death  went  to  the  general  estate : 
t  V.  Vmahles,  27  Beav»  398 ;  and  see  Clayton  v.  Oresham,  and  other  cases, 
p.  1412. 

he  income  of  a  specific  bequest  is,  in  general,  apportionable  under  the 
(ortionmont  Act,  1870 :  Fvilock  v.  P.,  18  Eq.  329,  explaining  Whitehead  v. 
le  Eq.  528 ;   Constrthk  v.  C,  11  Ch.  D.  681 ;  and  the  Act  applies  also  to 
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•peciiic  dwse^r  nn*7n^ky,  Pnllty,  19  ^\,  271 ;  and  to 
Dcfore  ftHfl  tx^nfirinotl  by  a  cxMlicil  aftor  the  piis^g :  C</ft4 
681 ;  and  to  occuiiouiil,  n&  well  115  penodicat,  pavnieats  a 
QriJfUk,  Varr  y.  G.,  12  Ch.  IK  655 ;  ft  r.  •>/.  pp,  HS2,  1 
But  vboro  the  gift  was  to  a  t4>rjaiit  of  rents  *'due  aad  < 
the  ti^tator  6  d^^ath,  tho  Act  did  not  apply  eo  as  to  e 
apporticiamcnt  down  to  tho  day  of  the  dcatii ;  lie  X««o(W,  4 
L.  J,  Ch.  101  ;  54  L.  T.  N,S.  m 

Incidence  of  Char^$,  cCt.]— A  specific  legatee  of  chatto 
imj  charges  upon  them,  not  being  charges  '*  incident  t 
the  oaee  of  rent  on  leaseholds,  or  calls  payable  on  railwi 
of  the  general  as^ieta:  Bothamley  t.  aher^on^  20  E*^.  '. 
Dav%§^  3  My.  &  K«  35S ;  and*  on  the  other  hand,  is  lial 
exort  and  persons  entitled  to  the  residao  against  oallB  c 
pavmente  chargeable  om  his  speciBc  legacy :  Orihble  y-  T 
p/l2S3. 

But  though  in  Blount  v,  Hipkins,  7  Sim.  51,  and  Wrighi 
^7,  specific  legatees  of  railway  shares  were  heM  ent 
qnent  calls  paid  out  of  the  gcnerekl  estate,  according  to  2 
20  Beav.  424  ;  Jhiy  r,  />.,  1  Dr.  &  8.  261 ;  6  Jur.  N.S. 
Fm'tk,  26  Bear.  3S4,  this  only  applies  to  caUs  made  be 
any  paymenti*  remaining  to  be  made  after  the  death  to 
complete  shareholder  must  be  paid  out  of  the  general 

Finos  falling  due  after  testator's  death  in  respect  of 
payable  by  tLo  specific  legatees*  but  not  those  due  befc: 
milutm  V*  AV////,  10  Ila.  2U0 ;  and,  as  to  head-rents,  se 
1  J.  &  Lttt.  475  ;  and  fines  payable  on  renewal  of  leaae> 
covenanted  to  renew  and  piiv»  came  out  of  the  gene] 
/ticA'^rm,  25  W.  E.  802. 

For  notes  aa  to  what  is  such  a  specific  gift  as  to  ex 
life  to  the  income  in  specie,  v,  ih/,  p,  1418  ff  «f^,  , 

For  notes  as  to  what  is  income  and  what  is  capital  as 
and  remomdorman,  see  Chap.  XLY.,  *'  Settlement,"  p 


ADEMTTION  OF  SFECIFIO  SSQlTESTa.. 

A  specific  legacy  is  adeemed  if  after  the  will  tho  su 
exUnguishod,  altered,  or  disposed  of,  so  as  not  t^>  be  tl 
the  death,  as  where  a  debt  which  is  bequeathed  is  paid, 
chain  made  into  u  gold  cup :  see  Ashburntr  w  Macquin 
2  L.  C,  Eq.  260  ;  6th  ed.  246 ;  Wms,  Exors.  1320;  8th  e 
Tluis,  a  gift  of  debentures  is  adeemed  by  a  subsequent 
under  an  option,  into  debenture  stock;  Be  Lane^  Lua 
D.  856. 

Or  a  gift  of  a  specified  mort^nge  belonging  to  the  tost 
of  the  mortgage  debt:  lU  Bridle,  4  C.  R  D.  ^36 ;  Shdc 
N.S.  497. 

And  a  gift  of  the  testator's  interest  in  an  estate  by  a  ql 
of  it  by  a  public  body  :  Mantott  y.  Tahifts,  30  Ch.  I\  92. 

But  an  appointment  of  a  specified  fund  is  not  udeeme 
quent  chan|fe  of  investment  of  the  fand,  though  made  a 
of  the  appointor :  Be  Johnst^^ne's  Stitlcmad^  14  Ch.  D,  16j 
29  L.  E.  It,  156 ;  and  cj\  Be  Ketit/on'a  Estate,  Mann  v.  K 
626.  Kor  a  specifio  gift  of  Bhares  in  a  co.  by  the  amal^ 
with  another  under  a  scheme  preeerving  existing  rights  :  . 
T.  ir.,  48  L.  J.  Ch.  565. 

The  ademption  must  bo  the  act  or  with  the  privity  t 
self,  not,  r,  */.,  by  the  act  ^wo  nwiu  ot  a  committee  in  1 
£.  y.  Z.,  37  Ch.  IK  310.  But  see  Be  Freer,  F,  t.  F.,  i 
conversion  of  tho  stock  of  a  lunatic  under  an  order  i 
specific  gift  of  it  conta,ined  in  the  Ixmatic's  will. 
'Ademption  was  rebutted  by  the  mode  of  dealing  with  t 
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nn,  2  SuL,  &  G.  524  ;  sed  v,  contra,  Be  Lane,  Luard  y.  Lane,  14  Ch.  D.  866 ; 
r%$0n  V-  JacX'^ont  7  Gh.  D.  339. 

lolease  by  will  of  tlio  interest  on  a  debt  is  a  specific  bequest  of  it,  and 
leemed  by  the  debt  being  paid  off,  although  at  the  death  subsequent 
s  are  duo :  Sidnttf  v.  S.,  17  Eq.  65 ;  a  release  of  debts  did  not  include 
subsequently  contracted :  Everett  v.  E.,  W.  N.  (77)  167. 
specific  bequest  of  loaseholds  was  adeemed  by  tne  testator's  a^eeing 
^  them  to  a  railway  company  under  a  notice  to  treat,  but  the  mcome 
I  the  death  to  tho  completion  of  the  purchase  went  to  the  legatee :  WatU 
^.»  17  £q.  217  ;  but  an  informal  contract  not  binding  on  the  testator  does 
work  an  swieniption :  Crotve  v.  Menton,  28  L.  R.  Ir.  519. 
devise  of  an  Irish  adrowson  was  adeemed  by  the  Irish  Church  Act, 
> :  Frewrn  v,  F,,  10  Ch.  610. 

gift  of  the  property  derived  from  A.  is  not  adeemed  by  an  alteration  in 
QTeatmont :  Morgan  v,  Thomas,  25  W.  R.  750. 

general  gift  of  Bhares  in  a  banking  co.,  which  was  subsequently  during 
tMtator'fl  lifetimtj  reconstituted  as  respects  the  liability  of  the  share- 
Iss  and  the  denomination  and  character  of  the  shares,  was  held  to  fail 
uncertainty :   Re  Oruij,  Bresser  y,  0.,  36  Ch.  D.  205. 


LAPSE. 

'nder  a  gift  to  a  class  and  a  named  individual  there  was  no  lapse  by  the 
Lh  of  the  indiviilual  before  the  testator,  where  the  will  showed  an  inten- 
i  that  tho -residua rv'  l^igatees  living  at  the  testator's  death  should  alono 
b;  Ee  Fcatheriton^'l  Trusts,  22  Ch.  JD.  111. 

Jid where  the  §rift  wns  to  named  persons,  and  a  class  of  persons  "living 
he  date  ^'  of  the  will,  but  which  class  did  not,  in  fact,  exist,  there  was  no 
»:  Re  Spifhr.  S.  v.  Mmlge,  18  Ch.  D.  614. 

f  a  share  is  given  tr>  n  person  on  a  contingencv  which  does  not  happen, 
fact  that  each  share  ia  settled  by  the  will  will  not  necessarily  prevent 
3© :  AV  Roberts  Tarkfon  v.  Bruton,  30  Ch.  Div.  234. 
Vhere  a  father  devised  land  to  his  son,  and  the  son  predeceased,  having 
ised  all  hit*  property  tn  the  father,  it  was  held,  under  sect.  33  of  the  Wills 
:,  that  the  gift  of  the  land  in  the  will  of  the  son  failed  by  lapse,  and  his 
r-at-law  took  :  Br  Fknder,  Jones  v.  H,,  19  Ch.  D.  612. 
ilie  section  does  not  apply  to  an  appointment  under  a  special  power: 
'        '        ^  :^h,  Div.  266,   '*  •       ^  '^  


hjland  v.  Lewin^  26  Ch 
499. 


disapproving  Freme  v.  Clement,  18  Ch, 


ATPilCATION  OF  6PBCIFI0  BEQUESTS  FOR  PAYMEltr  OP  DEBTS. 

specific  bequests  are  liable  to  contribute  rateably  with  specific  and  residuary 
fises  t<i  the  payment  of  the  testator's  debts :  Lancefield  v.  Iggulden,  10  Ch, 
J,  and  other  cases  in/,  p,  1407  ;  and  the  respective  values  for  the  purpose  of 
itribution  are  to  be  appertained  at  the  testator's  death :  lb, ;  Fielding  v. 
^*on,  1  B,  &  J,  438 ;  Longy.  Short,  1  P.  Wms.  403,  n. ;  Be  Saunders- Bavies, 
V.  .S.,  34  Ch.  D.  482, 

Uthough  no  part  of  the  estate  can  be  exempted  from  payment  of  debts, 
lOourt,  in  its  ordinary  judgments  for  the  general  admon  of  a  testator's 
rsonal  eatato,  directs  at  first  only  an  account  of  the  personal  estate  not 
Kjfically  bequeathed :  Bee  Clarke  v.  E,  Ormond,  Jac.  115;  2>.  Devonshire  v, 
kirn,  2  P*  Wms.  382 »  In  a  creditor's  suit,  the  judgment  usually  directs 
account  of  the  personal  estate  without  any  exception :  Form  1,  sup,  p.  IIB^* 
specific  legacy  was  not  discharged  from  its  Lability,  though  the  general 
reonalty  was  more  than  enough,  and  the  specific  legacy  had  been  given  by 
B  exor  to  the  legatee :  Davies  v.  Nicolson,  2  D.  &  J.  702,  et  sup,  p.  1357. 
Where  specific  legacies  have  been  possessed  or  retained  by  tne  legatees 
th  the  oxor's  consent,  he  will,  on  a  deficiency  of  assets,  be  charged  with 
e  vdue  and  interest  at  £4  p.  c. :  Spode  v.  Smith,  3  Euss.  511 ;  and  contri- 
iBon  directed  among  specific  legatees  to  pay  debts  and  costs  becoming  defi^ 
?nt  by  the  insolvency  of  some,  a  fresh  contribution  was  directed  among  the 
Went :  ConoIIi/  v.  FamU,  10  Beav.  142. 

Sjiecific  beonesti*  given  expressly  subject  to  the  payment  of  debts  were 
nmarilj"  liable :  Wtbb  v.  Be  Beauvoisin,  31  Beav.  573. 
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CofltB  liaviiig  been  paid  out  of  a  specific  le^iacr  in  ihi 
Ir-ATe  Wftu  giTt'U  to  him  to  siircliiiige  ttnd  fidsily :  Ifa^n- 
666. 

For  noii^a  aa  to  the  poeatdon  ol  specific  bequeste  in  tlie 
i,  V.  in/.  Sect  XXX.  p,  HO"* 


ILEIILL00M3, 

WUor*  gocwl  Iven  for  life  only,  the  rule  ^a*,  H 

«liouUl  pvo  »<  •  they  Hhoiild  not  Imj  **  inJxxiletl  *' 

2  Atk.  ^^  ;  and  m'*    i^intktu  v.  BrntUff,  1  Ch.  Ecp.  69  [HC 

The  tiieth<>3  now  is,  for  an  invontiny  to  l>o  fc^igned  liy  t 
and  to  Im  i  -  ;♦  -^  '■  '  -'ut  for  the  benefit  of  all  paitie. 
fw/».   pp,    '  '.,    Kina$tGii,  Kup^;  and  sot;  j 

Atk.471; ^,  2  Atk.  Z2l ;  Fi^iry  T.  Burnth 

Tnnjl^t  T.  Thrtng,  56  L.  J,  Ch,  767. 

TVliore  the  property  is  in  danger,  security  will  be  3 
BitrnrU,  tup,  ;  CondtiiU  v.  Soant,  1  Col.  285 ;  AV/ij  t.  Max 
TrmpU  V.  Thrtug,  ^6  L.  J.  Ch.  767  ;  pending  Lin  appea 
Lords,  tlio  chattels  were  to  be  given  up  to  the  person  held 
entitled  to  them,  on  his  undertaking  not  to  sell  or  injuno 
T.  //m  3  Ch.  575 ;  or  a  receiver  may  bo  appointed :  S^  Sh(\^ 
horottgh^  sup,  Yol.  I.  p.  647* 

Aa  to  heirlooms  annexed  to  &  dignity,  see  Eowland  v.  1 

A  bequest  of  chattels  to  a  peer  and  his  ^ccessors^  **  to  l 
to  fp  with  a  title,"  is  not  sumeient  to  create  an  eseeutoi 

gation  binding  on  the  legatee ;  «rw^,  a  gift  to  trustees,  to  b< 
eir looms  and  to  go  with  the  title :  lit  Johtiit<tn,  VockcrrU 
638. 

And  a  liequest  of  a  silver  cup  to  **  Lord  S.  and  his  li 
death  of  the  existing  Lord  S.  in  the  lifetime  of  the  teets 
Ogh  v.  Lirrd  Shtrborue,  34  Ch.  Biv.  446. 

Afl  to  giving  or  settling  chattctls  as  heirlooms,  or  to  go 
far  CIS  the  rules  of  law  or  eouit^-  admit,  and  under  tmets 
ti>ry,  and  so  as  to  vest  abeolutely  only  in  the  first  tenant 
eion,  and  for  the  code  of  law,  and  a  reTiew  of  the  cases,  i 
convevancera,  see  IhirrimiUm  v.  //,,  L.  B.  5  H,  L-  %1 
716;  Chri^it  Y.  Gosling,  L.  11.  I  H.  L,  279;  MarUIhy 
H.  L-  532;  MonUifftt  v.  hichi^mn,  23  W.  R.  592;  Rt  Crm 
24  Ch.  1),  402 ;  and  as  to  heirlooms  settled  with  no  real 
limitjitions,  see  Shflitryy,  S.,  6  Eq,  540,  Form  21,  sup,  p,^ 
V.  Curzon,  1  J.  &  H.  40 ;  Iloyg  v.  Jont4,  32  Bear.  45. 

Where  heirlooms  aie  subject  to  a  sbict  eettlenient,  tbo  > 
diction  to  order  a  sale  of  them,  though  for  the  benefit  of  all  ] 
v.  Gregory,  3  Ch,  I).  635 ;  unless  for  the  payment  of  d( 
Ch.  D,  711 ;   but  see  Lomdah  v.  BcrchiohU,  3  K.  &  J.  185 

Where  a  will  showed  a  goTemin^  intention  to  unite  chi 
a  demised  estate,  a  subsequent  codicil  altering  the  devoh 
but  not  refemng  specifically  to  the  chattels,  was  held  not 
tion;  He  Ttm^/s  SeWM  Edute,  DnUag  v.  T.,  41  Ch.  Div. 

And  see  in/.* p.  1451 ;  Peachey,  Sett.  119  rf  aeq,;  Vaizeg 
Wmfl.  on  Exors.  9th  ed.  633. 


IK}XATIO  M0ETI9  GAUSA.  i 

As  to  donatio  moriii  cauiS^  and  whence  it  resemble*  fl 
from  a  legacy,  see  Wme.  on  Exors.  787 ;  9th  ed.  681  ;  B0 

A  donatio  mortia  mum  of  the  donor*s  cheque  to  bearer  i 
lifetime  appears  to  be  invalid :  Bolh  v.  J^arcti,  6  Ch.  D.  7- 
to  oixier :  .S\  C  ;  but  see  He  IHUon,  Dtiffin  v.  /).,  44  Ch.  Di 
which  the  donor  has  received  for  value,  thotigh  not  indc 
Banie  footing  as  a  pi-omiseory  note  or  bill  of  exchange,  « 

fiyen  mortis  musd :    Clnneitt  v.   Chtemnan^  27  Ch,  D,  6i 
cay,  303  j  Re  Mtad,  Austin  y.  3f.,  15  Ch.  D.  651. 
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baaker'a  dei>oait  note  is  a  good  subject  of  a  donaiio  mortis  catud :  Re 
i,  Duffin  r.  />.,  ntp, ;  Cassidy  v.  Belfast  Banking  Co.,  22  L,  E.  Ir.  68; 
rman,  F.  t,  F.,  57  L.  J,  Ch.  637  ;  Be  Taylor,  T.  v.  T.,  66  L.  J.  Ch.  697 ; 
here  it  was  accompanied  \^itli  a  cheque  to  bearer  for  a  part  only  of  the 
r,  and  unindorsed,  so  tli^it  there  was  no  intention  to  give  the  note,  but 
he  cht^iue,  the  gift  was  ixioomplete  :  Be  Mead,  Austin  v.  M.,  16  Ch.  D. 
•PCM*,  where  the  cheque  was  for  the  fuU  amount :  Be  Dillon,  sup, 
pnotib  nwrtis  caustSmaj  bo  established  on  the  sole  evidence  of  the  donee, 
t  evidenco  appears  trustworthy :  Be  Farman,  sup,  ;  Be  Dillon,  sup, 
imperfect  testamentarj'  in^rument  cannot  be  made  effectual  by  treat- 
as  a  donatio  mtfrtis  mmft  or  an  immediate  assignment :  Be  W,  Hughes, 
.  (88)  167;  59  U  T.  N,S.  a86 ;  36  W.  E.  821.  .        . 


Sectiok  XXIV. — Annuities  and  Rent-Charges. 

1,  Stock  to  he  set  apart  to  answer  Annuity. 

T  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule 
«,  the  interest  on  the  New  Consols  thereby  directed  to  be  carried 
being  Buffieient  to  answer  the  annuity  of  £ —  given  to  A.  by  the 
^l  the  testator  ;  And  upon  the  death  of  A.  any  persons  interested 
le  said  New  Consols  are  to  be  at  liberty  to  apply  concerning  the 
>  as  they  may  be  advised. — [Add  Schedule,  Forms  Nos.  2  or  3, 
>8j  directing  canning  over  of  a  sufficient  amount  of  New  Consols, 
payment  of  interest  (by  half-yearly  payments)]. 

itcre  cash  is  to  be  invested  to  meet  annuity,  the  direction  will  be  to  invest 

~  New  Consols,  the  inti:?re8t  of  which  will  be  sufficient  to  pay  the 

ity,  and  the  same  form  is  used  with  re^rd  to  a  legacy  for  life. 

t  order  providing:  tov  contingent  annuity  for  life  of  future  wife  of  the 

tor's  eon,  see  Aaron  v.  A.^  t)  Ha.  821. 

r  declaration  that  annuity  fund  ought  to  be  invested  in  consols,  and 

iry  what  parts  of  the  estate  should  be  converted  for  that  purpose,  the 

ees  uufler  the  wiU  having  a  discretion  in  that  respect,  but  submitting  to 

uder  the  direction  of  the  Com t,  see  Frend^gast  v.  Lushington,  6  Ha.  176; 

»e  Jmm  r.  J,,  Ih  464. 


2.  Apjyrojyriaied  Fund  declared  to  sink  into  Residue. 

^  Declare  that  the  funds  so  appropriated  to  answer  the  said 
ral  aims  will^  on  the  de^iths  of  the  said  respective  annuitants,  fall 
and  form  part  of  the  general  residue  of  the  .testator's  personal 

ie. 


3.   Value  to  be  set  on  Annuity. 

^  Let,  in  case  A.,  the  annuitant,  sh^  come  in  and  consent  to  have 
Llue  set  on  the  annuity  of  £ — ,  given  to  him  by  the  will  of  the 
itor,  a  value  be  set  thereon ;  And  Let  the  fund  in  Court  be  dealt 
as  directs  in  the  schedule  hereto  (first  alternative) ;  And  Let,  in 
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case  the  said  A.  sliall  not  consent  to  have  a  value  set  c 
the  fund  in  Court  be  dealt  with  as  directed  in  the 
(second  alternative). — [Add  Payment  Schedule  direct 
alternative,  payment  of  the  value  of  the  annuity,  an 
alternative  carrying  over  sufficient  stock  as  in  Form  1, 

"WTiere  the  annuity  fund  is  deficient,  a  sale  from  time  to  t 
corpus  of  the  fund  is  necessary. 

4.  Annuity  declared  to  he  payable  during  Wid 

Declare,  tliat  according  to  the  true  construction  of 
and  the  codicil  thereto,  dated  &c.,  the  annuity  of  £10 
the  said  codicil  is  payable  to  the  testator's  widow  A.  d 
of  her  life  as  she  shall  continue  the  widow  of  the  t^statoi 
And  Let  the  fund  in  Court  be  dealt  with  as  directed 
hereto  ;  And  Declare,  that  on  the  death  or  marriage  oJ 
said  anns  will  be  distributable  as  part  of  the  residua 
testator ;  And  on  the  death  or  marriage  of  the  said 
apply  &c. — [Add  Payment  Schedule,  Form  No.  9.]- 
Tucker,  M.  R,  27  April,  1859,  B.  1561. 

5.  Government  Annuity  to  he  purchased  hy  Trans^ 

Let  the  Pits  —  enter  into  a  contract  with  the  Commi 
tion  of  the  National  Debt  for  the  purchase,  in  the  nai 
of  a  government  annuity  of  £ — ,  or  as  near  to,  but  m 
but  not  exceeding]  that  sum  as  such  contract  can  be  ( 
the  lives  of  E.,  and  F.  his  wife,  and  the  life  of  the  si 
by  a  transfer  of  New  Consols  to  the  said  Commrs  ;  Ai 
of  the  £ —  New  Consols  in  Court  &c.,  as  shall  be  the  a 
the  Pits  shall  contract  for  the  purchase  of  such  lif 
amount  to  be  verified  by  affidavit,  be  transferred  to  the 
Keduction  of  the  National  Debt  as  the  consideration  f 
of  such  life  annuity. — [Add  Payment  Schedule,  Fori 
Morgan  v.  Gronow,  8  June,  1876,  B.  1995;  Lewin  v.  L 


6.  Purchase  with  given  Sum  of  Stock  in  Name  of  j 

Lunatic. 

Let  a.  enter  into  a  contract  with  the  Commrs  &e.  [ 
purchase  in  his  own  name,  and  on  the  life  of  B.,  a  per 
mind,  of  such  a  government  annuity  as  can  be  purchas 
to  the  said  Commrs  of  £ —  New  Consols  ;  And  Let  thi 
Consols  be  transferred  to  the  Commrs  &c.,  as  directed 
hereto;  And  Let  the  said  A.  apply  the  same  annui 
maintenance  of  the  said  B.,  until  further  order. — j 
Schedule,  Form  No.  66].— See  Ee  Salt,  V.-C.  K.,  7  Julj? 

Fractional  pai-ts  of  a  pound  cannot  be  transferred. 
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[ie  form  aboye  does  not  follow  that  ^yen  in  Daviea  y.  D.,  2  D.  M.  &  Q. 
Be  Ihdsiv&rth,  10  Ha.  16,  17,  on  which,  in  a  subsequent  case,  the  Bank 
ined  to  act. 


Lile  Onfet^,  in  the  Names  of  Trustees  for  a  Feme  Covert^  out  of 
Stock  set  apart — Residue  to  be  paid  to  Remainderman, 

Let  the  Fit  enter  into  a  contract  with  the  Commrs  &c.  for  the 
;hase  in  the  names  of  W.  and  L.  {trustees)  of  a  government  annuity 
he  life  of  the  Deft  E.,  the  wife  of  the  Deft  G.,  of  £32 :  1*.,  being 
amount  of  the  annual  interest  on  £ —  New  Consols,  or  as  near 
etc  (but  not  less  than  [or  but  not  exceeding]  that  sum)  as  such 
xact  can  be  entered  into ;  And  Let  the  said  W.  and  L.  pay  the  said 
uity  when  purchased  to  the  said  E.  on  her  separate  receipt ;  And 
,  upon  such  contract  being  entered  into  (and  on  production  of  the 
lipt  for  fiuceesaion  duty  payable  in  respect  of  the  said  anns),  so 
;h  of  the  New  Consols  in  Court  to  the  credit  of  &c.,  as  shall  be  the 
>unt  at  which  the  Pit  shall  contract  for  the  purchase  of  such  life 
uity,  be  transferred  to  the  Commrs  &c.,  as  directed  in  the  schedule 
eto. — Birections  to  sell  the  residue  of  the  stock,  and  pay  the  pro- 
is  to  Pit. — [Add  Payment  Schedule,  Form  No.  66.] — Gompertz  v. 
V.-a  S.,  1  May,  1854,  A.  1417. 

S.  Qoteimment  Annuities  to  be  purchased  and  paid  conditionally. 

*A^i>  Let  what  shaU  be  received  by  the  Pit  (the  trustee)  in  respect 
such  annuity  be  by  him  paid  from  time  to  time  to  the  Deft  G.,  on 
'  separate  receipt,  upon  the  Pit  being  satisfied  by  her  afiO-davit  of 
'  having  resided  in  England  and  used  a  carriage,  for  the  respective 
iode  in  the  testator's  will  mentioned. — And  in  case  the  said  G« 
lU  not  comply  with  the  terms  of  the  bequest,"  Liberty  to  persons 
erested  to  apply. —  Wordsworth  v.  Darrell,  V.-C.  K.,  19  July,  1855, 
1558. 

'*or  declaration  that  the  Deft  was  entitled  to  have  a  government  annuity 
£100  for  ber  Life  purchased  in  the  names  of  the  trustees  of  the  testator  8 
1,  to  be  paid  to  her  until  ehe  should  sell,  alien,  assign,  transfer,  incimiber, 
in  ajji-wise  flispose  of  or  anticipate  the  same  or  any  part  thereof,  see 
Hon  T.'May,  V.-C.  M.,  16  May,  1876,  A.  923 ;  8.  C,  3  Ch.  D.  148. 


Annuities  dechired  only  for  Life^  and  from  the  end  of  the  Period 
for  Acaimulation — Pit  to  be  let  into  Possession  from  that  Time. 

*  Declare,  that  according  to  the  true  construction  of  the  will  of  the 
tator,  the  annuities  or  annual  sums  of  £400  and  £100,  directed  by 
said  will  to  be  paid  and  allowed  by  the  Pit  E.  to  his  next  brother, 
I  to  each  and  every  of  his  brothers  and  sisters,  were  annuities  for 
>  lives  only  oi  such  annuitants,  and  were  not  perpetual,  and  that  the 
le  were  charged  on  the  real  estates  devised  by  the  said  will,  and  the 
»tes  purchased  with  the  personal  estate  of  the  testator,  and  the 
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iiu  oLitt>  !>!'  thi^  iitx'iimulritiuu't  liii^ro'ti,  an  l  h 

tiv»?ly  «'<>tuiut*iu«^il  oiJy  on  and  from  Ibc  ^   ^ 

expiration  of  the  term  of  fifteen  jears  mention 
aocumulation  contfiined  in  tlie  baid  will,  and  tha 
estended  to  and  comprised  the  rents  and  profit 
lier^ditamenta  d«5nsod  hy  the  i»aid  will,  and  tliat 
entitled  to  hudi  rents  and  profits  only  from  tht 
And  L»t  ilio  Pit  be  let  into  poBsesfiion  and  receipt 
und  income  of  the  lauds  and  hereditaments  dene^ 
t^fttatOTf  of  the  estates  purchased  under  the  aeeumij 
eontainody  and  of  the  remaining  uninvested  pe: 
testator  and  accumulations,  as  from  the  —  day  o 
expiration  of  the  said  term  of  fifteen  years.'' — D 
— **  And  let  the  Pit  It,,  out  of  such  rents  and  pro 
until  further  order  the  following  aniis«  Ihat  is  j 
Deft  W.,  and  £100  to  the  Deft  L.  ^v^'^Pt^n^ 
I  June,  1850,  B.  953.  ^ 

For  dei'i-ee  dctlaringr  an  annuity*  or  cUmr  Tv*arly  i 
^ith  inquirj'  wKtit  woro  the  lumls  charged  tharewiti 
thereof,  annuity  to  bf.T  sold,  costs  Ut  be  paid  out  of  th 
to  the  piii-tios  interested  in  the  an  unity .  and  their  C3 
own  fund,  see  Mftnarrtfh  v.  CampMJ^  li,  B.,  10  June, 
3D.  &  J.  232,  e(  iuf,  p.  KiTiJ, 


10.  payment  into  Court  of  Part  of  Parehaae  Mot 
uith  an  Animity — Conreyanmnj  Act^  1 

Upon  the  application  by  originating  summons^ 

and  upon  hearing  the  solrs  for  the  applicants  and 

reading  &v.,  Lot  the  said  A,  C,  and  F.  C,  lodge  in  < 

the  sthedule  heretoj  £1,500;  And  Let  the  funds 

dealt  with  as  directed  in  the  said  sehediile;  And  L< 

F.  C,  its  truateea  of  the  will  of  li.,  out  of  the  estate 

to  the  said  0,  B.  (M^  purchaser)  his  costs  of  thi 

taxed,  and  out  of  income  pay  to  A.  B.  all  expenses 

reason  of  the  annuity  fund  being  transferred  into  C 

upon  the  lodgment  in  Court,  and  payment  of  the  said 

the  parties  will  be  at  liberty  to  apply  that  the  heret 

in  the  contract  dated  &c,,  made  between  A.  C;  am 

and  G.  B.  a^  purchaser,  may  be  declared  free  fit 

of  £700  and  the  annuity  of  £30  payable  to  A.  B 

[Add  Lodgment  and  Payment  Schedule  directing  li 

and  investment  and  payment  out  of  interest  of  . 

A.  B.,  and  residue  of  interest  to  A.  C  and  F.  C*J — J 

Kay,  J.,  at  Chambers,  30  Nov,  1888,  A.  2872. 
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-  Jmigmeni  to  secure  Annuity  charged  on  Realty — Account  of 
Arrears  and  Interest, 

^  bill  was  brouffbt  for  the  arrears  of  an  annuity  secured  by  a  bond 
by  the  Pit's  father  (the  testator)  on  her  marriage,  and  to  be  paid  to  the 
ler  huaband  and  children,  during  the  lives  of  her  father  and  mother  and 
irviTor, 

!*ET  an  account  be  taken  of  what  is  due  to  the  Pit  for  the  arrears 
B  annuity  of  £30  secured  by  the  bond  dated  &c. ;  (And  for  interest 
ich  respective  half-yearly  payment  (in  arrear)  from  the  end  of  six 
ha  after  the  same  respectively  became  due,  at  the  rate  of  £4  p.  c. 
nn.) ;  and  the  Deft  having  by  her  answer  admitted  that  the  personal 
!^  estate  of  the  testator  &c.  together,  is  more  than  sufficient  to 
er  the  said  aD  unity,  Let  the  Deft  pay  to  the  Pit  what  shall  be 
led  to  bo  due  for  the  arrears  of  the  said  annuity  (and  interest) 
in  such  time  as  shall  for  that  purpose  be  mentioned  in  the  (Chief 
[[■s  certificate),  -^nd  continue  to  pay  to  the  Pit  the  growing  pay- 
a  of  the  said  annuity  as  they  shall  become  due,  half-yearly  ;  And 
se  the  Deft  shall  not  pay  what  shall  be  certified  to  be  due  for  the 
LTs  of  the  said  annuity  (and  interest)  as  aforesaid,  then  the  Pit  is 
\  at  liberty  to  apply  to  this  Court  (in  Chambers)  for  a  sale  of  a 
rieDt  part  of  tho  real  estate  in  question ;  And  Let  a  sufficient  part 
e  said  real  estate  be  set  apart  for  securing  the  growing  payments 
le  eaid  annuity  to  the  Pit  during  her  mother's  life ;  And  Let  the 
execute  to  the  Pit  a  proper  conveyance  of  the  estate,  or  grant 
?out,  for  se<  uring  the  growing  payments  of  the  said  annuity  to  be 
Ni  by  the  "  (Judge)  &c.--Deft  to  pay  the  Pit's  co6ts  to  this  time, 
►  taxed. — Beserve  subsequent  costs. — Liberty  to  apply. — Newman 
^Ung,  L.  C,  9  Nov.  1747,  B.  46;  S.  C,  3  Atk.  579;  tub  nom. 
man  v,  AuUng,  et  inf,  p.  1379. 

terest  on  arrears  lb  not  in  general  allowed,  see  note,  t»/.  pp.  1378,  1379, 


J.  Annuities  charged  on  Realty  to  be  made  good  out  of  Corpus. 

5C0UXTS  of  personalty — If  not  sufficient — **  Declare  that  the 
iency  ought  to  be  made  good  out  of  the  testator's  real  estate, 
Kled  by  hlR  will  and  codicil  to  the  payment  of  his  debts,  legacies, 
aims;  And  Let  a  sufficient  part  of  the  testator's  real  estate 
ted  by  his  codicil  to  be  sold  in  the  first  instance  for  the  payment 
of,  or  if  necessary  the  whole  of  the  said  real  estate,  be  sold  &c." 
hts  to  be  paid,  and  in  the  next  place,  what  remains  due  to  the 
ees  and  to  the  annuitants  for  arrears,  to  be  paid  out  of  the  pro- 
I  and  ont  of  the  rents  and  profits  of  the  residue  of  the  estates 
d; — ''But  in  case  the  proceeds  of  the  testator's  said  estate  shall 
)e  sufl^cient  to  pay  the  debts,  legacies,  and  the  arrears  of  the 
ities,  or  in  case  the  rents  and  profits  of  such  parts  of  the  estates 
Diain  unsold  shall  not  be  sufficient  to  make  good  the  growing 
ients  of  the  said  annuities  to  the  several  annuitants,  Declare  that 
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the  defifiieiicsj  nught  to  be  made  gcMxi  out  of  tlii 
sabjected  by  his  will  and  codicil  to  the  pajmc 
Cttse  of  such  deficiency,  Adjourn  &c. — See  Hun 
M  Not,  1772,  A.  115, 

I 

HinUTIOK  OF  A2f3fIJITT, 

Ab  maaxaSBf  pvm  by  n  irin  is  payable  frnm  the  te^ 
T.  Ztottl,  T  Tea*  M,  t" ;  Ftatw  v»  lluwij,  9  Vob.  553 ;  J 
8.  ft  S.  3W ;  unlcwB  a  contrary  iDt%»ntTon  ftpinrars :  ^ 
JYeilaffg,  3  M*4.  KH  ;  and  for  YariationB  in  aoeorda 
deolantioiiji  th<  ■  Irvin  r,  Ironmougrr,  2  Rii« 

but  II  logacT  i  li^s  int-erest  only  from  the  ve 

An  antiiiity  given  to  an  exor  for  his  trouble  did  n 
tion  of  an  aclmon  suit :  Haker  v.  Martin,  8  Sun,  25. 
truiiU'C  so  loup  tt«  he  should  cuutinue  to  execute  the  o 
of  the  whole  laud  to  a  pewim  absolately  outitlc»d :  H 
Mkh  j 

To  niakcj  an  annuity  perpotual  the  intention  must 
T.  liantLiih  6  Jur.  NA  1359  ;  9  W.  E.  ISO;  Blight  v.  I 
/?«■  Taber,  Amoht  v*  Knifr$j^,  51  L.  J.  Ch.  721 ;  but  ^ 
nut  noc<vw!«\rT  :  Muhsfrtfh  v.  Camphell^  3  B.  &:  J.  232| « 
SttJie*  V.  IhroH,  12  CI.  &  F,  292  ;  lUruiU  v.  llob^s,' 
Evans  y.  Jfa/Arr,  3  Ch.  D.  211;  and  the  mere  fad 
floeoeittvo  annuities  i^  expreseod  to  be  fur  life,  whi 
10  not  iiio  c*xpre.*«««e<l,  doed  not  ishow  that  the  l&tter  : 
IfartnoU,  19  Ch.  B.  294. 

As  to  an  tmnuitr  payable  till  mortgages  and  debts  w 
r.  ArumMl  27  Boav.  209 ;  ID,  F,  &  J,  307, 

An  annuity  limited  to  the  annuitant  oonditionAl 
abstaining  from  a  course  of  conduct  will  be  detem 
comply  with  the  conditions:  /?<  Sauhth-rfi,  Mfuitrx,  S* 
JJommeit  V,  Brdford,  6  T,  B,  61  ;  Rochfirrd  v.  Packn 
Miih,  3  K.  &  J,  658;  and  didtingiushing  ClartringY* 
3  Di-ew.  451, 

'  A  gift  of  an  annuity  to  the  testator's  wife,  so  loni^  i 
hia  widow  "  and  immanietl,"  became  ineffectual  by 
obtained  a  deK^loration  of  nullity  of  marriage :  lie  Bo 
25  Oh.  Div.  685 ;  22  Ch,  D.  597*. 

An  annuity  to  a  woman,  to  be  (xintinued  on  her  d€ 
thi^ir  *'  mwintenance  and  education,*'  was  not  confined 
childron,  Init  continued  until  the  death  of  the  last  seui 
rrU,  13  Ch.  D.  664. 


RIGHTS  OF  Ayjf  t'lTA^-T  OENZRALI 

Where  an  annuity-  was  given  to  trustees  on  trusts 
the  teatator^s  horiws  and  dogs,  the  truifstees  did  not  tak^ 
CoopeT'Dfun  V.  SirPt.fifi^  41  Ch.  D.  552. 

A  covenant  in  partnership  aiiiclei'  for  payment  ■ 
benefit  of  the  widow  of  a  partner  was  held  to  create  a 
n^idow :  lie  FlmrU^  Mumiy  j,  /',,  25  Ch.  Div.  89 ;  and 
{1892)  3  Ch.  63. 

As  the  gift  of  an  annuity  «c  vi  termini  implies  person 
ciple  whereby  in  the  ra^e  of  u  joft  over  on  death  with< ' 
*  Motiving"  is  read  *'  having/'  so  as  not  to  take  away 
vested,  will  not  readily  be  applied  :  Re  Hentitigimtft  Ji 
D.  453. 

In  general  an  annuity  ie  included  in  tlie  expre-esion 
{Wardr,  Orel/,  26  Beav.  485,  491,  492),  nnleea  a  oontr 
Oaskin  \\  Itogefft,  2  Eq,  284. 
A  gift  of  a  sum  of  money  to  purchase  an  annui^  f oi 
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*  gift  of  an  aimnity  to  be  purchased,  is  a  gift  of  the  purchase-money  to  A^ : 
^m^iUm  V,  Wiiiker,  2  Buss.  &  M.  197. 

lS  to  what  words  cany  the  fund  producing  the  annuity,  see  Bent  t.  CtUlen, 
h.  235 ;    Eiam  v,  Wfdker,  3  Ch.  D.  211. 

lH  anmiity  wns  held  not  merged  in  a  Hfe  estate  in  the  property  on  which 
^aa  charged :  Byam  v.  Sutton,  19  Beav.  556 ;  and  as  to  the  effect  of  Jud. 
>  1873,  s.  25.  sub-s-  4,  see  Snow  v.  Boycott,  (1892)  3  Ch.  110. 
L perpetual  annuity  not  charged  on  land  devolves  as  personalty :  Auhin  v. 
y,  4  B.  &  Aid.  5P  \  and  even  though  charged  on  land :  Parsons  v.  P.,  8  Eq. 
;  unless  limited  to  the  heirs,  &c.,  which  makes  it  realty  :  Turner  v.  T.,  2 
ibL  766 ;  1  Bro.  C.  C;  316;  Stafford  v.  Buckley,  2  Vez.  179;  and  an  annuity 
a  specified  term,  or  pur  autre  vie,  devolves  on  the  pers.  represve  of  the 
tuitant:  JStf  Ord,  IHckinson  v.  D.,  12  Ch.  Div.  22. 

in  annuity  given  in  succession  in  strict  settlement  fell  into  the  residue  on 
ure  of  issue :  Turner  v.  T.,  sup. 

YJlLVE  op  ANianTY — BIGHT  TO  BEOEIYE. 

'n  general  an  annuitant  is  entitled  to  have  the  value  of  his  annuitj  ascer- 
[ied  and  the  amount  paid  to  him  at  once,  or,  if  the  estate  is  deficient,  the 
ount  appoitioiied  t^i  him  in  respect  of  its  value :  WroughUm  v.  Colquhoun, 
).  &  S.  357. 

rho  amount  of  the  (^a.sh  payment  to  be  made  in  lieu  of  a  perpetual  annuity 
5uch  a  sum  a^i,  at  the  price  of  the  day,  will  purchase  2J  p.  c.  government 
ck  sufficient  to  produce  the  annuity,  excluding  any  change  for  brokerage: 
db  V,  Mim,  (imi)  S  Ch.  499. 

A  feme  sate  wiiH  entitled  to  a  fund  given  in  trust  to  purchase  her  a  life 
nuity,  ifdih.  powers  to  the  trustees  as  to  applying  it  on  ner  illness  or  inca- 
city  :  Re  Browne,  21  Beav.  324 ;  and  a  feme  covert  was  allowed  to  take  the 
lue  of  an  annuity  f^ven  to  her  separate  use,  though  the  will  directed  she 
oiild  not :  Stokes  v.  f  'heek,  28  Beav.  620 ;  and  cases  cited  in  Drakeford  v.  D^, 
Beav.  47 ;  and  eeo  Saunders  v.  Vauiier,  4  Beav.  115,  et  sup,  p.  1354. 
But  an  annuity,  subject  to  forfeiture,  charged  on  corpus,  was  made  good 
ym  it,  and  not  allowed  to  be  valued :  Gratrix  v.  Chambers,  2  Giff.  321,  324 ; 
^tton  V.  May,  3  Ch.  D.  148;  and  other  cases,  sup,  pp.  1354,  1355;  and  see 
yukrrr,B.,  inf.  p.  1383. 

The  owner  nf  an  annuity  to  which  the  estate  was  liable,  but  which  was  not 
ven  bv  tbe  will,  was  not  entitled  to  have  its  value  in  a  gross  sum  :  Yates  v. 
M  28  Beav.  637, 

Wlere  truste^fs  were  empowered  to  sell  land  and  purchase  government 
inuitie^  with  the  proceeds,  the  represves  of  an  annuitant  for  life,  who  died 
ter  tho  contract  of  sale,  but  before  completion,  were  not  entitled  to  receive 
le  value  of  her  anuuity  from  the  trustees ;  seeus,  in  the  case  of  an  annuitant 
ho  died  after  completion :  Re  Mabbett,  Pitman  v.  Holborrow,  (1891)  1  Ch. 
)7. 

PtiaCHABE  OF  AOTHJITY  FOB  LX7WATI0. 

In  Dodd  V,  Wake,  5  D.  &  S.  228,  a  government  annuity  for  a  lunatic  was 
fdert>d  to  be  purchased  in  the  Accountant-General's  name,  but  on  his  objeo- 
on  the  order  was  not  so  drawn  up.  In  Vavies  v.  2>.,  2  D.  M.  &  G.  54,  et 
ip^  p.  1373|  it  was  purchased  in  the  lunatic's  name,  to  be  paid  to  a  third 
arson.  In  a  eubsequent  case  the  Commrs  objected  to  act  on  an  order  in  this 
>Tm;  and  the  proper  course  is  to  purchase  the  annuity  in  the  names  of 
Ti5tees,  as  in  Form  G,  sup»  p.  1372. 

An  aDmiitr  was  ordered  to  be  purchased  for  a  lunatic  not  so  found,  and 
^vidonda  to  be  paid  to  her  nearest  relations :  Be  Ward,  6  Jur.  N.S.  717 ;  and 
!©  Be  Burke,  Ik,  2  D.  F.  &  J.  124,  et  sup,  p.  1012. 


LEOAOY  DUTY. 


A  "dear  annuity  oV  {Haynes  v.  H,,  3  D.  M.  &  G.  590;  Re  Robins,  NeUon 
J?.,  58  L.  T.  N.S.  382 ;  W,  N.  (88)  41),  or  **  a  clear  sum  of  £100  a  year," 
free  of  legacy  duty ;  Re  Coles,  8  Eq.  211',  Re  Carrie,  Birhman  v.  Ld,  Kim- 
rkif,  57  L:  J.  Ch.  745 ;  59  L.  T.  N.S.  200 ;  36  W.  E.  752  ;  but  a  bequest  of 
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an  annual  sum  to  trustees  while  carrving  on  the  testator's 
to  legacy  duty:  Re  Thorley,  T.  y.  Masmm,  (1891)  2  Ch.  (C 


DfCOME  TAX. 

An  annuity  given  free  from  legacy  duty  and  other  dedu( 
income  tax  :  Sadler  v.  liickarda,  4  K.  &  J.' 302  ;  6  W.  E.  5.*^ 
33  Beav.  475 ;  and  so  an  annuity  settled  in  1807,  free  of  al 
be  imposed :  A.  O.  y.  Shield,  28  L.  J.  Ex.  49 ;  and  a  gift  oi 
annuity,  to  be  paid  **  free  from  all  deductions  and  ahatem< 
Olead4,w  V.  Lettham,  22  Ch.-D.  209  ;  seats,  where  the  gift  \ 
deductions  in  respect  of  any  present  or  future  taxes,"  &c 
B,  V.  Young,  21  Ch.  D.  105;  sed  quctre,  see  Feartth  v.  Ma 
182  ;  Ghadow  v.  Lett  ham,  Bit  p. 

But  a  rent-charge  may  be  given  by  will  free  of  income  ta 
B.  108  ;  Fe%ting  v.  Taylor,  5  B.  &  S.  217. 


AUREARS — STATUTE  OF  LDOTATI0X8. 

A  mere  personal  annuity  not  charged  on  land  is  not  wit! 
0.  27,  8.  42  :  Eock  v.  Callen,  6  Ha.  631 ;  and  the  statute  ooi 
on  the  pleadings :  S.  C. ;  and  arrears  were  jwid  out  of 
thirty- seven  years,  but  without  interest :  He  Ash  well,  Jc 
that  Act,  when  the  annuity  was  paid  for  twenty  years,  whi 
in  possession  without  having  made  an  acknowledgment  of 
Colt  1  Y.  &  C.  C.  36. 

There  being  a  trust  to  pay  an  annuity,  more  than  six  \ 
payable:  Playfair  v.  Cffojyer,  17  Beav.  187,  et  v.  »up.  p.  12*J 

An  annuity  fund  falling  in  forty  years  after  testator's  d- 
was  held  to  run  against  pecuniarj-  legacies  payable  at  t 
against  the  residuary  legatee:  Bright  v.  Larcher,  27  Beav. 

By  37  &  38  V.  c.  67,  s.  10,  after  31st  December,  1879,  n 
brought  to  recover  any  money  or  legacy  charged  upon  or  p 
land  or  rent,  at  law  or  in  equity,  and  secured  by  an  e: 
recover  any  arrears  of  rent  or  interest  in  respect  of  any 
legacy  so  chai-ged  or  payable,  and  so  seciued,  or  any  dami 
such  arrears,  except  within  the  time  within  which  the  same 
able  if  there  were  not  any  such  trust.  Under  this  section, 
secured  by  an  express  trust  had  been  unpaid  for  twenty-i 
any  claim  being  made,  no  arrears  accrued  before  a  claim  \ 
recovered,  but  the  section  did  not  affect  the  right  to  future 
annuity:  Hughes  v.  Cafes,  27  Ch.  D.  231. 


GEOWINQ  PAYMENTS. 


At  law,  the  judgment  on  a  writ  of  annuity  was  for  tl 
annuity,  and  the  arrears,  as  well  before  the  bringing  of  tl 
wards,  up  to  the  time  of  the  judgment;  and  under  this  judj 
arrears  might  bo  recovered. 

So  in  equity  the  decree  extended  to  future  payments :  For 
and  see  Cooke  v.  Wiggins,  10  Ves.  191. 


INTEREST  ON  ARREARS  OF  ANNUITY. 

As  a  general  rule  no  interest  is  allowed  on  the  arrear 
Martt/n  v.  Blake,  3  D.  &  War.  125 ;  E.  Mnnsfield  v.  Oqle,  4 
V.  Johnson,  2  Ch.  225  ;   Tarre  v.  Browne,  5  H.  L.  C.  677. 

But  it  may  bo  given  by  the  Court  under  special  circums 
cretion:  Marris  v.  Ddlingham,  2  Vez.  170. 

It  has  been  allowed  where  the  annuity  was  secured  b 
penalty :  Form  11,  sitp,  p.  1375  ;  but  not  always :  Laimon ' 
and  not  beyond  the  penalty  of  the  bond :  Mackw&rth  v.  Th 
Crosse  v.  Beding field ^  12  Sim.  35,  40. 


ai7.]        Annuities  and  Rent-ChargeB. 


1379 


been  allowed  where  the  bond  waa  given  for  maintenanoe  of  a  wife 
5.(7.;  LiUon  v.  X.,  1  P.  Wms.  641 ;  Draper»'  Co,  v.  Davia,  2  Atk. 
tn  T.  f*.,  Gas.  U  Talb.  2;  jRohinaan  y.  Camming^  2  Atk.  411 ;  Nevrman 
\  3  Atk.  579,  Form  11,  «tfp.  p.  1375 ;  not  upon  sums  allowed  by  the 
past  maintenance :  Mellish  v.  if.,  14  Ves.  516;  but  may  where  there 
obstinate  delay  of  payment :  Batten  v.  Earnley,  2  P.  Wms.  163 ; 
r.  Conway,  1  Vez.  428 ;  Martyn  v.  Blake,  3  D.  &  War.  125,  ei  inf.  ; 
the  annuitant  had  been  compelled  by  the  delay  to  borrow  at 
inon,,  2  Vez.  661 ;  Bignall  v.  Brereton,  1  Dick.  278 ;  or  where 
nr  was  obliged  to  oome  into  Equity :  Rohinson  y .  Cummingy  sup, ; 
F,,  Cas.  t.  Talb.  2 ;  and  where  the  jg^rantee  had  been  it^strained 
tion  from  enforcing  his  legal  remedies :  G'Donel  y.  Brown,  1  Ba. 
Morgan  y.  M,,  2  Dick.  643  (but  see  Martyn  v.  Blake,  3  D.  &  War. 
rliere  there  has  been  a  breach  of  trust:  Pamell  y.  Hingston,  3 
{37 ;  or  where  payment  was  preyented  by  gross  misconduct  and 
to  the  Court,  and  perception  of  the  arrears  was  preyented  by  in- 
B  against  which  the  party  liable  to  the  annuity  had  coyenanted  to 
the  annuitant :  Martyn  y.  Blake,  3  Dr.  &  War.  125. 
has  been  giyen  from  the  day  the  payment  became  due :  Litton  y. 
^ms.  541;  or  from  the  day  when  the  next  subsequent  payment 
>:  8.  C,  Form  11,  p.  1375;  Drapers'  Co.  y.  JDavia,  2  Atk.  21  f. 
rfion  is  not  affected  by  the  3  &  4  W.  4,  c.  42,  s.  28 :  Be  PowelVs 
[a.  134;  E,  Mansfield  y.  Ogh,  4  D.  &  J.  38 ;  Spartali  y.  Constant 
T.  B.  823 ;  but  see  Eyde  y.  Price,  8  Sim.  578 ;  Willcocks  y.  Butcher, 
),  in  whidi  interest  was  allowed. 

Ilowing  cases,  there  being  no  special  circumstances,  interest  was 
.  of  Bedford  y.  Coke,  2  Yez.  117 ;  Tew  y.  E.  Winterton,  1  Ves.  jun. 
1  ttie  annuity  was  in  lieu  of  dower) ;  Creuze  y.  Hunter,  2  Ves.  jun, 
'san  y.  Dtvyer,  1  Sc.  &  L.  301 ;  Booth  y.  Leycester,  3  My.  &  C.  459 
>  fund  was  bearing  income);  Jenkins  y.  Bryant,  16  Sim.  272;  Be 
aa.  134 ;  T<yrr  y.  Browne,  5  H.  L.  0.  577 ;  Bo<4h  y.  Coulton,  2  Oif. 
ish  y.  Farmer,  Ir.  Bep.  1  Eq.  466  (though  declared  due  by  the 
1  annuity  suit) :  Taylor  y.  T.,  8  Ha,  120. 


XATUJELE  OF  THE  CHABOE. 

B  by  way  of  security  for  loans  are  a  charge  on  the  corpus;  and 
)T  life,  as  between  him  and  the  remainderman,  is  only  bound  to 
the  interest  on  their  yalue :  Bulwer  y.  Astley,  1  Ph.  422 ;  Bt 
\es  y.  Maeon,  39  Ch.  D.  534. 

re  a  testator  who  had  coyenanted  to  nay  an  annuity  deyised  his 
separately  to  three  tenants  for  life  witn  remainders  oyer,  and  his 
(tate  was  insufficient,  the  annuity  being  treated  as  a  debt  was 
I  between  the  three  deyised  estates  according  to  their  yalues,  and 
t  for  life  on  paying  his  proportion  of  the  annuity  was  entitled  in 
sach  payment  to  a  charge  upon  the  corpus,  but  had  to  keep  down 
;  on  file  amount  so  charged :  Be  Harrison,  Townson  y.  H,  43  Ch, 

lirection  to  set  apart  a  fund  for  the  annuity  does  not  exonerate  the 
Taylor,  Illsley  y.  Bandall,  53  L.  J.  Ch.  1161 ;  50  L.  T.  N.S.  717 ; 
M.  y.  Bohinson,  8  Ch.  D.  411 ;  Miles  y.  Bowland,  W.  N.  (81)  26. 
tenant  for  life  charged  lands  with  an  annuity,  but  did  not  coye- 
yment,  the  annuitant  neyertheless  ranked  as  a  specialty  creditor 
estate  of  the  tenant  for  life :  Crawford  y.  Annaly,  23  L.  B.  Ir. 

>  registering  annuities,  see  the  18  &  19  V.  c.  15,  s.  12. 
I  right  of  an  annuitant  or  grantee  of  a  rent-charge  to  haye  the 
aed  by  sale,  see  Hall  y.  Hurt,  2  J.  &  H.  76 ;   White  y.  James,  26 
Todd  y.  Bidhy,  27  Beay.  354,  n.;  and  Chap.  XLVII.,  "  Mort- 
<5t.  XVI.,  inf.  p.  1761. 

mite  chaige  on  the  rents  and  profits  charges  the  corpus :  Phillips 
ge,  3  D.  J.  &  S.  332 ;  and  see  Carter  y.  Salt,  Ir.  B.  1  Eq.  97 ;  and 
,  Be  Oreen,  Baldock  y.  G,,  40  Ch.  D.  610. 
9  in  which  it  has  been  held  that  the  annuity  was  charged  on  the 
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income  only,  and  not  the  corpus,  see  Bak4^  v.  B.,  6  H.  L. 
N.S.  491  ;  Foster  v.  Smith,  1  Ph.  629;  Tarhottom  v.  Earl, 
Salom  V.  Weston,  14  W.  R.  757;  Clifford  v.  Arund^U,  27  Bej 
&  J.  307  ;  i/(>of^  T.  Coulton,  5  Ch.  H&i;  Be  Taylor,  T,  r. 
Mir  hell  V.  Tri7/on,  20  Eq.  270. 

For  cases  in  which  tho  corpus  was  held  to  be  charged,  » 
Gee,  6  App.  Ca.  688;  S,  C,  11  Ch,  Div.  891 ;  nom,  Gee  v.  M* 
distinction  was  drawn  between  a  gift  of  an  annuity  and  a  gi 
or  part  of  the  income  of  a  sum  of  money  set  apart) ;  Haynt 
&  6.  590 ;  IVrnughton  v.  Colquhoun,  1  D.  &  S.  36 ;  Phillips 
D.  J.  &  S.  332 ;  Birch  v.  Sherratt,  2  Ch.  644 ;  Percy  v.  P. 
Neville  V.  Andrews,  W.  N.  (66)  256;  Be  Webb,  Leedham  v.  i 
N.S.  645. 

Where  there  was  a  ^ft  of  the  remainder  of  the  rents  ani 
however,  were  insufficient  to  pay  the  annuity,  the  annuitant 
to  a  continuing  charge :  Womiald  v.  Muzeen,  60  L.  J.  Ch. 
795;  revei-sing  S,  C,  17  Ch.  D.  167. 

Where  a  life  annuity  was  charged  on  two  specific  real  esta 
of  distress  and  entry,  this  being  a  legal  limitation  of  a  rent- 
Bonal  estate  was  relieved  from  payment  of  the  annuity :  Pat 
61  L.  J.  Ch.  74  ;  reversing  S.  C,  49  L.  J.  Ch.  665. 

And  where  annuities  are  charged  upon  real  estate,  the  : 
is  insufficient  to  provide  for  them,  a  portion  of  the  corpus 
make  up  the  annuities,  and  the  interest  of  a  tenant  for  Hi 
until  some  of  them  faU  in:    Be  Grant,   Walker  v.  Marti i 
703;  52  L.  J.  Ch.  652. 

An  annuity  being  a  charge  on  the  corpus,  the  income  bei 
tenant  for  life  was  only  bound  to  keep  down  the  interest 
Play/air  v.  Cooper,  17  Beav.  187. 

And  for  order  to  make  good  dividends  from  corpus,  e& 
p.  1375. 

The  fund  set  apart  being  reduced,  the  deficiency  of  in 
good  out  of  the  corpus :  May  v.  Bennett,  1  Buss.  370 ;  MiU 
Beav.  632. 

As  to  the  mode  of  apportionment  between  annuities  wh 
insufficient  to  pay  them,  v,  inf.  p.  1384. 

Annuitants  whose  annuities  are  secured  by  consols  are  n^ 
secured  against  the  chances  of  conversion:  Be  Meacock,  li 
(89)  9. 


8ECTJRITY — SALE  OF  PROPERTY  CHARGED. 

In  suit  by  a  grantee  against  assets,  future  payments  will  1 
secured,  Foi-m  11,  p.  1375;  but  not  in  a  suit  against  the  gi 
Wiggins,  10  Ves.  191.  A  bill  would  lie  for  arrears  of  an  anni 
Pit  had  no  right  to  have  it  secured  :  Clifford  v.  Turrell,  1  Y. 
Where  an  annuity  is  secured  by  covenant  and  warrant  ( 
the  arrears  are  paid  up,  the  Court  does  not  enjoin  exors  froi 
contract  debts  till  a  fund  is  set  apart  for  the  annuity,  unles 
of  past  or  probable  misapplication  of  assets  :  Bead  v.  Blunt,  I 

In  a  suit  by  annuitant,  before  his  annuity  was  in  arrear 
personalty  being  exhausted,  the  trustees  were  not  ordered  U 
leaseholds,  the  sale  of  which  they  had  power  to  postpone,  1 
was  declared  a  charge,  and  Pit  had  to  pay  the  costs :  Burr  ell 
Beav.  550 ;  Norman  v.  Johnson,  29  Beav.  77 ;  and  see  Fane  - 
228 ;  the  legatee  of  an  annuity  diarged  on  residue  is  entitled 
admon  of  the  estate :   Wollaston  v.  IF.,  7  Ch.  D.  58. 

Semhle,  an  annuitant  may,  on  establishing  his  right  in  an 
once  apply  to  have  a  fund  set  apart:  Taylor  v.  T,,  S  Ha.  12< 
until  it  has  been  shown  that  the  assets  are  sufficient :  Marty 
&War.  138,  139. 

An  annuitant  is  not  necessarily  entitled  to  have  the  residufi 
\rhich  the  annuity  is  payable  converted,  and  a  sum  sufficien 
annuity  set  apart  in  consols  or  other  approved  securities :  Be 
Leah,  42  Ch.  D.  670;  Be  Potter,  P.  v.  P.,  60  L.  T.  N.S.  8;  b 
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[y  safficiently  secured,  e,g,,  by  a  mortgage  of  real  estate :  He 

to  an  annuity  or  chief  rent  may  be  ordered  to  be  sold  to  pay 

V.  Jackmi,  M^Qel.  495 ;  13  Pn.  721 ;  H<yrton  v.  EaU,  17  Eq. 

ind  subject  to  an  annuity,  if  not  charged  on  corpus ,  or  where 

»ttled  :  Taylor  v.  T.,  17  fiq.  324 ;  nor  where  there  is  sufficient 

f  V.  K,,  17  %.  495. 

.  Hicks,  11  Sim.  551,  the  Court  would  not,  imder  the  circum- 

.n  estate  charged  with  an  annuity  to  be  mortgaged  or  sold  to 

the  rent  was  inadequate,  and  the  annuity  in  arrear ;  but  see 

M,  M*a.  495;    13  Pri.  721,  554;  and  in  Picard  y.  Mitchell 

realty  (including  a  reyersion)  charged  with  annuities  being 

old  to  make  them  good. 

tate  was  sufficient,  a  suit  for  a  sale  and  receiyer  was  dismissed 

'sey  V.  K.,  17  E<j.  495. 

sd  with  an  annmty  being  taken  under  a  Bailway  Act,  and  the 

0  Ck)urt,  portions  of  the  corjms  were  ordered  to  be  sold  from 

meet  the  mowing  payments :  Exp.  Wilkinson,  3  D.  &  S.  633 ; 

Tinkler,  5  1).  &  S.  722  ;  Miner  y.  Baldwin,  1  Sm.  &  G.  522. 

it  y.  Lushington,  5  Ha.  171,  the  Court  would  not  appropriate 

>  meet  an  annuity,  though  the  trustees  might  hayo  done  so ; 

[ig  to  exercise  a  discretion,  the  Court  pursues  its  own  rules  : 

"., /6.  464,  e<  «wp.  p.  1371. 

d  being  paid  out  of  Court  on  presumption  of  the  annuitant's 

>.  1391,  1392. 


.Y. — ^Abatement  and  Appoetionment  of  Legacies 
AND  Annuities. 

nentj  in  case  of  Deficiency,  among  Legatees — Legacy 
Duty. 

B  residue  of  the  said  cash  be  apportioned  amongst  the 
1  in  the  first  schedule  to  the  chief  clerk's  certificate  dated 
ion  to  the  amounts  thereby  certified  to  be  due  to  them  in 
X  legacies ;  And  Let  the  legacy  duty  on  such  apportion- 
velj  be  ascertained  and  deducted,  and  the  amounts  pay- 
;  of  such  apportionments  after  such  deductions,  and  the 
payable  in  respect  of  such  duty,  be  certified. — [Add  Pay* 
,  Form  No.  65.] 

mcertain  whether  there  will  be  a  deficiency,  interest  on  the 
uted,  and,  on  a  deficiency  arising,  the  fund  is  apportioned. 


les  to  abatCy  having  regard  to  Payments  on  Account. 

aring  by  the  said  (certificate)  that  the  testator's  personal 
lyment  of  his  debts,  will  not  be  sufficient  for  payment  of 
iven  by  his  will.  Declare  that  the  testator's  pecuniary 
t  to  abate  in  proportion  to  the  respective  amounts 
i  being  had  to  what  has  been  already  paid  to  any  of  the 
»nntof  their  several  legacies. — See  Gardner  v.  iMwrence^ 


*  ^ ; 


i  ;  I 
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M.  B.,  19  July,  1776,  A.  703;  and  see  Aekroyd  y.  A., 
9up,  p.  1265. 

3.  Legacies  not  entitled  to  priority  over  Annuities^  ant 
— Annuities  free  of  Duty, 

"Declaile  that  the  other  legacies  bequeathed  by 
are  not  entitled  to  any  preference  over  the  annuities  I 
her,  and  that  such  other  legacies  and  the  said  annuities 
proportionately,  and  for  the  purpose  of  such  proportion! 
Let  the  value  of  the  said  anuuities  respectively,  as  at  tl: 
testatrix,  be  ascertained  (and  in  so  doing,  regard  is  to 
circtunstances  that  the  said  annuities  are  given  free  fron 
And  Let  interest  be  computed  at  the  rate  of  £4  p.  c.  pei 
estimated  value  of  the  said  annuities  respectively,  frou 
the  testatrix  down  to  the  time  to  which  interest  shall  b 
the  legacies."— Zon^  v.  Hughes^  M.  B.,  26  Feb.  1829,  1 
&  8.  364. 

For  declaration  as  to  priorities  of  legacies  and  annuities,  i 
duty  being  charged  on  the  corpuSy  and  not  on  income,  see  Ha 
M.  &  a.  699. 

4.  The  Likey  having  regard  to  Payments, 

1.  ''And  it  appearing  that  the  personal  estate  of  t 

insufficient  to  pay  the  several  legacies  mentioned  in  t 

the  Chief  Clerk's  certificate,  dated  &c.,  and  the  several  s 

by  the  testatrix's  will,  to  the  full  amount  thereof  (in 

that  the  said  legacies  and  annuities  ought  to  abate  propo 

also  the  legacy  of  £1,000  given  to  the  Pit ; " — Taxatioi 

of  costs — "  And  Let  the  amount  of  the  legacy  duty  payal 

the  said  legacies  and  annuities  be  ascertained,  assessed 

distinguishing  how  much  is  payable  in  respect  of  ea 

annuity ;  2.  And  Let  the  residue  of  the  said  money  I 

among  the  several  legatees  and  annuitants  of  the  testf 

the  said  schedule  to  the  said  certificate,  in  proportion  ti 

and  annuities  respectively,  regard  being  had  in  such  ap 

all  sums  of  money  which  such  legatees  and  annuitan 

have  received  on  account  of  their  said  legacies  and  anni 

the  purpose  of  making  such  apportionment.  Let  the  va] 

annuities  respectively  be  ascertained  as  at  the  death  of 

And  Let  interest,  at  the  rate  of  £4  p.  c.  per  ann.,  be  coi 

values,  from  the  death  of  the  testatrix  down  to  the 

interest  shall  be  computed  on  such  legacies ; " — Compi 

interest  [Form  1,  sup.  p.  1226]  ; — And  Let  the  amoun 

cipal  and  interest  in  respect  of  each  legacy  and  annuil 

3.  And  Let  the  sum  which,  in  case  the  principal  sum  to  1 

in  respect  of  the  said  annuity  of  £ —  had  been  laid 

testatrix's  death  in  the  purchase  of  a  Government  annuit 
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»  would  liaTe  became  payable  in  respect  of  such  annuity,  be  aacer- 
ined ;  And  Let  the  amount  received  by  the  said  G.  on  account  of 
r  mid  annuity  be  deducted  from  such  sum,  and  the  balance  thereof 
certi^ed ;  And  Let  such  balance  be  paid  to  the  said  G.  out  of  the 
lount  to  be  apportioned  in  respect  of  the  principal  and  interest  of  the 
id  ttnnuitj  of  £~ ;  And  Let  the  residue  of  the  amount  so  to  be 
portioned  in  respect  thereof  be  also  certi6ed. — Directions  for  Pit  to 
tchase  therewith  n  Government  Annuity  on  life  of  G.  [Form  7, 
1373]^  and  for  payment  to  her  [Form  7,  sup,  p.  1373];  "  And  Let 
mi  shall  be  apportioned  in  respect  of  principal  and  interest  of  the 
^7  to  the  late  Deft  D.,  deceased,  be  carried  over  to  the  credit  of 
lie  account  of  D.  cl  creased,  and  his  incumbrancers/  as  directed  in 
e  schedule  hereto." — Like  directions  as  to  other  annuitants'  shares. 
liberty  for  the  Eeveral  persons  named  in  the  said  accounts  to  apply. 
[Add  Payment  Schedule,  Form  No.  64.] — See  Wordsworth  v.  Darrell, 
rQ.  K.,  19  Jiily,  1855,  B.  1558. 

0.  Legacies  to  Abate — Declaration  as  to  Gifts  to  Widow. 

DsaARE,  that  according  to  the  true  construction  of  the  ^11  of  the 
stator  C,  liaviDg  re^rd  to  the  fact  of  the  testator's  estate  being 
sulfident  to  pay  in  full  the  legacies  and  annuities  given  by  his  will, 
1  the  p^uniary  legacies  and  annuities  given  by  his  will,  including  the 
g»cy  of  £1,000  to  the  testator's  widow,  ought  to  abate  equally; 
id  that  the  testator's  widow.  A.,  is  entitled  to  elect  to  live  at  the  tes- 
itor's  dwelling-house,  known  as  &c.,  and  that  the  amount  to  be  pro- 
ided  out  of  the  estate  of  the  testator  for  rent,  rates  and  taxes,  in 
)spdct  of  eueh  house  is  not  liable  to  abate,  and  that  the  rent,  rates 
ad  taxes  in  respect  of  such  house  during  the  residence  of  the  said  A. 
re  to  be  paid  out  of  the  estate  of  the  testator. — Re  Cazenove^  C.  v.  C, 
tirhag,  J.,  7  June,  1889,  A.  892  ;  S,  C,  61  L.  T.  N.S.  115. 

For  order  whoro  tlio  corvtis  was  insufficient  to  pay  the  arrears  of  the 
iinaities,  some  annuitants  being  dead,  directing  valuation  of  annuities,  and 
Mt  uims  TCceived  ho  accounted  for,  see  Potts  v.  Smith,  V.-C.  J.,  31  July, 
869,  li.  2371 ;  6'.  (7.,  8  Eq.  683;  and  for  a  like  order  where  the  annuities 
^T^  by  consent  valued  on  the  Government  tables,  see  Todd  v.  Beilby,  M.  R., 
^^^y,  1859,  B.  2751 :  S,  C,  27  Beav.  353. 

■For  order  for  fipportirmment  of  legacies  and  annuities,  for  valuing  and 
•ftyUig  annuity,  anfl  for  setting  apart  funds  to  provide  for  annuities,  which 
^  not  to  be  ulitfiiated,  see  Bowker  v.  5.,  M.  R.,  23  March,  1829,  A.  1069 ; 
ndeee  Gruirizr.  Chamhers,  2  Gif.  321. 

For  order  for  appctrtionment  between  legatees  and  annuitants,  having 
J8W  to  preTioiuj  T>aMiient8,  and  distinguishing  interest  and  arrears,  see 
^  ^^  ^M.  E.,  5  May,  1806,  B.  593. 

,r  or  order  for  apportlnrtment  among  residuary  legatees,  subject  to  advances, 
^  mqiiiry  as  to  recoipta,  see  Sherwood  v.  Aivers,  V.-O.  K.  B.,  18  March, 
«^e,  B.  un  ;   et  r,  Sffp,  pp.  1257  et  seq. 

'or  order  tleclaring^  moneys  from  time  to  time  received  on  account  of  a 
Elf  ^  4  -  ,^Pr'^cable  rateably  between  income  and  capital,  see  Be  Tinkler,  20 

NOTES. 

l€!ftaci     T*"^'*^*  20  Eq.  456,  et  sup.,  where  the  estate  was  insuflBcient  to  pay 
^o*cies,  including  a  trust  legacy,  sums  of  money  from  time  to  time  received 


of  EBiates. 


\  each  to  be  apportioned  aa  regarded  capital  and  income 
to  LQComo  i  p.  c.  trom.  the  tes^tator'a  death  on  the  amount  atti 
and  see  Ackroyd  r.  A,,  IB  Eq.  313,  $up,  p.  1205. 

Whoro  asseta  nr©  deficient,  an  annuity  should  be  valued  i 
tifOCiately,  and  the  apportionment  belongs  to  the  annu. 
Wrt^hUm  V,  (V*/f/«/*OMrt»  1  P.  &  S,  il57  ;  Inntu  t,  MiUhtl/^  '. 
giron  subjoct  to  condition :  Carr  v.  In^hby,  1  D.  ^  S.  362,  rf 
eo  q>ec!ific  logacioe  must  abate  according  to  their  rcspei 
tesUtor'ti  deafli :  IM^t  v.  Hujn/ifrd,  47  L,  J.  iTi.  555). 

A  legat^<^  of  riL^idue,  '*  includin.g'  the  fund  set  apart  *^j 
when  thcv  shotild  ceoi*e,  can  take  nothing  luitil  th*;T  hare 
full :  Rt  Tf**fnl,  Haukin  v.  Kilhurn,  2  Ch.  Uiv.  628*'  unl»^ 
Tided  that  they  should  abate  if  the  estate  were  insufficient : 
4  Eusa.  S6 ;  and  aoe  Eak*  t.  Drake^  1  Ch.  D.  217. 

A  legacy  to  a  testator's  widow,  to  be  paid  immediate!  r  s 
her  im.nio(liAt«  wants,  is  liable  to  abatement  alon^  with  ot&oi 
61  L.  T.  N,S.  115;  Rt  tkhtPtfitr'A  Kst^h,  Opj^mheim  t.  .S,, 
dissenting  from  Rt  Hardy ^  Wflh  t.  Borwicl;  17  Ch.  D.  798, 

Where  an  insufficient  fund  is  bequeathed  to  answer  tm 
which  fails,  the  other  is  not  liable  to  abatement  in  favou 
le^>e:  Re  Tun  ho,  Raikfa  y.  R,,  45  Ch,  D.  66. 

Where  an  annuity  was  given  to  three  per&ons  and  the  s 
corpui  to  the  last  sunivor,  the  corpus^  being  lost  and  partaa 
apportioned  amongst  their  represvea  according  to  the  amc 
the  annuity  du«  to  the  two  who  died  first,  and  the  whole  i 
eor|»u«  due  to  the  sur^dvor :  Innea  v.  Mi'trheU,  2  Ph.  346,  nai 

Aa  to  the  abatement  of  legacies,  see  A$hburner  y.  Mafi 
306, 

In  Todd  V.  Bielb^,  27  Beav,  353,  mp.,  followed  in  PotU  y. 
it  was  held,  that  if  the  corpus  will  not  pay  arrears  it  is  to  < 
portion  to  the  value  of  the  annuities  taken — if  all  the  anni 
at  the  testator's  death:  Re  IVifkim^  Ti\  v.  Roihtrham,  27  C 
T.  Newington,  52  L.  T.  N.S.  512  (and  see  Hmth  y.  Nu^4^ 
all  I  or  some  are  dead,  to  the  amount  of  arrears ;  and  as  to  j 
amount  of  their  arrears,  added  to  the  proapoctiTO  value. 

And  as  to  the  mode  of  apportionment  between  two  annul 
is  frco  from  duty,  see  Re  IVilh'ns,  sup. 

As  to  priorities  between  annuities  and  legacies^  see  Hmp 
&  G.  590 ;  annuities  charged  on  the  land,  with  power  of  ei 
have  no  priority  over  legacies  charged  on  the  land :  Roper  t 
ei  iup^  p,  135L 

As  to  costs  where  legacies  abate,  see  Wroughton  v,  OpIj 
'^'^  •  Rt  Jarman,  I  Eq.  71»  tt  sup.  p,  1266, 
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Section  XXVI. — ^Lapsing  to  the  Cro 


1 ,  Croiai  deciarcd  entithd. 

It  appearing  by  the  Chief  Clerk's  certificate,  date 
intestate  died  without  any  next  of  kin,  Declare  that  E 
in  right  of  her  royal  prerogative,  is  entitled  to  &c, ;  \ 
Court  be  dealt  with  as  directed  in  the  schedule  hereto, - 
(Stiiedule  directing  stock  to  bo  transferred  to  the  accoi 
sury  solr  and  the  Assistant  Paymaster- General  for  the 
Act  39  &  40  y,  c.  18,  **The  Crown's  nominee  securitief 
the  £ —  cash  and  any  interest  to  the  account  of  the  Paj 
''cash  account,"  at  the  Bank.]  ^ 
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3.  The  Same — Life  Interest. 

Oeclxb:^  that  dmiBg  the  life  of  8.,  H.  M.  the  Queen,  in  right  of  her 
'sl  prerogative,  is  entitled  to  the  interest  to  accrue  on  the  said 
is.^Add  Pa}iiient  Schedule  dealing  with  interest,  as  in  Form  1, 

3.  Testator  intestate  as  to  impure  Personalty — Crown  entitled, 

*  De(ilabe  that  the  debts,  funeral  and  testamentary  expenses,  and 
-acies  alreadj  paid  and  the  costs  of  suit  are  payable  out  of  impure 
■Bonxkltj  and  pure  personalty  according  to  their  respective  yalues  at 
>  time  of  the  testator's  death ; — And  Declare  that  the  testator  died 
estate  as  to  such  part  of  his  personal  estate  as  is  connected  with  an 
erest  in  real  estate." — ^Directions  to  apportion  fund,  after  payment 
eosU,  between  the  pure  and  the  impure  personalty,  having  regard  to 
s  preceding  declarations. — [Add  Payment  Schedule  directing  sale  of 
•ck  in  Court,  and  transfer  to  account  of  the  Paymaster-General  of 
loimt  apportioned  aa  representing  testator's  personal  estate,  con- 
c^ted  with  an  interest  in  real  estate  (see  sup,^  Form  1),  and  to  the 
arity  of  amount  representing  pure  personalty.] — See  Trail  v.  Jackson^ 
-0.  H.,  18  July,  1877,  B.  2666 ;  .S'.  C,  25  W.  E.  802. 


4.  M(tn*iage  declared  voidj  and  Property  vested  in  the  Croum, 

'*Di£cukEi:  that  the  marriage  between  the  testator  and  E.,  the  sister 
his  deceased  wife,  whether  celebrated  in  the  kingdom  of  Denmark 
eUe where,  was  not  a  valid  marriage,  but  is  null  and  void  to  aU  in- 

nts  and  ptir poses  wliatsoever,  and  that  the  real  and  personal  estate 
the  testator  has   become  vested  in  H.  M.  the  Queen,  in  right 

'  her  royal  prerogLitive." — Brook  v.  B.,  V.-C.  8.,  17  April,  1858,  A. 

>93;  S.  a,  3  Sm.  &  Ot.  481  ;  9  H.  L.  C.  193;  9  W.  E.  461 ;  et  inf. 
1387. 

Account  in  Suit  by  Next  of  Kin  against  Solicitor  to  the  Treasury^ 
who  had  administered, 

"  Ln  an  account  be  taken  of  the  personal  estate  of  K.,  the  intes* 
ite  &c.,  come  to  the  hands  of  the  Deft  E.,  or  of  M.,  deceased"  [late 
^T^asury  solf]^  *'or  of  any  other  person  &c. ;  And  Let  what  shall 
pp^r  to  have  been  received  by  the  Deft  E.,  or  by  the  said  M., 
6ceaaed,  be  answered  by  the  Deft  E." — Adjourn  &c. — Kane  v.  Rey* 
oidt,  V.-C.  S.,  U  Feb.  1854,.  A.  475. 

'.  Accunudaihii  beyond  Legal  Limits — Undisposed-of  Surplus  divided 
hdween  the  Widow  and  the  Crown^  there  being  no  Next  of  Kin, 

"  Beci-are,  that  as  between  the  persons  entitled  to  the  residuary 
^al  and  personal  estate  of  the  testator,  the  annuity  given  by  his  will 
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to  his  widow,  the  Deft  T.,  is  payable  rateably  out  of  th 
said  real  and  the  income  of  the  said  personal  estate ;  Ai 
the  trusts  for  the  accumulation  directed  by  the  said  wil 
income  of  the  testator's  real  and  personal  estate  ceasec 
day  of  April,  1873,  being  the  expiration  of  twenty-one 
death  of  the  testator,  and  that  the  surplus  income  o 
residuary  real  and  personal  estate  from  the  1 6th  day 
down  to  the  decease  of  the  testator  s  widow,  the  D< 
effectually  disposed  of  by  his  said  will,  and  that  the  Dei 
of  the  testator,  is  entitled  to  one  equal  moiety  of  such  p 
surplus  income  so  undisposed  of  as  has  arisen,  or  si 
personal  estate;  and  that  H.  M.  the  Queen,  in  rigli 
prerogative,  is  entitled  to  the  other  equal  moiety  of  si 
said  surplus  income  so  undisposed  of  as  has  arisen,  or  si 
personal  estate,  and  to  the  entirety  of  such  part  of  the  { 
come  so  undisposed  of  as  has  arisen,  of  shall  arise, 
issues,  and  profits  of  real  estate.— Tax  the  costs  of  all 
tween  solr  and  client ;  And  Let  the  fund  in  Court  b( 
directed  in  the  schedule  hereto ;  And  Let  the  Fit,  the 
said  will,  out  of  the  rents  and  profits  of  the  residuary  re 
testator  which  shall  accrue  during  the  life  of  the  Deft 
Deft  T.,  for  her  separate  use  during  her  life,  or  until  fi 
much  of  the  said  annuity  of  £500  as  shall  be  the  aj 
thereof  payable  out  of  such  rents,  having  regard  to  the  < 
hereinbefore  contained,  such  apportioned  part  to  be  certi 
the  requisition  &c.  pay  the  residue  of  the  said  rents  du 
the  Deft,  or  until  further  order,  to  the  P.  G.  '  cash  c 
Bank." — Liberty  to  Deft  to  applyj  in  Chambers,  haL 
her  life,  to  have  the  amount  of  her  annuity  for  the  time 
out  of  the  income  of  the  personal  estate,  having  regard 
tion  first  hereinbefore  contained,  ascertained. — [Add  Pay 
as  in  Form  1,  sup,,  and  containing  directions  for  payme 
Deft  out  of  the  dividends  to  accrue  during  her  life  upon 
the  funds  in  Court,  of  so  much  of  the  said  annuity  of  £< 
from  time  to  time  certified  to  be  payable  out  of  the  incc 
sonal  estate  and  for  payment  of  one  moiety  of  the  resic 
dividends  to  the  Deft  T.,  and  the  other  equal  moiety 
account  of  the  P.  G.  *'  cash  account"  at  the  Bank.]— Se< 
Thornhurgh,  V.-C.  H.,  29  May,  1877,  B.  2436. 


7.  Leave  to  traverse  Itiqumtion  and  Reium  taken  on 
Escheat — G  Hen,  6,  c.  16  ;  10  Hen.  8,  cc,  8  ai 

In  the  Matter  of  P.,  deceased. 

Upon  the  petition  of  &c.,  preferred  unto  &c. ;  And 
counsel  for  the  Pefcr  and  for  her  Majesty's  A.  G.,  and  up< 
said  petition  and  affidavit  &c..  Let  the  Petr  be  at  libei 
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qmsition  and  returii  taVen  on  a  commission  of  escheat  in  the 
of  the  Faid  P.  in  tbe  petition  named,  or  to  demur  to  the  same, 

ither  of  them,  or  to  snch  part  or  parts  of  the  said  inquisition  and 
as  he  may  be  advised.— i?c  Pftrrt^i  V.-C.  8.,  9  March,  1866,  B. 


like  order  lor  leave  to  traverse  inquisition  only,  see  Re  Howard, 
J,»  4  Nov.   1882,  A.  3983 ;   see  also  Be  Harrison,  Latimer  t.  H, 
a,  J.»  IT  April,  1^86,  A*  019. 


KOTES, 

bo  Treagury  Solicitor  Act,  1876  (39  &  40  V.  c.  18),  s.  1,  the  Treasury 
constituted  a  caipcinition  sole.  By  sect.  2,  where  letters  of  admi- 
Lon  ate  grauted  to  the  Treasury  mlv  as  her  Majesty's  nominee,  they 
i  granted  to  him  and  Im  successors,  or,  if  the  warrant  so  provide, 
9  person  nominatetl  in  that  behalf  by  him.  The  warrant  may  make 
mnation  with  limitations,  and  ih^  Treasury  solr  is  to  be  bound  with- 
icuting  an  admon  bond  as  if  he  had  done  so. 
&ct.  3,  an  as-ktiint  f*olr  to  the  Tieusurj'  may  act. 

ect,  4,  the  disposal  of  money  and  ]>roperty  received  under  admon  or 
ire  and  of  iinclaiui^d  grants  la  provided  for. 

ect,  6,  the  Act  is  to  apply,  bo  far  as  circumstances  admit,  in  the  case 
M>nal  estate  and  property  to  whicli  the  Crown  has  become  entitled 
the  pa^ng  of  the  Act,  and  of  waiTLints  given,  grants  made,  and  acts 
nder  previous  Act^. 

ect.  9,  the  15  &  IbY.  c.  3^  is  repealed,  except  that  all  acts  done,  rights 
ibililies  and  proceedings  under  it  are  not  to  be  affected ;  and  sect.  2 
Eiacted. 
\>  petitions  of  right,  t\  Yol.  I.,  Chap.  XXV.,  "  PETITION  OF  RiGHT." 

0  the  right  of  the  nominee  of  the  Crown  to  costs  when  sued  by  parties 
ig  both  wrongi'AillY  and  rightfully  ti>  be  next  of  kin,  see  Kane  v.  BcV' 
i  D.  M.  &  G.  5Go  ;  2  Srii,  &  G,  :i31 ;  and  as  to  payment  of  costs  by  the 
,  floe  the  18  &  19  V.  c.  90  ;  it  sup.  pp.  1089,  1103.  ^ 

m,  no  next  of  kin  nppt'iiring.  the  Crown  had  received  the  residue,  on 
xiving  their  right,  the  Crown  was  liable  to  refund :  Be  Dtwell,  Edgar 
noith,  4  Drew.  'IU9 ;  but  not  with  interest  where  no  letters  of  admon 
m  taken  nut :  /iV  Ousiuuti,  17  Ch,  Div.  771 ;  15  Ch.  D.  67. 
oihire  of  heirs,  though  nuim^d,  of  sjiecial  occupant,  dying  intestate,  of 
lor  live.*!,  the  Crown  wu8  entitli?d  un  taking  out  admon :  Reynolds  v. 
^  2  D.  F.  J^  J.  ,^9il ;  and  where  a  ehriritable  legacy  or  a  trust  fails,  and 
LPS  no  next  of  kin,  the  exor  i:^  trust  m*  for  the  Crown :  Dacre  v.  Patrick- 
Dr.  &  8.  1B2-  Pmitii  V.  Memtt,  1  Sm.  &  G.  381;  as  to  next  of  kin, 

p.  1327. 

?re  an  intestate  left  a  widow  and  no  next  of  kin,  she  and  the  Crown 
i  the  persiinuity  equally  :  C'nr  v.  fluhirts,  8  Sim.  214;  and  see  Weatherall 
ri*inirfjh,YoimU,  sap.  p.  V4Ho:  hut  see  now  Intestates*  Estates  Act,  1890 
54  V.  c.  29),  entithng  the  widow  to  £300  in  any  event,  and  in  addition 
iiitf  rest  in  the  residue. 

to  the  illegahty,  both  in  England  and  Scotland,  of  marriage  with  a 
ed  vdic'%  sister,  aeo  Fenkm  v.  Liviioisione,  3  Macq.  497 ;  5  Jur.  N.8. 

though  celehrated  abroad  :  Bri^^k  v.  B.,  9  H.  L.  C.  193;  7  Jur.  N.S. 
'orm  4,  mtp,  p.  1385 ;  and  i^eo  Aytrd  v.  Jenkins,  16Eq.  275;  Fawson  v. 
».  13  Ch.  D.  202. 

to  the  marriagea  of  Quakers,  see  10  &  11  V.  c.  58 ;  23  &  24  V.  c.  18 ; 
Scotch  marriages »  19  &  2t»  Y.  c,  9G ;  and  as  to  validity  of  marriages 
icted  according  to  colonial  law,  28  &  29  V.  c.  64. 

to  the  rule  detennining  the  validity  of  marriages  by  the  lex  loci,  except 
i  contrary  to  fundamental  principles  of  the  law  of  the  domicile,  see  Brook 

1  Fm(4»i  V,  LiviugstvHe^  siip. ;  BUtomayf^r  V.  De  Barros,  5  P.  D^  94  ;  Re 
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BtthtU,  B.  V-  HiMyard,  38  Ch.  D.  220 ;  Brinkley  v.  A.  G 
p.  1337. 

As  to  penalties  under  4  G.  4,  c.  76,  v.  sup.  p.  906. 

By  33  &  34  V.  c.  23,  b.  1,  forfeiture  and  escheat  for  tres 
not  outlawry)  are  abolished;  but  by  sect.  2  treason  or 
from  any  pu\)lic  office ;  and  by  sect.  3  convicts  may  be  cc 
and  by  sect.  4  compensation  may  be  made  to  persons  def 
and  by  sect.  8  convicts,  as  defined  by  sects.  6,  7,  are  disal 
or  alienating  property ;  and  by  sect.  9  the  Crown  may  i 
whom,  by  sect.  10,  all  the  property  of  convict-s  (except 
while  lawfully  at  large,  sect.  30)  is  to  vest,  with  (sects.  11 
let,  mortgage,  sell,  convey,  or  transfer,  and  decide  prioriti 
16)  to  pay  costs,  debts,  make  compensation  to  persons  ii 
ances  to  the  convict's  family,  subject  to  which  the  properl 
revt^rt  to  the  convict,  or  his  represves,  on  his  death  or  p 
pletion  of  his  sentence.  By  sects.- 19,  20,  admors  are  to 
what  they  receive,  and  to  receive  solr  and  client  costs  ;  se 
for  the  ajipointment  of  interim  curator  where  there  is  no  i 
the  execution  of  judgments  against  the  convict  is  provide( 
29,  the  admor,  or  interim  curator,  is  accountable  durui 
person  who  would  be  entitled  if  the  convict  were  dead,  i 
completed  to  the  convict  himself. 


Section  XXVII. — Set-off  between  Debt  a 

Sum  found  due  to  one  of  the  Next  of  Kin  in  respet 
set  off  against  Debt  du£  to  the  Administrator  ]. 

-  Declaration,  that  the  total  amount  due  by  the  Dei 
of  the  next  of  kin)  to  the  Pit  {the  other  next  of  kin)  wa 
inquiry  whether  any,  and  if  any  what,  amount  is  du 
the  Deft  for  moneys  lent  or  advanced  by  the  Deft 
moneys ;  And  the  Deft  is  to  be  at  liberty  to  set  off  w! 
shall  be  certified  to  be  so  due  from  the  Pit  from 
£3,894  and  subsequent  interest,  hereinbefore  declarer 
him  to  the  Pit,  and  the  balance  due  by  the  Deft  to 
certified." — Direction  for  payment  within  one  mont 
of  the  certificate;   but  if   it  shall   be    certified  that 
from  the  Deft,  then  to  dismiss  action  without  costs  ; 
of  any  balance  being  certified  to  be  owing  from  the  I 
Adjourn  &c.— Tay/or  v.  7'.,  M.  E.,  4  May,  1875,  B 
Eq.  159. 

For  directions  to  retain  legacy  and  interest  from  judgme 
legatee  to  testator,  and  to  ascertain  what  was  due  on  the  j 
puting  interest  on  it  to  the  amount  of  the  penalty  of  the 
was  obtained,  see  Campbell  v.  Graham,  1  Euss.  &  M.  466. 

For  direction  to  exors  to  retain  any  sums  payable  to  lega 
appeared  to  be,  indebted  to  the  estate,  see  Sellon  v.  JVai 
p.  1364. 

For  a  declaration  that  Pit,  as  admor  of  the  obligee,  \ 
account  of  principal  and  interest  due  on  five  bonds  withou 
the  penalties  of  the  bonds,  the  obligor  having  vexatious! 
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'lin^,  and  directicin  to  take  an  account  of  what  was  due,  crediting  a 
mt  in  re*iuction  first  of  interest  and  then  of  principal,  and  declaration 
rhat  was  due  for  principal  and  interest  of  Deft's  legacy  ought  to  be 
,  with  account  of  what  was  due  in  respect  of  it,  and  direction  for  set- 
id  the  balance  to  Ijc  certified  and  paid,  see  Grant  v.  6^.,  V.-C.  E.,  20 
L,  1840,  A.  1401 ;  3  Sim.  366. 


NOTES. 

ezor  mmj  in  general  mi  off  a  debt  due  to  him  against  an  interest  in  the 
rfs  e«$tate,  or  may^  in  other  words,  pay  the  legacy  by  releasing  the 
see  Wms,  Exors,  8th  ed.  1309  tt  acq, 

ebt  due  from  a  husband  may  be  set  off  against  a  legacy  to  his  wife, 
1  to  her  equity  to  a  settlement :  Lee  v.  Egremont^  5  Dr.  &  S.  348,  368 ; 
iiiitt^  PvuUer  v.  Sfwckel^  39  Ch.  D.  471  ;  and  to  her  assignments  for 
:  lie  Bafchthr,  Sloper  v*  Oliver,  16  Eq.  481 ;  and  see  Lewin  on  Trusts, 

exoT  or  admor  may  aet  off  a  legacy,  or  the  share  of  a  next  of  kin 
«ed  to  the  testator,  lii^inst  the  debt,  though  statute-barred  :  Courtenay 
iiams,  3  Ila,  539 ;  aRirmed  15  L.  J.  Ch.  204  ;  Coaiea  y.  C,  33  Beav.  249 ; 
.  LirhhU,  33  Beav.  &>&\  Re  CordweU,  White  v.  C,  23  W.  E.  826;  44 
Ch.  746  ;  Re  Mfh^es,  M.  v.  Sherivin,  53  L.  T.  N.S.  534 ;  Re  Akerman, 
A,,  (1891 )  3  Ch.  212;  but  not  against  a  debt  proved  under  an  insolvency : 
.  B,,  17  Sim,  127  ;  or  a  debt  due  from  an  undischarged  debtor  within 
yeans  from  the  clow  of  a  liquidation  under  the  Bankruptcy  Act,  1869 : 
B»,  B.  V,  R.,  m  L.  T.  N.S.  260. 

1  [^mi*le)  exors  who  are  also  trustees  of  residuary  real  and  pnersonal 
can  got  1 1  fit  a  statute -barred  debt  due  from  a  beneficiary  as  against  his 
of  the  proceeds  of  the  real  as  well  as  of  the  personal  estate  :  Re  Aker^ 
iiip.  (but  see  Lewin,  787);  aecuSf  as  regards  freeholds  and  leaseholds 
ically  given  :  S.  C. 

1  a  debt  duo  from  the  heir-at-law  cannot  be  set  off  against  a  share  of 
roceeds  of  the  realty  which  has  devolved  on  him  by  reason  of  lapse  :  Re 
i,  M.  V.  Sherwin,  53  L.  T.  N.S.  534. 

lere  a  suit  by  a  lepitee  to  recall  probate  was  pending  at  the  time  of 
mient  of  his  le^jacy,  but  afterwards  failed,  with  costs  to  be  paid  by 
the  eior  was  allowed  to  set  off  the  costs  against  the  legacy,  notwith- 
ing  the  assigmaent :  He  Knapman,  K.  v.  Wrefordy  18  Ch.  D.  300. 
len  exors  have  nut  tijjitrt  and  appropriated  assets  to  meet  a  legacy  they 
>t  retain  or  impound  any  part  of  such  assets  to  meet  a  debt  due  from 
(gate©  to  the  testator  :  liaJfard  v.  MarsdeUy  14  Ch.  D.  374. 
lere  debta  owing  from  the  legatee  were  discharged  by  a  bankruptcy 
::ompasition,  the  I'ouii;  refused  to  infer  that  one  of  them,  being  for 
T  lent  more  than  nix  years  before  the  bankruptcy,  was  not  provable  in 
ankniptcv,  and  so  could  be  set  off:  Re  Orpen^a  Estate,  Beawick  v.  0.,  16 
>.  202. 

icn  sued  by  a  next  of  kin,  an  admor  may  set  off  advances  made  to  Pit 
Lst  his  .shaie:  Taffh^r  v,  T.,  20  Eq.  159,  Form  aup.jp,  1388;  but  see 
V-  Raima y  7  Jur.  N.W.  902 ;  and  by  proving  in  the  debtor's  bankruptcy 
xor  loses  hit*  right  of  sot-off:  Stammera  v.  Elliott^  3  Ch.  195. 
L  exor  when  Hued  for  a  legacy  could  not  set-off  rent  due  from  Pit  for 
xjing  a  house  of  which  Pit  was  tenant  in  common  under  the  will: 
ahtm  T.  Bnrchtif,  2  Ph,  127 ;  but  the  exor  of  A.  can  set  off  against  a 
>  of  re^iidue  a  debt  to  the  estate  of  B.,  whose  residuary  legatee  A.  was: 
^tld  V.  LawfoTd,  1  I>.  J.  &  S.  459. 

0  exor  of  A.,  the  owaer  of  a  charge  on  realty  which  was  settled  on 
aant  for  life,  to  whuiu  A.  gave  a  legacy  out  of  the  sum  charged,  could 
iet  off  the  legacy  against  arrears  of  interest  on  the  charge :  Re  Morley, 
.  Baumitr»,  8  Eq.  594. 

le  testator's  heir  suing  his  widow's  legal  pers.  represve  for  rents  received 
er  under  a  mistake,  was  not  entitled  to  set  them  off  against  payments 
a  by  her  as  executrix  :  Monypenny  v.  Bristow,  2  Buss.  &  M.  117. 
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An  exor  and  trustee  of  a  legacy  who  was  also  a  rei 
had  become  a  creditor  of  the  admor  of  the  legatee,  was  n 
special  agreement,  allowed  to  set  off.  his  debt  against  the 
Lamas,  9  Ha.  109. 

As  to  8et*off  generally,  r.  mp.  pp.  llo9  H  9eq. 


Section  XX V  111. — ^Payment  on  Secdkity  to  j 

DISPLACED. 

1.  Payment  on  giving  Security  to  refundy  ifothe 

Let,  upon  the  Pit  F.  entering  into  a  recognizan 
(settled)  by  the  Judge,  to  refund,  as  the  Ck)urt  [or  J 
any  part  of  the  money  hereinafter  directed  to  be  pd 
shall  hereafter  appear  that  at  the  death  of  the  inteeti 
next  of  kin  were  living,  and  entitled  to  distributire 
residue  of  his  personal  estate,  the  Deft  D.  pay  the  o 
said  money  &c.  to  the  Pit  F. — See  Milward  v.  De 
1806,  B.  291. 

2.  The  Likey  in  case  of  future  Childr 

"  And  it  appearing  that  under  the  testator's  wi 
W.  P.  &c.,  as  the  seven  children  of  the  Deft  A.  P 
the  £ —  New  Cons,  in  Court,  to  the  credit  of  &c.,  *  1 
Deft  A.  P.  and  his  children  and  issue,'  subject  to  the  1 
of  the  Deft  A.  P.,  and  subject  to  his  dying  withoul 
child  or  children,  and  it  appearing  that  the  Deft  A.  F 
of  the  age  of  seventy  years  and  upwards.  Let  the  De 
a  recognizance  with  J.,  as  his  surety,  in  the  penal  sui 
approved  by  the  Judge,  to  replace  the  £1,500  Not 
mentioned,  in  the  event  of  there  being  any  child  c 
hereafter  bom." — [Add  Payment  Schedule,  Form  No 
V.  Proudfoot,  V.-C.  H.  at  Chambers,  15  July,  1876,  ] 

3.  The  Like. 

**  Let,  upon  the  Pits  A.  &c.  entering  into  a  recognizt 
in  case  the  Pit  B.  shall  marry  again,  and  leave  a 
children  at  her  death  who  shall  live  to  attain  the  a 
years,  the  fund  in  Court  be  dealt  with  as  directe< 
hereto. — [Add  Payment  Schedule,  Form  No.  35. 
Smith,  13  Feb.  1824,  A.  449. 

For  like  order,  on  ffiving  security  to  refund  in  case  of  ai 
see  WhitakeTY.  FT..  M.  E.,  26  July,  1803,  B.  633;  Pay 
19  July,  1806,  B.  874. 
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deemed  to  he  Dead — Pai/ment  on  gmng  Securift^. 

lat  under  the  circumstances  mentt'^iied  ia  the  (certifi- 
,  it  ia  to  be  presumed  that  the  said  D.  was  dead  at  the 
stator.'^— Directions  for  Pit  to  give  security  to  refund 
'  in  case  it  should  hereafter  be  proyod  that  the  said  D, 
ie  death  of  the  testator." — [Add  Payment  Schedule, 
-See  Dowiei/y.  Winfieldy  Y,-O.E.,  9  Nov.  1844,  A.  349; 
id  see  Form  18,  p.  1349. 

f  inquiry,  see  Form  8,  sup.-p,  1322. 

'ansfer  out  on  giving  security  to  refund  on  contingent  lia- 

blinhed,  see  Form  2,  sup.  p.  'l280, 

I  that  "  it  appearing  that  E.,  the  wife  of  A,,  is  now  fifty- 

e/'  funds  given  equally  among  all  the  chilihen  of  E.  wero 

nedif  V.  Sedgwick,  3  K.  &  J.  542, 


NOTES. 

ingency  i.s  remote,  an  undertaking  oulj^  without  a  recogni- 
ally  required,  and  not  even  that  whfsrfj  the  noivtingenc!)^  ia 
Afilh  V.  Kitight,  12  Jur.  666 ;  Dan.  1047  ;  6th  td.  1119, 
'infj/khlt  14  Sim.  277,  et  sup.  Form  4,  a  Hkare  of  the  father's 
L.  was.  on  the  presumption  of  A/s  doecane,  paid  out  of  Coiu-t 
*  his  Hol<3  next  of  kin  at  their  father's  doath,  ii|)iin  giving 
L;  and  as  to  payment  of  a  fund,  subject  t^  an  unniiity  to  a 
of  ff>r  Jiuiuy  years,  see  Cathhtrt  v.  Ftuntf\  -  l*h.  Wii;  for 
?curity  to  refund,  see  Cox,  Foituh,  45. 
:he  Court  for  payment  is  gonorall)'  mado  on  Hecurity  to 
s,  Atip.  (hut  aeeOreenwoody.  (L,  Fonn  JH.sttp.  p.  1349);  and 
if  the  per.ion  should  turn  out  to  be  alive  :  Wiffjilhottstilt^  v. 
R.  475,  5(>4. 

fn  U  that  a  man  who  has  not  hwii  heard  of  for  Hoven  years 
f  is  no  pre^^umption  of  his  having  Ih'^ii  deud  ut  any  jiarticular 
se'ven  vuarH:  Doe  d.  Knight  v.  y^/ntifK  5  B.  &  Ad.  86,  94; 
W.  895.  014  ;  Be  Rhodes,  R.  y.  /?.,  M  Ch.  D.  58G ;  Ihg.  v. 
[>.  168,  183;  nor  of  his  having  been  alive  at  any  particular 
even  years:  Re  Fhene,  5  Ch.  I'dB;  Bf  Letv*g,  Vt  Vh.  356;  11 
ig  Lainhe  v.  GHon,  8  W.  E.  Ill ;  6  Jm\  X.S.  61 ;   Dtum  v. 

V,  T„  2  Dr.  &S.  201,  298;  and  He  Btuh<tm,  %  Kq.  416, 
ed  and  eompromised:  see  5  Cli.  HI,  ii.  ;  37  L,  J.  Ch.  265); 
i.  B.  I  C.  C.  196.  A  case  dependiog  on  his  having  boon 
ny  preei^e  time  in  the  period  of  seven  >'eai>E  must  be  proved 
W.  I  lir  Nichols,  L.  B.  2  P.  *fe  AL  46*1  ;  21  W.  B.  Uil ;  i?e 
.  &  M.  181  ;  Re  Rhodes,  sup, ;  but  nee  He  Wulhr^  7  Ch.  120 ; 
N,  (73)  167, 

be  presumed  if  it  appears  that  fniihor  evitlenoe  can  be  ab- 
i,  FrftH*r  V,  Renton,  28  L.  T.  N.S,  392  ;  and  the  Court  will 
enta  though  the  seven  years  ha vti  expired  r  He  AUin^  la 
\S,  SI/ p.  p.  1322;  Re  Atkinson,  Ir.  Bop.  5  Eq,  21[/» 
s  declared  by  deed  in  favour  of  a  named  pornon,  it  must  ha 
I  alive  at  tho  date  of  the  deed^  and  the  onuH  of  proi-ing  hia 
date  will  lie  on  the  represves  of  tho  settlor  claiming  under 

Re  Corbishley's  Trusts,  14  Ch,  I).  846. 

jerty  of  a  person  whose  death  the  Court  wai^  asked  to  pro- 
1  part  of  a  policy  of  insurance,  nntiee  of  the  application 
>  the  insurance  co.  :  In  the  gocflA  of  Bur  her  ^  II  P,  J>.  78. 
)n  in  that  an  unmarried  man  who  has  not  been  hesird  of  for 
without  is^ue  {ReHanby,  25  W.  B.  427  ;  iJ^  Webb,  It.  Rep.  6 
:  no  widow :  Re  Westbrook,  W.  N.  (73)  167. 
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Where  a  convict  had  not  been  heard  of  for  fourteen  ye 
tion  for  seven  years,  only  the  dividends  were  paid  out  oi 
Re  Mihham^  15  Beav.  507;  and  the  presumption  does 
improbable  there  would  have  been  any  communication 
V.  Henderaon,  2  Sm.  &  G.  360;  and  see  Be  Siniihy  31 
M\\fnhon  V.  M'Elroy^  Ir.  Rep.  5  Ya\,  1,  12;  and  as  to  e 
rebut  the  presumption,  see  Prudential  Ass,  Co.  v.  Ed  man 
Death  before  the  lap^*o  of  seven  years  wtis  held  establi 
had  sailed  in  a  vessel  not  since  heard  of  :  Silhck  v.  Bixft 
]Vats(mY.  King,  1  Stark.  121;  4  Camp.  272;  Be  HutU 
Norris,  1  Sw.  &  T.  7 ;  6  W.  R.  261 ;  Be  Main.  lb.  262  ; 
Et].  240 ;  or  had  ceased  to  apply  for  dividends  on  whi( 
Beasney^  7  Eq.  498 ;  or  an  annuity :  Hickman  v.  Upsally 
"whei-e  a  sailor  loft  his  vessel  intending  to  return,  bui 
Lakin  v.  L.,  34  Beav.  443;  «fn«,  if  he  intended  to  de* 
Be  Tindall,  30  Beav.  151. 

The  ago  and  state  of  health  at  time  of  disappearance 
see  Danhy  r,  D.,  6  Jur.  N.S.  54 ;  B.  v.  Harhorne^  2  A.  & 
7  Eq.  49S. 

It  was  held  to  have  been  shown  that  a  person  wh 
Franklin  in  1845  was  alive  in  1850  :  Ommaney  v.  Stilwei 
In  De  Mariana  v.  De  M.,  24  W.  R.  200,  a  resettlemen 
the  assimiption  of  the  husband's  death. 

"Where  several  persons  perish  by  one  calamity  the  que 

is  matter  of  evidence,  and  not  of  presumption ;   Undtrwi 

!  ,  &  G.  633.  652,  658;  3  W.  R.  228;   19  Beav.  459;    Wing 

\  C.  183;  Scrntton  Y.  BattiUo,  19Eq.  369;  but  see  5i7/icA- t 

'  "  117  ;  nor  is  there  any  presumption  that  all  died  at  the 

An<jravf^  sup. 

AVhere  husband  and  wife  were  drowned  at  the  ean 
;  children,  the  funds  settled  by  each  on  their  marriage  we 

;  pers.   represves  :   Wollaston  v.  Berkeley ,   2    Ch.   D.    21 « 

Beard^ley,  West  t.  Hardw,  445. 
I  j  1  As  to  evidence  of  a  child  ha^-ing  been  bom  alive,  8( 

;  I  Giff.  58;  7  Jur.  N.S.  436,  789;  9  W.  R.  939. 

]  M  Funds  are  paid  out  on  the  presumption  of  females  bein 

Edwards  v.  Tuck,  23  Beav.  268,  272,  n.  (age  57) :  for  h 
'      \  IlvdqeSy  Jac.  585:  Eraser  v.  E.,  Jac.  586,  n.  (age  55);  // 

361  (age  53) ;  Be  JViddow,  11  Eq.  408  (age  53J) ;  Be  Mil 
,  I  49  and  9  months,  long  married  and  no  children) ;  Broum 

1^1  1  Ir.  3  Tage  63,  title  forced  on  purchaser) ;  Be  Summer,  2; 

j  1      '  .  regarcl  being  had  to  the  state  of  health) ;   Conduitt  v.  S 

1  !  j  Be  BcHy  25  W.  R.  669  (age  52,  upon  medical  evidence  as  1 

!  I  ;  T.Kimpton,  18  Ch.  D.  213  (age  54);  Be  Taykn-'s  Sttthm 

I  j     ;  350  (being  52  years  of  age,  and  having  been  25  years  a 

i  j  ,  ,  36  L.  T.  N.S.   653   (age  52,   married   fifteen   years,   t 

I  .  '  children) ;  secus,  Be  Warren's  Settlement,  52  L.  J.  Ch.  1 

I  i  I  husband  aged  53,  and  mamed  to  him  for  28  years) ;  Croxt 

388  (age  54  and  6  months,  but  only  married  three  years) 
I  ;  i  According  to  Graves  v.  (?.,  12  W.  R.  45,  and  Be  Overl 

j  ;  i  age  must  be  50  at  least. 

,  f  I  '  '  i'^or  other  instances,  see  Broum  v.  Pringle,  4  Ha.  1 24 ; 

!v.  Bush,  8  Jur.  1114,  n.;  Kennedy  y.  Sed^wick^  3  K.  & 
Byan,  9  W.  R.  137  (age  58). 

t'  '  I  I 

■!  1  .^ 
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Section  XXIX. — Refunding  Legacies. 

\trihuted  As-^eis  nmde  liable  far  Debts — Accounts  of  Personalty 
nd  Reaii// — Inquiries  as  to  Executor^ s  Debt  and  Testator^ s  lAa' 
ilitij  and  Distributed  Assets — Realty  declared  liable  if  Person^ 

%  not  recorrnible. 

Lccount  of  ^hat  due  to  Pits  and  all  other  creditors  of  S.,  the 
)r ;  2.  Funeral  expenses ;  3.  Personal  estate  come  to  the  hands  of 
W.,  N.,  and  C,  the  ezors ;  4,  5,  6.  Inquiries  as  to  outstanding 
lalty  and  exor's  debt ;  7.  What  parts  of  the  realty  charged  with 
and  what  sold  or  incumbered  by  the  exors ;  8.  Account  of  the 
m  so  raised  by  Defts  W.,  N.,  and  L. ;  9.  Account  of  rents  and 
i  of  realty  charged  with  debts. — Liberty  to  Pits  to  prove  in  C.'s 
uptey  for  aiiniH  received  by  him,  and  his  assignees  to  pay  any 
nd  into  Court ; — *'  And  Let  what  on  taking  the  said  accounts  shall 
tified  to  be  respectively  due  from  the  Defts  W.  and  N.  be  answered 
im  personally ;  10.  And  Let  an  inquiry  be  made  whether  what  on 
I  the  said  accoiiuts  shall  be  certified  to  be  respectively  due  from 
efts  W.  and  N.  ia  now  recoverable  from  the  said  Defts  respec- 
;  And  Declare,  that  so  far  as  it  may  be  necessary  for  payment  of 
Bbta  and  funeral  expenses  of  the  testator,  the  Defts  T.  &c.,  the 
d  residuary  legatees  of  the  testator's  estate  are  liable  to  refund 
loneys  received  hy  them  respectively  in  respect  of  their  shares  and 
»ta  of  and  in  the  rf'sidue  of  the  testator's  estate ;  And  if  necessary 
ae  purposes  aforesaid,  Let  the  following  &c.;  11.  An  account  of 
ttoneys  received  by  the  said  Defts  T.  &c.,  the  residuary  legatees, 
ctively,  in  respect  of  their  shares  and  interests  of  and  in  the  residue 
9  testator's  estate,  and  when  the  same  were  so  respectively  received; 
.n  inquiry  whether  the  moneys  so  received  by  the  said  Defts,  the 
nary  legatees  respectively,  can  be  recovered;  And  Declare  that 
itates  and  interests  of  the  Defts  W.  and  C,  and  of  the  Defts  D. 
m  wife,  the  devieees,  in  the  real  estates  devised  by  the  will  of  the 
tor,  aad  not  charged  with  the  payment  of  his  debts,  are  subject  to 
payment  of  the  debts  and  funeral  expenses  of  the  testator,  and 
t  to  be  applied  in  pa3anent  thereof,  so  far  as  what  shall  be  re- 
•ed  from  the  Defts  W.  and  N.,  and  the  estate  of  the  Deft  C,  the 
rupt,  as  such  exors  and  trustees  as  aforesaid,  and  from  the  Defts 
effiduary  legatees,  shall  be  insufficient  for  that  purpose ;  And  in 
of  &uoh  deficiency,  Let  the  following  additional  inquiry  be  made ; 
bi  inquiiy  of  what  such  estates  and  interests  respectively  consist, 
whether  the  same,  or  any  and  which  of  them,  or  any  and  what 
a  thereof  respectively,  have  been  aliened,  sold,  mortgaged,  or  other- 
iacumbered  by  the  Defts  W.,  C,  and  D.  and  wife,  the  devisees, 
^j  and  which  of  them,  and  when  and  to  whom,  and  for  what  con- 
ration  or  considerations,  and  under  what  circxmistances." — Eeserve 
i^uestvonB  as  to  interest  on  the  moneys  received  by  the  residuary 
iteea  re«pectively  in  respect  of  their  shares  and  interests  of  and  in 
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the  residue  of  tli©  testator's  estate, — Adjourn  &<?. — ^J 
V,.0.  T.,  8  Jan,  1853,  A.  403;   10  Ila.  217.  232. 

For  directions  to  apportion  Pit's  debt  nit*:iibly  on  legs 
their  kgacie*  having  oeen  puid^  and  us  to  costs*,  5*?e  I  Ml ' 

For  order  on  petitiotu  allowing  a  foreign  prince  to  pro 
ost&te  administcired  by  the  Court  Anil  all  dislributed,  exi 
infant  retained  in  Court,  eoe  Oreig  t.  SomervUlc^  I  Eus& 
GtfUapieY,  Alrjcander,  3  Russ.  139. 

Ae  to  oxcludinjET  creditors  after  distribution  in  or  out  oi 

For  OT  '  iiig  Icavo  to  prove  or  allowing  claims 

the  «wt^i'  *?nt  in  aftf*?  tho  proper  ttme^  t*.  »up. ; 

A0  to  tiAit-  ii»i  I'liivin^,  p.  1219, 


2.  AdminUiratrix  who  had^  offer  Notice   of  Call 
E^iate^  to  patj  the  Calky  and  in  default  Admin 

Let  tho  Deft  W*  N.,  the  administratrix  of  the  int 
^c,  fthe  by  her  answer  admitting  assets  of  the  inte 
pose,  pay  to  the  Pits  P,  and  Y.,  the  joint  official  ]xf\ 
Insurance  Co.  in  the  pleadings  mentioned,  the  euui 
amount  of  the  call  of  £  1 1  per  share  in  respect  of  1 1 7 
CO,  held  by  llie  intL*state,  with  interest  &c', ;  And  I 
£ —  and  intere&t  ehaJl  not  be  paid  by  the  Deft  W,  ^ 
before  the  »aid  &c-, — Usual  admon  of  personalty  iu  < 
to  pay  Pits'  costs  up  to  hearing.  In  case  of  non-pa 
—Price  V.  Mayo,  V.-C,  H,,  3  Manh,  1874,  B.  628 
401,  #/m/p.  Id95.  1 


3.  Exet'utom  irho  had  bt/  mistake  ditided  the  Estate^ 
frianes  instead  of  six  liable  to  pay  the  sixth 

'•  Tax  as  between  solr  and  client  the  costs  of  th«^ 

of  the  action,  including  in  the  costs  of  the  Defts  F, 

any  charges  &c.,  and  also  the  costs  of  the  Pit  an 

between  party  and  party^  and  certify  the  difference 

of  the  Pit  and  the  Deft  H.  as  taxed  between  solr 

taxed  between  party  and  party ;  Defts  F,  and  B,  U 

the  Pit  and  the  Deft  H,  as  between  party  and  pa 

the  costs  of  the  Pit  and  the  Deft  H-,  to  be  paid  by  ih 

aa  aforesaid^  and  the  costs,  eharges^  and  expenses  oi 

B.  when  taxed,  are  payable  out  of  the  general  resid 

testator ;  Let  the  Defts  F,  and  B,  out  of  the  bahmi 

to  be  due  from  them  on  aceount  of  the  testator' i 

retain  the  costs  so  to  be  paid  by  them,  and  tJieir  oi 

and  expenses  when  taxed  ;   And   Let  the  Defts  F. 

take  such  proceedings  as  may  be  neces.'s^ary  to  obtaiiL: 

of  Inland  Revenue  a  return  of  overpaid  (stamp)  d' 

credit  for  what  they  shall  so  recover ;  And  Declare 

be  so  recovered  will  form  part  of  the  general  residi 

testator.**— Let  the  fund  in  Court  be  dealt  witli  a 
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— Let  the  following  &c.,  1.  '*  An  inquiry  wliat  will 
required  to  make  up,  with  the  yalue  of  the  annuities 
ed  to  be  carried  over  to  the  two  accounts  in  the 
ned  (the  annuities  to  be  taken  at  the  Bank  average 
nuities  on  the  20  Nov.  1876,  the  date  of  this  decree), 
'O-sixth  shares  of  the  entire  residuary  estate  of  the 
Q^  after  payment  of  the  costs,  as  before  directed; 
)efts  F.  and  B.,  within  fifteen  days  after  the  date 
lerk's  certificate,  lodge  in  Court  to  the  credit  of 
bhe  infant  Pit  H.,"  as  directed  in  the  schedule  hereto, 
ch  shall  be  certified  to  be  required  to  make  up 
are.'* — Like  direction  as  to  share  of  infant  Deft  H. 
invest. — 2.  **  An  inquiry  what  would  be  due  from  the 
^  the  trustees,  to  each  of  them,  the  infant  Pit  H.  and 
H.,  on  an  account  stated  on  the  footing  of  charging 
I  with  all  interest  received  by  them  since  1 2  October, 
750  advanced  by  them  on  mortgage  &c.,  and  with 
Bite  of  £4  p.  c.  per  ann.  on  the  difference  between  the 
^0  and  the  value  of  two-sixths  shares  of  the  entire 
of  the  testator,  to  be  ascertained  as  hereinbefore 
editing  the  said  trustees  with  all  sums  paid  by  them, 
the  late  Deft  G.,  deceased,  for  the  maintenance  and 
le  said  infants  respectively." — "Declare,  that  the 
jhall  be  certified  by  the  Taxing  Master  to  be  the 
)en  the  costs  of  the  Pit  as  taxed  between  solr  and 
txed  between  party  and  party,  is  payable  out  of  any 
be  standing  to  his  said  account." — Liberty  to  apply  at 
Lyment. — The  like  declaration  as  to  the  like  costs  of  the 
-Liberty  to  apply. — [Add  Payment  Schedule,  directing 
a  moiety  of  fund  to  the  account  of  each  infant,  and  for 
L  Court  the  amount  certified  to  be  due  to  each  infant.] — 
Fulford,  M.  E.,  20  Nov.  1876,  A.  3490 ;  S,  C,  4  Ch. 


'  f%\  ' 


f    T 


e  executors  had  retained  one  of  the  five  shares  into  which 
the  estate. 

ler  where  two  of  several  residuary  legatees  had  been  over- 
i,  Byram  v.  Tully  North,  J.,  3  July,  1889,  A.  1655. 


NOTES. 

\  m  FAVOUR  OF  CREDITORS — EXECUTORS*  LIABILITY. 

follow  assets  in  the  hands  of  legatees  to  whom  they  have 
ignorance  of  his  demand:  March  v.  Rusaell^  3  My,  &  0.  31 ; 
it :  PHce  v.  Mayo,  22  W.  R.  401 ;  Form  2,  «»/>.  p.  1394  ;  or 
irchaser  of  a  reversionary  interest  in  a  fund  remaining  in 
on  action  [Hooper  v.  Smart,  1  Ch.  D.  90),  but  not  from 
lue,  e.  g.,  beneficiaries  under  a  marriage  settlement :  Dilkea 
>iff.  113;  2D.  F.  &  J.  566. 

)  has  been  distributed  creditors  may,  due  regard  being  had 
Lother  action  to  establish  a  debt  not  brought  in  under  the 
V.  Blewitt,  19  Ves.  339;  Hooper  v.  Smart,  1  Ch.  D.  90; 
7,  12  W.  R.  123;  or  disallowed:  DavUy.  C(mbermere,  15 
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Sim.  394 ;  Teed  v.  Beere,  7  W.  E.  394 ;  6  Jur.  N.S.  381  ; 
JervisT,  Wolfersian,  \%  Eq.  18;  Thomas  t.  Griffith,  2  D 
not  where  the  claim  is  res  judicaUi :  lb,,  562,  563. 

As  the  right  of  creditora  is  equitable  only,  it  may  be  r 
considerations,  and  mortj^<?ees  resting  on  their  security 
"who  have  assented  to  the  distribution  among  the  residuar 
precluded  from  compelling  them  to  refund :  Bldh'  v.  Oal 
578;  31  Ch.  D.  196;  Ridipraif  v.  Newsttad,  3  I).  F.  &  J. 
y.  Siymerville,  1  Russ.  &  M.  3i58. 

After  admon  out  of  Court  surviving  legatees  and  repr 
of  those  deceased,  were  held  liable  to  refimd  for  bread 
testator,  and,  under  the  circumstances,  without  an  inquir 
escence :  March  v.  Busselly  3  My.  &  C.  31  ;  Cresicell  v. 
123. 

"Where  all  the  estate  had  been  distributed,  except  an  i 
share  was  liable  only  for  its  proper  proportion  of  a 
established  :  Greig  v.  tiomerviUe,  1  Russ.  &  M.  338 ;   Gil 
8  Russ.  139 ;  but  see  IhKtper  v.  Smart,  1  Ch.  D.  90. 

The  admor  having  paid  three  of  four  next  of  kin,  in  a  j 
his  share  was  only  liable  for  one-fourth  of  the  costs  :  Hoh 
Beav.  259. 

The  exors  should  be  parties  to  an  action  to  make  a  distr 
for  debts  {Hoc'ver  v.  Smart,  1  Ch.  D.  90),  unless  it  was  dis 
protection  of  the  Court  {Thomas  v.  Griffith,  2  D.  F.  &  J.  i 
Bussellf  3  My.  &  C.  31),  or  after  advertisements  under 
Ciegg  v.  liowland,  3  Eq.  368 ;  Hunter  v.  Young,  4  Ex.  ] 
case  the  exor,  having  had  to  pay  the  debt,  may  sue  the  le< 
tlie  extent  of  the  capit^il  only,  without  intermediate  incom 
distributed  the  estate  he  knew  there  was  a  liability  whic 
claim:  Jervisy.  Wolferstan,  18  Ecj.  18;  Re  Kershaw,  Whi 
D.  32 1 ;  but  exors  cannot  be  made  parties  to  any  furthe 
parting  with  the  assets  with  the  full  knowledge  of  the  pari 
laud,  3  Eq.  368. 

And  where  the  residuary  estate  had  been  duly  assigne< 
exor  to  the  residuary  legatees,  it  was  held  that  a  credi 
against  them  without  making  the  exor  a  partv  :  Hunter  v. 
256 ;  and  see  Re  Frewen,  F,  v.  F.,  60  L.  T.  N.S.  952 ;  W 
(semble.)  a  creditor  cannot  call  upon  a  legat<?e  to  refund  i 
been  paid  to  him  by  the  exor  de  bonis  pro^rriis:  Re  1 
Brogden,  38  Ch.  Div.  546. 

Exors  distributing  without  the  Court's  authority  ren 
they  had  no  notice  of  the  claim  :  Knatchhidl  v.  Fearnhead 
Noble  V.  Brdt,  24  Beav.  499;  and  are  liable  to  pay  to  a  c: 
of  a  legacy  paid,  though  when  it  was  paid  there  was  a  ] 
not  questioned  until  some  yeai'S  afterwards  :  Jefferys  v.  J, 
make  good  to  legatees  the  effect  of  a  mistaken  distribution, 
to  refund  legacies  paid  away  without  providing  for  a  cont 
respect  of  their  testator's  shares  retained  unsold :  Taylor 
Nor  are  they  protected  by  payment  of  legacies  in  an  act 
admitted  assets  and  the  accounts  were  not  taken  :  Newcasil 
22  Beav.  372  ;  and  in  Price  v.  Mayo,  22  W.  R.  401,  Form 
order  for  payment  of  overdue  calls  and  interest  wa^  made  aj 
tratrix  who  had  distributed  with  notice  of  a  liability,  and 
ment  for  admon  of  the  estate. 

After  exors  have  distributed  the  estate  under  the  judg 

they  cannot  be  made  liable  at  the  suit  of  a  creditor  if  the^ 

and  kept  back  nothing:  Dean  v.  Allen,  20  Beav.  1;   Wa 

Beav.  413;  Smith  v.  S.,  Dodson  v.  Sammell,  1  Dr.  &  S.  38 

Lytton,  2  J.  &  H.  155;  Micklethivatt  v.  WinstanUy,  13  W. 

y.   Headland,  4  Gif .  605 ;  except  where  they  continue  i 

liability,   as   by  shares  being  in  their  names,  when  the 

indemnity:  Jtrvis  v.  Wolferstayi,  18  Eq.  18;  Hobbs  v.  Wat 

And  the}'  cannot  of  their  own  authority  take  possession  c 

hands  oi*  the  devisees  to  provide  for  a  fresh  claim :   Und 

5  Beav.  36 ;  nor  are  they  entitled   to  retain  part  of  th^ 

indemnity  against  possibfe  claims:  Williams  T,  Headland 
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ist  liabilit^r  on  account  of  coyiBnants  actnally  broken,  but  for  the  breach 
iiich  no  claim  has  been  made :  R(m  y.  Tathaniy  17  W.  B.  960. 
Lt  legatees  remain  liable  as  to  their  beneficial  interests  after  admon  by 
/onrt :   Underwood  y.  HaUon^  6  Beay.  36. 

r  22  &  23  v.  c.  35,  s.  29,  an  exor  or  admor  may,  after  giying  such  notices 
e  Conrt  -would  haye  giyen  in  an  admon  action,  distribute  the  assets,  or 
part  thereof,  among  the  parties  entitled,  haying  regard  only  to  and 
>  liable  only  for  the  claims  of  which  he  **has  then  notice,  without 
idioe  to  a  creditor's  right  to  follow  assets.  As  to  adyertisements,  see 
V.  44,  57. 

le  exor  is  protected  as  fully  as  by  an  admon  judgment  gainst  future 
is:  Clegg  v.  Rowland,  3  Eq.  368  ;  Hunter  y.  Young,  4  Ex.  fey.  256 ;  but 
LOT  witih  notice  is  not  discharged  by  no  claim  being  sent  in :  Wood  y.  W,, 
VwtlVB  case,  21  W.  K.  135 ;  nor  against  claims  of  which  he  has  in  fact 
«:  Be  Land  Credit  Co.  of  Ireland,  W.  N.  (72)  210;  Price  y.  Mayo,  sup. 
1394,  1395  ;  nor  unless  the  adyertisements  are  sufficient :  Wood  y. 
ihtman,  13  Eq.  434;  Be  Bracken,  Doughty  y.  Townaon,  43  Ch.  Diy.  1. 
here  exors  baye  been  compelled  to  discharge  a  liability  after  distributing 
»tate,  persons  taking  a  share  of  residue  giyen  in  satisfaction  of  coye- 
by  the  testator,  and  trustees  of  the  settlement  of  a  share,  must  refund : 
w  y.  Wd/eratan,  18  Eq.  18. 


HEFUITDIKG  IN  FAVOITR  OF  LEGATEES  AlO)  NEXT  OF  KIN. 

lough  the  estate  has  been  distributed  among  those  found  to  be  next  of 
they  are  liable  in  general  to  refund  to  the  real  next  of  kin,  though  the 
jr  are  bound  by  the  accounts :  David  y.  Frowd,  1  My.  &  K.  200 ;  and  an 
m  may  be  brought  by  such  real  next  of  kin  for  that  purpose :  S,  C.  ; 
ss  they  haye  lam  by  with  full  notice  of  the  proceedings :  Sawyer  y. 
'Jimore,  1  Keen,  391 ;  and  such  action  may  be  for  the  benefit  of  all  equally 
b  of  kin  with  the  Pits:  8,  C,  2  My.  &  C.  611 ;  for  inquiry  as  to  those 
ies,  and  if  they  had  notice  of  the  preyious  proceedings,  see  lb,  612,  and 
'.,  3  My.  &  K.  572 ;  but  where  legacies  haye  been  seyered  and  set  apart 
sparate  investments,  the  exors  or  trustees  cannot  come  on  one  fund  in 
>ect  of  a  liability  incurred  as  regards  the  other  fund  :  Eraser  y.  Murdoch^ 
pp.  Cas.  855. 

n  next  of  kin  preying  their  title,  the  Crown  was  liable  to  refimd : 
DeiwW,  Edgar  y.  Beynolds,  4  Drew.  269 ;  A.  G,  y.  Kohhr,  9  W.  E.  (H.  L.) 
;  but  without  interest,  where  admon  had  not  been  taken  out :  Be  Oosman, 
^h.I)iy.  771. 

•at  one  residuary  legatee,  or  next  of  kin,  cannot  make  another  refund  pay- 
its,  properly  made  to  him  at  the  time,  merely  because  the  assets  haye  been 
» lost,  and  must  show  that  the  wasting  took  place  before  the  share  was 
I  over :  Fenwick  y.  Clarke,  4  D.  F.  &  J.  240 ;  10  W.  R.  636,  et  sup.  p.  964  ; 
Tson  y.  P.,  3  Eq.  Ill ;  Be  Wimhw,  Frere  v.  TF.,  45  Ch.  D.  249 ;  Be  Bacon^s 
lement,  42  Ch.  D.  559  ;  Lewin,  397,  398. 

i.  legatee  in  trust  under  the  will  of  a  defaulting  trustee  being  called  upon 
refund,  cannot  deduct  his  costs  out  of  the  fund  before  it  was  paid  mto 
irt:  Be  Knott,  Bax  y.  Palmer,  56  L.  J.  Ch.  318 ;  35  W.  R.  302. 
^n  action  cannot  be  maintained  by  A.  against  B.,  who,  by  an  innocent 
^e,  has  induced  the  Court  to  dismbute  a  fimd  amongst  a  class,  exclud- 
A.,  who  was  a  member  of  it :  Laing  y.  Harle,  24  W.  R.  728,  where  the 
on  was  dismissed  with  costs,  to  be  set  off  against  the  simis  actually 
aved  by  B.  in  excess  of  her  share. 

^  exor  who  has  distributed  the  estate  under  a  mistaken  construction  of 
will  is  liable  to  those  who  are  injured :  Hilliard  y.  Ful/ord,  4  Ch.  D.  389, 
^  3,  sup.  p.  1394 ;  and  may  haye  to^ay  costs,  though  he  acted  on  coimsel's 
Dion:  Boultan  v.  Beard,  3  D.  M.  &(>.  608 ;  and  see  Doyle  y.  Blake,  2  Sch. 
^-  243 ;  Lewin,  384 ;  but  would  have  a  lien  on  the  simis  wrongly  paid : 
iV'^^,^*  11  Beay.  483. 

*>  Ht  residuary  legatee  may,  in  order  to  pay  pecuniary  legatees  not  parties, 
Diade  to  refund  sums  paid  l^im  by  the  exor  before  the  action :  Prowse  y, 
^''V*^i  5  Eq.  99;  and  after  the  judgment  for  admon  and  certificate  of 
^OB  due,  t^e  Pit  could  not  set  up  the  Statutes  of  Limitations  against  the 
^te«;  8.C. 


II 
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A  c.  q.  tr.  who  has  reoeiyed  part  of  the  funds  to  winc^ 
must  refund  at  the  suit  of  otho*  cs,  q.  tr.^  and  their  claim  ifl 
sUtute :  HarH$  t.  H.  (No.  2),  29  Beay.  110. 

Where  the  estate  has  been  distributed,  after  notices  i 
c  35,  ^e  exor  is  protected  from  claims  by  beneficiaries  as 
Newton  v.  Sherry,  1  C.  P.  D.  216. 


Section  XXX. — Mabshallino  Asse 

1.  Estates  devised  in  Trust  to  pat/  Debts^  marshalk 
Pecuniary  Legatees  and  Annuitants, 

*'  Declare,  that,  as  between  the  devisees  of  the  fr< 
hold  estates  under  the  will  of  the  testator  M.,  on  the  o 
pecuniaiy  legatees  and  annuitants  mentioned  in  the 
other  hand,  the  pecuniary  legatees  and  annuitants  are 
in  the  place  of  the  mortgagees,  and  specialty  and 
creditors,  in  respect  of  the  produce  of  the  freehol 
estates  devised  in  trust  for  sale  &c.,  for  payment  of  del 
that  such  mortgagees  and  creditors  shall  exhaust,  or 
the  general  personal  estate ;  And  the  Defts  by  their  c< 
that  the  produce  of  the  said  freehold  and  leasehold  i 
regard  to  the  declaration  hereby  made,  sufficient  for 
the  pecuniary  legatees  and  annuitants," — Directions 
—Paterson  v.  Scott,  L.JJ.,  13  July,  1852,  B.  1090; 
G.  531. 

2.  Assets  to  be  ajjplied  in  their  proper  Order  to  pay  I) 
Personalty — Descended  Realty — Rents  and 
charged  tcith  Debts — Legal  and  Equitable  Ass 

Usual  accounts  of  debts  and  personal  estate  in 

[Form  1,  sup,  p.  1184]. — Personal  estate  not  specifical 

be  applied  in  a  due  course  of  admon. — "But  in  o 

estate  of  the  testator  shall  not  be  sufficient  for  paym< 

Declare  that  the  deficiency  remaining  due  to  the  D< 

gagee  and  the  other  creditors,  ought  to  be  raised  by  \ 

of  the  testator's  real  estate  descended  on  the  Defts  L.  i 

at-law ;  And  Let  such  deficiency  be  raised  by  sale  or 

said  estate,  or  a  sufficient  part  thereof,  with  the  appro 

Let  the  money  to  arise  by  such  sale  or  mortgage  be  af 

good  such  deficiency  accordingly ;  And  in  case  of  sucl 

the  same  shall  be  raised  by  sale  of  the  said  estate  or  s 

and  more  shall  be  raised  than  shall  be  sufficient  fi 

aforesaid.    Let   the   surplus  be   lodged  in  Court  as 

Bohedule  hereto." — Liberty  to  apply. — "  But  in  case 
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\  and  th€  moneT  to  ariBe  by  sale  of  the  said  estate  descended 
not  be  Bufficient  for  the  purposes  aforesaid,  Declare  that  the 
and  profits  of  the  said  estate  ought  in  the  next  place  to  be 
»i  to  make  good  such  deficiency  in  manner  aforesaid." — ^Account 
its  and  profits. — And  Let  what  shall  be  coming  on  the  account  of 
and  pi^Eta  bo  applied  in  making  good  such  deficiency  accord- 
]  Ajid  in  case  the  Deft  P.,  the  mortgagee,  or  the  other  creditors 
&  testator,  shall  liaye  exhausted  any  part  of  his  personal  estate, 
^tees  are  to  stand  in  the  place  of  such  creditors,  and  receive  a 
kction  pro  (an to  out  of  the  said  real  estate  descended.  But  in 
the  iunds  aforesaid  shall  not  be  sufficient  for  payment  of  the 
ior's  debts  (and  legacies)  under  and  according  to  the  directions 
said ;  Declare  that  such  deficiency  ought  to  be  made  good  out  of 
estator^s  teal  estates  devised  by  his  will  charged  with  the  pay- 
of  hid  debts  (and  legacies) ;  And  Let  such  deficiency  be  raised 
«ut  by  sale  or  mortgage  of  the  said  estates,  or  a  sufficient  part 
ttf,  with  the  approbation  &c.,  the  Deft  P.,  the  mortgagee,  by  his 
sel  consenting  to  a  sale  of  that  part  of  the  said  estates  comprised 
B  mortgages  in  case  it  shall  be  necessary  or  proper  to  sell  the 
s;  And  Let  the  money  to  arise  by  such  sale  or  mortgage  be 
i^  in  the  first  place  in  pa3anent  of  what  shall  be  remaining  due 
le  Belt  P.,  the  mortgagee,  for  principal,  interest,  and  costs  on  his 
mortgages,  not  exceeding  the  value  of  the  estates  comprised  in 
^d  mortgages,  and  in  the  next  place  in  payment  of  what  shall  be 
lining  duo  to  the  Pit  and  all  others  the  creditors  of  the  testator 
patiu;  but  Buch  of  the  said  creditors  who  shall  have  received 
hing  out  of  the  said  personal  estate  and  the  said  estate  descended 
not  to  receive  anything  out  of  the  money  to  arise  by  sale  or 
^ge  of  the  said  estate  devised  by  his  wiU  charged  &c.,  till  the 
It  creditors  are  paid  up  equal  with  them  (and  in  the  next  place  the 
Tal  legatees  are  to  be  thereout  paid  their  respective  legacies,  or 
t  may  be  remaining  due  to  them  for  their  said  legacies,  equally 
in  proportion  to  their  said  legacies  respectively) ;  and  in  case  the 
last-mentioned  deficiency  shall  be  raised  by  mortgage,  the  Deft 
file  tenant  for  life  of  the  said  estates,  is  to  keep  down  the  interest 
inch  mortgage  out  of  the  rents  and  profits  of  the  said  devised 
^t^r  and  in  case  the  same  shall  be  raised  by  sale,  and  more  shall  be 
^  than  shall  be  sufficient  for  the  purposes  aforesaid,  Let  the 
plaa  be  lodged  in  Court  as  directed  in  the  Schedide  hereto.'* — All 
ties,  except  the  mortgagee,  whose  costs  are  before  provided  for,  to 
paid  their  noets  of  iiction  to  be  taxed  out  of  testator's  estate,  and  so 
^  not  paid  out  of  his  personal  estate  to  be  raised  out  of  his  real 
it«?8,  in  order  and  manner  before  directed  with  respect  to  the 
iciency  of  the  personal  estate  for  payment  of  debts. — ^Liberty  to 
%■— [Add  Lodgment  Schedule,  Form  No.  3.] — See  Davtes  v.  Topp^ 
K  2.T  Feb,  1760,  A.  228  ;  1  Bro.  C.  0.  525. 

'or  tboliie  ordor  that  debts,  &c.  should  be  paid  out  of,  first,  the  general 
Bonaltj'  not  specifically  bequeathed ;  secondly,  realty  charged  with  debts ; 
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liiii^b^*  t]M  Y«atA  aii4  profits  thereof  «ince  the  t«6tal< 
ipecttto  beqnasto  «iid  dmsM,  HJOyd  that  cn^dit^trA  who  hi 
out  of  n  '  \   should  not  receive  '-'  f nr 

6atat45<i  TTjfmn  real  efltates  >  dth 

Cwditov-  I  uij   up  equal  with  theni,  r<  ^»  rviug  c*t 

doficiencv    <A\   [emaining  should  be  made  good,  s«!  *^i 


3.    Tfte  Like—Realti/  derhed  to  pay  Dehh—Ri 
charged — Ilea  I  ft/  appointed. 

DiBEcrioxs  BA  to  costs,  sale  of  furniture,  and  gel 
e«tate— Election  bj  the  Deft  W,  [Form  8,  $up,  p.  U 
estate  and  interest  of  the  testator  of  ond  in  the  m 
with  the  hinds,  gardens,  and  appurtenances,  and  ( 
miller* a  house ,  and  salmon  pool  near  the  same,  ac 
copyhold,  and  leasehold  estates  of  the  testator  wli 
devi^Ki  to  his  trustees  for  sale  and  payncient  of  hi^ 
the  approbation  of  the  Judge  &c. ;  And  Let  the  D 
to  make  prc^posals  for  the  purchase  of  the  same 
thereof  ;  and  in  (jase  the  te«tator*s  personal  estate, 
arise  by  tlie  sale  of  his  estates  d<^vised  for  sale  as 
insufficient  for  payment  of  his  debts,  Let  all  oth< 
copyhold  estates  of  the  testator  to  which  he  was  al 
the  timt?  of  his  decease  bo  sold  in  like  manner ;  An 
last-mentioned  sale  the  said  testator^s  personal  esU 
to  arise  from  the  said  sale  of  his  estates  deyised  fos 
freehold  and  copyhold  e^states,  after  making  the  pa 
directed,  shall  be  insufficient  for  the  payment  of 
and  of  the  subsequent  costs  of  all  parties  to  th 
subsequent  costs,  charges,  and  expenses  of  th© 
W.  B*  B,  (the  exors)^  such  subsequent  costs  &c.  to^ 
said  ;  Let  the  deficiency  be  raised  by  sale,  with  the 
the  estates  and  hereditaments  over  which  the  testa 
appointment  under  the  indenture  of  settlement  of  iN: 
described  in  the  schedule  to  the  said  indenture,  or 
the  last -mentioned  estates  and  hereditament^,"—! 
and  failing  him  to  the  Deft  W.,  to  make  pn.ipo8 
Pro*  oeds  to  be  lodged  in  Court. — Accounts  of  pel 
tinned.— Adjourn  &c.— Liberty  to  apply.— '[Add  ' 
Fonn  No.  G3,  and  Lodgment  Schedule,  Form  No.  I 
Buchanan,  L.  JJ.,  7  May,  1853,  A.  1206;  S.  C,  3  ', 

4.   The  Like — Peeiutiury  Lrgacies — Realty  char^ 
Residuary  Derives, 

**It  appearing  by  &c.  that  all  the  debts  of  E! 
other  than  the  pi-iucipal  sum  of  £10,000  secured 
of  settlement  dated  the  26th  of  April,  1852,  in  S 
therein  mentioned   to  be  due  with  interest  at  th( 
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um.  from  kc,  have  Iteen  paid  out  of  tlie  testator's  personal  estate, 
the  proceeds  of  sale  of  the  testator's  real  estate  at  M.  in  the  first 
il  to  his  will  mentioned,  and  thereby  charged  with  debts,  and 
the  testator's  personal  estate  not  specifically  bequeathed  now 
landing  or  uudisposed  of  is  insufficient  to  pay  the  said  last- 
ioned  debt  and  interest,  and  to  satisfy  the  contingent  liability  of 
testator  under  tbe  marriage  articles,  dated  the  9th  October,  1837, 
it  also  appearing  by  &c.  that  the  legacies  and  annuities  given  by 
will  of  the  testator  remain  unpaid;  Declare,  that  the  several 
jed  estates  at  K.,  Y.,  D.,  and  E.,  the  particulars  whereof  are  set 
I  in  part^  1 ,  2,  3,  and  4  of  the  4th  schedide  of  the  Chief  Clerk's 
Ecate,  dated  &c.,  are  respectively  liable  to  contribute  to  the  debts 
tie  said  F.,  the  testator  &c.,  which  his  general  personal  estate,  and 
proceeds  of  sale  of  the  said  estate  at  M.,  are  insufficient  to  satisfy 
rata,  according  to  the  respective  values  of  the  said  several  estates 
le  death  of  the  testator." — Directions  as  to  costs. — **  And  Let  the 
iwing  &c. — ^L  An  inquiry  whether  any  and  what  sum  ought  to  be 
apart  to  answer  the  testator's  liability  under  the  said  marriage 
iles  of  &e.  2.  An  inquiry  what  is  the  amount  of  the  deficiency  of 
testator's  general  personal  estate,  and  of  the  proceeds  of  sale  of 
said  estate  at  M.,  to  answer  the  testator's  debts,  and  the  sum,  if 
to  be  set  apart  to  provide  for  the  testator's  liability  under  the  said 
riage  articles.  3.  An  inquiry  what  were  the  relative  values  on  &c., 
day  of  the  testator'a  death,  of  the  several  devised  estates  at  R.,  Y., 
and  E.,  the  particulars  &c.  to  each  other,  and  in  what  proportions 
said  several  estates  ought  to  contribute  to  make  good  such  defi- 
icy  as  aforesaid."— Compute  subsequent  interest. — Sufficient  sum  to 
what  shall  be  du(*  in  respect  of  the  £10,000,  and  to  provide  for 
%\xm,  if  any^  to  be  so  set  apart  to  be  raised  by  mortgage  or  sale  of 
testator's  devised  estates  at  R.,  Y.,  D.,  and  E.  [Forms  14  and  15, 
■  pp.  11230,  1231]. — liberty  to  apply  as  to  payment  of  amounts,  and 
erally.  And  Let  tlio  fund  in  Court  be  dealt  with  as  directed  in  the 
edule  hereto,^ [Add  Payment  Schedule,  directing  payment  of  debts 
of  fund  m  Court,  nnd  residue  to  trustees  on  account  of  £10,000. J — 
Farquharson  v.  Flo^er^Y.-C,  H.,  25  April,  1876,  A.  1178;  S.  C,  3 
D.  109, 


^'  The  Like — Reakiuary  Personalty,  including  Lapsed  Specific 
Bequeah — Descended  Realty — Pecuniary  Legacies. 

E^^LAEE,  that  the  testator's  debts,  funeral  and  testamentary  ex<^ 
ises,  and  the  pecuniary  legacies  given  by  his  will,  and  not  thereby 
^®  payable  out  of  any  particidar  estate  or  fund,  and  also  the  costs  of 
8  action,  and  the  charges  and  expenses  properly  incurred  by  the  Pits 
t'XOTB  and  trustees  of  the  testator's  will,  ought  to  be  paid  and  con- 
'^ed  as  paid  in  the  ^m%  place  out  of  his  personal  estate  not  specie 
dly  bequeathed,  including  such  shares  of  the  proceeds  of  the  sale 
the  leaseholds  specifically  bequeathed  as  lapsed ;  And  in  the  event 
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of  the  same  being  deficient,  then,  that  as  between  th 
tees  and  the  testator's  heir-at-law  the  amount  of  the 
general  personal  estate  to  answer  the  testator's  debts 
this  action  and  the  charges  and  expenses  of  the  trus 
provided  for,  ought  to  be  borne  and  made  good  by  tl 
descended  shares  of  the  real  estate  devised  to  the  Plti 
BO  far  as  the  same  maj  be  sufficient  for  that  pur 
Tunstall,  M.  E.,  19  April,  1859;  S,  C,  7  Eq.  416,  n. 

6.  Eesiduanj  Realty  and  Specific  Devises  and  B 
pari  passu. 

Declare,  that  the  residuary  real  estate  of  the  tes 
the  payment  of  his  debts  and  funeral  and  testamenti 
passu  with  the  real  and  personal  estate  specifically 
queathed  by  his  said  will. — Lancefield  v.  Iggulden,  '. 
17  Dec.  1874,  B.  3528;  S.  C,  10  Ch.  136;  revers 
V.-C.  B. 

For  similar  declaration,  with  consequent  directions,  » 
V.-O.  K.-B.,  8  May,  1846,  B.  1197;  2  Col.  509. 


7.  Estates  devised,  charged  with  Debts  and  Annuiti 
Legatees  and  Annuitants — Abatemen 

Healty   declared   devised  charged  with  debts  &( 
legacies,  or  any  of  the  annuities,  except  an  annuity 
upon  the  testator's   farm  at   M. — "And   Declare,  t 
estate  of  the  testator  having  been  insufficient  for  the 
legacies  and  annuities  by  his  will  and  codicil  given 
exclusive  of  the  said  annuities  of  £100,  the  legatees  a 
the  said  will  and  codicil  respectively  named  became 
in  the  place  of  the  creditors  of  the  testator  against 
devised   by  his  will,  to  the  extent  to  which  the  t€ 
estate  was  exhausted  in  the   payment  of  his  funei 
debts ;  And  it  appearing  by  &c.  that  the  sum  of  . 
by  the  Deft  D.  out  of  his  own  proper  money,  in 
testator's  funeral  expenses,  debts,  legacies,  and  annu 
amount  of  the  testator's  personal  estate,  and  that  t] 
the  testator  remaining  unsold  are  sufficient  for  the 
debts  remaining  unpaid,  and  of  the  costs  (and  expens( 
Declare,  that  the  Deft  D.  was  entitled  to  be  reimbur 
of  £8,521  out  of  the  testator's  real  estate,  except  tl 
part  thereof,   which   appears  by  &c.  to  have  been 
account  of  the  testator's  legacies  and  annuities  beyoi 
his  personal  estate;  And  that  the  real  estates  of  th 
mentioned  to  have  been  sold,  were  properly  sold,  and 
arising  from  the  sale  of  the  said  real  estates  were  pre 
payment  of  the  sum  of  £4,300,  the  amount  of  the  mo 
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knd  of  the  sum  of  £411,  the  amount  of  the  expenses  in 
),  and  in  repayment  to  the  Deft  D.  of  the  sum  of  £8,313, 

the  said  £8,521,  after  deducting  the  said  £208  ;  And  it 
r  hj  &c.,  that  the  Deft  D.  is  a  creditor  of  the  testator  to 

£2,667,  Let  the  said  Deft  retain  the  said  sum  of  £208, 
\  £2,452,  and  balance  of  the  moneys  arising  from  the  sale 
:*&  real  estates  in  &c.,  mentioned  to  have  been  left  in  his 
I  together  the  sum  of  £2,660,  in  part  satisfaction  and 
le  said  sum  of  £2,667  so  due  to  him." — ^A  value  to  be  set 
dties,  except  &c. — Personal  estate  being  insufficient,  the 
legacies  to  abate. — Interest  on  mortgages  to  be  kept  down 
ing  real  estate. — Remaining  debts  and  costs  to  be  raised 
[jh  estate,  subject  to,  or  with  the  consent  of,  the  mort- 
)urn  &c. — Kerrison  v.  E,  Stradbroke,  M.  E.,   16  Jime, 


:\  K 
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s  as  to  the  mode  of  apportioning  between  legatees  and  an- 
)  they  abate,  see  Form  4,  sup,  p.  1382. 

MslariDg  testator*s  widow  entitled  imder  the  will  to  have  lease- 
y  bequeathed  to  her  exonerated  from  the  mortgages  charged 
the  personalty  not  specifically  bequeathed,  in  priority  to  the 
ad  annuities  and  her  annuity  not  entitled  to  pnority,  so  far  as 
general  personalty,  in  aid  of  the  rents  of  other  leaseholds  aim 
ueathed;  and  the  general  personalty  being  insufficient,  de- 
^es  secured  on  the  mst-mentioned  leaseholds,  and  by  policies 
ught  to  be  borne  by  them  in  proportion  to  their  value  at  tes- 
and  the  mortgages  having  been  paid  out  of  the  policies, 
t^tees  and  annuitants  entitled  to  have  the  assets  marahalled, 
incumbrancers  on  such  last-mentioned  leaseholds  in  the  place 
368,  and  to  be  recouped  to  the  extent  such  leaseholds  ought  to 
d ;  and  inquiry  to  ascertain  the  amount  to  be  raised  by  sale 
vith  directions  as  to  costs,  see  Johnson  v.  Child,  V.-C.  W.,  13 
>29 ;  4  Ha.  96. 

>rin  of  decree  in  a  creditor's  suit  to  administer  legal  and  equit- 
bject  to  mortgages  and  dower,  see  Wride  v.  Clurke,  M.  R., 
1.  464 ;  Seton,  3rd  ed.  326;  S,  C,  2  Bro.  C.  C.  261,  n. ;  1  Dick. 
Sir  T.  Sewell. 


ng  been  paid  out  of  general  Personalty,  and  part  of 
lassing  by  Residuary  DemCy  Pecuniary  Legatees  not 
to  tnarshul,  and  Specific  Legatees  to  contribute  equally 
Devisees, 

lat  the  personal  estate  specifically  bequeathed  by  the  tes- 
nd  the  residuary  real  estate  thereby  devised,  were  not 
tribute  to  the  payment  of  his  funeral  and  testamentary 
to  his  debts  or  the  costs  of  this  action,  until  his  general 
B  had  been  exhausted  in  payment  of  his  said  funeral  and 
expenses,  debts,  and  costs,  and  that  the  general  pecu- 
are  not  entitled  to  marshal  the  deficiency  of  personal 
Ksifically  bequeathed  between  the  specific  legacies  and 
es  and  residuary  real  estate ;  And  it  appearing  &c.  that 
personal  estate  not  specifically  bequeathed  was  insufficient 
ineral  and  testamentary  expenses  &c.  to  the  extent  of 
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£2,303,  and  that  the  same  have  been  paid  out  of  tl 
Bale  of  part  of  the  testator's  residuary  real  estate,  i 
personal  estate  specifically  bequeathed,  and  the  s£ 
estate  ought,  having  regard  to  the  said  declarations 
tribute  according  to  their  respective  values  to  the  s 
following  proportions,  viz.,  the  said  personal  esta 
queathed,  £221,  and  the  said  residuary  real  estate 
appearing  &c.  that  such  real  estate  has  already  born( 
Declare,  that  the  £220  hereinbefore  declared  to  belon 
[^specific  legatee]  ought  to  be  set  off  against  the  said  i 
J.  C.  be  at  liberty  to  pay  to  the  Defts  £1  [M^  differ€\ 
Defts  be  at  liberty  to  transfer  to  the  said  J.  C.  \j} 
specifically  bequeathed  to  her],  and  the  said  J.  0.  is  t4 
session  during  her  life  of  the  leasehold  messuage  or 
&c.  given  to  her  by  the  testator's  will,  and  of  the  fum 
the  testator  in  and  about  the  said  messuage  &c.,  and 
sion  of  the  trinkets  in  &c.  mentioned. — Tomkins  v.  C< 
15  Dec.  1875,  B.  3325;  S.  C,  1  Ch.  D.  626. 

9.  Legacies  paya.hle  ovf  of  tiro  Funds,  Others  out 

on  ly — Marshalling, 

"And  Declare  that  the  Defts  H.  and  W.  are  on! 
legacy  of  £700  each"  {payable  out  of  B.\  mortgage  i 
Railway  Stock),  **  together  with  interest  at  the  rate  i 
aforesaid  "  (£4  p.  c.  per  ann.Jrom  one  year  after  testa 
that  the  principal  and  interest  received  from  D.'s  mo 
certificate  mentioned,  including  the  dividends  upo; 
thereof,  are  to  be  applied  so  far  as  they  will  exten 
legacies  and  interest,  and  that  the  balance  of  such  le^ 
and  the  legacies  of  £400  and  £1,000"  {payable  out 
Railway  Stock)  "  bequeathed  for  the  benefit  of  the  ] 
mentioned  in  the  said  will,  together  with  interest  th 
and  from  the  time  aforesaid,  are  to  be  paid  rateably 
produced  by  the  sale  of  the  E.  and  H.  Eailway  Stock, 
accrued  thereon  received  by  the  said  exors  since  the 
as  far  as  the  same  will  extend,  and  that  the  bala 
legacies  are  to  be  paid  rateably  with  the  general  (p 
hereinafter  directed  to  be  paid  out  of  the  testator^s  j 
Sellon  V.  Watts,  V.-C.  K.,  19  Aug.  1861,  B.  1877 ;  S, 

For  order  that  legacies  not  charged  on  land  should  stand 
charged  so  far  as  the  latter  exhausted  the  personalty,  see 
Col.  515. 

10.  Apportioning  Legal  and  Equitable  Assets,  i 

priorities  of  Debts, 

'*  Declare,  that  of  the  balance  of  £819  certified  to  1 
the  Deft  0.  {ejcor)  on  account  of  the  personal  estate  oi 
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im  of  £o26  consists  of  equitable  assets  of  the  testator." — Tax  costs. — 
And  Let  the  Taxing  Master  apportion  the  said  costs  &c.,  when  taxed, 
Ltoablj  between  the  said  sum  of  £526  and  the  sum  of  £293,  the 
dance  of  the  said  £819 ;  And  Let  so  much  of  the  said  costs  as  shall  be 
pportioned  to  the  said  £526,  be  paid  thereout  by  the  said  Deft ;  And 
et  so  much  as  shall  be  apportioned  to  the  said  sum  of  £293  be  paid 
lereout  bj  the  said  Deft ;  And  Let  the  Deft  0.,  within  &c.  after  the 
ite  of  the  Ta:djig  Master's  certificate,  lodge  the  residue,  if  any,  of  the 
dd  sums  of  £526  and  £293,  the  respective  amounts  to  be  certified  by 
LB  Taxing  Master,  in  Court  to  the  credit  of  this  cause  &c.,  the  residue 
I  the  said  sum  of  £526  to  an  account  to  be  intituled,  '*  The  equitable 
ssets,''  and  the  residue  of  the  said  sum  of  £293  to  an  account  to  be 
ititided,  '^The  legal  assets,"  as  directed  in  the  schedules  hereto ;  And 
et  such  reBiduns  of  the  said  sums  of  £526  and  £293,  after  paying  the 
ud  eo3t8j  be  apportioned  among  the  several  creditors  of  the  testator 
amed  in  the  first  schedule  to  the  said  (certificate) ;  And  in  such  ap- 
ortionment  the  specialty  creditors  named  in  the  first  part  of  the  said 
:^hediile  are  to  be  paid  in  priority  out  of  the  residue  of  the  said  sum  of 
i^^5 ;  and  the  residue  of  the  said  sum  of  £526  is  to  be  apportioned 
qually  amongst  all  the  said  creditors,  both  specialty  and  by  simple 
oBtract ;  But  the  specialty  creditors  are  not  to  receive  anything  out  of 
he  residue  of  the  said  £526,  until  they  shall  have  brought  into  contri- 
ifntion  what  th<»j  shall  have  received  out  of  the  residue  of  the  said 
[; 2 9 3. "^Directions  for  amoimts  payable  to  be  certified. — [Add  Lodg« 
aent  and  Payirient  Schedules,  directing  lodgment  to  two  accounts  and 
layment  of  certified  amounts.]— See  O'Brien  v.  Oshorfiy  V.-C.  W.,  28 
Im.  1853,  B.  390;  S.  C,  10  Ha.  92;  Heywood  v.  Harris,  V.-C.  S., 
iOJan,  1861,  A.  351. 

^OT  another  fc^rm  apportioning  legal  and  equitable  assets  where  the  latter 
^«r©  not  en  ffi  clout  topay  a  due  proportion  to  the  simple  contract  creditors, 
see Btmtr  v.  Vojtyet$,  Y.-C.  8.,  21  Jan.  1871,  A.  486;  Seton,  4th  ed..  Form  11, 

p*  988. 

U-  Real  Estate  charged  tcith  Debts  resorted  to  in  Exonei^ation  of 
PevHonalty  in  favour  of  Legatee — Declaration  by  Consent  as  to 
possible  Future  Augmentation  of  Personalty. 

BECL4E1  that  the  debts  and  funeral  and  testamentary  expenses  of 
the  testatrix  ought  to  be  paid  out  of  the  proceeds  of  the  sale  of  her 
T^  estate  in  exoneration  of  the  personalty,  so  as  to  leave  the  per- 
eonaltj  not  specifically  bequeathed  available  towards  payment  of  the 
legacy  of  £500  bequeathed  to  M. ;  And  all  parties  other  than  T.,  by 
their  counsel  consenting  to  have  this  question  now  determined,  Declare 
^stt,  in  the  event  of  the  gifts  to  H.  and  W.  respectively  and  their 
i^pective  childTon  failing,  the  amounts  falling  in  will  be  personalty 
aTailahle  towards  payment  of  the  amount  due  in  respect  of  the  said 
legacy  to  M. — Heference  to  tax. — Costs  to  be  paid  as  part  of  the  testa- 
iiientaTy  expenses  in  accordance  with  the  above  directions. — He  Stokes^ 

VOL,  n.  4  X 
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Parsons  v.  Miller,  Stirling,  J.,  16  July,  1892,  B.  107^ 
N.S.  223. 

The  judgment  in  tlus  case  should  be  compared  with  th 
B.y  43  CTi.  D.  600,  at  p.  603.  In  each  of  these  cases  th 
direction  for  payment  of  debts,  but  no  express  words  of  d 

NOTES. 
MAB8HAIXINO. 

Marshalling  is  of  two  kinds.     The  first  consists  of  arrs 
a  deceased  person  so  as  to  give  effect  to  the  priority  c 
assets  (f.  sup,  pp.  1200  et  eeq/^  on  the  one  hand,  and  to 
{inf.)  on  the  other. 

The  second  (which  strictly,  perhaps,  is  the  only  kind  of 
preventing  a  person  who  has  two  fimds  for  payment  of  h 
upon  one  of  them  so  as  to  disappoint  another  claimant 
alone  to  resort  to. 

Now  that  all  the  assets  are  liable  to  be  applied  for  t 
debt,  marshalling?  assets  in  favour  of  creditors  is  no  lon^i 

Mai-shalling  may,  however,  sometimes  be  required  bet 
some  of  the  legacies  are  charged  on  the  realty  and  others 
HoltrrU^  Amb.  127  ;  S.  C\,  subnom,  Hanhy  v.  Fisher^  2  Coll. 
Masters  v.  3/.,  1  P.  Wms.  422  ;  Bligh  v.  E.  DarnJey,  2  P.  '^ 
V.  Morrell,  4  Ves.  769;  Bonner  v.  B.,  13  Ves.  379;  and  8 
9  Ha.  6o6 ;  and  where  legacies  charged  and  one  not  chare 
same  person :  Stronge  v.  HawkeSy  8up,  p.  1210 ;  and  see  Jc 
&L.  339;  3Bli.N.'S.  110. 

Where  two  legacies  are  given  to  X.  and  Y.,  both  payt 
and  X.'s  also  out  of  fund  B.,  X.  must  first  exhaust  fund 
upon  fund  A.  rateably  with  Y. :  Sellon  v.  Watts,  9  W.  E 
p.  1404. 


I  ' 


ORDER  IN  WHICH  ASSETS  ARE  APPLIED  IN  PAYMEN 

Assets  are  liable  for  the  payment  of  debts  in  the  foUowi 
any  express  provisions  in  the  will : — 

1.  The  genei-al  or  residuary  personalty  not  specifica 
exonerated  or  exempted :  Wride  v.  Clarke,  2  Bro.  C.  C, 
Tojm^  2  Bro.  C.  C.  259,  n. ;  et  sup.  Form  2,  p.  1398 ;  Don 
O.jC.  263;  Harmood  v.  OglandeTy  8  Ves.  124;  Manning 
117;  5th  and  6th  rules,  inf.  Aiid  as  to  the  exonerati- 
estate  from  its  primary  liability,  see  Sect.  XH.  sxtp.  p. 
Sect.  XIII.  p.  1299. 

In  Bristow  y.  B.,  5  Beav.  289,  there  being  no  other  a 
were  paid  out  of  specific  legacies  rateably. 

A  fimd  set  apart  for  the  expenses  of  the  trusts  of  a  will  ^ 
for  trusts  to  be  executed  by  the  exor  as  such :  L,  Brom 
Beav.  119. 

A  trust  to  pay  debts  from  personalty  is  inoperative :  v. 
A  share  of  the  residuary  personalty  which  has  lapsed  i 
the  other  shares:  Ryves  v.  ii.,  11  Eq.  639;  Trethewy  v.  // 
Fenton  v.  Wills,  37  L.  T.  N.S.  373 ;  but  see  Gowan  v.  Bn 
and  Scott  v.  Cumberland,  18  Eq.  678. 

Lapsed  specific  legacies  are  liable  rateably  with  the 
Morhy  v.  TimsUill,  7  itJq.  416,  n.,  Form  5,  sup.  p.  1401. 

Where  the  whole  realty  and  personalty  are  charged  witl 
lapses,  the  heir  and  next  of  kin  bear  onlv  their  proportioi 
rateably  between  them  :  Ryves  v.  /?.,  11  Eq.  639,  and  ca* 
where  part  is  undisposed  of :  Stead  v.  Haraakery  16  Eq.  1 
herlandy  18  Eq.  685,  bSQ. 

2.  Real  estates  specifically  appropriated  to,  not  merely 
payment  of  debts  :  Harmood  v.  OglandeVy  8  Ves.  124 ;  Fow 
656;  Phillips  y.  Parry,  22  Beav.  279;  whether  the  test 
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mids  or  not,  notwitihstanding  doubts  as  to  whether  this  was 
:  Afihies  v.  Slakr,  8  Yes.  303. 
itable  asdets. 

^3  descended :  Row  y.  i?.,  7  Eq.  414 ;  Wride  v.  Clarkey  2  Bro. 
Dick.  382 ;  Darfea  v.  Topp,  Form  2,  «w».  p.  1398;  Harmood 
L  ;  whether  possessed  by  the  devisor  at  tae  date  of  the  will  or 
quired:  Mannimj  v.  Spooner,  3  Ves.  117;  Milnes  y.  Slater,  8 
eh  ltd  V.  57iaM;,  2  Sch.  &  L.  544,  645,  n. ;  and  whether  free- 
a ;  see  the  3  i-  4  W.  4,  c.  104. 

d  aiv'*ete :  see  Jhriei  v.  Tapp,  «up. ;  BaU  v.  HartU,  4  My.  &  0. 
:  3/iVt'Aow«r   V.  Scmfe,  2  My.  &  0.  708 ;  and  see  Re  JoneSf 

fieifi,  m  w,  R.  m. 

simple  of  Heyeral  estates,  and  in  tail  of  another,  deyised  all 
si  to  pay  debt^,  and  suffered  a  recovery ;  qucere,  if  the  estate 
as  applicable  before  the  rest :  Vickers  y.  Oliver,  1  Y.  &  C.  0. 

acheat  to  the  lord  for  want  of  heirs,  they  are  assets  to  pay 
Bromn^  5  Beav.   114;  whether  in  priority  to,  or  pari  passu 
ifically  devisod,  r/wtwe ;  S,  C, 

fgge,  2  Dr,  &  S.  259,  where  there  was  no  personalty,  it  was 
nded  and  do\46ed  estates  must  bear  the  costs  of  admon  suit 
ae  Jackson  y.  FtaM,  19  Eq.  96 ;  and  so  in  Hurst  y.  H,,  28  Ch. 
he  estate  descended  by  reason  of  a  forfeiture  by  a  devisee 
the  tedtator*a  death  ;  and  v,  sup,  p.  1268. 
*B  de vised,  charged  with  the  payment  of  debts:  Wride  v. 
'.  Topp,  Harmmifl  y,  Oglander,  sup,  (but  as  to  the  case  of  a 
ve  charge,  compare  Re  BaU,  B,  v.  B,,  43  Ch.  D.  600,  and  Re 
7.  Milhr,  67  L.  T.  N.S.  223) ;  and  a  lapsed  share  in  the  hands 
t  liable  until  after  descended  estates :  Wood  v.  Ordish,  3  8m. 
r.  N.S.  584. 
i table  assets. 

^euuisiry  legacies ;  and  demonstrative  legacies  so  far  as  the 
ad  is  insufficient  to  pay  them  :  Sellon  y.  Watts,  9  W.  E.  847, 
.  1364, 

in  Henmjian  y.  Fryer,  3  Oh.  420,  that  general  pecuniary 
only  contribute  rateably  with  residuary  devises  has  not  been 
us  V-  Kijden,  7  E<j,  371 ;  Collins  v.  Lewis,  8  Eq.  708 ;  DugdaXe 
4  ;  and  the  decision  in  Lancejield  y.  Iggulden,  10  Ch.  136,  has 
to  have  affirmed  it  on  that  point :  Tomkins  y.  Colthurst,  1  Oh, 
arson  V.  Fluif^r,  ;i  Oh.  D.  109. 
i  residuary  deyi.?es  and  specific  bequests  pro  raid, 
e vised,  not  char}^d  with  debts  :  Manning  v.  Spooner,  3  Yes. 
copyhold :  ;5  &  4  W.  4,  o.  104 ;  and  though  deyised  to  the 
nd  whether  given  by  specific  or  residuary  devise  :  Hensman 
120 ;  Lanttfitld  v.  Iggulden,  10  Ch.  136,  Form  6,  sup,  p.  1402  ; 
Lgh  the  will  contains  a  direction  for  payment  of  the  testator's 
ter  hip  death  m  convenient :  Re  Bate,  B,  v.  B,,  sup, ;  but  see 
,  P(ir§on4  V.  Miilf^,  sup.)  are  liable  rateably  with  personalty 
leothod:  S,  C. ;  Tombs  y.  Roche,  2  Col.  490,  sup,  p.  1402; 
19  Eq,  96;  and  with  funds  appropriated  for  demonstrative 
V,  JFatfo,  9  W.  H.  847,  Form  25,  sup,  p.  1364. 
I  leaseholdft  apecifically  given  must  contribute  rateably  to 
d  on  them  :  Fiflding  y.  Preston,  1  D.  &  J.  438. 
e  values  are  to  be  ascertained  as  at  the  testator's  death: 
Short,  1717,  B.  596;  1  P.  Wms.  403,  n.;  and  see  Re  Price, 
n'ns,  31  Ch*  D.  485  ;  Re  Saunders- Davies,  S.  v.  S,,  34  Oh.  D. 
charitable  legacies,  to  which  the  same  rule  applies,  v,  sup, 

estates  appointed  by  a  testator's  or  unmarried  woman's  will 
power :  Finning  v.  Buchanan,  3  D.  M.  &  G.  976,  Form  3, 
id  personal  estate  similarly  appointed :  Pardo  y.  Bingham,  6 
f  v.  Andrews,  6  Mod.  264. 

ihe  property  asects  at  all  the  power  must  be  actually  exer- 
r.  CoghiU,  7  Ves.  499 ;   12  Ves.  206 ;  and  of  course  without 
iration ;  Townthend  v.  WindJiam,  2  Ves.  1,  9,  10. 
4x2 
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Property  appointed  by  a  married  woman  nnder  a  gencn 
by  wiU  only  has  been  held  not  to  be  assets  aTailable  to  ai 
xnents  contracted  during  coverture  :  Jie  Roper ^  R.  v.  Dcmca, 
Re  Farkin,  Hill  v.  Schwarz,  (1892)  3  Cb.  510;  Vaughan 
Drew.  165 ;  JIoMay  t.  Pet^s,  28  Beav.  354 ;  Blatchford 
S.  204 ;  except  for  payment  of  creditors  to  whom  she  r 
single:  Vaughan  v.  Vandersiegen^  2  Drew.  363,  408;  ai 
Hey  I,  20  Eq.  321.  But  in  other  cases,  both  where  the  po 
by  deed  or  will,  and  where  it  was  by  will  only,  the  pro] 
been  held  to  be  assets:  London  Chart,  Bk.  of  Australia  y. 
P.  C.  672.  694  ;  Mayd  y.  Field,  3  Ch.  D.  587  ;  Skinner  y. 
198 ;  Re  Hartry's  Estate,  Godfrey  y.  Harben,  13  Ch.  D.  21( 
liamson,  15  Ch.  D.  87 ;  Hodges  y.  H.,  20  Ch.  D.  749 ;  Re 
see  De  Burgh  Lawaon  Y.  De  B.  L,,  41  Ch.  D.  568 ;  Lewin,  I 
pp.  759 — 764. 

Now,  by  the  Married  Women's  Property  Act,  1882,  s.  4 
a  general  power  by  will  by  a  married  woman  is  to  have  t 
the  property  appointed  liable  for  her  debts,  and  other  lial 
manner  as  her  separate  estate  is  made  liable  under  that  A 

Rents  and  profits  of  realty  which  have  accrued  sinc< 
testator  are  resorted  to  immediately  after  the  corpus  fro 
arisen  :  Daviesy.  T(ypp,  Fonn  2,  sup,  p.  1398  ;  Silk  y.  Pry 
p.  1400;  and  see  Strouge  y.  Hawkes,  4  D.  &  J.  655;  anc 
p.  1210. 

As  to  the  mode  of  calculating  the  value  of  debts  due 
estate  where  a  contingency  happens  during  administrati 
Hill  y.  B,,  M.  R.,  17  Ch.  D.  342. 


MARSHALLING  SO  AS  TO  ENFORCE  THE  ORDER  O; 

Where  the  order  in  which  assets  are  liable  to  pay  debts 
by  creditors,  it  will  be  put  right  by  marshalling.  Thus  w 
has  been  exhausted  in  paying  debts,  pecuniary  legatees 
19  Beav.  406),  or  annuitants  {Paterson  v.  Scott,  1  D.  M.  < 
charge  on  the  realty  {Kerrison  y.  E,  Stradhroke,  Form 
specific  legatees  [Burton,  v.  Pierpoint,  2  P.  Wms.  81 ;  Tippi 
730),  or  a  wife  claiming  her  bona  jmraphernalia  {S.  C),  i 
the  assets  marshalled  so  as  to  give  effect  to  their  rights  o 
in  trust  to  ptiy  debts  (Paterson  v.  Scott,  Form  1,  8np,-p,  1 
53 i),  or  lands  descended  [DaviesY,  Topp,  1  Bro.  C.  C.  5: 
p.  1398;  Hanbyy.  Roberts,  Amb.  128;  Clifton  y,  Burt,  1 
see  M'Acland  v.  Shaw,  2  Sc.  &  L.  544),  or  lands  charged 
y.  Parkin,  19  Beav.  406 ;  Kerrison  y.  Stradbroke,  For 
Rickard  v.  BarreU,  2  K.  &  J.  289,  so  far  as  the  personalt 
to  pay  debts. 

On  the  other  hand,  pecuniary  legatees  cannot  marshal  i 
the  debts  on  realty  devised  without  being  charged :  Mi 
My.  &  C.  695,  708  ;  ^Tomkins  v.  Colthurst,  Fonn  8,  sup,  p.  : 
de^4see  was  also  the  heir  of  a  testator  dying  before  3  &  4  "V 
man  y.  Seymour,  3  Beav.  368 ;  or  since :  Strickland  y.  S,, 

MARSHALLING  BETWEEN  LEGAL  AND  EQIHTABLl 

The  priority  of  specialty  debts  over  those  by  simple  < 

legal  assets  having  been  abolished,  as  to  persons  dJ^ng  sii 

32  &  33  V.  c.  46,  sup,  p.  1202,  the  distinctions  between  L 

assets,  and  the  rules  as  to  marshalling  between  them,  are 

ance  than  formerly ;  but  as  the  order  of  priority  of  debts  ] 

ro8j)ects  as  to  legal  assets,  marshalling  will  still  be  require 

The  rule  is,  that  where  judgment  or  otiier  creditors  ha^ 

their  debts  in  priority  out  of  legal  aa^^ets,  they  are  not  alloi 

thing  out  of  the  equitable  assets  without  bringing  into  1 

nave  so  received  in  priority :  see  Davies  y.  Tofw,  1  Bro. 

^J^P'VV-  1398,  1399,  Forms  10,  11,  pp.  1404,  1405;  Chapm 

«  y.  575 ;  Hasleivood  y.  Pope,  3  P.  Wms.  323 ;  Deg  v.  L 

out  see  Car  y.  Countess  Burlington,  1  P.  Wms.  228,  contra. 

For  notes  as  to  what  assets  are  legal,  what  equitable,  v. 
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Section  XXXI. — Eeoouping. 

1-  Ejreeutors  to  stand  in  Creditors^  or  Legatees'  Place. 

Aim  if  it  fihall  appear  that  any  of  the  Defts  have  paid  any  of  the 
jtstor'e  debts  [//"  so,  and  legacies],  they  are  to  stand  in  the  place  of 
^h  creditors  [_i/  so^  and  legatees],  as  they  have  so  paid,  and  to  receive 
satbfaction  for  what  they  have  so  paid  [or  pro  tanto],  out  of  the 
stator's  estate,  in  like  manner  as  such  creditors  [if  so,  and  legatees] 
ould  have  been  entitled  to  do.  And  see  decree  in  Basset  v.  Percival, 
Co3^  270—273. 

?or  likQ  order  for  exor  to  stand  in  the  place  of  legatees  paid  bv  him,  see 
rimleiton  v.  CoUj  L«  0.,  9  July,  1749 ;  and  see  Irby  v.  /.,  and  ouier  cases, 
p,  p.  1205. 

2,  The  Like — Inquiry  and  Declaration. 

*'A2r  inquiry  what  debts  of  the  testator  have  been  paid  by  the  Deft 
Qt  of  her  own  moneys ;  Declare,  that  if  it  shall  appear"  &c.  [Form  1, 
up.^—3fad^eti  V.  M,,  V.-C.  M.,  12  June,  1875,  B.  1063. 

3.   Wiere  Exeeuior  has  compounded,  to  be  recouped  actual  Amounts. 

As  inquiry  il  the  Deft  hath  purchased  from  any  of  the  creditors  of 
he  testator  or  compounded  with  any  of  them  for  their  debts,  and  what 
xjDiiideration  was  really  paid  or  given  or  allowed  by  the  Deft  for  such 
Lebta  -  And  Declare,  that  what  shall  appear  to  have  been  actually  ad- 
raneed^  paid,  or  allowed  by  the  Deft  for  such  debts,  and  no  more,  is  to 
be  allowed  to  him  in  respect  thereof. — See  Davison  v.  Watson,  M.  E., 
I  March,  1807,  A,  1143;  Wheeler  y.  Williams,  L.  C,  29  June,  1741, 
B.  409. 


i.  Recouping  Realty  Amount  applied  for  payment  of  Debts. 

Tax  costs—'*  And  Let  the  Petr,  the  Deft  B.,  out  of  the  sum  of  £ — 
received  by  him  in  respect  of  the  debt  due  to  the  testator's  estate  by  C, 
^  in  the  petition  mentioned,  retain  and  pay  the  said  costs ;  And  it  ap- 
pearing that,  pursuant  to  the  said  order  dated  &c.,  the  testator's  real 
estate  (not  speciiiually  devised)  was  sold  for  the  purpose  of  paying  his 
debtd;  and  that  out  of  the  proceeds  of  such  real  estate  a  sum  exceeding 
in  amount  the  said  sum  of  £ —  was  applied  for  that  purpose,  and  this 
Court  being  of  opinion  that  the  residue  of  the  said  sum  of  £ — ,  so  far 
aa  the  same  wiU  extend,  ought  to  be  applied  to  recoup  the  said  real 
^«tate,  Let  the  Deft  within  fourteen  days  from  the  date  of  the  Taxing 
Maater^B  certificate  lodge  the  residue  (if  any)  of  the  said  sum  of  £ — , 
^^e  amount  to  be  certified  by  the  Taxing  Master  in  Court,  as  directed 
la  tha  schedule  hereto." — ^Directions  to  invest  and  pay  dividends  to 
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for  lifo. — [Add  Lodgmect  Sdiedule,  Poim! 
▼•  Ihmm,  U.  E,»  13  Nov.  1875.  B.  2769, 

Vqh  order  for  recoiipiiig  pemonalty  from  realtj^  se* 
L,  C„  25  Jimfj»  1750.  A.  5H3;  S.  C,  1  Ye©.  485. 

For  inqnirv  wlwit  suin^  in  tro^tees*  hands  aroee  from  p 
Me  Brooit>/?  V    /?r,7„7,./  T  -r    21  Ihsc,  1816,  A.  567. 


6.  Ectmiping  MtaUi/far  Timber  a 

**  A3n>  it  appearing  by  the  (Chiei  Clerk's  certi^Oi 
the  sum  of  £  1,076,  the  produce  of  the  underwood  m 
of  the  testator,  was  received  hj  the  Deft  W,,  and 
up  with  the  personal  estate  of  the  testator,  Let  a 
whether  any  and  what  part  of  the  consols  &c., 
directed  to  be  lodged  in  Court,  is  attributable  to  the  i 
and  how  much  of  the  money  to  arise  by  the  sale  hi 
of  the  said  consols  ought  to  be  applied  to  recoup  t 
the  said  sum  of  £1,076,  and  the  accumulations  th 
fund  in  Court  be  dealt  with  as  directed  in  the  sche 
Payment  Schedule,  directing  sale  to  raise  necessary 
ing  oyer  amount  from  personal  estate  account  to  g 
action*] — See  Nayhr  v.  Weiheretl,  V.-C.  L.  Cranwc 
B.  1119. 

KOTESi.  1 

Mortgage  money  in  Couil  being  paid  by  mistake  t< 
to  i-ecoup  j>T(t  raid,  the  simple  contract  creditors  being 
specialty  ;  and  th©  balance  was  to  be  paid  by  the  solrs 
of  the  suit,  and  they  were  to  i^ay  costs  of  suit  to  recoup 
3  K.  &  J.  a2a. 

Where  debts  directed  to  be  paid  out  of  the  income  of 
due  to  him  at  hi^  decease  and  afterwards  to  becom* 
paid  by  the  executrix  out  of  carpus  ^  slie  could  not  be 
amount  out  of  her  life  interes^t  in  property  specifics 
Orten,  Bufdodc  v.  Orffti,  40  CTi.  D.  610,  /^r  Stirling,  J., 
Lawion,  18  Eq,  490, 

An  exor  may  recoup  himself  as  against  the  personi 
have  been  made  by  mistiike :  I/ill  v.  Waiker,  4  K,  &  J. ' 

Aft  to  lesrntees,  &c,,  beings  called  upon  to  refund  at  tb 
beneficiaries,  see  Sect.  XXIX.,  «up,  p,  1393:  and  as  t 
XXX.,  itip,  p.  1398 :  and  as  to  recouping  tenant  for  L 
p,  1422. 


i 


Section  XXXII. — Tenakt  for  Life  of 

1,  Inquiries  m  to  clear  Mesidue,  and  Inredmenh 

1 — 4.  AccoTTjjTs  of  personal  estate,  debts,  fun€ 
legacies, — ^Porsonal  estate  to  be  applied  in  a  due  c< 
**And  Let  the  following  &c, — o.  An  inquiry  what  we 


Tenant  for  Life  of  Re^ue. 


un 


I  personal  estate  at  her  death,  and  what  was  the 
dear  residue,  together  with  the  interest  arising  or 
om,  at  the  end  of  twelve  months  from  her  death  i 
lat  part  or  parts  of  the  personal  estate  of  the  testatrix 
ice  her  death  produced  any,  and  what,  interest,  and 
s  of  money  hath  or  have  been  paid  to  or  retained  by 
enants  for  life  as  in  the  will  mentioned,  in  respect  of 
An  inquiry  whether  the  clear  residue  of  the  personal 
itrix,  or  any  and  what  part  thereof,  and  at  what  time, 
lot  consist  of  consols ;  8.  An  inquiry  what  dividends 
in  or  been  produced  yearly  if  such  clear  residue  or 
the  case  may  be),  or  the  money  arising  therefrom, 
)  interest  arising  or  produced  from  such  dear  residue 
9  months  next  after  the  death  of  the  testatrix,  or  the 
>m  such  interest,  had  been  duly  invested  in  consols 
twelve  months  next  after  the  death  of  the  testatrix, 
onnt  of  such  yearly  dividends,  for  a  period  equal  to 
4ih."  Adjourn  &c.— See  Holland  v.  ff.,  V.-C.  E.,  22 
479;  S.  C,  on  further  consideration.  Form  4,  tVi/l 


ring,  with  regard  to  the  earnings  of  testator's  ships  and 
smure  debentures  and  other  securities  as  between  the 
:  the  residue  and  the  person  entitled  !n  remainder  as 
a  value  ought  to  be  put  upon  ^e  ships  as  at  the  death 
that  the  tenants  for  me  were  entitled  to  £4  p.  c.  per  ann. 
nioh  value  from  the  day  €d  the  detfth  of  the  testator,  and 
profits  ought  to  be  invested  and  form  part,  of  the  testator's 
le  tenants  for  life  wete  entitled  to  the  income  actually 
ecurities  authoriaed  as  iiqLvestments.  3.  That,  as  to  the 
I  the  testator  not  authorized  as  investments,  th<^  tenants 
d,  as  from  the  day  of  the  testator^s  death,  to  the  interest 
3  as  the  amount  mat  would  have  been  realized  by  a  con- 
Qie  end  of  the  year  after  the  death  of  the  testator  would 
the  end  of  the  year. — Costs  of  all  parties  out  of  the 
V.  Gdlatly,  6  Aug.  1867,  A.  2430,  2  Oh.  769;  followed  in 
5  Ch.  D.  642. 


'.—Two  Teatator^— Right  of  Tenant  for  Life- 
Contingent  Legacies. 

f  what  amount  of  capital  was  required  for  payment 
id  testamentary  expenses,  debts,  and  legades  of  the 
ling  aU  income  for  one  year  on  the  amount  of  capital 
as  necessary  for  such  payment." — 2.  Like  inquiry  as 
>ut  not  induding  the  three  contingent  legacies  in  the 
mtioned ;  Declare,  that  surplus  capital  of  the  estate 
»  after  deducting  the  amount  of  capital  required  for 
neral  and  testamentary  expenses,  debts,  and  legades 
.  imder  the  said  inquiry  No.  1,  is  capital  of  the 
te ;  Declare,  as  to  the  surplus  capital  of  the  testator 
ining  after  deducting  the  amoimt  required  for  the 
luneral  and  testamentary  ezpensea  &c.,  when  ascer- 
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tained  nnder  the  said  inquirj  No.  2,  indudiag  in 

capital  coming  from  the  estate  of  the  testator  F., 

tenant  for  life  is  entitled  to  the  income  of  snch  snr^ 

the  death  of  the  testator  W.,  such  surplus  capital,  s< 

in  a  state  of  actual  investment,  to  be  taken  as  ii 

at   the   death   of  the  testator  W. ;   Declare,   that 

tenant  for  life,  is  entitled  to  the  income  arising  f 

the  testator  W.'s  residuary  estate  as  may  be  set  aj 

of  the  said  contingent  legacies  of  &c. ;  And  Let  tb 

an  account  of  what  is  due  to  the  Deft  J.,  as  sucl 

as  aforesaid;   and  on  taking  such  account  regard 

the  payments  mentioned  in  the  said  certificate  as  hi 

to  him  by  the  Pits  on  account  of  his  life  interest  : 

the  testator  W.*s  estate,  and  also  to  any  other  payn 

have  been  made  by  them  to  him  as  such  tenant  f< 

the  Pits  A.  and  B.  pay  to  the  Deft  J.  the  amoun 

BO  certified  to  be   due    to    him." — Tax    and    pay 

accounts. — Adjourn  Scc—Allhusen  v.    Whittell,  V.-( 

1867,  A.  2168;  4  Eq.  295.     For  order  on  further  < 

S,  C,  17  July,  1869,  A.  2503. 


3.  Inquiri/  as  to  Capital  sufficient^  with  the  First 
thereof  J  to  pay  DebtSy  8fc. 

6.  "  An  inquiry  what  amount  of  capital,  with  th* 
year  on  the  amount  of  such  capital,  was  required  fo 
the  funeral  and  testamentary  expenses,  debts,  and 
testatrix,  including  interest  for  one  year  on  the 
interest ;  And  Declare  that  such  capital  and  incc 
applicable  for  the  payment  of  such  funeral  and  t^stai 
debts,  and  legacies  of  the  testatrix,  and  that  th 
capital  forms  the  residue  of  the  capital  of  the  test 
Amounts  of  such  surplus,  capital,  and  income  n 
certified.— ^I'ytm  v.  Butler,  V.-C.  S.,  12  Jime,  1868, 
Lambert  v.  Z.,  V.-C.  B.,  17  Nov.  1870,  B.  2869;  -S 
et  inf.  p.  1420. 


4.  Further  Order — Bights  declared — Children  am 
take  per  stirpes — Recouping  Tenants  for  lAfe— 
of  Income, 

''  Declare,  that  under  the  will  of  the  testatrix  &< 
and  were  upon  the  death  of  the  testatrix  joint  tenai 
dear  residue  of  the  personal  estate  of  the  testatrix ;  A 
death  of  the  survivor  of  the  said  H.  &c.  such  residu 
tween  the  children  of  J.  H.  &c.  or  their  descendants, 
descendants  to  take  only  per  stirpes  and  not  per  capitc 
^Qg  by  the  said  (certificate),  dated  &c.,  that  the  testa 
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that  the  sum  of  £S65  ^ould  have  been  the  amount  of  the  divi- 
ds  asking  from  tha  dear  residue  of  her  estate  for  the  period 
ireeii  her  death  and  the  date  of  such  certificate,  if  such  residue  had 
n  inveeted  in  the  purchase  of  consols ;  And  it  also  appearing  by  the 
I  (certificate)  that  the  several  sums  of  money  therein  particularly 
ationed,  and  amountiog  to  the  sum  of  £83,  were  paid  to  or  retained 
the  said  H,  &c,  out  of  such  clear  residue  in  respect  of  such  their  life 
E^rests  as  aforesaid,  Declare,  that  the  said  sum  of  £365  was,  and  that 

difference  between  that  sum  and  the  said  sum  of  £83  is,  payable 
;  of  Buch  residue  to  the  said  H.  &c.,  or  in  case  of  their  death,  to 
ir  legal  pers.  represYes  respectively,  in  respect  of  such  their  life  in- 
Bsts  as  aforesaid ;  And  all  parties  by  their  counsel  respectively  ad- 
ttiDgthat  the  £2,306  eonsols  in  Court  &c.  is  the  present  clear  residue 
the  teatatrii's  personal  estate ;  And  it  appearing  by  the  said  (cer- 
DSte)  that  all  the  tenants  for  life  are  dead  except  the  Pit,  and  that 
diiepresves  are  parties  to  this  action;"  Let  the  £282,  in  the  Sche- 
ie mentioned,  being  the  di^erence  between  the  sums  of  £364  and 
i3»  he  paid  to  the  Pit  and  such  represves  in  the  proportions  therein 
Bcified  in  respect  of  sue  h  life  interests  of  the  said  tenants  for  life 
ider  the  said  will  aa  aforesaid. — Tax  and  pay  costs  of  all  parties  as 
tween  solr  and  client,  and  exors'  costs,  charges,  and  expenses  out 

the  said  consols.  —  Dividends  during  the  life  of  the  Pit  on  the  said 
ssols  and  on  the  residue  thereof  to  be  paid  to  him. — ^Liberty  to  apply. 
[Add  schedule  directing  sale  of  sufficient  new  consols  to  raise  £282, 
id  for  payment  of  that  amount.] — See  Holland  v.  -ff".,  V.-C.  E.,  13 
ov.  1846,  A.  85  ;  -S',  C,  Form  1,  9up.  p.  1410. 

roT  order  to  pay  income  of  further  funds  to  be  paid  in  to  tenant  for  life, 
e  i?e  Cfmmhn^lmu,  22  Bea\%  287. 

For  doclamtion  as  to  right  of  tenant  for  life  to  income  of  residue  by  will 
reeled  to  be  eonvorted,  eoe  La  Terriere  v.  BtUmeTy  2  Sim.  22;  but  see  Wrey 

Smith,  14  Sim.  202. 

For  declaration  of  liability  for  default,  and  inquiries  as  to  the  values  of 
mAs  and  stocks,  and  other  property  in  money,  and  £3  p.  c.  Anns  at  stated 
mods,  and  at  the  timea  when  they  should  have  been  converted  imder  a 
neviouii  decree,  and  of  a  lease  for  tiuies,  and  as  to  its  non-renewal,  and  as 
i  the  excess  of  income  received  by  the  tenants  for  life  where  the  funds  were 
>  be  invested  in  land,  aeo  Soiutrhv  v.  ClaytoUf  3  Ha.  435. 

Tor  inqtiiry  if  det^aised  tenant  ior  life  was  overpaid,  or  anything  due  to  her 
state,  see  Botm  v.  E.  Dartmoiah,  M.  E.,  30  March,  1797,  A.  386 ;  7  Ves.  137 ; 
L.  C,  Eq.  321,  334. 

Per  inqniries  as  to  some  contiauing  investments,  whether  they  were  proper 
uder  the  will,  and  direction  to  convert  others,  and  to  state  the  value  of 
arioiia  investmenta  at  the  testator's  decease,  and  a  year  after,  and  what 
hould  be  done  as  to  aome,  and  for  payments  to  tenant  for  life  on  accoimt, 
ee  Caldtcat  V.  a,  I  Y,  &  C.  C.  324,  737. 

And  as  to  leaseholdB  and  copyholds,  and  allowance  of  interest  to  tenant  for 
^0,  »ee  mhs&ti  v.  BtM,  Walker  \.  Shorty  lb,  320,  n.,  321,  n. ;  in  the  latter  case 
MB  funds  were  to  be  invested  in  land. 

For  declaration  that  th©  tenant  for  life  was  entitled  to  interest  at  £4  p.  o. 
Erom  the  testator's  decease,  out  of  or  in  respect  of  the  interest  of  securities, 
Joaverted,  or  to  be  csonvertod,  taking  their  value,  where  imsold,  a  year  after 
Swtatttr'a  decease,  and  direction  to  pay  him  the  interest  of  securities  not  con-' 
TCrted,  he  undertaking  to  refund  if  called  on,  and  the  interest  of  securities 
thoa  ar  to  be  duly  invested,  see  CcUdecoU  v.  C,  1  Y.  &  C.  0.  738 ;  and  as  to' 
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allowances  to  the  tenant  for  life  in  respect  of  interest  ordivi 
land  V.  Cooke,  1  Col.  503 ;  and  see  Taylor  v.  Clark,  1  Ha.  1 

For  order  apportioning  a  charge  on  stock  between  life  ii 
sion,  see  Bristed  v.  Wilkins,  3  Ha.  240. 

For  declaration  as  to  right  to  rents  for  a  period,  and  to  i 
except  those  of  which  the  use  is  the  consumption,  and  to  t 
produce  of  such  as  were  sold,  and  as  to  the  absolute  right  1 
which  is  the  consumption,  and  as  to  ready  money  in  the  lx< 
and  foreign  funds,  see  Montr esor  v.  Af.,  1  Col.  703. 

For  inouiry  as  to  sums  expended  in  keeping  up  policies 
how  much  thereof  was  to  be  attributed  to  capital,  and  how 
see  Huggina  y.  Bobinwm,  V.-C.  S.,  6  Nov.  1668,  A.  2964. 


5.  Inquiry  as  to  Invest f?ie7ifSj  mid  if  in  Comoh^  and 

**  An  inquiry  what,  at  the  expiration  of  one  year  a 
the  testator,  was  the  value  of  the  leasehold  propertj 
bequeathed,  and  all  other  the  personal  estate  of  the  te 
fically  bequeathed,  and  not  at  the  time  of  his  death  inv 
And  what  amount  of  such  anns  would  have  been  pu 
time,  if  a  sum  equal  in  value  to  the  said  leasehold  p 
sonal  estate  had  been  then  invested  in  the  purchase 
what  would  have  been  the  amount  of  dividends  tl 
accrued  in  one  year  on  such  anna  if  purchased  as 
what  would  have  been  the  total  amount  of  dividen 
have  accrued  on  such  consols,  if  purchased  as  afoi 
death  of  the  testator  down  to  the  date  of  the  Chief  C 
to  be  made  in  pursuance  of  this  order." — Added  to  d( 
hearing. — Morgan  v.  3f.,  M.  E.,  7  June,  1851,  B.  98( 
for  the  original  decree,  see  1837,  B.  984. 


I  j 


J  1 


6.  Inquiries  as  to  Application  of  Corpus  and  Incoti 
Pei'sonalty  and  Realty^  to  pay  Debts  and  Inte 
Tenant  for  Life  and  Remainderman. 

Let  the  following  &c. : — 1.  An  inquiry  what  were 

and  amount  of  the  personal  estate  of  the  testator  S. 

quent  to  the  16  January,  1843,  being  the  date  of  th 

the  firm  of  P.  {up  to  which  time  the  interest  had  been  ke} 

inquiry  when   such  personal    estate,   and  every  pai 

realized  and  made  available,  and  how  much  there 

capital,  and  how  much  of  interest,   dividends,   or 

accrued  or  arisen  thereon  subsequent  to  the  said  16  Jai 

how  much  thereof  is  applicable  in  case  of  the  deficienc; 

of  the  testator  in  respect  of  the  debts  charged  there 

3.  An  inquiry  what  amount  of  debts  of  the  testator  i 

on  the  said  16  January,  1843,  and  what  amoimt  of 

thereon  from  and  after  that  day ;  and  also  what  is  th( 

costs,  and  costs,  charges,  and  expenses,  if  any,  incurrc 

or  anywise  in  relation  to  the  said  testator's  estate,  ar 

and  whether  such  costs  &c.,  if  any,  relate  to  the  capital 
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ate,  or  to  tlie  management  and  receipt  of  rents  and  income  of  his 
1  states  ;  4,  An  iBquirf  how  much  of  the  said  debts,  and  interest 
1  costs  &c,f  if  anj,  were  paid  oat  of  the  testator's  said  personal 
ftle;  5.  An  inquiry  how  iniich  of  such  part  of  the  said  personal 
^  aa  coEBisted  of  capital  has  been  applied  in  discharge  of  the 
ncipal  of  the  said  debts,  and  in  payment  of  the  said  costs  &c.,  if  any, 
ftting  to  capital,  and  how  much  in  payment  of  interest  accrued  on  the 
d  debts  since  the  said  1 6  January,  1 843,  and  in  payment  of  costs  &c. 
fttiug  to  rents  and  income,  and  how  much  of  such  part  of  the  said 
r«onal  estate  as  consisted  of  interest,  dividends,  or  annual  produce, 
1  of  the  accumulations  thereof,  has  been  applied  in  payment  of  the 
ncipal  of  the  8aid  debts,  and  in  payment  of  the  said  costs  &c., 
Kting  to  capital,  and  how  much  in  payment  of  interest  accrued  as 
iresaid  on  the  said  debta  and  costs  &c.,  relating  to  rents  and 
ome ;  6.  An  inquiry  how  much  of  the  principal  of  the  said  debts, 
I  bow  much  of  the  said  coats  &c.,  relating  to  capital,  would  remain 
a,  if  capital  only  of  the  personal  estate  had  been  applied  in  or 
r&rdB  payment  of  the  said  debts  and  costs  &c.,  relating  to  capital,  so 
'  as  the  same  will  extend  ;  and  also  how  much  of  the  interest 
TQed  aa  aforesaid  on  the  Esaid  debts,  and  of  so  much  of  the  said 
rts  kCf  relating  to  rente  and  income  as  aforesaid,  would  remain  due 
he  interest,  dividends,  and  annual  produce,  and  accumulations  thereof 
ly  had  been  applied  in  or  towards  payment  of  the  interest  accrued 
aforesaid  on  the  said  debts  and  of  the  costs  ftc.,  relating  to  rents 
d  income  aa  aforesaid ;  And  it  appearing  that  part  of  the  legacies  of 
0,000  each,  and  some  interest  thereon  (the  whole  of  which  by  the 
eree  dated  &c,,  are  declared  charged  exclusively  on  the  real  estate  of 
>  testator]  have  been  paid  out  of  his  personal  estate,  Let  the  f ol- 
ring  &e. : — 7.  An  inquiry  how  much  of  such  part  of  the  personal 
ate  as  consisted  of  capital  has  been  applied  in  discharge  of  the 
ncipal  of  the  said  legacies,  and  how  much  in  payment  of  interest 
3Tied  thereon  since  the  said  16  January,  1843 ;  8.  An  inquiry  what 
xihaa  been  raised  since  the  said  16  January,  1843,  by  sale  of  the 
tator's  real  estates,  and  what  is  the  net  sum  which  has  arisen  since 
s  same  date  from  the  rents  and  profits  of  the  real  estates,  and  from 
^rest,  or  accumtilations  of  interest  on  such  rents  and  profits,  or  on 
*  purchase-moneys  of  the  real  estates,  and  from  the  dividends  or 
^rest  of  the  stock  in  which  the  same  may  have  been  invested ;  9.  An 
Itiiiy  how  much  of  such  part  of  the  proceeds  of  the  sale  of  the  real 
ate  as  consisted  of  capital  has  been  applied  in  discharge  of  the 
incipal  of  the  testator*s  debts,  and  in  payment  of  the  said  costs  &c., 
aforesaid,  relating  to  eapital^  and  how  much  in  payment  of  interest 
the  said  debts  and  costs  &c,,  relating  to  rents  and  income,  and  how 
icb  of  the  rents  and  profits,  and  interest  and  dividends,  or  accumu- 
ioni;  of  interest  and  dividends  as  aforesaid,  has  been  applied  in  pay- 
mt  of  the  principal  of  the  said  debts,  and  the  said  costs  &c.,  if  any, 
ating  to  capital,  and  how  much  in  payment  of  interest  on  the  said 
bte  and  costs  &c;,  relating  to  rents  and  income  as  aforesaid ;  10.  An 
[uiry  how  much  of  the  principal  of  the  said  debts,  and  how  much  of 
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the  said  costs  &c.,  relating  to  capital,  would  remain 
only  of  the  proceeds  of  the  said  sales  had  been  app 
the  said  debts  and  costs  &c.,  relating  to  capital,  s 
would  extend,  and  also  how  much  of  the  interest  of 
costs  &c.,  relating  to  rents  and  income  would  rem; 
rents  and  profits,  and  interest  and  dividends,  anc 
interest  and  dividends,  as  aforesaid,  only,  had  bee 
ment  of  the  interest  of  the  said  debts  and  costs  &c., 
rents  and  income  as  aforesaid. — Adjourn  &c. — Sh< 
27  Jan.  1857,  B.  581  ;  S,  C,  4  Drew.  219,  501. 


7.  Inquiries  as  to  Pai/ments,  and  Investment  in 
Dividends^  actual  or  possible. 

Usual  accounts  of  personal  estate ; — "  And  if  i 

any  of  the  testator's  debts  or  legacies  heve  been  pai 

has  been  paid  for  principal,  and  what  for  interest  tJ 

and  when  such  payments  respectively  were  made, 

dear  residue  of  the  testator's  personeil  estate  at  his 

what  part  of  the  testator's  personal  estate  hath  fron 

his  death  produced  interest  or  dividends,  and  th 

interest  or  dividends,  and  what  sums  of  money  recer 

dividends  accrued  upon  or  from  any  part  of  the  tes 

been  laid  out  at  interest,  or  in  the  funds;  and  1 

interest  and  produce  of  the  sums  of  money  receive 

last  mentioned ;  and  in  what  securities  or  funds  8v 

and  the  produce  thereof,  are  now  invested,  and  hav 

been  invested ;  and  what  part  of  the  testator's  esta 

the  funds  at  the  time  of  his  death,  or  hath  been  inv( 

exors,  or  either  of  them,  since  that  time,  distinguisl 

Buch  investments  respectively  were  or  have  been  i 

parts  of  such  funds  did  not  or  do  not  consist  of  ( 

what  dividends  would  have  arisen  and  have  accrued 

funds,  not  being  consols,  as  were  purchased  befon 

testator  had  been  sold,  and  the  money  arising  thei 

out  in  the  purchase  of  consols  at  the  death  of  the 

what  dividends  the  same  would  have  produced  if  so 

at  the  end  of  twelve  months  after  the  death  of  the 

what  dividends  would  have  been  produced  from  bu 

sisting  of  consols  purchased  since  the  death  of  t! 

moneys  wherewith  the  same  were  purchased  respe 

time  or  times  of  such  respective  purchases,  been  laid 

and  not  in  such  other  funds ;  And  an  inquiry  wl 

have  been  paid  to  W.  &c.,  to  whom  the  interest  of  1 

the  testator's  estate  was  given  for  their  lives  and  tl 

the  survivors  and  survivor  of  them,  on  account  of 

Adjourn  &c. — See  Smith  v.  Wilkinson^  L.  C,  9  Feb. 

For  order  (where  large  sums  of  money  had  been  paid  fi 
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itor's  death  out  of  his  estate  in  oompromise  of  an  alleged  breach  of  trusty 
an  the  footing  that  each  of  such  sums  was  composed  of  a  principal  debt 
when  the  claim  originated,  and  of  interest  thereon,  to  the  testator's 
h,  at  £5  p.  c.  per  ann.,  and  of  interest  on  such  principal  and  interest 
1  the  death  to  tlio  time  of  payment,  the  several  amounts  of  such  principal 
^  and  interest  should  be  ascertained,  and  the  interest  until  tne  death 
rged  against  the  corpus,  and  the  subsequent  interest  against  income,  see 
htm  T.  StainUfTi,  11  Eq.  388,  389. 


8,  Profits  of  Business  declared  to  be  Income. 

)kxar£  that  aocording  to  the  true  construction  of  the  will  of  the 
ator  0,,  the  profits  of  the  business  of  a  wholesale  provision  mer- 
nt,  formerly  belonging  to  the  testator,  which  accrued  whilst  such 
mess  was  carried  on  by  his  ezors  and  trustees,  namely,  from  &c.  to 
,  after  payment  thereout  of  all  expenses,  are  income,  and  that  the 
m  ought  to  be  paid  to  the  tenant  for  life. — Costs  to  be  paid  out  of 
ator's  estate.—;?*  Chancellory  C.  v.  Broum  (0.  A.),  21  Feb.  1884, 
253 ;  B,  a,  20  Ch.  Div.  42. 

NOTES. 
OOlTYEBSIOir  AS  BETWEEN  TENANT  FOE  LIFE  AND  EEILAINDEBMAN. 

Watting  Proper t^.^ — When  property  of  a  wasting  nature,  such  as  short 
IBB,  is  g^ven  to  several  persons  m  succession,  it  must  be  converted  for  the 
lefit  and  seciirit}'  of  the  remainderman ;  and  in  hke  manner  reversions  are 
be  sold  that  the  tenant  for  life  may  have  the  benefit  of  them :  Dimes  v. 
M,  4  Uxiss.  200  ;  Hawe  v.  L.  Dartmouth,  7  Ves.  137,  148 ;  2  L.  Ca.  Eq, 
h  309 ;  Pickeriit^^  v.  P.,  4  My.  &  0.  489,  498 ;  Tickner  v.  Old,  18  Eq.  422 ; 
rtrr  v.  BadfJeietj,  5  Ch.  D.  542. 

this  rule  does  Dot  proceed  upon  conversion  being  definitely  intended,  but 
the  intent  of  cnjojTnent  in  succession ;  Cafe  v.  Bent,  5  Ha.  34 ;  Morgan 
M.,  14:  BetiT,  72,  85 ;  Jebb  v.  Tugwell,  20  Beav.  84 ;  and  it  may  of  course 
excluded  hy  the  testator's  expression  of  a  contrary  intent,  e.g.,  where  a 
5cial  power  ij*  i^ven  to  retain  existing  investments:  Oray  v.  Siggera,  15 
u  D.  74;  :ind  for  other  instances,  see  Alcock  v.  Sloper,  2  My.  &  £.  699; 
ihns  V.  €\,  lb.  703  ;  Bethunc  v.  Kennedy,  1  My.  &  (J.  114;  Blann  v.  Bell, 
D,  M.  &  0.  775 ;  5  B.  &  S.  658;  Holgate  v.  Jennings,  24  Beav.  623;  Lean 
I.,  23  W,  E.  484;  Craig  v.  Wheeler,  8  W.  E.  172;  29  L.  J.  Ch.  374; 
ild^iy  V.  S^mdj/t,  7  Eq.  455 ;  Thursby  v.  T.,  19  Eq.  395 ;  Be  Thomas,  Wood 
r.,  (1891),  3Ch.  482. 

The  rule  doe.**  not  apply  where  neither  fund  nor  parties  are  within  the 
risdiction  at  testator's  decease,  but  does  when  they  come  within :  Holland 
Buffhes,  16  Vea.  Ill;  3  Mer.  685. 

It  reqmrea  strong,'  words  to  exclude  the  rule :  Be  Llewellyn,  29  Beav.  171 ; 
tldecoU  V.  C,  1  Y.  &  C.  C.  312;  and  the  onus  is  on  those  who  contend  for 
I  exclioflion ;  Monjan  v.  M,,  14  Beav.  72 ;  Macdonald  v.  Irvine,  8  Ch.  Div. 
IL 

Zym  whei«  it  applies  the  Court  is  not  bound  to  sell  if  prejudicial :  Craig 
Whffier^  8  W,  B.  172;  and  exors  may  exercise  a  reasonable  discretion  as 
the  time  lor  ccmversion :  Marsden  v.  Kent,  5  Ch.  Div.  598. 
If  an  annuity  for  years  forms  part  of  the  residue,  till  sold,  it  should  be 
vested  and  treated  as  residue:  Crawley  y.  C,  7  Sim.  427;  but  where  part 
^  the  residue  consigted  of  annuities  and  life  poHoies  to  secure  the  principal, 
L^  vere  kept  up,  and  the  surplus  annuities  paid  to  the  tenant  for  life : 
if-figaU  V.  Barnard,  5  Beav.  245. 

^kares  in  unlimited  cos.  should  in  like  manner  be  converted :  Oraybum  v. 
l<irkwn,  3  Ch,  605 ;  Sculihorpe  v.  Tipper,  13  Eq,  232;  Anderson  v.  Bead,  22 
^  E.  527  ;  unless  there  is  an  absolute  discretion  to  postpone  conversion ;  Be 
orringt^m,  Btindl^  T.  Partridge,  13  Ch.  Div.  654. 
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Postjxmement  of  Convfrsion ."] — ^WHere  the  exors  liave 
conversion,  or  it  is  more  for  the  benefit  of  all  parties,  th« 
converted  but  their  rahie  at  the  death  is  ascertained,  and 
per  ann.  on  the  amount  paid  to  the  tenant  for  life :  Be  j 
171,  fi  Slip.  p.  978. 

This  may  be  done  under  the  direction  of  the  Court,  thoi 
by  the  will :  Gibson  v.  Bott,  7  Vee.  89 ;  Meyer  v.  Simojisen 

On  the  same  principle,  where  the  exors  have  properly 
sion  under  a  discretionary  power,  £4  p.  c.  per  ann.  on  th 
to  the  tenant  for  life  :  Brown  v.  GeUatlt/,  2  Ch.  751  ;  but  1 
where  the  trust  is  to  convert  **  immediately,  or  so  soon 
as  to  my  trustees  may  seem  fit " :  Sculthorpe  v.  Tipper 
whore  the  trust  is  in  their  absolute  discretion  to  convert : 
22  W.  R.  527  ;  v.  inf„  p.  1419. 

In  ca^s,  on  the  other  hand,  in  which  conversion  has  bee: 
poned,  the  tenant  for  life  has  been  allowed  only  so  much  a 
received  as  dividends  if  the  securities  had  been  converted 
year  and  invested  in  consols :  Dimes  v.  jS'cott,  4  Buss.  200 ; 
Eq.  422  ;  Brown  v.  GeUaily,  2  Ch.  759 ;  Smith  v.  Wilkin 
p.  1416.     And  see  Porter  v.  Baddeley,  5  Ch.  D.  542. 

Though  a  sale  was  to  be  with  the  son's  approval,  he 
trustee,  jwstpone  it  to  his  sister's  prejudice:  Lord  t.  Wig 
G.  803 ;  and  the  rights  of  the  parties  are  not  to  bo  afl 
conversion,  though  authorized:  Greisley  v.  E,  Chest^rfie 
AUhusen  y.  WhitteU,  4  Eq.  295;  Minors  v.  Battison^  1  A 
Earl  of  Chesterfield:' 6  Trusts,  24  Ch.  D.  643 ;  Be  Chancelh 
Ch.  Div.  42. 

If  trustees  decline  to  exercise  a  discretion,  the  Courl 
rules  :  Jcmes  v. «/.,  5  Ha.  464. 

Where  ships  were  left  to  trustees  in  trust  to  sell  at 
trustees  should  judge  expedient,  "  but  not  without  the  o 
wife,"  they  could  not  be  sold  against  her  wish,  but  liberty  i 
in  Chambers  for  a  sale :  King- Sampson  v.  AT.,  W.  N.  (66) 

Where  the  duty  to  convert  is  only  implied,  and  by  mi« 
has  been  enjoyed  by  the  tenant  for  life  in  specie,  the  Coi 
interest  at  £4  p.  c.  per  ann.  on  the  value  taken  at  the 
Sutherland  v.  Cooke,  1  Col.  503. 

Income :  Tenant  for  Life,  when  entitled  to  ivhole.'] — ^The 
entitled  to  the  whole  income  arising  as  follows : — 

1.  From  wasting  securities  which  the  testator  directed 
specie:  Howe  v.  Ld,  Dartmouth,  7  Ves.   149;  Alcock  v. 
cases,  sup, 

2.  From  such  investments  as  the  Court  authorizes :  Cah 
C.  0.  324. 

3.  From  investments  which,  though  such  as  in  genera 
verted,  are  specially  authorized  by  the  will :  Brown  v.  Ge^ 
Lambert  v.  Z.,  16  Eq.  320,  where  the  tenant  for  life  was  h 
profits  from  carrying  on  the  testator's  trade:  Be  Chancellai 
Ch.  Div.  42,  Form  8,  sup,  p.  1417,  where  the  testator 
profits  of  his  personal  estate,  until  conversion,  should  be  t 
and  the  tenant  for  life  was  held  entitled  to  the  profits 
reasonably  carried  on  with  a  view  to  its  sale  as  a  going  con 

4.  From  investments  not  wasting,  and  not  authorized,  1 
the  exors  have  special  power  to  postpone:  Walker  v.  Sh 
Bulkeley  v.  Stephens,  3  N.  E.  105 ;  Lean  v.  Z.,  23  W.  B, 
Nixon  Y,  S.,  39  Ch.  D.  50  (where  a  distinction  is  suggested 
and  hazardous  investments);  Be  Thomas,  Wood  v.  i'.,  (1 
although  the  exor  is  the  tenant  for  life  :  S,  C, ;  and  see  Lu 
Beav.  488,  n.;  13  Beav.  446,  et  inf.  p.  1422;  Baud  v.  Faro 
628. 

5.  From  property  directed  not  to  be  converted  until  a  8p< 
that  time  arrives  :  Green  y,  Britten,  I  D.  J,  &  S.  649. 

Where  trustees  without  authority  lent  money  at  5  p.  c,  t 
was  entitled  to  the  whole :  Stroud  v.  Gwyer,  28  Beav.  130, 
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pending  OonverBion .]  —Where  there  ia  an  express  trust  for  conyersioii 
>  money  atid  iaTeetment  in  s']>ecified  securities,  the  tenant  for  life  is  entitled 
n  the  testator's  death  to  the  income  of  all  such  parts  of  the  estate  as  are 
Bsted  in  acooniance  with  such  trust,  and  as  to  those  which  have  to  be 
Tertod,  from  the  time  of  conversion,  or  the  end  of  a  year,  whichever 
ipens  first :  Gibson  v.  Bott^  1  Ves.  89 ;  Angerstein  v.  MariiUt  Hewitt  v. 
rri9,  T-  &  E,  232,  241 ;  La  TerHere  v.  Bulmer,  2  Sim.  18;  Vickera  v. 
tf,  3  Mv.  &  K.  500;  Iktttglas  v.  Cangreve,  1  Keen,  410;  Taylor  v.  Clark, 
[a.  161 ;  Macpherson  v,  Jlf„  I  Macq.  243 ;  16  Jnr.  847 ;  Allhwen  v.  WhitteU, 
q.  2f>5. 

Ls  to  the  income  of  what  is  unconverted  within  the  year,  the  tenant  for 
has  "been  held  entitled »  as  from  tiie  death,  to  so  much  as  it  would  have 
iuoed  if  invested  in  conmb  at  the  end  of  the  year :  Dimes  v.  Scottf  4  Buss. 
;  Taylor  v,  Chrk,  1  Ha.  161 ;  Brown  v.  Gtllatly,  2  Ch.  751 ;  Anderson  v. 
d,  22  W,  E.  627;  M^^rgan  v.  Hf-,  14  Beav.  72,  89;  or,  according  to 
hujsen  T.  WhititU,  at  the  dteith. 

Q  Audtrmn  v,  Mtud,  mp.,  the  rule  was  applied  in  the  case  of  a  specific 
icy  of  sharos  given  to  tnifit^^s  '*  upon  trust  to  convert  the  same  at  their 
»lute  discretion/' 

bt  in  ^me  of  the  older  cases  income  from  the  unconverted  part  was 
m  only  from  a  year  after  the  death :  Sitwell  v.  Bernard,  6  Ves.  620 ; 
ttr«  V.  Siott,  '^  Mv.  &  K.  500 ;  Tucker  v.  Boewell,  6  Beav.  607  ;  Taylor  v. 
>bert,  Orij^h  v,  Morgan,  1  Ja€.  &  W.  308,  311,  n. 

a  Etiiwrnile  V.  Markiand,  G  Ves.  528,  n.,  interest  was  given  to  the  second 
uit  for  life,  from  the  death  of  the  first,  the  fund  not  having  been 
Bflted  in  his  Life* 

Q  Stuari  v.  Briitre,  6  Vet^.  529,  n.,  interest  was  given  from  the  decree, 
ich  was  within  a  year  of  the  testator's  death. 

Hie  incomo  of  legaeioa  not  paid  tiU  the  end  of  the  year  is  part  of  the 
Am :  Amphhtt  v.  Farkf,  1  Sim.  275 ;  4  Buss.  75. 

Vlierij  there  is  also  a  power  to  postpone  the  conversion  of  non-wastine 
mtii^,  the  tenant  for  life  takes  the  actual  income  till  conversion,  and 
jrwiirdrt  di^adendsj  or  inters  ?st,  on  the  proceeds :  Walker  v.  Shore,  19  Ves. 
i;  WreyY,  Siaith,  14  Sini.  202,  212;  Bidkdey  Y.  Stephens,  3  N.  B.  105; 
Se%i>eli,  U  Eq-  80;  and  Hjtfirling  y.  Parker,  9  Beav.  524,  where  this  was 
iwsaly  directed,  as  in  Burton  v.  Mount,  2  Dr.  &  S.  383 ;  and  see  (Jasa- 
for  T.  Sirodt,  19  Yoa.  390,  n. ;  but  he  is  not  entitled  to  interest  on  any 
t  which  is  unproductive  :  Madcie  y,  M,,  6  Ha.  70. 

Jnder  a  gift  of  seenrities  for  the  time  being  constituting  or  representing 
residuary  estate,  coupled  with  an  absolute  discretionary  power  to  the 
stees  to  retain  inYestmeDi'^,  the  tenant  for  life  was  entitled  to  the  whole 
income  of  retained  securities  carrying  6  p.  c.  interest,  and  redeemable  at 
at  a  future  date,  but  worth  considerably  more  than  par  in  jprcesenti :  Be 
mat,  Wood  v.  Z.,  (1801)  3  Ch.  482. 

n  the  case  of  wastmg^  Becmities  he  takes  only  interest  at  £4  p.  c  on  the 
uc  stt  the  death;  Brotvn  v.  Gellatly,  2  Ch.  751,  758;  althougn  there  was 
ower  to  nitttin  ta^tator*H  iuTO^tments :  Porter  v.  Badddey,  5  Oh.  D.  542 ; 
d  see  CahkcaU  \\  V.,  1  Y.  &  0.  0.  312);  or  on  the  value  as  shown  by 
>ssquent  realization  :  Lord  \\  Wightwick,  4  D.  M.  &  Q.  803 ;  Wilkinson  v. 
w«in,  23  Beav.  469 ;  IVriffht  v.  Lambert,  6  Ch.  D.  649. 
Ji  Yatt^  y,  r,^  28  Beav.  637,  trustees  with  a  power  to  do  so  having  post- 
led  the  sale  of  land  partly  unproductive,  the  tenant  for  life  was  only 
itled  to  the*  actual  rents  until  sale. 

U  to  what  words  give  the  trustees  such  discretion  to  postpone  conversion, 
Minor  t  v.  Batfiton,  I  A  pp.  Cas.  428 ;  and  that  trustees  are  not  bound  to 
LVfjrt  within  the  year^  even  though  the  property  is  shares  in  an  unlimited 
.  Bee  E^  NQTrimjion,  Brindlq/  T.  Partridge,  13  Ch.  Div.  654. 
4  Schulrjiehl  v.  Bed/ent,  2  Ur,  &  S.  173,  imder  a  will  giving  direction  as 
time  for  sale,  the  tenant  for  life  took  the  whole  actual  mcome  of  the 
ate,  whether  convertCKi  or  not ;  and  see  Miller  v.  M,,  13  Eq.  263  (royalties 
HI  an  open  brickfield). 

y>  to  income  of  Leaseholds  which  testator  neglected  to  renew  in  time,,  see. 
fold  T.  Shiliing/ord,  25  W,  E.  425. 

■i  the  property  consists  of  a  business  which  is  sold  to  one  of  the  trustees, 
I  the  sale  is  set  aside^  the  tenant  for  life  will  (semble)  be  entitled  to  the 
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pronto  OS  income;  72*  K'  U 

%U%m»  Re  Hill^  60  L,  J. 

Ijj«ltiirie»*  will  be  direcioii  a>  m  n<Av  imii  n  <■!  tho  \ 
intcri'st  ruwl  how  mucK  from  capital,  in  ortler  to  d 
t*-nant  fur  life  and  remaiiidormaji ;  Fonri  I,  mp.  p.  1^ 
)'«iNi../,  9  V<58,  552 ;  JtijiV  T,  SAatt-,  1  So.  &  L.  277,  ^t 

WXkt^rv,  iuetead  of  com  plying  with  a  trust  for  co 
OflcertAined,  and  interest  on  the  amount  paid*  it  nuu  I 
r,  BviU  7  Vea.  89;  Rt  LtmtUyn,  29  Beav,  174,  ei  d 
Otihttltf,  2  Cb.  7^. 

Whoro  a  trtLst  for  oonTimon  of  wasting  property 
implied  fixmi  there  bein^  estates  in  succession,  tne  io 
fn>m  the  death  :  Ftarm  v.  Toun^^  9  Ves.  549 ;  Meyrr  ^ 
723 ;  but  see  Lord  t.  Wighimek,  4  D.  M.  &  G.  803,  8] 


EESIDUB— O0BFU9  ASfD  DrOOXB, 

Hue  xwdue  ia  what  remains  after  paying  debts 
eKpeusee  of  ostetcuting  the  wiU :  TrHhetey  t.  Heltfar^ 
WfHh  V.  Hmmrth^  C.  &  Ph.  228  ;  ^fawy  v.  Guhan,  2» 
coeta  should  be  discharged  before  payment  of  income 
4  Eq.  29  ij ;  if  sums  are  eet  apart  to  meet  legacies  oi 
occure»  the  interest  is  part  of  tie  income  of  residue,  anc 
for  life :  S.  t\  ;  Crawletf  v.  0.,  7  Sim.  427 ;  Shutil^mn 
and  intereat  and  accumulations  after  twenty-one  yeai 
pavtnent»  form  port  of  the  capital  of  re^aidue  :  SJC.  j 
next  entitled :  TricJmf  v.  T.,  3  My.  &  K,  665. 

In  (rrrt>%\%  E.  clei*Urpt4i,  13  Beav.  288,  the  dei 
to  be  sold  to  pay  debts  was  held  entitled  to  hare  the 
the  debt^  ptiia  out  of  the  ci*rpiis. 

In  A Uhu^rti  y.  WhitifU,  4  Eq,  295,  Form  2»  $np.  p.  141! 
residue  was  only  entitled  to  the  income  after  keepini 
dobts  aa  from  tho  d^^ath ;  but  (trti4hy  v,  K*  Chestrr/ir 
see  Borneo  v.  IJoud,  32  Beavi  653. 

In  Mtir»}niU  Y.  f.'rouihtr,  2  Ch,  D.  199,,  the  rule  in  J 
preferred.  It  was  followetl  in  Lambert  v.  X.,  16  Eq. 
were  paid  before  the  end  of  the  year,  and  the  incon 
with  the  capital. 

Where  a  testator  had  ooTenanted  to  pay  an  annul 
estate  proved  insufficient  to  discharge,  the  tenant  for 
paying  the  annuity,  was  entitled,  in  respect  of  each 
on  eorpw,  but  had  to  keep  down  the  interest  on  the  a 
Ilarri^nm,  Tovmscn  t.  ff,,  43  Ch.  D.  55, 

And  where  the  estate  was  not  Bufficient  to  keep  dow 
government  iiUDuitiea  were  purchased  there  would  b 
tenant  for  life  waf?  held  not  to  be  entitled  to  have  such  ai 
the  income  was  directed  to  be  applied,  so  far  as  it  woul 
annuities,  the  deficiency  being  from  time  to  time  ma<J 
Ite  Grant,  Wafkfr  v,  Marttneau,  52  L.  J.  Ch.  552. 

And  as  to  the  incidence  of  interest  on  legacies  rems 
year,  see  Massy  y.  (Juhan,  stqu 

What  I\optrii/  muM  be  eoni*tii<^.l — ^AU  shares,  s 
though  not  of  a  perishable  or  wasting  nature,  muF 
thej  are  such  as  ai^  iillowixl  by  law  or  the  general  ni 
which,  r.  mp.  p.  1CK)2  ;  A^ol.  I*  p.  201),  or  expr^dy  li 
tator :  ThorutAm  v.  FAli»,  15  Beav.  193  ;  Sou^by  v.  Ch 
fkcott  V.  a,  1  Y.  &  C,  C,  312;  Bhmn  v.  BelK  2  B,  M. 
658  ;  Hour  t,  E.  /hirtmoufh,  7  Yes.  137 ;  2  L.  C.  Eg.  J 

Though  tenant  for  life  is  entitled  to  enjoy  in  specie, 
debts,  must  be  realized:  JloiyaU  v.  JfuninySt  24  Beay. 

If  any  part  is  invested  on  real  security,  an  inquiry  m 
it  will  be  for  the  benefit  of  the  parties  interested  t<i  < 
Dartmouth,  7  Yes.  137. 

In  Barrif  y.  Murriott,  2  B.  &  S.  491,  ik^  C<jurt  woi 
ol  investment  from  consols  in  Court  to  mortgage  eeci 
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iargan  t.  M.,  14  Boav.  92  ;  but  now  Bee  the  52  &  53  V.  C.  32,  ftnd  0.  xxn. 

#«iP.  p,  1002;  Vol,  Lp.201. 

dridends  were  ordered  to  be  paid  to  tenant  for  life,  and  on  proof  of  hia 

th  to  a  st^oond  :  Rt  Brent,  8  W.  B.  270 ;  but  this  is  contrary  to  the  usual 

:tioe :  v.  su^.  YoL  I*  j.  200. 

he  Courts  m  construing  life  estates  and  bequests  of  personalty,  is  not 

nd  by  rules  derived  from  tenure,  and  not  resting  on  intention,  nor  by 

ss  as  to  realty  :  i?-^  Wynch,  5  D.  M.  &  G.  188 ;  1  Sm.  &  G.  427  ;  Ooldney 

^bh,  19  Beav.  338. 

ntxmie  or  faptY^/.]— Tenant  for  life  of  Bank  stock  is  not  entitled  to  a  bonus 
BOS  giTen  in  the  shape  of  an  increased  dividend :  Clayton  v.  Oreaham,  10 
L  288,  290 ;  BuTchuf  v.  Waineu-right,  14  Ves.  66 ;  Norris  v.  Harrison,  2 
i.  279 ;  and  fonnei  ly  the  tenant  for  life  only  got  so  much  of  the  dividends 
rould  make  £3  It)*),  p.  c,  unless  the  order  otherwise  directed :  see  Dale 
layt$,  2  Sm.  &  G,  yil ;  but  by  Gen.  Ord.  August,  1861,  the  tenant  for  life 
a  have  the  whole  dividend  on  Bank  stock  in  Court,  unless  the  particular 
BT  otherwise  provides ;  and  see  Hooper  v.  Bossiter,  M*C1.  627 ;  MattJiewa 
Waiide,  1  Euas.  &  M.  397. 

LB  to  the  rights  of  t<mant  for  life  and  remaLaderman  to  bonuses  on  shares. 
Ward  V.  Combe,  7  Sim.  634  ;  Hollia  v.  Allan,  14  W.  E.  980 ;  on  life  policies, 
irtnty  v.  Ferrers,  1  Sim.  137 ;  to  royalties  from  open  brickfields.  Miller  v. 

13  Eq.  263. 

L  bonus  ariijing  fi^oni  the  profits  of  tiie  half  year  (^Flumhe  v.  Neild,  8  W.  E. 
),  or  a  s|)ecial  dividend  from  a  quinquenmal  division  of  surplus  profits 

Eopkint,  18  Bq-  696),  is  income.  But  not  profits  which  by  the  articles 
partnership  were  not  divisible:  Straker  v.  Wihon,  6  Oh.  503;  and  see 
'Uson  v.  Ehm^l  Eq,  188;  Browne  y.  Collins,  12  Eq.  586. 
¥here  the  co.  has  f»ower  to  determine  whether  profits  shall  be  treated  as 
cmi©  or  capital,  the  iaterest  of  the  tenant  for  life  depends  on  the  decision 
the  CO. :  Me  Bouch,  B.  v.  Sproule,  12  App.  Ca.  385 ;  aecus,  where  there  is  no 
h  power :  B.  t\,  at  pp.  397, 401 ;  Irving  v.  Houston,  4  Paton,  Sc.  App.  521. 
Che  mere  fact  that  the  profit  is  carried  to  a  reserve  fund  is  not  sufficient 
stamp  it  as  capital:  Be  Alshury,  Sugden  v.  A,,  45  Oh.  D.  237 ;  and  see 
hhock  V.  BHtkh  Bank  of  S.  Africa,  (1892)  2  Ch.  198. 
[n  Be  Northage,  60  L.  J.  N.S.  Ch.  488 ;  64  L.  T.  N.S.  625,  a  declaration 
bonus  dividend,  and  if?sue  of  shares,  were  regarded  as  separate  transactions, 
1  the  tenant  for  life  was  entitled  to  the  dividend. 

ind  as  to  the  question  when  imdrawn  profits  can  be  treated  as  capital,  see 
Bridgeumter  Nairig.  Co.,  (1891)  2  Ch.  0.  A.  317. 

k  new  allotment  of  shares  is  capital,  not  income :  Be  Barton,  5  Eq.  238 ; 
Brmnley,  Sanders  v.  B.,  55  L.  T.  N.S.  145. 
Hie  Court  will  go  back  and  look  into  the  admon  of  the  personalty  for  the 

rie  of  deciding  equities  between  tenant  for  life  and  remainderman :  SJiore 
.  4  Drew.  219,  5(}1,  Form  6,  sup,  p.  1414. 
rhe  value  of  a  colliety  which  was  worked  out,  instead  of  being  sold  at  the 
A  ol  the  year,  was  taken  at  the  aggregate  amount  of  the  actual  annual 
afit8»  treated  a.s  deferred  payments :  Lord  v.  Wightwick,  4  D.  M.  &  G.  803, 
s.  p.  1241 ;  and  see  Thursby  v.  T,,  19  Eq.  395.  Profits  were  treated  as  not 
taing  under  a  tniht  before  fiie  capital  duly  belonged  to  the  trust :  4  D.  M. 
G,  m. 

In  Wright  V.  Lamheri  (6  Ch.  D.  649),  the  interest  of  a  devisee  for  life  of 
rersionary  interests,  who  died  before  they  fell  in,  was  calculated  at  their 
lue  at  a  year  from  testator's  death,  on  the  assumption  that  they  would 
1  in  when  they  actually  did,  with  4  p.  c.  on  that  amount  from  the  death 
allowing  Wilkinson  \\  Duncan,  23  Beav.  469;  see  orders,  15.  473,  n.,  1857, 
1011). 

But  in  the  most  recent  cases  the  method  adopted  has  been  to  calculate 
lat  emn  put  out  at  iuterest  at  4  p.  c.  per  ann.  on  the  day  of  the  testator's 
a^th,  and  accumulating  at  compound  interest  at  that  rate,  with  yearly  rests, 
ddeductiog  income  tax,  would,  with  the  accumulations  of  interest,  amount 
i  tiie  day  when  the  reversion  falls  in  or  is  realized  to  the  sum  actually 
ceired;  and  the  sum  so  calculated  represents  corpus,  and  the  rest  is 
come;  Be  Earl  of  CJmterfield^s  Trusts,  24  Ch.  D.  643;  Beavan  v.  B.,  24 
u  D.  649,  n.;  Re  Hobson,  Walker  v.  Appach,  55  L.  J.  N.S.  Ch.  422;  53 
VOL.  n.  4  Y 
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L.  T.  N.S.  627;  34  W.  R  70;  and  see  2te  Flawfr,  Math 
L.  T.  N.S.  217  (revereed  on  appeal  on  point  of  constr 
162 ;  63  L.  T.  N.S.  201) ;  Be  Chdden,  Teagut  v.  Fox,  W. 

And  the  same  principle  was  applied  in  &e  case  of  a  dn 
taken  on  lease  by  a  testator,  ana,  being  unsaleable,  was : 
on  at  an  annual  loss  by  the  trustees  of  his  will  after  the 
him  for  oonTersion  of  his  residuary  estate :  Re  Hengler,  I 
(92)  193,  where  form  of  order  is  giyen  adapted  to  meet 
annual  loss  or  profit. 

Where  a  bond  debt  could  not  be  realized  for  some  year 
part,  the  tenant  for  life  took  £4  p.  c.  on  its  value  a  ^ 
Turner  v.  Nnvporit  2  Ph.  14 ;  14  Sim.  32 ;  and  a  similar  prii 
Cox  V.  C,  8  Eq.  343,  and  Madartn  v.  StainUm,  11  Eq.  38 
V.  A,,  18  Eq.  313.  But  according  to  i?€  Grabowski,  6  Eq 
recovered  id  to  be  treated  as  capi^  till  the  whole  capital 
Intie$  V.  Mitchell,  2  Ph.  346,  $up.  p.  1384 ;  and  see  Fleicha 
360,  371.  In  WUcocks  y.  Butcher,  16  Sim.  366,  he  was 
£4  p.  o.  upon  arrears  of  income. 

And  as  to  the  mode  of  apportionment  where  money 
invested  on  mortgage,  which  on  idtimate  realization  pi 
pay  the  principal  and  interest,  see  Be  Moore,  54  L.  J.  N.S 
447  ;  Be  FoOer,  Lloyd  v.  Carr,  45  Ch.  D.  629 ;  Be  Anckd 
It.  331. 

Over-pavment :  recoupment:  refunding,'] — ^Though  it  "w 
was  intended,  the  Couit  would  not  make  the  t^oant  for 
previous  income  received  in  specie,  as  no  case  was  mad< 
Lichfield  v.  Baker,  2  Beav.  481 ;  except  what  was  receive 
will :  lb,,  488,  n. ;  13  Beav.  446 ;  and  so  where  no  specia 
or  direction  in  the  decree :  Morgan  v.  M,,  13  Beav.  441 ; 
Andrews,  3  Beav.  72. 

A  tenant  for  life,  who  had  suggested  the  propriety  of  c 
after  thirty  years,  liable  to  refimd,  though  the  exors  were 
difference :  Bate  v.  Hooper,  5  D.  M.  &  8.  338 ;  and  see  I 
1  Col.  603 ;  Hilliard  v.  Ful/ord,  4  Ch.  D.  389,  Form  3,  «i 

Exors  making  eood  over-payments  to  tenant  for  life,  ] 
Mackenzie  v.  Taylor,  7  Beav.  467 ;  and  exors  allowing  i 
enjoy  in  specie  leaseholds  which  had  since  expired  were  M 
having  regard  to  the  actual  receipts,  the  title,  though  bf 
impeached  :  Mehrtens  v.  Andrews,  3  Beav.  72.  Trustees  m 
paying  the  tenant  for  life  were  allowed  an  inquiry  in  ti 
view  to  recover  a^^ainst  his  assets :  Hood  v.  Clapham,  19  I 

Tenant  for  life  is  entitled  to  be  recouped  out  of  capital  s 
by  him :  Cuddon  v.  C,  4  Ch.  D.  683 ;  but  not  out  of  tiie 
interest  on  debts  kept  down  by  him  :  Shore  v.  5.,  4  Drew 

As  to  Uen  of  tenant  for  life  for,  or  right  to  be  reooupec 
premiums  on  policies,  v,  sup,  n.  1368. 

A  direction  to  pay  caUs  on  snares  out  of  income  did  not 
allotted  after  the  death :  Bevan  v.  Waterhouae,  3  Ch.  D.  75J 
of  specific  bequests,  v.  sup,  p.  1367. 
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CHAPTER  XLV. 

SETTLEMENT. 


Section  I. — ^Establishing,  Avoiding,  and  Rectifying 
Settlements. 

(l.)  SNFOBCING  AGREEMENT  FOB  A  SETTLEMENT. 

.  Enforcing  against  the  Father^ a  Representatives  his  Agreement  prior 
to  and  in  Consideration  of  the  Marriage  to  settle  Property  on 
Ms  Daughter. 

**l)KCLAiii:  that  the  letters  of  A.  {the  late  father  of  the  Pit)  amount  to 
ad  eoiistitute  a  contract  by  him  for  yaluable  consideration  to  settle  the 
rhol©  of  the  property  of  which  he  died  seised  or  possessed  upon  the 
It  and  her  children  in  strict  settlement,  subject  to  the  payment  of  the 
ebts  of  any  creditors  of  the  said  A.,  and  of  his  funeral  and  testamentary 
^^eILaea," — Inquiry  as  to  the  particulars  of  the  property,  and  a  proper 
ettlement  thereof,  to  be  executed  with  the  approbation  of  the  Judge ; 
nd  the  Defts,  other  than  the  infant  children  of  the  Pit,  and  all  other 
lecessary  parties  (if  any)  to  join  therein  ;— "  And  the  Deft  C.  (^Plt's 
\^hand)  by  hia  counsel  at  bar  offering  to  settle  the  sum  of  £ —  upon 
lie  rit  and  her  children ;  Let  a  proper  deed  of  settlement  of  the  sum 
^  & —  be  eettled  &c.,  and  be  executed  by  the  Deft  C.  and  all  other 
*®ce88aTy  parties  (if  any)  as  the  Judge  shall  direct." — Costs  of  aU 
*^ea  to  be  taxed  and  paid  out  of  the  testator's  estate. — Coverdale  v. 
^rtwood,  V.*C.  B.,  4  Dec.  1872,  A.  3201  ;  S.  C,  15  Eq.  122. 

J.  Enforcing  Parol  Agreement  by  a  Fatlier  on  his  Daughter's  Marriage 
by  directing  an  assignment  of  the  Residence^  which  had  been 
occupied  by  the  Daughter  and  her  Husband  since  their  Marriage. 

^^^CLiRE  that  the  verbal  agreement  entered  into  by  U.,  the  intestate 
1^  the  pleadiijga  named,  to  assign  the  leasehold  house  —  to  the  Defts 
K.  aad  M.,  his  wife,  in  the  manner  alleged  in  the  (voluntary  answer) 
ol  the  said  Defts,  ought  to  be  specifically  performed  by  a  proper 
^igaiaont  oi  the  said  leasehold  house  and  premises,  free  from  incum- 
^^ces,  and  that  the  said  leasehold  house  and  premises  form  no  part 
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of  the  intestate's  personal  estate ;  And  Let  the  Pit 
or  before  &c.  pay  off  the  instalments  now  remaining 
Building  Society  in  respect  of  the  said  house  and  pr 
all  proper  parties  join  in  and  execute  a  proper  assign 
leasehold  house  and  premises  to  the  said  Defts  K.  f 
such  assignment  to  be  settled  &c.,  in  case  the  partie 
of  the  intestate's  residuary  personal  estate,  to  paj 
action. — Fit  submitting  to  account,  usual  admon  acco 
U.,  V.-O.  M.,  8  Nov.  1876,  B.  1916 ;  aff.  C.  A.  19  Jui 
25  W.  B.  39,  733 ;  4  Ch.  D.  73  ;  6  Ch.  Div.  887. 

3.  Enforcing  Agreement  for  Settlement  of  a  Widi 
her  second  Matriage  agatmt  the  Trustee  of  h 
Settlement, 

'^Declarb  that  the  agreement  for  a  settlement 
pleadings  mentioned  ought  to  be  specifically  per 
adjudge  the  same  accordingly ;  And  Let  a  proper  se 
suance  of  such  agreement,  be  settled  by  the  Judge, 
such  parties  thereto  as  the  Judge  shall  direct/' — ^Hefc 
trustees  of  such  settlement. — Deft  M.  {the  trustee  q 
marriage  settlement)  to  pay  into  Court  the  sum  of  £ — 
Indian  Eailway  Stock  sold  out  by  him  with  interest 
said  Deft  M.  pay  to  the  Deft  A.  {wife  of  Pit),  on  her 
£ — ,  being  the  half-year's  interest,  less  income  tax,  d 
of  — ."  Costs  of  Pit  and  Deft  A.  to  be  taxed  as  1 
client,  and  paid  out  of  the  said  £ —  when  so  paid  h 
Malings,  V.-C.  H.,  11  July,  1877,  B.  2054. 

4.  Enforcing  Covenant  to  settle  Wife^s  Future 

Yaet  the  chief  clerk's  certificate  dated  &c.,  and  a 

same  stand  as  follows :— "  The  Legacy  of  £ —  bequei 

of  A.  to  C.  {the  wife),  for  her  separate  use,  became  an 

the  covenant  on  the  part  of  Sir  J.  C.  {the  husband), 

denture  of  settlement  contained  as  to  the  settlement  oi 

property  during  the  said  coverture"; — And  it  appeani 

E.  B.  and  H.  B.,  who  were  the  exors  of  the  will  of  the  i 

after  paying  the  sum  of  £ —  as  and  for  legacy  duty  oi 

of  £ — ,  placed  the  sum  of  £ —  residue  thereof  to  the  c 

Sir  J.  C.  with  his  bankers,  and  allowed  him  to  have 

same,  or  the  benefit  thereof ;  Declare  that  the  Defts  ] 

and  the  said  Sir  J.  C,  are  jointly  and  severally  bound 

make  good  the  said  sum  of  £ —  to  the  said  trust  estai 

life  interest  of  the  said  Sir  J.  0.  in  the  said  trust  fu 

recoup  the  said  sum  of  £ —  ;  And  Let  the  said  Defts  1 

and  the  said  Sir  J.  C,  lodge  the  said  sum  of  £ —  in  0( 

in  the  schedule  hereto ;  And  Declare  that  the  trust  fun< 
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low  subject  to  the  tmats  and  provisions  of  the  said  indenture  of  settle- 
Qent^  consist  of  the  several  particulars  mentioned  in  the  first  schedule 
0  the  chief  clerk's  certificate,  and  of  the  said  sum  of  £ — ,  being  the 
jnottnt  of  the  said  legacy,  less  duty  thereon. — Directions  for  taxation 
*f  costs. — Xhe  Beftfl  E.  B.  and  H.  B.  to  be  at  liberty  at  any  time  after 
hey,  or  oae  of  them,  shall  have  lodged  the  said  sum  of  £ —  in  Court 
tc,  and  the  balance,  if  any,  which  shall  be  certified  to  be  due  from 
hem  J  to  apply  that  the  amount  so  paid  in  may  be  repaid  out  of  the 
lividends  and  income  of  the  trust  funds  representing  the  life  interest 
(f  the  said  Sir  J.  C.  therein. — [Add  Lodgment  Schedule,  Form  No.  1.] 
-See  Campbell  y,  Bainhridge^  V.-O.  S.,  27  June,  1868,  A.  2538  ;  S.  (7., 
i  %.  269. 

For  deckratiim  that  the  limitations  in  a  settlement  in  favour  of  the 
Mldren  of  the  settlor  C.  by  her  first  marriage  vere  valid  and  binding,  and 
hat  the  de^^-is^-tH  under  the  will  of  the  said  0.  were  trustees  of  certain  copy- 
lold  hereditaijieut^,  &c.  in  the  same  will  mentioned,  upon  the  trusts  of  the 
lettlement,  with  directions  for  vesting  the  copyholds,  and  for  taxation  and 
>»ym©nt  of  costs  to  be  raised  by  mortgage  or  sale,  see  Qale  v.  (?.,  Fry,  J., 
r  June,  1877.  A,  3313. 

For  declartitioii  that  the  trusts  of  a  voluntary  settlement  ought  to  be  per- 
onned  an^l  oiui  ir^d  into  execution,  with  consequent  directions,  see  Hall  v.  H.^ 
L  C.  and  L.  JJ..  26  Feb.  1873,  A.  645 ;  6'.  C,  8  Ch.  430. 

For  doclaratiuii  that  a  deed  (in  the  nature  of  a  family  arrangement)  was 
binding^  on  the  parties  thereto,  and  that  the  Pits  and  the  Deft  S.  (the  husband 
)f  one  of  the  rita)  had  by  their  acts  acquiesced  therein  and  become  bound 
thereby,  with  directions  consequent  for  division  of  the  property  on  the 
footing  of  the  deed,  see  Smith  v.  Mogford,  M.  B.,  13  March,  1873,  B.  750 ; 
S.  a,  21  W.  E  472. 


NOTES. 

ENFOBCING  AOILEEMEKT  TO  SETTLE. 

Ob  the  principle  that  a  man  will  be  bound  to  mEike  good  representations  on 
tb-  fnith  of  whicli  another  has  been  induced  to  alter  his  position  or  incur  lia- 
bility— when  a  miirriage  has  been  contracted  on  the  faith  of  a  statement  of 
biteEtion  to  settle  property  upon  the  intended  wife,  the  statement  will  be 
treated  as  a  contract  capable  of  being  enforced,  and  a  settlement  directed  in 
iooordance  thorowith : — 
(a)  Aguinst  the  father  or  his  represves  (subject  to  the  claims  of  creditors) : 
Cvwrd4ik  y,  Eastwood,  15  Eq.   121,  Form  1,  awp.  p.  1423;  Laver  y. 
Fkldfr,  32  Beav.  1 ;  Hammeraley  v.  De  Biel,  12  01.  &  F.  45 ;  3  Beav. 
469 ;  Keftys  v.  Gilmore,  I.  E.  8  Eq.  290 ;  22  W.  E.  465 ;  and  the  father 
wiU  not  l>e  allowed  to  defeat  a  marriage  settlement  executed  on  the 
faith  of  liis  representations  by  afterwards  exercising  a  power  to  the 
prejudice*  of  those  interested  imder  the  settlement :   Wal/ord  y.  Gray, 
13W/E.  366,  761. 
(&)  Against  tho  husband  {Alt  v.  -4.,  4  Giff.  1)  and  his  represves,  even  where 
the  letter:^  containing  the  alleged  agreement  had  been  lost :  Qilchriat 
V.  HfThtTt,  20  W.  E.  348. 
(c)  Against  th*j  trustee  of  a  previous  marriage  settlement  who  refused  to 

transfer  the  property :  Michell  v.  Malinga,  Form  3,  8up,  p.  1424. 
The  equity  to  ImTO  such  representations  made  good  extends  to  the  issue  of 
themarnage:  Waiford  v.  Gray,  13  W.  E.  335,  761 ;  Prole  v.  Soady,  2  GKff. 
1 ;  BanrHffe  v.  Parkyna,  6  Dow,  149 ;  and  in  the  case  of  a  wife's  reversionary 
btercBt  in  real  estate,  the  husband's  covenant,  with  her  assent,  that  it  shall 
be  Bottled,  may  be  enforced  against  her  heir-at-law  on  whom  it  has  descended : 
Let  V.  L. ,  4  Ch.  D*  176,  Form  4,  in/,  p.  1444 ;  Be  De  Boa,  Hardwicke  v.  Wilmot, 
SlCh.  D.  81, 

And  the  husband's  claim  under  an  ante-nuptial  contract  or  articles  is  not 
ifter  marriage^  the  wife  being  dead  5.  p.,  defeated  by  his  having  refused  to 
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0  sliowii  to  hnye  t 
V.  Tow  mend,   28  I 


m«m  kis  life,  or  to  ^xeenta  ft  dottUtment  purstuu 
y.  Key,  6  Ch.  510. 

Bitt  f)K%  r*-'pr»»**p?if?itioti  Tnu«it  Ije  distinct  and 

I  ray,  I.  B,  2Eq,  44 

—  mmrt 
fguoiuigo:  /.■■-"-'/  V.  //'WW.,  i 
MlflflMMlt  evidenee  tliat  the  - 

S6l). 

—  mu§i  not  huvo  boen  waiTed :  CVsl«m  v.  C»  L 
ii«lf>d  by  a  nt  iq^reeimeiit  lor  &  aettleaai! 
Ta^H,  17  '  1 

*-&lld  tH«  t> 
ihti  ixipToeoiitiit  • 
21  BiMiY.  5. 

And  a  mt>Tf>  voluntary  stAtoiii^nt  hr  A-  that  h 
to  mil*-  "  'V         *       '  liim  1 

0*n  tli»"  ^tr»  njjuL  "u  It.  ifKuiMw  ik  to  uiiiiiT  iierdaii 
12  Ch,  D.  77r>. 

Children^  both  legititnAto  •^^'^  '^^  -i-itiiniite^  « 
actiiiii  consideration  of  her  i*<  ^'^g^»  »i^''* 

|H»rty  for  tlitir  Vjniefit  in  ym.    ....       of  an  a^i 
nn^lnindwiLl  beenforc'4>d:  Neu-fUady,  S^irtrs,  1 
Vtark€  V.  Wrvfht,  C5  H.  &  N.  849;   GaU  v.  (?., 
MftV,  Vol.  Conv.  343. 

Whether  the  children  of  the  husband  by  a  fc 
the  marriftg©  conhidoration  was  reganied  as  iloiib 
6th  od.  101  :J  ;  Dav.  Conv.  Ttil.  iii.  p.  6T0,  and  Ithe 
it  has  been  held  that  they  are  not :  Rt  Ciimeri>n 
PriiY  T.  JrttJct7,4,  4  Ch.  1>.  483,  488,  treating  if* 
caption  wliich  ought  n«jt  to  bo  cxt^ndo*! ;  but  in  , 
Cas,  (8c.^  ;i03 ;  and  Df  MeAfre  v.  We^i,  1891  (A. 
XrH\ste<ia  Y.  Sairhs^  *m/j, ,  ha^  bc^on  explainodi  on 
tioiis  in  fftvom*  of  tho  tJiUdren  of  the  second  ma; 
unlebs  effect  were  also  given  to  those  in  favour  a 
marriage. 

A  maiTiage  contract  will  not  be  carried  oui 
effwt  will  be  given  to  proviifions  for  the  benefit  i 
Buhopp^  2  Y.  &  C.  C.  451  ;  although  tlio  wtrao 
have  enforced  them  against  the  contracting  parti 
2Kee.8L  — ©  ^ 

A  covenant  by  a  man  on  marria^  to  lay  out  ; 
on  the  wile  and  children,  with  remainder  tohimse 
hia  heir,  if  any  of  the  \i^&  are  subsisting  at  the  h 
E>  Cktrendtyti,  10  Hii.  126;  but  a  covenant  to  ^e 
will  not  be  enfoi-eed  in  favour  of  the  heir-at-li 
Mortjan,  31  Ch,  Div.  696. 

A  post -nuptial  settlement,  the  considenition  pass 

and  wife»  is  necessarily  voluntar^^  as  regui^  th 

{Qretn  y\  Paterson,  32   Ch*  Div.'  95) ;  Btcux,  if 

moving  from  them  :  Bayspoi^h  v*  CoKim,  6  Ch.  21 

An  mfant,  though  incapable  (except  with  the 

under  the  Infants*  8<.ittlemeiit  Act,  sup,  pp.  %WS, 

covenant  in  her  marriage  settlement  that  her  rei 

settled,  cannot  withdiaw  from  the  settlement  sm 

possession  without  giving  up  interests  given  to  L 

p^rij,  and  accordiiiglv  must  elect :   Codrington  v 

Ch.   578;   Carter  v.  Sith4r,  (1891)  3  Ch.  553;  S, 

SmM's  IVm,  38  L.  T.  N.8.  466 ;   WillouqUjf  v. 

lie  Qnm*h's  TrmU,  33  W.  R.  8J6  ;  Andfr'^ion  v.  A 

Sirrtitjtefd  v.  S.,  1  L.  C,  Eq.  3G9,  405 ;  6th  od.  39 

Marria^  ai-ticles  executed  hy  on  adult  and  : 
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bie  infant  on  attaining  twenty-one,  are  binding  on  the  adult :  Be  Smith' $ 
>«*«#,  2a  L.  R,  Ir.  439. 

The  receipt  of  a  pft)^i^on  covenanted  to  be  i>aid  as  part  of  the  marriage 
rrangi?ment,  and  thorefore  within  the  consideration  (see  Codrington  v. 
fiud^ay,  S  Cli.  578,  592),  will  amount  to  ratification  of  the  settlement: 
lmith'$  WiU,  38  L.  T.  N,8.  466. 

Aa  to  ratiBcatiun  and  confirmation,  see  Simpson,  Infants,  34,  35 ;  2  L.  0. 
5q.  p,  S2G;  0th  ed.  p,  902  {Homahy  v.  Lee);  and  that  a  settlement  incom- 
ieliB  as  to  part  of  tho  property  therem  comprised  may  be  confirmed  and  have 
lEeet  giren  \o  it  as  a  testamentary  instrument  by  a  subsequent  will,  see 
^*"— V  V.  Flighty  3  Ch.  D.  269.  l!he  principle  of  election  applies  also  to 
itits  for  vakmblo  consideration  resting  in  articles  as  (ustinguished 
.-_i  an  ©xeciitod  settlement:  Brown  v.  -5.,  2  Eq.  481 ;  Savill  v.  8,y  2  Coll. 
21. 

As  to  couErmation  by  a  married  woman,  see  Smith  v.  Lucas,  18  Ch.  D. 
iol,  rf  i\  mtp,  pp.  7t>l,  S57. 

In  transactions  botwoen  husband  and  wife  or  parent  and  child,  the  Court 
rOl  uudously  lay  hold  of  any  circumstances  constituting  a  consideration 
xom  the  gran  too  to  the  grantor  to  take  the  case  out  of  me  disability  of  a 
rolimtary  convoyance  :  Bosher  v.  WilliamB,  20  Eq.  210,  218;  Townend  v.* 
Toker,  1  Ch.  446, 

A  bargain  betwetm  husband  and  wife  affecting  their  interests  in  real 
estate^  and  afterwards  embodied  in  a  post-nuptial  settlement,  will  be  sup- 
ported as  a  deed  for  valuable  consideration,  even  against  a  subsequent 
creditor  or  puiThasor  for  value,  from  whom  it  has  been  suppressed  :  Teasdale 
r.  BraifhtEaite,  4  Ch.  D.  85;  5Ch.  Div.630;  Hewisony,  Negus,  16  Beav.  594, 
affirmed  17  Jur.  567  ;  Me  Foster  and  Lister,  6  Ch.  D.  87. 

So  also  a  pust-nuptiid  settlement  made  in  pursuance  of  an  infant's  ante- 
QUptifd  written  agreemont,  on  the  faith  of  which  the  marriage  took  place,  is 
rahd  as  against  a  subsequent  purchaser  for  value :  TroweU  v.  ShenUm,  38 
L.T.N.S27. 

But  a  post-nuptinl  settlement  made  in  pursuance  of  the  husband's  ante- 
auptkl  parol  agreement  has  been  held  to  be  merely  voluntary,  and  as  such 
roid  ti^nst  his  creditors:  Warden  v.  Jones,  2D.  &  J.  76;  Ooldicutt  v. 
<cnd,  28  Beav.  44tj ;  Bandall  v.  Morgan,  12  Ves.  67;  contra,  Dundas  v. 
^,  2  Cfjx,  235;  I  Ves.  jun.  196 ;  unless  the  marriage  has  taken  place  on 
ihv  ijith  of  ihfi  agreement,  or  there  have  been  acts  of  part  performance 
Independently  of  tho  marriage :  Cooper  v.  Wormald,  27  Beav.  266  ;  Surcombe 
V.  Pinuiger,  3  D-  M.  &  Q.  571 ;  and  see  Colon  v.  C,  L.  E.  2  H.  L.  131 ;  1 
Cb.  137 ;  Dav.  Conv..  vol.  iii.  pp.  635,  636. 

And  a  post-nuptial  settlement  of  realty  and  personalty,  to  which  the  wife 
wm  absolutely  entitled  for  her  separate  use,  was  held  voluntary,  although 
the  husband' H  possiblo  estate  by  the  curtesy  was  bound :  Shurmur  v.  Sedg^ 
mck,  24  Ch.  D»  597. 


VOLtTKTAKY  SETTLEMENTS  BINDINa  ON  THE  SETTLOR. 

In  ofder  to  render  a  voluntary  settlement  or  assignment  valid  and  effec- 
tual, the  settlor  must  have  done  everything  which  irom  the  nature  of  the 
property  wai^i  nocosmry  in  order  to  part  with  his  interest  and  render  the 
sottlement  binding  up4>n  him,  by  putting  the  property  out  of  his  power; 
[tr there  must  have  been  a  valid  declaration  of  trust  (which  in  the  case  of 
pettonalty  may  be  parol  as  well  as  written :  see  Peckham  v.  Taylor,  31  Beav. 
m):  EUUon  V.  E,,  I  L,  C.  Eq.  273;  6th  ed.  291. 

Effect  has  accordingly  been  given  to  voluntary  assignments  where  the 
traasfivr^  though  inenniplete,  is  as  complete  as  tne  nature  of  the  interest 
adiaits:  Ktkewich  v.  Manning,  1  D.  M.  &  G.  176;  Bichardson  v.  B,,  3  Eq. 
BSG;  Pears&ii  v.  Amioible  Soc.,  27  Beav.  229;  Voyle  v.  Hughes,  2  Sm.  &  (J. 
1-^;  Pamell  v.  Hingsion,  3  Sm.  &  O.  337 ;  Be  King,  Sewell  v.  K.,  14  Ch.  D. 

—  even  where  tho  subject  of  the  assignment  has  been  retained  by  the 
grantor  ^without  notice  to  the  trustees  or  persons  interested  imder  the  assign- 
mnii  Donaldson  v.  />.,  Kay,  711;  Way's  Trusts,  2  D.  J.  &  S.  365;  Bonfield 
f.  ilassell,  32  Boav.  217 ;  and  as  to  such  notice,  see  Browne  v.  Savage,  4  Drew. 
JJS; 
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—  and  a  volunt  ^  r  of  etoct  may  be  compleio 
Icdp?  of  Xh*y  t^n^.  i  there  is  not  necesBarily  a  h 
coinT  n  to  liim :  >^Tn</i«^v.  Bonding,  31  Ch.  Dii 
cliit'  le  of  delivery,  made  j^er  x^frhn  de  prtindi  by 
doe»  11  cT  p;i-w  the  projjerty  in  tlj©  chatteb  without  de 
Jfoorr ,  2o  a  B.  IX  57, 

—  and  in  the  caso  of  a  policy  of  ajisiiFancse  (no  deed  c 
nccoflearv)  a  lottor,  expro^scni  to  be  a  formal  aggignment 
iras  held  to  oon^tute  a  complete  aangmnent,  though  no 
^e  aasuraaoe  office  and  no  dood  erer  C!Xociited :  Et  Khi^ 
D.  179; 

—  and  that  an  aiisignmont  of  dehta  may  he  complete  tl: 
for  them  (bills  of  salo)  are  not  assigned  vilh  them,  see 
Ch.  C.  A.  82,  S8 ; 

—  and  an  ultimate  limitation  in  a  marria^  eettlemi 
unascertained  class  of  next  of  kin  of  the  wife,  being  ai 
irnjTocahle:  Paul  v.  1\  20  Ch.  Div,  742. 

A  dc'hvory  of  a  promissory  note  to  the  donor's  exor,  to  I 
the  donor  h' death  to  a  thinl  person,  on  the  fulfilment  < 
^leld  to  en?ate  a  ti-ust :  Ilf  Bichards,  Sken*tone  t.  Brock,  : 
8A  to  tho  effect  of  a  volunti«y  bond  or  corenant^  see  Len\ 
And  the  ftub«*K|uent  acquisition  by  tho  settlor  of  tlie 
perty  of  which  he  hiis  by  voluntary  settlement  conveyi 
terest  will  not  avoid  the  voluntary  settlement :  Gilbert  y 
110, 

Tho  Court  will  not  convert  an  imperfect  gift  into  a  c 
and  accordingly  a  voluntary  settlement  intended  to  taka 
cannot,  where  tho  transfer  is  incomplete,  be  carrie*!  out 
truBt :  Milroif  r.  Loni,  4  J>,  T.  &  J.  264 ;  Jonc^  v.  Lock,  I 
v.  i?o,7frj,  16  E<|.  340;  Jikhjrds  v.  DtU^idge,  18  Bq.  11 ; 
«(m,  19  Eq.  233;  M^hm^  v.  M.,  43  L.  J.  Ch,  617  ;  18  Eq 
//.  V.  Btrrtf,  57  L.  J.  Ch.  793;  39  L.  T.  N.S.  197 ;  m 
infoniml  instrument  which  was  int*?uded  to  operate*  as  i 
jioeation  :  Touyers  v»  //oyaw,  23  L.  R.  Ir.  53  ;  and  where  tl 
absolute,  but  only  by  way  of  equitable  charge,  so  that 
P6nds  on  contract,  equity  will  not  assist  tho  volimtoert 
Ld.  Fitzhardiiiffr  y.  (Udrn,  4a  Ch.  D.  470.  ] 

And  this  principle  applies  equally  to  imperfect  gifts  ii^ 
children:  Price  v,  /'.,  14  Boa  v.  598;  Jtffery^  v.  J*.  C,  A 
B,  X.  WoolvtH,  17  Ch.  I>.  416;  Vincei^  v.  T,,  56  L.  T^ 
Mc  Whittukrr,  IF.  v.  W.,  21  Ch.  D,  657,  666. 

"V^Tiere  a  husband  by  deed  assigned  leaseholds  to  his  w! 
admors,  and  assigns,  as  her  separate  estate/*  it  was  ] 
operated  as  a  valid  declaration  of  trust:  JW  y^  Hawk^ 
£ti.;  see  Re  Breton,  B.  v.  Woohtu^  tup. 

lie  Ca4?*>«  of  RkhardifQu  v.  ^..  3  Eq.  686;  Mor*ian  v.  M 
BO  fwt  as  they  conflict  with  the  above  rule^  have  not  been 
To  establish  a  valid  declaration  of  tnist  or  gift,  rebut ti 
of  resulting  tiii8t,  the  eWdence  must  be  clear  and  dieting 
bui-den  of  proof  is  on  the  person  setting  up  the  declarat 
his  evidence  will  nut  bo  disregarded :  HahcrU  v,  /f,.  12  Ju: 
v.  Pascoe,  10  Ch.  343;  and  see  Marsfud  v.  Vrtttu-tlt,  20 
Brown,  12  Ch.  D.  872, 

If  a  person  invests  funds  in  the  names  of  the  trust* 
settlement,  the  presumption  is  that  they  hold  upon  the  i 
inent:  Be  Curteis,  14  Eq.  217 ;  but  under  a  marriage  settl< 
for  childi^en  were  void  for  remoteness,  there  was  a  rest 
settlor:  Be  Nask'a  8Merfitn{,  ol  L.  J.  Ch,  511;  30  W* 
N.a  97. 

But  the  question  of  resulting  trust  is  one  of  oonatroi 
and  under  a  oi'oditor^s  deed  assigning  a  business  to  true 
carry  it  on  for  the  creditors,  and  divide  the  profits  and  pri 
in  rateable  proportions,  there  was  no  res  lilting  trust  for  tl 
V,  Cooke,  (1891)  A.  C.  297 ;  reversing  S.  a,  45  Ch.  DW.  3i 
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And  tlie  Inf ants'  Settlement  Act,  1855  (18  &  19  Y.  o.  43),  authorizes  an 
it-and-out  appointment  by  an  infant  under  which  a  resulting  trust  for  the 
lant  may  anse  :  Re  ScoU,  S,  v.  Hanhury,  (1891)  1  Gh.  298. 
A  mamBd  wdman,  so  long  as  the  transfer  remained  incomplete  might 
strajit  her  cs^nsent :  Pen/old  v.  Mould,  4  Eq.  562. 

If  a  voluntary  settlement  has  been  ayoid^  by  a  subsequent  sale,'  the  a.  q, 
;  hare  no  equity  against  the  purchase-money:  Baking  v.  Whimper ,  26 
eav.  568. 

And  for  the  doctrine  of  the  Court  as  to  voluntary  and  incomplete  settle- 
wenL^,  f^  Brnhjf  v.  5.,  16  Beav.  315 ;  Beech  v.  Keep,  18  Beav.  285;  Ward 
Attdfand,  8  Beav.  213  (earlier  cases  collected);  Ellison  v.  E,,  1  L.  C.  Eq. 
ra  ;  6th  mh  291 ;  Lewin,  Trusts,  66  et  aeq. ;  Pnd.  Conv.  vol.  ii.  201, 14th  ed. 
>6 ;  and  as  to  the  well-established  distinction  between  a  complete  voluntanr 
iifit  and  a  voluntary  contract  to  create  a  trust,  and  that  the  latter  will 
ot  be  enforced^  see  Lewin,  81 ;  Be  D*Angibau,  Andrews  v.  -4.,  15  Ch.  Div. 
26;  Re  AmitX  ChetwyndY,  Morgan,  31  Ch.  Div.  596. 
As  to  Tolimtary  settlements  which  are  void  as  against  creditors,  see 
hap.  LI.,  **  Specific  Belief." 


AFTEB-AOQUIBED  PBOPEETY. 

Tho  priniary  object  of  a  covenant  to  settle  a  wife's  after-acquired  property 
^  to  excludo  the  husband's  marital  right  and  bind  property  which  would 
therwise  bo  subject  thereto  :  see  Edye  v.  Addison,  1  H.  &  if .  781 ;  Bum- 
Urdock  T,  Vhnrltsworih,  23  W.  B.  743 ;  Mackenzie's  Settlement,  2  Ch.  345 ; 
Hsher  T.  Shirley t  43  Ch.  D.  290 ;  and  while  a  liberal  construction  will  be 
iTen  to  the  tovenant  in  order  to  effect  such  object  (see  Spring  v.  Pride,  4 
k  J.  &  S.  39t5  ;  Commell  v.  Keith,  3  Ch.  D.  767),  the  operation  will  not,  in 
lie  absence  of  expressions  showing  a  contrary  intention,  oe  extended  beyond 
OTertare,  even  though  the  words  **  during  coverture  "  are  not  contained  in 
be  covenant :  Re  Edwards,  9  Ch.  97 ;  CamphelVs  Policies,  6  Ch.  D.  686 ;  25 
f.  E.  268;  AUeyne  v.  Hussey,  22  W.  B.  203;  Dickinson  v.  Dillwyn,  8  Eq. 
46:  OtirUr  v.  C.,  lb,  551;  Fisher  v.  Shirley,  sup,;  secus,  if  the  husband 
arrives:  S,  C. 

And  thJA  rule  applies  to  an  assignment  in  the  settlement  of  property  to  be 
ftersmrda  acquired :  Holloway  v.  H,,  25  W.  B.  575. 

The  cases  as  to  what  property  is  bound  by  such  a  provision  are  not  easily 
econdlod,  except  perhaps  on  me  particular  words  of  each  covenant. 

In  the  case  of  jjroperty  to  whicn  the  wife  was  entitled  at  the  time  of  the 
ettlement  for  a  reversionary  interest,  vested  or  contingent,  there  must,  it 
OS  been  held,  have  been  a  change  during  coverture  from  a  reversionary  to 

poeseasory  title  in  order  to  bring  it  within  the  covenant :  Archer  v.  Ktlly, 

Dr.  &  Rm.  3(X> ;  Clinton's  Trust,  13  Eq.  305. 

Accordingly  property  which  has  actually  descended,  devolved,  or  become 
egtal  in  possesfsion  at  the  time  of  the  settlement  is  not  within  a  covenant  to 
ettle  propeit^-  wMdi  the  wife,  or  husband  in  her  right,  **  shall  become  entitled 
0^':  Churchm  V.  Shepherd,  33  Beav.  107;  Wilton  v.  Colvin,  3  Drew.  617; 
irowne'i  IViH,  7  Eq.  231;  Wyndham's  Trusts,  1  Eq.  290;  Re  Garnett,  Robin- 
on  V,  Gandy,  33  On.  Div.  300 ;  distinguishing  Williams  v.  Mercier,  10  App. 
?as,  1,  whero  property  devolving  on  the  husband  eo  instanti  of  the  marriage 
n  right  of  the  wife,  was  held  to  be  included,  because  there  was  nothing  m 
he  settlement  except  the  covenant  which  could  affect  the  existing  property. 
Where  the  covenant  was  limited  to  existing  interests,  a  fund  subsequently 
ippointed  to  tho  covenantor  as  one  of  a  class  of  children,  who  also  took  in 
tefdidt  of  appointment,  was  not  boimd:  Sweetapple  v.  Horlock,  11  Ch.  D. 
45. 

So  also  revemonary  property,  which  though  vested  at  the  time  of  the 
ettlement,  does  not  fall  into  possession  during  the  coverture :  Pedder's 
Hihumit,  10  Eq.  585  (and  cases  there  collected) ;  Jones's  Will,  2  Ch.  D. 
^t)2 ;  4  J  Ij,  j.  CTi.  428 ;  and  the  change  from  a  contingent  to  an  absolute 
ttterest  is  not  sufficient  if  the  interest  remains  reversionary  during  coverture  : 
^icMVs  Trmts^  9  Ch.  Div.  5  (reversing  6  Ch.  D.  618);  secus,  where  the 
lovemmt  m  m  funeral  terms  and  the  reversionary  property  comes  into  posses- 
wn  after  the  death  of  the  wife,  but  during  the  life  of  the  husband :  Fisher 
r.  Bhirtey,  43  Ch.  D.  290. 
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in  tiko  pfOiMirtv  by  mAmiiii^  atttiafios  tlia  wtxrdB  of  fat 
mrnt,  18  Eq.  436;  Ifamiltun  T.  J^nut$,  L  E.  11  Eq.  223 
W.  U.  930 ;  BoK  T.  C<)n»MA.  Iti  L,  T,  N,S.  786  i  <j 
1  BtitiT.  40<  1 

Afid  in  ^T^r  t;  fftvr^.  ^  Clu. 


T),  706;  Comtndl  t, 
the  settlement  wli 
n  nf  tie  c?OT©TtTsr© 
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I  in  u  covi 
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rty  0 
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be  p* 

utttf  or  mt^i  • 
wS^$  SrUkm 
Under  it  t 
bo  (?oimpdl*>  I 
she  had  bee 
If  tb©  <N- 
sum  loft  to  11  - 

626  ;  Knnr  y.  A".,  16  Ch.  D.  2U7. 

Prnperty  pvcn  to  n  womanV  separate  tie©,  without  a 
mpaiion,  is  wjimd  bv  a  covenant  to  settle  her  after-aoqi 
eb«  Atid  h»*r  lni>^^nriil  hnv<^  ^oU^re*!  into  the  ongagemec 
lr$ihjr,  -  V  T.  C.»  32  Beiiv.  612 ;  BfvoJti 

462;    i  fon,  2  J,  &  H,  344;  Be  U 

h*K*  v»  rr-  f,  a;i  1^.  J.  Lk  1117  (fibowing  that  the  ft 
only  i»  expn>8se!d  to  *'  coTenant*'  is  ni>t  concbisivo  to  si 
WM  not  intended  to  b^i  joint);  Br  Ih  Bos,  Ilardwicke 
81  (whore  the  wife,  joining  in  the  d*3ed,  was  bound  by  i 
poriy  wi4^  to  be  settled). 

S«cu$t  if  the  eugagomeat  is  that  of  tho  husband  onl' 
2  Drow.  298;  GnUikrr  r.  Beifnurdsfm,  13  W,  E.  487 
SmitK  I  Eq.  180;  Webb's  TrmU,  46  L.  J.  C%.  769;  j 
L.  J.  Ch*  J>22 ;  though  the  settlement  contains  a  recitivl 
the  wilo*a  property  should  be  settled:  Dawts  v.  Ttftxdm 
—  or  if  the  property  is  inulienuble  during  ooTorture,  o 
on  iinticipAlioQ ;  Covenirtf  v-  C',,  sup. ;  Brooke  v.  Keiih^  m 
321  ;  /.V  rarrtff,  Gibson  \\  IRy,  32  Oh.  p.  361 ; 

— or  the  conditioDs  upon  wmch  it  is  giyen  are  inconi 
of  tho  ^'ttlemeut:  Mai)iwari7igsS€iiIeftient^2  Eq.  4S7 
2  My.  &  C.  230. 

But  no  mere  oxpits^ision  of  an  intention  on  the  part  ol 
will  tiike  it  out  of  the  settlement,  if  upon  the  true  com 
nant  it  falU*  within  it :  Jk  AUnult,  Pott  t.  Bra^sey,  22  C 
V.  Spmmr.  2G  Ch.  Diy.  04. 

And  the  effect  of  sect.  10  of  tho  Married  Women*  s  Pr 
bo  that  a  covenant  for  settlement  of  after-acquired  pro| 
wife  will,  though  entered  into  by  the  husband  alone,  bu 
fully  as  would  have  been  the  caee  if  tho  Act  hail  never 
Chruiian  v.  fl' ,  34  Ch.  Div.  227 ;  Hancotk  v.  H,,  38  Ch, 
TrwuU,  24  Ch,  D.  195 ;  and  i\  mp.  p.  770. 

Property  over  which  tho  wife  has  a  general  power  o 
within  tlie  covenant:  Ewart  v.  JS",,  11  Ha.  276;  Town 
Jut,  K»8.  3J3 ;  nor  is  a  life  intei'est  only :  S.  C\;  and  se 
j»Af«^,  22  Beav.  175. 

Under  tho  Infants'  Settlement  Act,  1855,  empower] 
settlement*  of  propei-ty  in  *'  expectancy/'  a  covenant  by 
ment  of  after-acquired  property  extended  to  an  intei 
under  the  will  of  a  persoii  who  died  after  the  executtou 
Johnson,  Mvorr  v.  *L,  (1891)  *S  Ch.  48. 

An  officer's  half -pay,  wnick  has  been  after  the  da 
capitalized  imder  tho  Pensions  Commutation  Act,  1871 
ie^  not  bound  bv  his  covenant  to  settle  property  to  wl 
ehoiild  duiing  tne  coverture  become,  entitled :  Churchill 
In  a  covenant  to  dettlo  after- acquii-ed  property  of  a  \ 
woi^dn  "at  any  time*'  have  been  held  to  mean  at  tm 
J*>mikUn^  16  iJq.  406),  and  from  the  same  source :  Be  Hi 
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"Ffxr  the  mode  of  estimatmg  the  yalue  of  sucli  property  when  deriyed  from 
LfEerent  souioes,  and  for  the  deduction  of  succession  or  other  duties,  see 
taekentie^s  Settlement^  2  Gh.  345 ;  and  for  a  successful  evasion  of  the  covenant 
y  the  execution  by  the  wife  of  successive  deeds  appointing  to  her  own 
^paxate  use  a  lar^  sum  bec^ueathed  upon  such  trusts  as  she  should  appoint, 
1  sums  just  within  the  hmit,  see  Bower  v.  Smith,  11  Eq.  279. 

And  that  under  a  covenant  by  a  testator  to  pay  a  sum  **  free  from  all  de- 
nctions  whatsoever"  to  the  trustees  of  a  settlement,  his  exor  is  not  concerned 
>  see  to  the  payment  of  the  succession  duty,  but  that  such  duty  must  come 
at  of  the  fund,  see  Be  HigginSf  Day  v.  Tumell,  31  Oh.  Div.  142. 

FAMILY  ABBANGEMENTS. 

Family  arrangements  being  regarded  with  favour  by  the  Ck>urt,  effect  has 
een  given  to  them  in  cases  where,  if  entered  into  between  mere  strangers, 
kiey  would  not,  according  to  the  ordinary  rules  of  Equity,  have  been  neld 
Lading:  Williams  v.  fT.,  2  Ch.  294;  Miller  v.  Harrison,  I.  E.  6  Eq.  324; 
oddrell  v.  /.,  9  Beay.  46 ;  14  Beav.  397 ;  Hoghton  v.  ^.,  15  Beav.  278 ;  and 
»  StapiUon  v.  S.,  2  L.  0.  Eq.  836,  848 ;  6th  ed.  920,  932 ;  Wycherley  v.  IF., 
Eden,  175. 

The  amoimt  of  consideration  will  not  be  minutely  scanned :  Williams  v. 
v.,  sup. ;  Head  v.  Oodlee,  Joh.  53 ;  and  a  family  arrangement  by  parol  only, 
rhich  nas  been  acted  on,  will  be  enforced :  Neale  v.  N,,  1  Keen,  672 ;  Wil- 
'\a7ns  v.  IF.,  sup. 

The  avoidance  of  family  litigation,  or  quieting  disputes,  well  founded  or 
ot,  affords  sufficient  consideration :  Smith  v.  Mogford,  21  W.  E.  472 ;  Gordon 
.0.,  3  Swa.  400;  Casey,  C,  88  W.  E.  183;  and  provided  there  be  good 
kith  and  honest  intention,  with  full  and  fair  communication  of  all  material 
ircamstanoes,  it  is  not  invalidated  by  a  mistciken  notion  by  the  parties  of 
heir  rights :  Greenwood  y,G,,  2  D.  J.  &  S.  28 ;  Lawton  v.  Campion,  18  Beav. 
7;  Harvey  v.  Cooke,  4  Euss.  57. 

But  if  founded  upon  mistake  or  misrepresentation  Teven  though  innocently 
nade)  to  which  the  other  party  is  accessory,  a  family  settlement  will  be  set 
side :  Fane  v.  F,,  20  Eq.  698. 

The  influence  of  a  father  may  be  legitimately  exercised  to  induce  an  elder 
on  on  coining  of  ^ge  to  make  a  proper  and  permanent  settlement  for  the 
wnefit  of  his  family:  HarUyppy,  H,,2\  Beav.  265;  but  if  by  influence  or 
pressure  the  father  obtains  any  undue  personal  benefit  either  for  himself  or 
n  favour  of  his  creditors,  the  transaction  is  liable  to  be  set  aside :  Turner  v. 
MiiM,  7  Ch.  329 ;  Hoghton  v.  H,  15  Beav.  278 ;  Baker  v.  Bradley,  7  D.  M.  & 
J.  597 ;  though  even  then  the  entire  arrangement  is  not  necessarily  invali- 
lated,  but  the  obiectionable  provisions  may  be  expunged,  and,  the  father 
eHnquishing  the  benefit,  the  rest  of  the  settlement  may  stand  good :  Hohlyn 
r.  J/.,  41  Ch.  D.  200. 

And  as  to  the  necessity  of  independent  advice  in  such  a  case,  see  Tucker  v. 
Bennett,  38  Ch.  Div.  1. 

So  also  where  a  creditor  by  threats,  &c.  induces  a  father  to  compel  his  sons 
^  join  him  in  a  security  for  his  debt,  the  creditor  cannot  retain  the  benefit  of 
hat  security  unless  he  shows  that  the  sons  knew  the  true  nature  of  the  trans- 
lation, and  that  no  undue  influence  was  exercised :  Berdoe  y,  Dawson,  34 
Beav.  609 ;  or  unless  upon  the  result  of  the  whole  transaction  the  son  obtains 
valuable  consideration :  Potts  v.  Surr,  34  Beav.  543;  and  see  Jenner  y,  J,,  2 
D.  P.  &  J.  539. 

This  rule  applies  where  a  younger  brother  joins  in  a  security  for  his  elder 
brother's  debt:  Sercomhe  v.  Saunders,  34  Beav.  382;  and  see  Chambers  v. 
Crabbe,  lb,  457. 

So  also  where  trustees  have  by  pressure  obtained  the  execution  of  a  deed 
^  the  nature  of  a  family  arrangement,  the  deed  may  be  set  aside  and  the 
trustees  ordered  to  pay  the  costs  of  an  action  for  that  purpose :  Fllia  v. 
Barker,  7  Ch.  104. 

As  between  husband  and  wife,  a  deed  compromising  litigated  rights  has 
been  upheld  as  a  family  arrangement :  Joddretl  y,  J,,9  Beav.  45. 

Though  eood  as  a  family  arrangement,  a  settlement  may  be  void  as  against 
creditors:  Penhally.  Elwin,  1  Sm.  &  Or,  258. 
A  family  arrangement  which  has  been  entered  into  on  the  faith  that  aU 
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partieB  named  therein  will  execute  and  be  bound  hj  it,  fa 
of  the  parties  does  not  execute :  Peto  y.  P.,  16  Sun.  59C 
execution  is  caused  by  the  disability  of  ooyerture:  Bi 
Beav.  180. 

Upon  the  question  how  far  infants  will  be  bound  1 
affecting  their  reyersionary  interests  entered  into  by  theii 
Y.  Cariwright,  14  Eq.  167. 

(n.)  AVOIDING  BBITLEMEKTS. 

1.    Voluntary  Settlement  set  aside  for  Improtideno 

*'  Declare  that  the  indenture  of  settlement,  dat( 
ought  to  be  set  aside ;  And  Let  the  Defts  E.  and  F.  (t 
&c.,  deliyer  up  the  said  indenture  of  settlement  to  H 
cancelled."  Defts'  costs  of  suit  to  be  taxed  as  betwc 
including  any  charges  and  expenses  properly  incurre 
trusts,  and  the  oosts  of  and  incidental  to  the  transfe 
tioned ;  And  Let  the  Defts  E.  and  F.  join  in  and 
transfer  of  the  mortgage  in  the  (bill)  mentioned  to  t 
she  shall  appoint,  to  be  settled  &c.,  in  case  the  parties 
over  to  the  Pit  upon  oath,  or  to  whom  she  shall  app 
&c.  in  their  possession  or  power  relating  to  the  sai 
Let,  upon  the  execution  of  such  transfer,  the  said  P] 
Defts  E.  and  F.  their  said  costs  when  so  taxed. — Eve 
1  July,  1870,  A.  1782;  S.  C,  10  Eq.  405. 

For  decree  on  bill^  after  a  lady*8  death,  by  her  husbani 
aside  a  settlement  executed  by  her  when  immarried,  \ 
advice,  as  improper  and  improvident,  though  not  fraudu] 
Lonsdale,  L.  JJ.,  7  May,  1863,  B.  958;  S.  C,  1  D.  J.  &  S 

For  decree  setting  aside  at  suit  of  a  widow  an  imp 
executed  on  her  marriage,  and  containing  provisions  for 
future  marriage,  without  any  power  of  revocation,  see 
M.  R,  15  Nov.  1869,  B.  317f;  9  E<j.  44. 

For  decree  declaring  a  post-nuptial  settlement-  of  afte 
not  binding  on  the  wife  as  to  her  moneys  not  actually  re< 
ture  and  so  far  as  regarded  her  real  €«tate,  she  electing 
settlement,  but  that  she  was  bound  to  recoup  what  she 
the  settlement  for  the  benefit  of  the  issue,  see  Anderson 
457. 


2.  Re-settlement  set  aside  on  the  ground  of  Mistake^  j 
icith  the  Property -^Vesting  Interests  ofunl 

Declake,  that  the  said  indenture  of  settlement  of 

executed  by  the  Pit  under  mistake,  and  that  it  ougl 

subject  nevertheless  and  without  prejudice  to  the  sal 

mentioned  of  portions  of  the  estate  comprised  therei 

tion,  or  intended  execution,  of  the  powers  therein  ii 

tained ;  And  Let  a  copy  of  this  judgment  be  indon 

indenture  of   settlement;   And  Let  all  proper  par 

expense,  execute  all  such  conveyances  (if  any)  as  i 

and  as  the  Judge  shall  direct,  for  the  purpose  of  gi' 

above  declaration,  and  for  giying  effect  to  such  sale 

conveyances  to  be  settled  bj  the  Judge  in  case  the  p 
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^are,  tliat  the  interests  in  the  lands  and  hereditaments  comprised 
I  the  said  indenture  of  any  unborn  issue  of  the  Pit  and  of  the  Deft 
[,  F.  respecti%'ely,  are  the  interests  of  persons  who  upon  coming  into 
sistonce  woxild  be  entitled  to  such  interests  upon  trust  within  the 
leaning  of  the  Trustee  Act,  1850;  And  Let  all  such  interests  of  all 
Mik  unborn  issue  vest  in  the  Pit. — Directions  as  to  costs,  including  in 
le  costs  of  the  trustee  any  charges  and  expenses  properly  incurred  by 
im  as  trustee  of  the  said  indenture  of  settlement. — See  Fane  v.  F., 
'.-C.  H.,  3  July,  1875,  A.  1266;  S.  C,  20  Eq.  698. 

.  Settletiient  upon  Marriage  with  a  Deceased  Wife^a  Niece  containing 
Provp$ioiU  for  tlie  Settlor'* s  Children^  whether  by  the  Fbn7ier  or 
bf/  the  Intended  Marriage^  set  aside  except  as  to  the  Trust  for  the 
Settlor^  until  the  Intended  Marriage. 

Vary  the  judgment  so  far  as  regards  the  declaration  therein  con- 
liced,  *'  That  the  indenture,  dated  &c.,  was  wholly  void,  and  that  the 
hare  or  intere^^t  of  W.  B.  in  the  fund  therein  mentioned,  and  thereby 
xpressed  to  bo  conveyed  to  the  trustees  of  the  said  indenture,  formed 
>art  of  the  personal  estate  of  the  said  W.  B.";  And  instead,  thereof 
>eckre  that  ii  valid  marriage  having  never  taken  place  between  W.  B. 
a  the  pleadiu^rs  named,  and  E.  J.  [deceased  wife's  niece']y  therein  also 
lamed,  and  the  said  W.  B,  having  departed  this  life,  the  whole  bene- 
icial  interest  in  the  funds  and  property  comprised  in  or  assigned  by 
he  indeattire  of  &c.,  in  the  pleadings  mentioned,  was  vested  in  the 
laid  W.  B.  at  the  time  of  his  death,  and  that  neither  the  said  E.  J., 
lor  any  child  of  the  said  W.  B.,  nor  any  child  of  the  said  E.  J., 
icquired  or  has  any  beneficial  interest  or  title  in  or  to  the  said  funds 
md  property,  or  any  part  thereof,  under  or  by  means  of  the  said  in- 
lenture.— See  Chapman  v.  Bradley ,  L.  JJ.,  5  Dec.  1863,  A.  2361 ; 
fi?.  C,  4  D.  J.  &  S.  71 ;  and  see  Fawson  v.  Brownf  V.-O.  M.,  5  Nov. 
1879,  B,  2149;   13  Ch.  D.  202. 


1  Silling  aside  a  Settletnent  of  Plaintiff^ s  Real  and  Personal  Pro* 
petiy  exectded  in  consideration  of  Plaintiff^s  Marriage  with  her 
Deceased  Sister^ s  Husband. 

^'  BfCLARE,  that  the  conveyance,  grant,  and  assignment  of  the  real 
&9tat^  and  thf^  bond  for  £ — ,  in  the  pleaidings  mentioned,  by  the  in- 
[lenture  of  settlement,  dated  &c.,  made  or  expressed  to  be  made  be- 
tween the  Deit  J.  N.,  and  the  Pit  A.,  his  wife  [deceased  wife^s  sister'}, 
of  the  one  part^  and  X.  [the  trusteely  of  the  other  part,  ought  to  be  set 
saide,  and  adjudge  the  same  accordingly;  And  Let  the  said  deed, 
dated  &c.,  be  delivered  up  to  the  Pits  to  be  cancelled;  And  Declare, 
ttat  the  Pit  C.  [purchaser  from  A,  of  her  mortgaged  property}  is  en- 
titled to  redeem  the  mortgaged  property  comprised  in  the  indenture, 
dated  &c.,  in  the  pleadings  mentioned,  and  thereby  assigned  to  the 
Deft  Allison  [tnortgagee},*' — 1.  Account  of  what  is  now  due  to  the 


\  nadar  and  by  yiitne  of  hia  niOTtg&g«>  s 

«O0tBv  to  be  twcod ;  Upon  the  Pit  C.  pavmg  to  lii 

lified  to  be  due  within  six  months  alter  ike,  ha  to  afl 

premises  to  tlie  Pit  C,  and  deliver  up  all  d6eds ; 

Pit  C.  hiB  oosta  el  action,  to  be  taxed. — ''  And  Let 

2.  An  account  of  all  Bums  of  money  reoelTed  by 

rcfipect  of  the  rents  and  profita  of  the  real  eatati 

indenture  of  aettlement,  dated  &o.,  mentioned,  anc 

intereet  in  respect  of  the  bond  debt  of  £900,  in  the 

mentioned ;  3.  An  account  of  all  payments  proped 

J.  N.,  fnr  repairs  and  permanent  improyeraents  on 

or  in  rijspect  of  any  of  the  debts  and  liabilities  of  tl 

the  said  mortgage  debt  and  interest  to  the  said  I 

part  thereof  respectively ;  4,  An  inquiry  what  is  p 

to  the  Deft  J.  N.  for  the  maintenance,  clothing,  a 

anoe  of  tlie  Pit  A.  during  the  time  she  resided  wit 

Adjourn  &c, — Liberty  to  apply. — Couhon  r.  AUUot 

18C0,  A.  UG5;  iS.  C,  2  Giif.  287  j  affirmed,  2  D.  I 


5,  Deelaratum  that  Properti/  of  intendeti  Wife  not  < 
— Intended  Husband  to  deliver  up  mrne  to  b 

Declare  that  any  property  which  the  Pit  was 
or  entitled  to  when  she  executed  the  settlement  in  \ 
tioned,  proposed  to  bo  made  in  contemplation  oii 
riage  between  the  Pit  and  the  Deft  C,  or  which  sh 
entitled  to,  is  nott  under  the  circumstances  whicit 
any  way  subject  to  or  boimd  by  the  provision  in 
tlement  for  the  settlement  of  other  or  ofter^acqui 
declare  that  the  estate  of  the  testator  is  not,  in  the 
happened,  under  any  liability  by  reason  of  his  execi 
meut,  and  that  the  Tit  is  entitled  to  have  and  receive 
tator's  residuary  estate,  without  any  deduction  thei 
any  such  alleged  liability  as  aforesaid;  And  the 
that  such  settlement  is  in  his  custody,  Let  the  Dt 
&c.,  deliver  up  the  said  settlement  io  the  Pit  and  th^ 
celled. — Bond  v.  Wal/ord^  Pearson,  J*,  29  Man 
S,  C,  32  Ch.  D.  238. 


i 


AVQIBING  SETTLEMENTS. 


A  eetilemeni  may  he  set  aside  or  treated  as  a  nul 
romittod  to  his  onginal  lights  ; — 

('/)  Whej^  the  cou^^deiation  fails,  as  in  the  case  of  i 
f.  y.,  with  a  decensed  -fife's  sister  {Chapfnan  t. 
71 ;  33  Beav.  61 ;  CouUon  v.  Alh'iton,  2  D.  F,  ^ 
Fuwson  V.  Brown,  13  Ch.  D.  202 ;  Pomis  3,  4,  sa 
the  maniago  has  not  taken  place :  see  MttfLrrd 
130;  Bond  v*  Watford,  32  Ch.  I).  238,  Form  o,  « 
gagement  was  broken  o£F,  and  after  the  lapM 
years  the  Court  declared  the  ongrossment  of  tl 
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was  ill  the  cu4ixly  of  the  intended  husband's  solrs,  void  as  a  settle- 
ment, nnd  ordertd  it  to  be  given  up) :  Esaery  v.  Cowlard,  26  Ch.  D. 
191  (where  a  settlement  made  in  contemplation  of  a  marriage  which 
never  took  pLico,  the  parties  living  together  as  husband  and  wife, 
and  having  chilihx^n,  was  held  to  be  determined,  and  the  trusts  at 
an  end) ;  seai^,  whore  the  marriage  has  been  dissolved  by  the  Divorce 
Court :  Fitzgerald  y,  ChapTnan,  1  Ch.  D.  563 ;  Burton  v.  Sturgeon^  2 
Ch.  D.  318  ;  and  see  Chap.  XXXVII.,  Sect.  VI.  (n.),  aup.  p.  816. 
(h)  Where,  apart  from  fraud,  undue  influence,  or  improper  motive,  the 
tninsactioii  is  of  an  improvident  character,  e.  g,,  -^ere  a  young  lady, 
having  lately  attained  twenty-one,  settled  her  property,  without 
power  of  roYOcation,  so  as  to  deprive  herself  of  all  control  over  it 
m  the  event  of  future  marriage:  see  Evtritt  v.  E,y  10  Eq.  405, 
Form  1,  sup.  p.  1432;  Prideaux  v.  Lonsdale,  1  D.  J.  &  S.  433. 
In  &  dcc-d  of  thig  character  fand  in  any  voluntary  settlement  J  the  absence 
f  a  powft  of  roTocation  has  oeen  stated  to  be  **  all  but  a  conclusive  reason 
wr  getting*  aside  the  deed*':  Coutts  y,  Acworth,  8  Eq.  558,  568;  and  see 
VoUadon  T.  Tribf,  9  Eq.  44 ;  but  this  view  has  not  been  taken  in  later  cases, 
nd  the  absence  of  a  power  of  revocation,  though  a  circumstance  to  be  taken 
ito  account  of  more  or  less  weight  according  to  the  other  circumstances  of 
ich  ciise,  will  not  ptr  se  be  fatal  to  a  volimtaxy  settlement :  Toker  v.  7\,  3  D. 
.  &  S.  487 ;  31  Bvaw  629 ;  Phillips  v.  Mullings,  7  Ch.  244 ;  Hmry  v.  Arm- 
\r<mg,  18  Ch.  D.  C6S  ;  Ihyran  v.  MacMahon,  17  L.  E.  Ir.  641,  654  ;  especially 
fiiare  tb©  settlement  i^t  not  unreasonable  or  improvident,  and  no  intention  to 
y^  tih.e  deed  revocable  is  shown :  Hall  y.  H.,  8  Ch.  430  (reversing  14  Eq. 
B5) ;  but  if  the  person  elaiming  under  the  deed,  being  a  solr,  omits  to  call  the 
Itoition  of  the  settlor  t*:i  the  results  of  omitting  the  power  of  revocation,  the 
eed  cannot  stand  :  Iforau  v.  MacMahon,  sup. 

Such  a  settlement  huM  been  set  aside  after  the  death  of  the  lady  without 
Boa,  at  the  suit  of  her  husband  and  admor :  Prideaux  v.  Lonsdale,  1  D.  J.  & 
L433. 

Miarepresentations  madtj  on  the  occasion  of  an  ante-nuptial  settlement  by 
wife,  as  to  her  divorce  from  her  previous  husband,  form  no  ground  for 
fitting  aside  the  E^ettloDient,  the  marriage  being  a  suflficient  consideration : 
k^hndim  V.  /.,  32  W.  E.  1016 ;  aff.  (0.  A.)  33  W.  E.  239. 
HVTien  the  Court  iis  asked  to  set  aside  a  volimtary  settlement  on  the  ground 
hat  the  settlor  did  not  really  understand  what  he  was  doing,  the  provisions 
a  the  settlement  are  imniatorial  except  so  far  as  their  character  snows  that 
le  could  not  havi^  imderttood  their  effect :  DuUon  v.  Thompson^  23  Ch.  Div. 
7S. 

Afl  a  rule,  a  voluntary  settlement  cannot  be  rectified,  but  can  only  be 
jealtwith  hy  settinji:  the  whole  aside:  see  Hoghton  v.  H.,\b  Beav.  278; 
^himpion  y^'Kerrif,  32  Beav.  628;  but  see  Hoblyn  v.  H,,  41  Ch.  D.  200, 
bat  in  a  family  rc-settlemtnt  objectionable  provisions  benefiting  the  father 
la^  be  expunged  without  affecting  the  rest  of  the  instrument. 
If,  however,  the  settlor,  having  subsequently  married,  has  had  children, 
lie  eettlement  will  not  be  set  aside  in  toto,  so  as  to  give  the  property  to  her 
iishftiid,  but  (with  consent  of  the  husband)  varied  in  accordance  with  a  draft 
ettlHuent  submitted  to  and  approved  by  the  Judge :  Bell  v.  Thompson,  W.  N. 
T8)  12L 

And  if  the  settlor  agrees  that  part  of  the  deed  shall  stand,  his  voluntary 
Bttlement  may  bo  recti Sed  by  striking  out  the  part  as  to  which  he  seelcs 
eHef:  Turner  r,  CoUinB,  7  Oh.  329. 

Acqmescenco  and  subsequent  dealing  on  the  faith  of  the  deed  may  provent 
be  settlor  from  avoidiog  an  improvident  voluntary  settlement :  Jarratt  v. 
l^^i^m,  9Eq.  463. 

Where  a  settlement  is  wholly  set  aside,  the  contract  of  trusteeship  being 
Toid^,  the  trustee  has  no  right  to  costs,  and  cannot  appeal  as  to  them : 
hUofk  V.  Thompson,  23  Ch,  Div.  278. 

As  to  avoiding  voluntary  settlements  on  the  ground  of  influence,  or  as 
mng  fraudulent  as  against  creditors,  see  Chap.  LI.,  **  Sfecifio  Eelisf." 


1436 


Settlement. 


(in.)    RECTIPTING  SETTLEMENTS. 


1.  Settlement  rectified  so  as  to  cany  out  the  Inte 
nuptial  Agreementy  by  declaring  t/ie  Plaintiff  abs 

*'  Decla&s,  that  the  indenture  of  settlement,  date< 
ings  mentioned,  was  not  executed  in  accordance  w 
made  preyiously  to  the  marriage  of  the  Pit  [Me 
deceased,  in  the  pleadings  named,  and  ought  to  b 
carry  into  effect  the  true  meaning  of  the  said  agreem< 
that  in  the  events  which  have  happened  the  Pit  is 
to  the  arrears  of  rent  due  at  the  death  of  the  said  < 
and  dividends  which  have  accrued  since  his  death 
property  subject  to  the  trusts  of  the  said  indenture  < 
that  the  Pit  is  now  absolutely  entitled  to  all  the  sa 
— Tax  the  costs  of  the  Pit  and  the  Defts  \_the  trustees^  t 
client ;  Defts  to  raise,  and  pay,  and  retain  such  coe 
fund  standing  in  their  names,  and  transfer  the  resic 
Pit ;  and  also  convey  to  her  the  lands  subject  to  tl 
to  apply.— Co^an  v.  Dujield,  V.-O.  B.,  21  July,  187^ 
789 ;  2  Ch.  Div.  46. 

2.  Rectification  in  accordance  icith  Coumel 

Declabe  that  the  indenture  of  settlement,  date< 
varied  and  rectified  by  inserting  therein  a  proviso  oi 
tion  in  the  terms  of  the  proviso  or  power  of  rev 
originally  settled  and  inserted  in  the  draft  of  the 
settlement  by  the  Pit's  counsel  as  in  the  Statemc 
tioned,  and  order  and  adjudge  the  same  accordis 
that  the  said  indenture  of  settlement,  so  varied  and 
said,  ought  to  take  effect  in  like  manner  as  if  the  sai( 
had  been  inserted  in  the  said  indenture  of  settleu 
the  execution  thereof  by  the  parties  thereto. —  W 
MaHns,  V.-C,  21  July,  1880,  B.  1396 ;  S.  C,  15  Ch, 

3.  Rectification  of  Settlement  by  Declaratiot. 

Beglaee,  that  the  Pit  is  entitled  to  have  the  said  i 

and  the  said  indenture  of  settlement  in  the  pleadii 

formed  and  rectified  in  such  manner  and  form  as 

that  have  happened  of  the  Pit  having  survived  he] 

and  there  having  been  no  child  of  the  marriage  1 

funds  now  subject  to  the  said  indenture  of  settlemei 

Deft  J.,  in  trust  for  the  Pit,  her  exors,  admors,  and  £ 

as  part  of  her  separate  estate.     And  Let  the  bonds,  d 

W,  P,  to  the  trustees']^  be  (within  &c.)  delivered  up 

the  Pit,  the  executrix  of  the  wiU  of  the  said  W.  P. 

And  Let  a  copy  of  this  (declaration)  be  indorsed  on  i 
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t  eettlementf  elated  &o. ;  And  Let  the  Deft  J.  pay  and  retain  the  costs 
f  the  Pit  and  of  the  Defts  of  this  action  out  of  the  funds  subject  to 
&e  trusts  of  the  said  indenture  of  settlement ;  such  costs  to  be  taxed 
c.  as  betweon  solr  and  client,  including  in  the  costs  of  the  Deft  J. 
Dy  (costs)  charges  and  expenses  properly  incurred  by  him  as  trustee 
f  the  said  indenture  of  settlement  beyond  his  costs  of  this  action. — 
jfiiV^  V.  Iliffe,  Y.-C.  B.,  13  July,  1875,  B.  1246 ;  S.  C,  20  Eq.  666. 

4.  Another  Form. 

Beclab^e  that  the  indenture  of  settlement  dated  &c.,  in  the  state- 
lent  of  claim  mentioned  was,  in  the  particulars  hereinafter  specified, 
lecuted  under  mistake ;  and  that  in  the  covenant  to  pay  the  yearly 
im  of  £2o0,  contained  in  the  said  indenture,  it  was  not  intended  to 
icltide  the  words  "Herbert  Hull  and  Sarah  Wood,  and  after  the  death 
f  any  of  them,  during  the  lives  of  the  survivors  ; "  and  that  the  said 
adenture  ought  to  be  rectified  by  reading  the  same  as  if  in  the  covenant 
berein  contaiiied  for  the  payment  of  the  said  yearly  sum  of  £250  the 
rordfl  *'  Herbert  Hull  and  Sarah  Wood,  and  after  the  death  of  any  of 
hem,  during  the  lives  of  the  survivors,*'  had  been  omitted ;  And  Let  a 
opy  of  this  (declaration)  be  indorsed  on  the  said  indenture. — Tax  costs 
^f  all  parties^  and  pay  same  out  of  the  trust  estate. — Brotvn  v.  Hull, 
?.-C.  H.,  16  Dee.  1876,  A.  2100. 

For  iJeclaration  that  an  indenture  of  settlement  was  not  conformable  to  the 
Attract  or  agreement  for  a  settlement  between  the  Pit  and  her  late  husband 
[irior  to  their  marriage,  and  that  such  indenture  ought  to  have  contained 
lext  after,  &c.,  and  that  the  declaration  of  trust  of,  &c.,  ought  to  have 
sxtended  t-o,  &c. ;  rectification  in  conformity  with  the  declarations,  and 
indorsement  of  a  copy  of  the  order  on  the  indenture,  see  Squibb  v.  White, 
ILB.,  19  Nov.  1859,  B.  321. 


5.  Meettjimtion  of  Settlement  of  Land — Conveyames  to  be  executed. 

Decxare  that  the  first  schedide  to,  and  the  plans  respectively 
annexed  to  the  indenture  of  settlement  dated  &c.  in  the  pleadings 
mentioned,  ought  to  have  been  framed  otherwise  than  as  they  now 
Btand  in  the  following  respects ;  that  is  to  say,  by  striking  out  such  of 
the  particulars  enumerated  in  the  —  parts  respectively,  of  the  said 
^t  schedule  as  are  specified  in  the  —  divisions  of  the  first  schedule 
annexed  to  this  order,  and  by  inserting  in  lieu  thereof  the  particulars 
enumerated  in  the  divisions  respectively  of  the  second  schedule 
annexed  to  this  order,  and  by  substituting  for  the  plans  of  property 
situate  at  M.  and  P.  respectively,  now  annexed  to  the  said  indenture 
of  settlement,  the  plans  marked  &c.,  identified  by  the  sigpiature  of  the 
i^gistrar  in  tho  margin  thereof,  and  stamped  with  his  official  seal,  and 
a  duplicate  of  which,  identified  in  the  same  manner,  has  been  filed  in 
the  RejM>Tt  Office ;  and  by  striking  out  from  the  particulars  enumerated 
ia  the  --  part  of  the  said  first  schedule  to  the  indenture  of  settle- 
nieat,  and  from  the  plan  of  property  situate  at  0.,  annexed  to  the  said 
indenture,    the    parcel  in  such  particulars    and    plans    respectively 
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numbered  &C|  and  by  adding  to  the  plans  now  am 
indenture  of  settlement  the  plan  of  property  situate 
of  M.,  marked  &c.,  identified  by  the  signature  of  th 
margin  thereof,  and  stamped  with  his  official  seal,  e 
whicby  identified  in  the  same  manner,  has  been  fil« 
Office ;  And  this  Court  doth  declare  that  the  said  ii 
be  construed  and  take  effect  as  if  the  first  schedi 
thereto  annexed  had  been  framed,  as  it  is  hereby  d 
ought  to  have  been  framed,  and  as  appears  by  th( 
to  this  order,  and  the  said  plans  marked  &c. ;  Ai 
parties  execute  such  acts  and  deeds  as  may  be  neo 
Judge  shall  approve  for  the  purpose  of  giving  ef 
declarations,  and  for  vesting  the  estat-es  in  the  trus 
the  said  indenture  of  settlement ;  And  Let  a  copj 
indorsed  on  the  said  indenture  of  settlement. — Costi 
be  taxed  as  between  solr  and  client. — Deft  F.  {tht 
liberty  to  pay  and  retain  the  same  out  of  any  fu 
representing  corpus  of  the  trust  estate. — Liberty  to  a 
horousfh  v.  V.  Polling  ton,  if.  R.,  22  Feb.  1879.  I 
Cordeaux  v.  Fullerton,  28  W.  R  320. 

6.  Rectification  80  as  to  test  Legal  Fee  Simpk  in  2 
which  had  happened, 

Dbolakb  that  the  indenture  of  settlement,  dated 
under  mistake  in  so  far  as,  in  the  events  which  have 
Pit  having  survived  her  husband,  and  not  having  co 
in  exercising  the  joint  power  of  appointment  reserved 
to  vest  the  hereditaments  &c.  in  the  Pit  for  an  estate 
possession,  and  that  the  said  indenture  was  intenc 
aforesaid,  to  vest  the  said  hereditaments  &c.  in  the  T 
fee  simple  in  possession,  and  that  the  Pit  is  entitles 
indenture  reformed  and  rectified  in  manner  herei 
Declare  that,  in  the  events  which  have  happened  as  a 
indenture  ought  to  be  reformed  and  rectified  by  &c. ; 
indenture  be  rectified  accordingly ;  And  Let  a  copy 
indorsed  on  the  said  indenture  ;  And  the  Court  is  of  < 
the  said  indenture  being  reformed  and  rectified  as  afo 
ance  of  the  legal  estate  previously  outstanding  there 
life  of  the  Pit  will  be  necessary. — HanUy  v.  Pearson, 
Dec.  1879,  A.  2469;  S.  C,  13  Ch.  D.  545. 

7.  Reciificatian  of  Settlement  by  inserting  a  Power  oj 
the  Wife — New  Trustees  appointed. 

^*  Deculre  that  the  indenture  of  settlement  dated 
ings  mentioned  ought  to  be  rectified  by  inserting  \ 
relating  to  the  sum  of  £ —  therein  mentioned,  a  po^ 
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It  {the  wife)  to  direct  that  the  «aid  trast  fund,  and  each  and  every 
\xt  thereof,  and  the  income  thereof,  shall  be  held  and  applied  as  she, 
rt^thstanding  her  ooverttLTe,  shall  from  time  to  time  by  deed,  with 
without  a  power  of  roTOcation  and  new  appointment,  or  by  will  or 
dicil,  direct  and  appoint ;  And  Let  the  said  indenture  of  settlement 
J  rectified  accordingly;'* — Copy  of  this  declaration  to  be  indorsed 
3on  the  said  indenture  of  settlement ;—"  And  the  Defts  P.  and  0., 
r  their  counsel,  desiring  to  retire  from  being  trustees  of  the  said 
denture.  Let  the  said  H.  and  B.  be  appointed  trustees  of  the  said 
denture  of  settlement  in  substitution  for  the  Defts  P.  and  0. ;  And 
et  the  trust  estate,  and  premises  comprised  in  the  said  indenture  of 
B*,  Test  in  the  said  H.  and  B.,  upon  the  trusts  of  the  said  indenture 
f  settlement,  so  rectified  as  aforesaid ;  And  Let  the  right  to  sue  for 
id  recoTer  anj  choses  in  action,  subject  to  the  trusts  of  the  said  in- 
stttnre,  and  any  interest  in  respect  thereof,  vest  in  the  said  new 
usteee  upon  the  trusts  aforesaid."— Costs  of  Pits  and  Defts  to  be 
txed  as  between  solr  and  client,  and  be  a  charge  upon  the  corpus  of 
le  trust  funds,  to  be  raised  and  paid  by  the  new  trustees. — Liberty 
\  apply.— Piyoi^  V.  P.,  L.  JJ.  for  V.-C.  W.,  24  Feb.  1873,  B.  1225. 


.  Recfifieafitm  of  Settlement  by  inserting  General  Potcer  of  Appoint^ 
meni  by  Settlors  before  limitation  to  Next  of  Kin, 

Decuiee  that  the  indenture  of  settlement,  dated  &c.,  made  between 
^.,  ought  to  be  rectified  by  reading  the  same  as  if  there  was  inserted 
herein,  prior  to  the  limitation  in  trust  for  the  person  or  persons  on  the 
art  of  the  Plt^s  father,  who  under  the  statutes  for  the  distribution  of 
be  effects  of  intestates,  would,  on  the  Pit's  decease,  have  been  en- 
Ltlf^d  thereto  if  he  had  died  intestate  leaving  paternal  relations  only, 

power  for  the  Pit  by  deed  or  will  to  appoint  the  trust  funds  in  such 
danner  and  to  such  persons  as  the  Pit  shall  think  proper,  and  that  the 
foreeaid  limitation  in  favour  of  the  next  of  kin  should  be  conditional 
ipoti  the  lion -execution  of  the  aforesaid  power,  and  subject  to  any 
xecution  thereof,  and  order  and  adjudge  the  same  accordingly ;  Let 
\  copy  of  this  order  be  indorsed  on  the  said  indenture  of  settlement. 
--James  v.  Couchman^  North,  J.,  24  Feb.  1885,  A.  1037 ;  S.  C,  29 
7h,  D.  212. 


% 


9.  The  Like,  on  Petition  under  the  Trustee  Relief  Act— 10  8f  II 

r.  c.  96. 

IJpox  petition  &c.  This  Court  being  of  opinion  that  the  words 
'exors,  admors,  and  assigns,"  were  inadvertently  used  in  the  said 
ndetiture  of  settlement  dated  &c.,  instead  of  the  words  '^  heirs,  exors, 
idmom,  and  aeeigns,"  Let  the  said  settlement  be  rectified  accordingly ; 
Itid  thiB  Court  being  of  opinion  that  in  the  events  which  have  happened 
lie  Petr  A,  {the  husband)  is  absolutely  entitled  to  all  the  property  com- 
msod  in  the  said  settlement.  Let  the  fund  in  Court  be  dealt  with 
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as  directed  in  tlie  schedule  hereto. — [Add  Paymei 
No.  1,  directing  fund  in  Court  to  be  paid  to  the  ] 
BiriTs  Trusts,  V.-C.  M.,  26  July,  1876,  A.  2239;  S,  ( 

For  eimilar  order  under  the  same  Act,  see  Be  Ik  la 
V.-C.  J.,  25  June,  1870,  A.  1786;  S.C„  10  Eq.  599. 


NOTES. 
BECTIFSriNO  SETTLEMENTS — JURISDICTION  OF 

Courta  of  Equity  have  long  exercised  jurisdiction  to 
Bottlements,  so  as  to  cam'  out  the  int<?nts  of  the  parties ;  ai 
Act,  1873,  8.  34,  the  rectification,  setting  aside,  or  cance 
other  written  instruments,  has  been  assigned  to  the  Chan 
High  Court. 

And,  notwithstanding  sect.  47  of  the  Fines  and  Eecov 
can  rectify,  on  the  ground  of  mistake,  a  deed  of  re-settlei 
the  Act :  Hall-Dare  v.  //.,  31  Ch.  Div.  251. 

The  general  rule  has  been  stated  to  be  that  if  articles  art 
marriage,  and  a  settlement  made  after  marriage,  and  the 
the  Coui't  will  **set  up  the  articles  against  the  settlemei 
settlement ;  but  if  the  articles  and  settlement  are  bot 
settlement  will  be  taken  as  a  new  agreement,  **and  shall  c 
see  Legg  v.  Ooldwire,  1  L.  C.  Eq.  17,  and  notes,  lb,,  pp. 
Settlements,  134;  Story,  Eq.  Jur.  §  155. 

And  though  the  limitations  of  a  post-nuptial  settleme 
the  words  of  the  articles,  still  if  it  does  not  carry  out  the 
the  parties  thereto,  the  Court  will  reform  the  settlement :  i 
2  Ch.  Div.  44,  49 ;  Smith  v.  I  life,  20  Eq.  666 ;  Bold  v.  Bt 
O.  567. 

In  order  to  rectify  a  settlement,  or  other  instrumenl 
mistake,  the  evidence  of  the  real  intention  of  the  parties  a 
tion,  and  of  mistake  common  to  all  parties,  must  be  clear 
Fowler  v.  F,,  4  D.  &  J.  250 ;  Bentln/  v.  Machiy,  31  Beav. 
J.  279  ;  Booke  v.  L,  Kensinijton,  2  K.  &  J.  753  ;  Elv:es  v.  j 
2  GifP.  545;  Tucker  v.  Bennett,  38  Ch.  Diy.  1 ;  especiallyin  ti 
settlement,  where  there  have  been  children  of  the  mai 
V.  Bomneyy  30  Beav.  431 ;  M,  Breadulhane  v.  M,  Chandi 
Harris  v.  Fepperell,  5  Eq.  1,4;  Loxley  v.  Heath,  1  E 
Badcock,  Kimjdon  v.  Tagert,  17  Ch.  D.  361.  The  ext^ 
alteration  must  bo  clearly  defined  by  evidence  contcn 
anterior  to  the  deed :  E.  Bradford  v.  Bf>m7iei/y  30  Bea^ 
must  have  been  mutual,  not  of  one  party  only :  Sells  ^ 
and,  a  fortiori,  an  ante-nuptial  settlement  executed  by  th( 
any  mistake,  but  imder  protest,  will  not  be  rectified  at  his 
Eaton  V.  Btmtett,  34  Beav.  196. 

As  to  the  exercise  of  the  jurisdiction  in  cases  of  mistake 
as  between  vendor  and  purchaser,  v,  inf.  Chap.  LI.,  Sect 


EVIDENCE. 

A  settlement  may  be  rectified  on  parol  evidence  of  1 
parties:  Tomlinson  v.  Leigh,  14  W.  R.  121;  Lackersteen 
nil ;  Wilkinson  v.  Nelson,  7  Jur.  N.S.  480 ;  and  on  the 
dence  of  the  wife  surviving  without  issue,  where  the  prol 
were  strongly  in  her  favour:  Smith  v.  Iliffe,  20  Eq. 
p.  1436;  Cook  v,  Fearn,  27  W.  R.  212;  Edwards  v.  Binfj 
and  an  alleged  technical  error  whereby  the  legal  estate  w 
Pit  in  the  events  which  had  happened  was  rectified  on  hei 
other  evidence  being  procurable  :  Hanley  v.  Pearson,  13  C 
»up,  p.  1438  ;  and  where  the  settlement  was  prepared  in  he 
"wrho  was  a  solr,  it  was  rectified  after  his  death  on  the  eyide 
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did  not  carry  out  the  bargain  between  them,  and  was  not  explained  to  her : 
M'tMy  y.  Smifk,  15  Ch.  D.  655;  and  the  fact  that  she  claimed  to  retain  the 
eiietit  of  hia  settlemont  on  her  was  no  bar  to  the  rectification :  8,  C. 

But  there  must  be  very  clear  and  distinct  evidence  of  the  intention  at  the 
me  when  the  settlement  was  executed :  Tucker  v.  Bennett,  38  Ch.  Div.  1 ; 
od  '*  there  hi  hardly  a  single  case  where,  many  years  after  the  settlement 
«s  executed,  on  mere  parol  evidence,  uncontradicted,  because  there  was  no 
oe  to  contradiet  it,  the  Court  has  altered  a  deed  because  one  of  the  parties 
fterwards  desired  that  it  should  not  stand  as  it  was  executed.'' 

And  recliQuatioii  oil  uncorroborated  parol  evidence  was  refused  where  there 
ns  nothing  repuguaut,  inconsistent,  or  improbable  on  the  face  of  the  instru- 
i«nt  80  as  to  induce  the  belief  of  a  mistake :  M^Cormack  v.  M.,  I.  B.  U  Eq. 
30. 

Parol  evidence  for  rectification  must  be  imimpeachable,  and  of  the 
le&Yest  charact4?r :  6+>e  Taufnsend  v.  Stangroom,  6  Ves.  228 ;  and  cases  cited 
Ibylor,  Evidence,  p.  mi  (7th  ed.) ;  970  (8th  ed.). 

Previous  c*>rres^>oadence  is  not  enough  without  clear  evidence  of  fraud  or 
^liBtake,  especially  where  the  settlement  has  been  executed  and  long  acted 
Lpon:  Lorlttf  v.  Ilmth.  1  D.  F.  &  J.  489;  27  Beav.  523. 

A  father  living  on  Li^ectionate  terms  with  his  daughter  is  her  natural  agent 
n  reference  to  the  preparation  and  provisions  of  her  marriage  settlement,  and 
he  need  not  have  any  legal  advice  mdependent  of  the  family  solr,  unless  the 
ather  is  taldng  a  benefit  from  her  under  the  settlement :  TtuJcer  v.  Bennett^ 
18  Ch.  Div,  1, 

Eecti^cation  of  a  .s<jttlement  in  accordance  with  an  ante-nuptial  agreement 
!^ted  in  the  eettlement  but  not  forthcoming  was  refused :  Mignany,  Parry, 
n  Beav.  211. 

PBOOEDUBE. 

In  rectifpng  a  deed,  the  usual  course  is  merely  to  direct  the  judgment  or 
ieclamtion  of  the  Court  to  be  indorsed  on  the  settlement  (Forms  3,  4,  8, 
pp.  1436 — 1438),  Tsrhich  has  been  held  sufficient  to  pass  the  legal  estate,  with- 
out directing  any  conveyance :  see  White  v.  W,,  15  Eq.  247  ;  .42  L.  J.  Ch.  28 ; 
Banltij  V,  Pmrsfjii,  1;J  Ch.  D.  545,  Form  6,  »i/-p.  p.  1438 ;  but  in  Malmeabury 
J,  M„  31  Beav.  401,  419,  26  July,  1862,  B.  1668,  a  direction  was  con- 
tainiid  in  the  di?<:i>'<*  that  all  parties  should  execute  and  do  such  convey- 
ances and  ac-t^  as  might  be  necessary,  and  as  the  Judge  should  approve, 
for  the  purpose  of  i^^ving  legal  effect  to  the  declaration;  and  see  Vlarky, 
Mdpas,  4  D,  i\  &  J.  401,  404,  Chap.  LI.,  •*  Specific  Relief."  In  Stock  v. 
Vinimj,  2d  Bear.  23ri.  the  alterations  in  the  deed  were  initialled  by  the  Judge ; 
and  also,  though  considered  unnecessary,  by  desire  of  the  parties  in  White  v. 

Jr.,  tup. 

A  i»<?ttlement  mav  be  ordered  to  be  rectified  on  petition  under  the  Trustee 
belief  Act ;  wet*  ih  BinVs  Trusts,  Form  9,  sup,  p.  1439;  3  Ch.  D.  214;  De  La 
Touches  Sdfkmeuf,  10  Eq.  599;  Hoare's  Trust,  4  Giff.  254,  259;  though  in 
Be  Makt,  H  Jur,  N.H.  226,  the  M.  R.,  disapproving  Be  Morse,  21  Beav.  174, 
hild  that  he  could  not  reform  a  deed  upon  petition. 

The  following  arc  instances  of  rectification  of  settlements  so  as  to  carry  out 
tiie  intention  of  the  parties : — 

— by  transposing  on  estate  tail  and  a  term  for  raising  portions :  UvedaJe  v. 
Malfptnnif,  2  P.  Wma.  151 ;  Heneage  v.  Hunloke,  2  Atk.  457 ;  Dt^  v.  Ooldes- 
horiugh,  M.  R.,  1  Dec.  1747,  A.  313  TSeton,  3rd  ed.  p.  497) ; 

^by  giving  the  wife  (instead  of  tne  husband)  the  first  life  interest  in  her 
pioperty :  dark  v.  Oirdwood,  25  W.  R.  575 ;  26  W.  R.  90 ; 

—by  giving  the  wife  a  power  of  appointment:  Pigott  v.  P.,  Form  7,  sup, 
pa438; 

—by  giving  the  wife  a  power  of  appointment  by  deed  as  well  as  by  will : 
Edtt^rds  V.  Bingham,  28  W.  R.  89 ; 

—by  giving  her  a  power  of  appointment  by  will  during  coverture,  and  by 
deed  or  will  on  diacoverture :  Cordeaux  v.  FulUrtony  28  W .  R.  320 ; 

—by  omitting  a  trust  for  the  husband  of  a  moie^  of  the  capital  of  the 
trust  funds  (the  wife's  property):  Lovesy  y.  Smith,  15  Ch.  D.  655 ;  ^ 

—by  givinj^  tiio  Bf'ttlor  a  power  of  appointment  by  deed  or  will  in  default 
or  fftiliire  of  i**iiae :  James  v.  Couchman,  29  Ch.  D.  212 ;  » 
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— bgr  ftdding  a  poirer  ot  rcw>c»tio&»  and  direettni 
tlmt  A  uirw  Mfttlameut  witli  all  proper  powera  ehoi 
direction  of  the  Court:   Wciman  t.  IF..  15  Cb.  D.  570 

— by  fiftnking  out  a  cLaase  against  antidilution  t 
M8; 

— hf  ttaikjng  out  woidjs  entuieoiialy  introduced :  ^ 

— ^bjr  n»otilyin^  an  exoeaeafe  «K:erciae  of  a  poirer  of ; 
Arkt^SffU,  2  H.  &  M.  95 ; 

— by  iaserting  a  hotcLpot  cljiu«e :   Williamson  t.  N 

— ^by  iiDodif3ring  or  extending  a  power  of  ssalo  and 
T,  if.,  31  BeftT*40l,  1862,  B.  1.H68  ;  Jmea  v./*,  1^4^; 

— by  providing  a  portion  for  an  only  cKild  wiiL%  : 
WB0  rxcmded  from  the  limitations  of  the  real  estate : 
LB.7Bq.446; 

—by  limiting  ostatoa  in  tail  male  in  accordance  ^ 

roa  erroneoualy  repreeented  by  the  articles :  i>.  B^ 
(St  C.  312 ; 

— by  the  introduction  of  the  word  **  heirs*'  before 
eettlem^t  of  ral  estate :  Ee  limr$  TrmU,  3  Ch.  D.  21 

— by  inserting  a  oOYonant  to  mako  ^md  a  8  urn  gu 
u  the  daughter  a  maniage  portion :  BM  t.  HuUhim 

— by  inwting  a  Umi1»tiou  to  the  use  ol  the  wife 
husband  without  issue)  in  fee:  Hanhu  t.  Pmraon^  ] 
f  tt/i,  p.  143*» ; 

— by  dedaring  the  wife»  who  had  surviTed  witb^ 
entitled  to  her  proptrtv brought  into  settlement;  C%* 
44  ;  20  Eq.  78S*;  Smitl  v*  liiffc,  20  Eq.  G66:  Forms  : 
Wdttrhtdf  T,  BarTOU\  23  Beav,  423  (notwithstanding 
yoara); 

— by  rei'tifving  a  eettlement  so  ag  to  give  effect  t( 
mistake  revotcd :  Wnlker  \\  ArmMrvng,  8  I>.  M.  &  G, 
flee  Wrt^lU  v.  Ooff,  22  Beav.  207. 

For  other  instances,  see  Ilamil  v.  Whitt^  3  Jo»  ^ 
D.  &  S.  510.  ^ 

COSTS. 

In  the  absence  of  fraud,  there  is  no  juri^iction  t 
mistake  or  carelessnees  has  rendered  an  action  to  re 
co«ts  thereof :  Clark  y.  Oirdwood,  7  Ch.  D.  9,  23 ;  26 
this  point  25  W.  E.  575) ;  and  where  no  blame  attach 
the  costs  of  all  pai-ties  will  come  out  of  the  corpus  o 
Vining,  25  Beav.  235 ;  and  see  Clark  v.  OirdiC€fod,  26  1 
and  in  James  v.  Cauchman^  29  CTi.  D.  212,  Form  8» 
Everitt  V.  E,,  10  Eq.  405,  the  trustees'  ooafte  of  defen 
to  rectify  a  settlement  were  declared  to  be  a  charge  oi 


Section  II. — Executory  Settli 

L  Marriage  Ariicks  curried  out — Lmid 

DECLARE  that  the  marriage  flrticle«»  dated  &c 
call  J  performed  and  carried  into  execution;  Ai 
accordingly.  And  Let  the  real  [freehold,  copvholc 
therein  comprised  be  conveyed  [assured  or  assign 
useSy  upon  the  trusts,  intents,  and  purposes  me] 
and  by  the  said  articles,  or  such  of  them  as  are  s: 
of  faHng  effect ;  And  Let  sucli  conveyance  [aasi 


^ 
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\  settled  by  the  Judge;  And  Let  all  proper  partiea  join  therein  aa 
e  Judge  sKall  direct. — ^Liberty  to  apply. 

2.  The  Like — Lands  to  he  purchased. 

Dkclabj:  ^g.  And  any  of  the  parties  are  to  be  at  liberty  to  propose 
proper  purcliaae  of  lands  of  inheritance  [or  real,  freehold,  copyhold, 
leasehold  estates],  of  the  dear  yearly  yalue  of  £ — ,  according  to  the 
ae  intent  and  meaning  of  the  said  articles. 

The  Like  —  Inquiries  as  to  Trust  Estate^  Incumbrances^  and 
Adrancm — New  Trustee — Leave  to  apply  as  to  Sakj  En/ran* 
cMsenienl  or  Demise. 

"  Beclake  that  the  marriage  articles,  dated  &c.,  in  the  pleadings 
©ntioBed,  ought  to  be  specifically  performed  and  carried  into  execu- 
Dn,  and  adjudge  the  same  accoidingly. — And  Let  the  following  &c.; 
An  inquiry  of  what  particulars  the  trust  estate,  subject  to  the  trusts 
I  the  said  articles,  consisted  at  the  date  of  the  said  articles,  and  what 
ealiugB  and  transactions  have  since  taken  place  with  respect  thereto, 
ad  of  what  the  same  now  consists;  2.  An  inquiry  what  incumbrances 
1  any)  affect  the  said  trust  estate,  and  whether,  having  regard  to  the 
ud  articles,  any  advances  have  been  properly  made  on  account  of  the 
dd  trust  estate  for  surrenders  thereof,  and  admittances  thereto,  or  in 
Blation  to  the  said  trust  estate,  or  to  the  admon  of  the  estate  of  8., 
eceased,  in  the  said  articles  mentioned,  or  otherwise ;  8.  An  account 
I  what  J  if  anything,  is  due,  and  to  whom,  in  respect  of  such  advances." 
-Kow  trustee  to  be  appointed  in  the  place  of  G.,  the  deceased  trustee 
if  the  said  articles,  and  of  the  settlement  pursuant  thereto  hereinafter 
iixected,  Jointly  with  the  Deft  P.—"  And  Let  the  Deft  P.  convey, 
\m^j  and  transfer  the  trust  estate,  funds,  and  property  vested  in  him 
snder  the  said  articles,  so  as  to  vest  the  same  in  the  trustee  so  to  be 
tppointed  joiutly  with  him  the  said  Deft,  upon  the  trusts  declared  by 
he  said  articles,  or  such  of  them  as  are  now  subsisting  or  capable  of 
^mg  effect^  such  conveyance  and  assignment  to  be  settled  by  the 
Fudge ;  And  Let  a  proper  settlement  of  the  trust  premises,  subject  to 
ie  trusts  of  the  said  articles,  be  settled  &c.,  having  regard  to  the  pro- 
nmn&  of  the  said  articles  (but  such  settlement  is  not  to  contain  any 
power  of  appointment  exercisable  by  the  Pit  in  favour  of  her  children, 
>r  any  of  tliem) ;  And  Let  such  settlement  be  executed  by  the  Pit,  and 
i>7  inch  otlier  pTOX>er  parties  as  the  Judge  shall  direct ;  And  any  party 
Interested  is  to  be  at  liberty  to  apply  as  to  any  sale  or  enfranchisement 
t^f  any  part  of  the  trust  premises,  or  as  to  laying  out  or  demising  for 
buiiding  purposes  or  otherwise  the  same  or  any  part  thereof,  and  for 
^^y  other  direction  as  to  the  said  trust  premises,  or  as  to  the  admon  of 
tlie  trusts  of  the  settlement  thereof ;  And  Let  M.,  the  exor  of  the  said 
^■j  l>e  at  liberty  to  deliver  up  to  the  Deft  P.,  as  surviving  trustee  of 
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the  said  articles,  the  deeds  and  documenis  of  title 
relating  to  the  trust  premises,  but  such  deliveiy  is  t 
judice  to  any  charge  or  lien  which  the  Pit  may  be  e 
in  respect  of  any  payments  made  by  her  to  the  said  1 
sary,  the  Deft  P.  is  to  be  at  liberty  to  take  such  proc( 
be  adyised,  with  the  approbation  of  the  Judge,  for  t 
possession  of  the  said  deeds  and  documents. — Adjou 
P.,  V.-C.  S.,  21  Jan.  1371,  B.  303. 

For  order  on  further  consideration  in  same  case,  the  c 
sold  under  the  leave  to  apply,  see  Porter  y.  P.,  V.-C.  I 
B.435. 


4.  Marriage  Articles  comprising  intended  Wtfe^i 
Estate  under  her  Father  and  Mother's  Ma 
enforced  against  her  In/ant  Child  and  ffeir-at 
by  her  Husband  and  other  Child. — Conveyar 
Trustee  Act,  1860. 

Adjudge  specific  performance  of  the  agreement  o 
agreement), — ^And  Let  the  share  of  M.  L.  {thedeceaset 
ditaments  comprised  in  the  settlement  of  &c.  {settlenu 
of  M,  L^s  father  and  mother)  in  the  statement  of  cl 
oonreyed  and  settled  to  the  uses,  upon  the  trusts,  a 
and  purposes  mentioned  and  declared  in  and  by  tL 
such  of  them  as  are  subsisting  and  capable  of  taking 
yeyance  to  be  settied  by  the  Judge,  and  to  be  execi 
parties  thereto  as  the  Judge  shall  direct. — ^And  Dec 
{infant  son  and  heir-at-law  of  M.  Z.)  is  a  trustee  wit! 
the  Trustee  Act,  1850,  of  the  estate  and  interest  ii 
said  M.  L.  of  the  said  hereditaments  which,  at  her 
upon  him  as  her  heir-at-law  ;  And  Let  A.  B.,  of  &c 
convey  the  said  share  of  the  said  hereditaments 
and  interest  therein  of  the  said  Deft,  to  the  uses  oj 
be  so  made  as  aforesaid ;  And  Let  the  said  A.  B. 
accordingly. — Liberty  to  apply. — Lee  v.  Z.,  M.  E.j 
2094 ;  S.  C,  4  Oh.  D.  176. 

For  decree  for  performance  of  marriage  articles,  and  c 
of  the  parties  interested  thereunder — and  for  delivery  of 
moiety  of  the  estate,  and  for  account  of  rents  since  the  d 
see  Taqgart  v.  T.,  1  Sc.  &  Lef.  88. 

For  mquiry,  where  an  infant,  who  married  under  articl 
and  personalty  approved  by  the  Court,  died  s,  p.  withou 
and  the  husband  offered  to  adopt  them  if  compensated  £ 
for  the  realty,  whether  it  was  for  the  benefit  of  her  sole  '. 
her  next  of  kin,  and  of  her  other  children,  to  elect  to  tal 
confirm  the  articles  on  the  footing  of  that  offer,  see  Savii 
And  see  Brown  v,  -ff.,  2  Eg.  481  (explaining  and  distingu 
Ingilbt/,  21  Beav.  567;  1  I).  &  J.  393;  and  Field  v.  Ma 
Anderson  v.  Abbotty  23  Beav.  457. 
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5.  Lands  to  be  purchased  and  settkd  pursuant  to  Will — Interim 

Investment. 

*'  Declare  that  the  directions  in  the  testator's  will  contained,  as  to 
be  purchase  of  lands  of  inheritance  [or  real  (freehold,  copyhold,  or 
easehold)  estate,  if  so,  of  the  clear  yearly  value  of  £ — ],  ought  to  be 
leiformed  and  carried  into  execution  ;  And  adjudge  the  same  accord- 
Qgly ;  Let  the  clear  residue  of  the  testator's  personal  estate  be  laid  out 
a  the  purchase  of  such  lands  &c.,  with  the  approbation  of  the  Judge  ; 
Lnd  Let  such  lands  be  settled  to  the  uses  &c.  [Form  1^  p.  1436]  by  the 
eetator's  will ;  And  when  any  such  purchase  shall  offer,  any  of  the 
Mirties  are  to  be  at  liberty  to  propose  the  same." — Direction  for  pay- 
Eient  of  the  residue  of  the  testator's  estate  into  Court,  and  for  its 
nyestment,  and  payment  of  dividends  to  tenant  for  life. 

For  declaration  that  the  testator's  residuary  estate  ought  to  be  invested  in 
^  purchase  of  real  estates,  according  to  the  will,  to  be  settled  to  uses  in 
kvour  of  the  Pit  and  his  issue  male,  in  strict  settlement,  with  remainder  to 
ike  uses  in  favour  of  the  Deft  and  his  issue  male,  &c.,  as  in  the  will  men- 
tioned, see  SheWm  v.  Watsmy  V.-C.  E.,  26  Feb.  1849,  B.  686;  16  Sim.  546. 


6.  Inquiry  as  to  Purchases  made — And  purchased  Lands  and 
future  Purchases  to  be  settled. 

Aot)  it  being  alleged  that  part  of  the  testator's  estate  has  been  laid 
out  by  the  trustees  of  his  will  in  the  purchase  of  lands  according  to  the 
directions  of  his  will,  Let  an  inquiry  be  made  whether  any,  and  what, 
purchases  have  been  so  made,  and  whether  the  same  are  proper  pur- 
chases according  to  the  direction  of  the  said  will ;  And  whether  the 
estates  so  purchased  have  been  properly  settled  to,  for,  and  upon  the 
Beveral  uses  &c.  [Form  1,  p.  1436]  in  the  will  mentioned ;  And  if  it  shall 
appear  that  the  same  are  proper  purchases,  but  that  the  estates  so  pur- 
chased have  not  been  settled  according  to  the  direction  of  the  said  will, 
I^  the  same  be  conveyed  and  settled  &c."  [Form  1,  p.  1436]. — 
Directions  that  any  other  lands  hereafter  purchased  with  the  residue  of 
the  testator's  personal  estate,  or  any  part  thereof,  be  also  settled,  with 
the  approbation  of  the  (Judge),  in  like  manner ;  and  to  appoint  new 
trustee.— See  Pocklington  v.  Holford,  M.  B.,  15  Feb.  1773,  B.  349. 


7.  Settlement  to  be  approved  and  executed — Costs. 

Let  a  proper  settlement  be  approved  of  by  the  Judge  of  the  free- 
hold, copyhold,  and  leasehold  estates  and  personal  property  by  the 
second  codicil  to  the  will  of  M.,  Dowager  Countess  A.,  directed  to  be 
settled ;  and  all  proper  parties  are  to  join  in  and  execute  such  settle- 
nieut  as  the  Judge  shall  direct. — Costs  of  all  parties  to  be  taxed  as 
l>6tween  solr  and  client,  including  any  charges  and  expenses  properly 
ittcurred  by  the  Pits  as  trustees  in  relation  to  such  settlement,  or  to  the 
^uit,  or  otherwise  consequent  on  the  decree,  and  to  be  raised  and  paid 
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out  of  the  trust  estate. —  V.  Holmesdale  v.  SackvilU  J 
June,  1866,  A.  1163 ;  iS.  C,  3  Eq.  474 ;  12  Eq.  280 ; 

8.  Executory   Detine — Direclions  for   Strict   Sett  hi 

atid  Chattels. 
Declare,  First,  that  the  estates  and  properties  deT 
subject  to  the  trusts  of  the  second  codicil  to  the  will 
to  be  settled  and  limited  in  a  course  of  strict  settlem 
and  other  younger  sons  of  E.  for  their  respectii 
impeachment  of  waste,  with  remainder  to  their  ret 
other  sons  in  tail  male  in  the  order  and  succession 
letters  patent,  dated  &c.,  in  the  proceedings  mention* 
leasehold  estates  and  premises,  and  the  statues,  pictm 
hold  goods  and  furniture,  chattels  and  effects,  comp 
subject  to  the  trusts  of  the  second  codicil,  ought  to  1 
for  such  trusts  and  purposes,  and  in  such  manner, 
nearest  correspond  with  such  course  of  strict  settlei 
the  said  statues,  pictures,  books,  household  good 
chattels  and  effects,  may  go  with  the  mansion-house  i 
nature  of  heirlooms,  according  to  the  uses  and  lii 
mansion-house,  so  far  as  the  rules  of  law  and  equit 
not  to  vest  in  a  tenant  in  tail  taking  by  purchase, 
twenty-one  years  of  age  without  leaving  issue  inhei 
entail.  Secondly,  that  the  settlement  ought  to  c( 
jointuring  and  charging  portions  for  yoimger  child 
contained  in  the  will  of  the  testatrix.  Thirdly,  that 
there  ought  to  be  inserted  a  shifting  clause  in  the  w< 
the  settlement  mentioned  in  the  Chief  Clerk's  cert 
Fourthly,  that  the  costs  of  all  parties,  as  between  e 
this  appeal  ought  to  be  provided  for  out  of  the  ei 
cause  to  the  (Chancery  Division). —  V.  Holmesdah  y 
V.-C.  J.,  16  June,  1870,  A.  1651,  as  recited  in  the  c 
order  of  Dom.  Proc.  an  order  of  the  Court  of  Chanc 
4  H.  L.  543 ;  and  for  the  shifting  clause  which  wa 
settlement  pursuant  to  the  above  order,  and  for  th< 
upon  it  by  C.  A.  (affirming  V.-C.  B.),  see  Cope  v.  D 
982. 

For  an  inquiry  as  to  a  barony,  and  how  descendible,  a: 

as  lineal  descendants,  and  as  to  the  subsisting  limitatio 

interests  comprised  in  the  indenture,  which  directed  the 

the  law  would  permit,  to  accompany  the  dignity  while  ] 

descendant,  see  Bankes  v.  Le  Bespetic^^  1834,  A.  261 ;   anc 

further  directions,  directing  a  settlement  of  the  property 

of  the  indenture,  S.  C,  1839,  A.  749 ;  and  for  subsequent 

the  order,  S.  (7.,  1842,  A.  1150;  10  Sim.  576;  11  Sim.  506 

For  directions  carrying  out  an  executory  trust  of  jewels 

**  to  go  and  be  held  as  heirlooms  by  him  and  his  elde-st  i 

and  to  go  and  descend  to  the  eldest  son  of  such  eldest  so: 

eldest  son  of  his  descendants,  as  far  as  the  rules  of  law  or  e< 

see  Shenet/  v.  5.,  6  Eq.  540,  Chap.  XLIV.,  Sect.  XXU 

p.  1363. 


Executory  Settlements. 


1447 


Devise  executed  by  directing  a  Conteyance  to  the  Use  of 
Taker  during  his  Life^  with  Remainder  to  his  First  and 
^  and  Daughters  as  Purchasers  in  Tail. 

lat  the  trusts  of  the  will  of  B.,  the  testator  &c,,  so  far  as 
ain  to  be  carried  into  execution,  ought  to  be  performed 
dare,  that  according  to  the  true  construction  of  the  said 
stion  to  convey,  assign,  and  assure  the  hereditaments 
>ned  to  uses  in  favour  of  T.  F.,  with  a  limitation  over  in 
r.y  the  testator's  daughter,  is  an  executory  trust  to  be 
ar  as  the  freehold  part  thereof  is  concerned,  by  a  convey- 
e  of  the  said  T.  F.  during  his  life,  with  remainder  to  his 
ihasers  in  tail,  with  remainder  to  the  said  B.  T.  in  fee ; 
the  leasehold  part  thereof  is  concerned,  by  a  conveyance 
e  said  T.  F.  during  his  life,  with  provisions  for  his  issue 
,  with  an  executory  gift  over,  in  the  event  of  his  dying 
ig  issue  living  at  his  death,  to  the  said  B.  T.,  her  exors, 
Lssigns ;  And  Let  the  indentures,  dated  &c.,  in  the  plead- 
ed [^executed  by  T  F.  under  a  mistaken  aasumpiion  that  he 
)  be  made  tenant  in  taif\y  be  delivered  up  to  be  cancelled ; 
ccordance  with  the  foregoing  declaration,  proper  assur« 
e,  to  be  settled  by  the  Judge  in  case  the  parties  differ,  of 
hold  and  leasehold  hereditaments,  for  the  purpose  of 
effect  the  said  direction  in  the  will  of  the  testator. — 
ply  in  Chambers  as  to  any  such  assurance  or  otherwise.-^ 
Fieher,  Y.-C.  J.,  31  May,  1870,  B.  1777 ;  10  Eq.  207. 

r  the  mode  of  carrying  out  an  executory  devise  of  lands  ''  unto 
tieirs  in  strict  entail,"  Oravea  v.  Hicks,  10  Sim.  636,  648;  **  to 
Q  trust  for  A.  B.  for  life,  without  impeachment  of  waste,  with 
his  issue  in  tail  male  in  strict  settlement,*'  Trevor  v.  T.,  13 
;  1  H.  L.  0.  239. 

tory  Devise — Life  Estates  not  dispunishable  for  Waste, 

:  the  will  of  the  testator,  J.  D.) — Declabb  that  the 
irill  of  &c.  ought  to  be  performed  and  carried  into  execu- 
judge  the  same  accordingly ; — ^And  Let  the  Deft  G.  D. 
for  life"]  execute  a  settlement,  to  be  approved  by  the 
ambers,  pursuant  to  the  directions  contained  in  the  said 
edare,  that  in  such  settlement  there  ought  not  to  be  in- 
irection  or  provision  rendering  the  Deft  or  the  Pit,  as 
fe,  dispimishable  for  waste,  but  that  proper  powers  should 
L  such  settlement  for  the  cutting  of  timber,  and  for  the  im- 
id  management  of  the  estate  in  due  course  for  the  benefit 
s  interested  therein. — Davenport  v.  Z>.,  V.-O.  W.,  4  Nov. 
7 ;  1  H.  &  M.  776  ;  and  for  the  like  order,  see  Stanley  v. 
^.C.  M.,  22  July,  1870,  B.  2886;  S.  C,  10  Eq.  269. 

for  settlement  of  personalty,  or  a  legacy  with  declaration  as  to 
le  inserted,  see  SUmor  v.  Curwrn,  6  Sim.  273 ;  Young  v.  Macin- 
161. 
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The  form  of  nteiOfie  la  to  approTe  of  a  Betilemen 
mU,  articlaa,  or  oHior  dir«><:tioii  upon  wMcli  it  waa  to  h 
yww  of  tb«  cm^  »«  hUJt/cd  by  the  Cburt  to  he  carried  ot 
mora  particular  dedaratioua  aa  to  the  intereets  to  b« 
T1V/7»ami  t.  r«ii<,  6  Ha.  2M. 


11.  Judgment/or  Settletnciit puvBtmni 

flMitor  ilevified  hia  estaten  In  trust  to  a^eumulate  i 
aecond  son  ol  bia  nephew,  attained  twenty-one,  then 
hifl  issue  male  in  atnct  eettlement ;  in  default  of  ^ic 
the  death  of  ^.  before  twenty -one,  on  like  trusts  for 
the  other  yoimger  eons ;  wilb  a  proviso,  that  if  any  q| 
father**  eniatti^  the  next  remainderman  should  take, 
one,  but  had  previously  aucceeded  to  hie  father's  i^stxit* 
elaimrHl  a?*  tenant  in  tail ;  the  represTcs  of  J.»  dm>e&sc 
aon«,  tUinied  under  the  prori^;  S.,  the  heir,  claimed 
from  hts  attuinini^  twenty -one  till  the  Pit's  birth,  a 
hud  l>*x»n  rwtvived  by  J*,  after  the  18th  of  February,  \ 
twi'nty-Que.] 

**  Declare,  that  the  Pit  upon  his  birth  became 

in  tail  male  in  the  estates  devised  by  the  will  of 

that  the  same  ought  to  be  settled  accordingly,  pi 

tions  expresaed  in  the  said  will ;  .\nd  Let  a  settlei 

said  e8tat€»8  accordingly :  And  Let  the  same  be 

(Judge);  And  Let  all  proper  parties  join  therei 

that  the  rents  and  profits  of  the  estates  which  ace 

day  of  January,  1804,  when  the  Deft  S.  attained  i 

years,  ought  to  be  invested  in  the  pui^hase  of  r€ 

to  the  directions  of  the  testalor*s  will ;  and  that 

heir-at-law  of  the  tostntnr,  is  entitled  to  all  such 

and  profits,  and  of  the  dividends  and  interest  of  ll 

the  ftccuiDulated  rent*  and  profits  were  invested,  i 

profits  of  the  estates  purchased  with  the  accuniula 

as  accrued  between  the  23rd  day  of  January,  1804. 

November,  1806,  when  the  Pit  was  bom  ;  and  that 

all  such  of  the  said  rents  and  profits,  and  dividends 

accrued  since  that  day.'* — Account  of  rents  and  p 

of  the  testator,  up  to  the  18th  February,  1805, 

elder,  or  by  C,  his  wife,  both  deceased  >  or  by  thi 

J.,  deceased,   distinguishing  how  much  accrued, 

prior  to  the  23rd  January,  1804,  and  how  much  aft 

how  the  same  have  been  applied  and  disposed  o 

ritiea  the  same  or  any  part  thert^of  have  been  in 

any,  and  what,  estates  have  been  purchased  the 

and  what  part  thereof,  and  to  whom  such  purchas 

Teyed,  and  in  whom  the  legal  estate  is  now  vested 

the  dividends  and  interest  of  such  securities,  and 

of  «uch  purchased  estates  have  from  time  to  time  1 

what  am  aunt,  distinguishing  how  much  thereof  was 

23rd  January,  1804,  and  how  much  between  the  23ri 

the  18th  February,  1805,  and  how  much  between  tl 
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306,  and  how  the  same  dividends  and  interest,  and  rents 
laye  been  applied  and  disposed  of ;  Account  of  rents  and 
3  estates  devised  by  the  testator's  will  which,  since  the 
y,  1805,  were  received  by  J.,  deceased,  or  by  the  Defts,  his 
ds  decease,  distinguishing  how  much  thereof  accrued,  and 
prior  to  the  24th  November,  1806,  and  how  much  since  that 
r  the  same  have  been  applied  and  disposed  of ;  What  on 
ant  shall  appear  to  have  been  received  by  S.,  the  elder, 
ad  by  his  exors,  out  of  his  assets ;  What  received  by  0., 
9d  by  her  exors;  What  received  by  the  Defts  respectively, 
tb  of  C,  to  be  answered  by  them ;  And  what  received  by 
;wered  by  his  exors,  out  of  his  assets. — Tax  all  parties' 
»  this  time. — Eeserve  payment. — Adjourn  &c. — Stanley  v, 
Dec.  1809,  B.  461 ;  16  Ves.  491. 


1 


ment  in  Land  to  be  settkd  to  the  Uses  of  the  Settlement, 

b  being  of  opinion  that  the  freehold  [copyhold,  or  lease- 
fdtuate  &c.,  in  the  petition  mentioned,  is  a  proper  purchase 
invest  the  sum  of  £ — ,  to  be  raised  as  hereinafter  men* 
m  inquiry  be  made  whether  a  good  title  can  be  made  to 
te ;  [or^  Let  an  inquiry  be  made  whether  the  freehold  &c. 
H)ve)  is  a  proper  purchase  wherein  &c.  {as  above)  ;  And  if 
Ei  good  title  can  be  made  to  the  said  estate]  ;  And  in  case 
can  be  made  thereto,  Let  a  proper  conveyance  [assurance, 
it]  of  the  said  estate  be  approved  by  the  Judge ;  And  Let, 
Hiution  of  such  conveyance  [or  assignment]  by  such  parties 
e  Judge  shall  direct,  being  certified  [or  upon  it  being  certi- 
[^h  assurance  has  been  made,  by  such  parties  as  the  Judge 
,  so  much  of  £ —  Consols  in  Court  to  the  credit  &c.,  as  will 
d  sum  of  £ — ,  be  sold ;  And  Let  the  money  to  arise  by 
paid  to  such  person  or  persons  as  shall  for  that  purpose 
L  the  Chief  Clerk's  certificate,  and  in  such  proportions  as 
rein  mentioned. — [Add  Payment  Schedule,  Form  65,  with 
dction  to  sell  Consols.] 

s  equally  applicable  in  an  action  to  administer  real  and  personal 
the  sanction  of  the  Court  is  required  by  the  trustees  for  an 
L  land. 


'ii 


NOTES. 

)BY  TBUSTS — ^MABRIAOE  ABTICLES — SETTLEMENT  TTimEB 
WILL. 

;e  articles  the  object  and  purpose  are  sufficiently  indicated  to 
>urt  so  to  mould  the  executory  trusts,  which  from  their  nature 
further  instrument  for  their  complete  legal  expression,  as  not 
plain  intention  in  favour  of  the  issue  of  the  marriage  to  be 
mformal,  insufficient,  or  even  technical  expressions  wrongly 
L  containing  executory  trusts  does  not  afford  the  same  primd 
>n,  and  an  mtention  mat  the  words  of  limitation  used  are  not 
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to  bave  their  strict  proper  teclmical  sense  must  appear  in 
tho  will  itself :  see  lUackbum  v.  SiaUts,  2  V.  &  B.  367 
J/ofHirt,  3  Bro.  P.  C.  31  ;  SackviUe-West  v.  V.  Holmesdule.  J 
6o5,  572  ;  L.  Gleuorchy  v.  Bmviile,  1  L.  C.  Eq.  1,  18;  The 
41W5 ;  3rd  ed.  514,  515  ;  Watson's  Comp.  554. 

Marriaj^e  articles  will  be  construed  not  formally,  but  as 
Bottlemont :  Philh'ps  v.  James^  3  D.  J.  &  S.  72  ;  Si/mrmrh  i 
1026 ;  but  if  on  the  face  of  an  instrument  executed  befoj 
the  name  of  articles  the  trusts  are  perfect,  the  instrument 
as  a  complete,  and  not  a  merely  executory  settlement: 
ti<iumarez,  14  W.  R.  118;  FuUerUm  v.  Martin,  1  Dr.  &  S.  ; 
In  favour  of  children  effect  has  been  given  to  direct 
character,  e.g.^  **  a  suitable  provision  ":  Brenan  v.  B.,  I.  I 
l)irei.-tions  to  settle,  some  of  which  would  be  void  for 
be  modified  so  as  to  carrj'  out  the  testator's  intention 
lej2:ii,l  rules :  Lyddou  v.  Ellison,  19  Beav.  565 ;  and  see  M\ 
Ch.  D.  691. 

A  tenancy  in  common  has  been  limited  as  the  most  c< 
settlement  upon  words  which,  strictly  construed,  importe 
Miuni  v.  3f.,  5  Eq.  150;   Tagrjart  v.  T.,  1  Sch.  &  L.  84. 

Effect  has  also  been  given  to  an  expression  in  a  let 
peri^ons,  to  whom  a  debentui-e  was  soon  afterwards  tn 
any  declaration  of  trust,  trustees  for  A.  and  her  children 
of  trust  of  the  debenture  for  A.  for  life,  with  remainder  1 
joint  tenants:  Be  Bdlasis,  12  Eq.  218. 

A  covenant  in  marriage  articles  to  settle  an  estate  u 
intended  wife  will  be  carried  into  effect  as  a  covenant  for  a 
the  husband  taking  an  estate  for  life  only  without  anj 
charges  in  favour  of  younger  children :  Grier  v.  O,,  L.  B. 
V.  />.,  Amb.  274. 

But  if  the  articles  indicate  an  intention  that  the  child 
tenants  in  common,  a  strict  settlement  will  not  be  directe 
1  Sch.  &  L.  84 ;  E,  Lowiher  v.  Westmoreland,  1  Cox,  64. 

As  to  the  general  frame  of  a  strict  settlement,  see 
V.  Uolmesdale,  L.  R.  4  H.  L.  543;  3  Eq.  474;  S,  C,  12  E< 
V.  Fisher,  10  Eq.  207,  Forms  8,  9,  sup.  pp.  1446,  1447 ;  D 
271—275. 

For  the  insertion  of  powers  of  jointuring  and  charg 
younger  children,  see  SackvilU-Wtst  v.  V,  Hohnesdale,  L. 
S,  C,  12  Eq.  280. 

And  for  the  form  of  a  settlement  of  a  money  fund  pur 
see  Roche  v.  B,,  2  J.  &  L.  561. 

In  the  absence  of  any  indication  of  intention  to  that  effe 
refused  to  insert  a  hotehpot  clause :  Le^s  v.  Z.,  I.  R.  5  F 
modem  settlement  the  Court  has  supplied  such  a  clause : 
13  L.  R.  Ir.  408,  428. 

For  the  introduction  of  a  jwwer  of  sale  over  subsequen 
estate  (analogous  to  a  power  to  alter  and  vary  investn 
estate),  see  Elton  v.  E,,  27  Beav.  634;  Be  Gameit-Orme  a 
Ch.  D.  595 ;  of  an  ordinary  power  of  sale  and  exchange, 
Ch.  p.  84S,  853;  Turiier  v.  Sargent,  17  Beav.  515;  of  a 
mining  leases  of  subsequently-acquired  real  estate,  see  Sa 
Beav.  367. 

A  power  of  appointment  was  not  inserted  where  there  w 
equal  division  amongst  the  children :  Be  Parrott,  Walte. 
Div.  274  ;  but  where  the  fund  was  bequeathed  to  a  man  un 
then  to  be  settled  on  his  wife  and  children,  a  power  for  husl 
deed,  and  survivor  by  will  to  appoint  amongst  the  childi-€ 
Be  Gowan,  G,  Y,  G,,  17  Ch.  D.  778,  observing  on  Oliver  -^ 
765. 

And  for  the  usual  powers  in  a  settlement  under  marr 
1  L.  C.  Eq.  37 ;  Dav.  Conv.  vol.  iii.  p.  663. 

A  person  named  as  trustee  may  sue  for  a  performance 
though  he  has  not  formally  accepted  the  trust :  Cook^  v.  Frt 
-  The  husband's  claim  under  marriage  articles  af  tor  the  d 
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rithout  iasue  is  not  defeated  by  his  haying  refased  to  execute  a  settlement 
Eftwn  in  pursuance  of  the  articles :  Je»ton  v.  Key,  6  Ch.  610. 

As  to  tlie  power  after  marriage  and  before  execution  of  the  settlement  of 
arying  the  articles,  see  D.  Bedford  v.  M.  Abercorn,  1  My.  &  C.  312. 

And  that  parties  who  had  deliberately  executed  a  settlement  in  pursuance 
f  an  ante-nuptial  contract  could  not,  eyen  before  the  marriage  took  place, 
syoke  the  settlement,  see  Page  y.  Hornet  9  Beay.  566 ;  11  Beay.  227. 

HrirJooms,'} — Upon  the  question  of  settling  chattels  directed  to  be  held  as 
eixiooms,  or  on  the  same  uses  as  the  realty,  as  iar  as  the  rules  of  law  and 
quity  wiU  permit,  and  under  trusts  executed  or  executory,  see  Scarsdale  y. 
"arzoR,  1  J.  &  H.  40 ;  and  see  Harrington  y.  //.,  L.  E.  5  H.  L.  87 ;  3  Ch. 
6i ;  Shelley  y.  S.,  6  Eq.  540,  in  which  case,  the  executory  bequest  being  of 
miily  jewels  unconnected  with  any  real  estate,  the  intention  of  the  instru- 
lent  was  construed  to  bo  that  the  chattels  were  to  go  to  the  persons  taking 
otr  the  time  being  imder  the  limitation  of  the  settlement,  but  so  that  the 
iToperty  should  not  yest  in  any  person  so  taking  if  that  person  did  not  attain 
lie  specified  age,  or  fulfil  the  specified  condition ;  and  that,  subject  to  these 
imitations,  the  first  taker  was  entitied  absolutely,  et  v.  sup,  p.  1363;  Lewin, 
28,  131 ;  Wms.  i^xors.  9th  ed.  638. 

A  gift  of  chattels  to  a  peer  and  his  successors,  **  to  be  enjoyed  with  and 
0  go  with  the  titie,"  does  not  create  an  executory  trust  or  any  obligation 
rinding  on  the  legatee:  Be  JohnsioUy  CockerellY.  Earl  of  Essex,  26  Ch.  D. 
•38 ;  and  so  where  a  condition  uncertain  as  to  its  mode  of  operation  was 
ttached,  the  first  person  succeeding  to  the  honour  took  the  chattels  abso- 
ntely :  Viscount  Exmouth  y.  Praed,  23  Ch.  D.  158,  Form  20,  sup,  p.  1363 ; 
rut  a  gift  of  paintings,  &c.,  *'  to  be  held  and  settled  as  heirlooms,  and  to  go 
rith  the  title,"  is  executory,  and  confers  life  interests  only  on  persons  in  esse 
it  the  death  of  the  testator :  Be  Johnston,  sup.;  and  a  disposition  of  chattels 
0  follow  a  dignity  is  good  where  no  rule  against  perpetuities  is  transgressed : 
)i(mtagu  y.  Lord  Inchiquin,  23  W.  R.  592 ;  32  L.  T.  N.S.  427. 

Where  the  words  of  a  codicil  altering  the  limitations  in  the  will  were 
imbigoous,  effect  was  myen  to  the  clear  intention  to  knit  the  personalty  to 
he  realty :  Be  Tou*ry,  Dallas  y.  Law,  41  Ch.  Diy.  64 ;  comparing  Carriugton 
r.  Payne,  o  7es.  404,  and  Martineau  y.  Briggs,  23  W.  R.  889 ;  45  L.  J.  Ch. 
174. 

Separate  Use,"] — If  the  lady  is  an  infant,  and  her  property  is  settled  under 
he  direction  of  the  Court,  a  restraint  on  anticipation  will  oe  inserted ;  but 
i  she  is  of  age  and  independent  judgment,  the  property  will  be  settled  to 
ler  separate  use  only :  see  Day.  Cony.  yol.  iii.  p.  72,  and  cases  there 
ated. 

Directions  for  property  to  be  settied  on  a  daughter  and  her  issue  so  as 
not  to  be  liable  for  the  debts,  &c  of  any  husband,  or  so  that,  if  she  marry, 
ihe  may  enjoy  the  income  during  her  life  for  her  separate  use,  haye  been 
sarried  into  effect  by  inserting  a  restraint  upon  anticipation :  see  Stanley  y. 
Jackman,  23  Beay.  450;  Turner  v.  Sargent,  17  Beay.  515;  DunnilVs  Trusts, 
L.  R.  6  Eq.  322. 

In  Re  Parrott,  Walter  y.  P.,  33  Ch.  Diy.  274,  a  restraint  on  antidpa-* 
tion  was  inserted,  although  the  fund  was  simply  directed  to  be  settied  on  the 
testator's  daughter  for  life,  and  to  be  inyested  for  her  in  good  securities  in 
&e  names  of  trustees. 

And  under  similar  directions  a  power  to  appoint  a  life  estate  to  the 
kmsband  has  been  sanctioned:  see  Charlton  y.  Bendall,  U  Ha.  296;  Stanley 
7.  Jackman,  sup,;  and  see  Montefiore  y.  Behrens,  1  Eq.  171,  where  the  life 
estate  so  to  be  appointed  was  made  determinable  on  ali^iation  by  the 
husband  or  his  bankruptcy. 

A  benefit  conferred  on  the  testator's  daughter's  husband,  **  if  Hying"  fthe 
testator  haying  referred  to  her  as  the  wife  of  W.Y,  could  not  be  extended  to  a 
future  husband :  Be  Parrott,  Walter  y.  P.,  33  Ch.  Diy.  274 ;  but  where  the 
husbands  of  daughters  were  to  take  life  int^sts  in  remainder,  and  an  inten- 
tion was  shown  to  include  children  of  a  future  marriage,  a  second  husband 
was  included:  Nash  y.  Allen,  42  Ch.  D.  54. 

And  for  the  form  of  settiement  where  a  testator  has  directed  that  his 
^ughters*  shares  shall  be  settied  on  themselyes  strictiy,  see  Loch  y.  Bagky^ 
iEq.  122  ;  Young  y.  Macintosh,  13  Sim..  445^  451. 
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Thore  boing  on  the  terms  of  the  beouest  no  trust  for  a 
of  execution,  dauffhters  have  been  neld  entitled  abso] 
twonty-ono,  and  being  then  unmarried  :  Mngrnth  v.  Mort 

And  for  the  frame  and  provisions  of  a  settlement  of 
propiTtv  under  the  direction  of  the  Coui-t,  see  Chap.  XX. 
NVOMAN,"  p.  801. 

Shifting  Chnues.'} — Shifting  clauses  (forfeiting  on  fail 
certain  conditions,  or  on  cert^iin  contingencies  existing 
new  interests)  are  distinguished  from  clauses  in  the  ca 
object  of  which  is  to  secure  equality  of  provision  :  St<ittJ 
L.  K.  4  n.  L.  43  ;  4  Eq.  286. 

The  exact  event  contemplated  by  the  testator  must 
their  taking  effect:  Mn^rick  v.  Zauvs,  9  Ch.  237;   Gard 
II.  L.  C.  323 ;  12  C.  B.  is\S.  5C8 ;  11  W.  R.  999. 

They  will  be  construed  strictly  :  WaJmeshy  v.  Gerard,  2 
grave  v.  Jinxfke,  20  Ch.  I).  792 :  and  in  execution  of  an  € 
not  l)e  so  framed  as  to  annihilate  jointures  and  portio 
the  estates  going  over  ;   V.  Jlohnesdale  v.  ir«f,  12  Eq.  28( 

But  iguonuico  of  the  contents  of  the  will  does  not  pr 
legatee  from  the  consequences  of  non-compliance  witi 
default  of  which  the  estate  is  given  over:  Asthy  v.  £*. 
Htnlgti  Legacy,  IG  Eq.  92. 

8ee  also  on  the  question  of  shifting  clauses,  and  the  ] 
and  giving  effect  to  them,  Egerton  v.  Brownlow,  4  II.  '. 
Lainbarde,  1  D.  F.  &  J.  49o  ;  Treior  v.  7'.,  13  Sim.  108 
Bfctire,  34  Beav.  587  ;  Bagot  v.  Legge,  12  W.  E.  1037  ;  Jdei 
Ch.  D.  170;  Coper.  E,  De  la  Warr,  8  Ch.  982  (provisc 
succeed  to  the  earldom  of  D.,  the  succession  to  the  pn 
lesser  dignity  should  *'  devolve  upon  "  another  person) : 
Stajiley,  4  Ch.  D.  251 ;  aflBnned,  sub  worn.  Baf hurst  t.  Err 
698  (proviso  that  in  case  B.  or  C.  should  become  the 
the  estate  thereby  devised  should  determine) :  Viscount  Ej 
Ch.  D.  l.)8  (that  a  condition  by  way  of  defeasance  ni 
ascertainment  of  its  operation  as  well  as  in  its  terms) ;  £ 
son  becoming  an  eldest  son  for  the  purposes  of  the  settlen 
in/,  pp.  1400,  1461. 

A  shifting  clause  which,  if  applied  verbatim  to  leasehoh 
ence),  might  be  bad  for  remoteness  was  modified  so  as  to 
that  objection:  Miles  v.  Harford,  12  Ch.  D.  691. 

Name  and  Arms  Clause.'] — See  Astley  v.  E.  Essex,  1 
Trust,  2  H.  &  M.  46 ;  Be  Williams,  6  Jiir.  N.S.  1064 ;  Blc 
4  Drew.  230 ;  Bennett  v.  B.,  2  Dr.  &  S.  266 ;  Semple  v, 
94 ;  IVEyncourt  v.  Gregory,  1  Ch.  D.  441  (that  a  name  i 
not  complied  with  by  merely  adding  the  required  si 
original  surname) :  Austen  v.  Collins,  54  L.  T.  N.S.  903  (t 
voluntary  assumption  of  a  coat  of  arms  is  not  sufhcieri 
Champion,  W.  N.  (87)  102;  iMusgrave  v.  Brooke,  26  Ch.  E 
clause  must  be  construed  strictly,  and  that  the  cesser  a 
must  fit  in  with  each  other) ;  Biggs-Miller  v.  Wheatle^/,  28 
of  death  of  tenant  for  life  not  to  be  counted  in  year  allow€ 
Bei^an  v.  Mahon-1  lagan,  27  L.  R.  Ir.  399  (royal  licence  i 
right  to  assume  and  bear  aims). 

As  to  the  importance  of  the  clause  in  aiding  the  constr 
successive  estates  tail,  see  Studdert  v.  Von  Steigilitz,  23  L. 
Where  by  reason  of  non-compliance  with  a  name  an* 
tenant  for  life  his  life  interest  in  real  estate  and  funds  i 
over  to  his  son,  who  predeceased  him  without  issue,  it 
father  took  the  rents  during  his  life  as  special  occupant, 
the  funds  and  securities  formed  part  of  the  son*8  persoi 
M(H)re  v.  M.,  (1892)  2  Ch.  87. 

The  execution  of  a  disentailing  deed  by  a  tenant  in  tail 
held  not  to  relieve  him  from  liability  to  forfeiture  of  p 
queathed  to  go  along  with  the  realty  for  non-compliance 
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inns  clause  affecting  the  personalty :  Re  Cormvallis,  C,  v.  Wykeham  Martin, 
kS  Ch,  D.  388* 

Be$iffence,^ — See  Walcoi  v.  BotJUld,  Kay,  534 ;  Dunne  v.  D.,  3  Sm.  &  O. 
a;  7  B.  M.  &  G.  207 ;  Be  Moir,  Warner  v.  M.,  25  Ch.  D.  605. 

Reli*jious  Pro/ts9imi.']^See  Seymour  v.  VemoUy  10  Jnr.  N.S.  487;  Be 
nUiams,  6  Jur.  N.S.  1064;  Exp.  Dickson,  1  Sim.  N.S.  37;  Hodgson  y.  Hal" 
'ord,  11  Ch.  D.  959, 

TTo*/*.] — In  excjciiting  an  executory  trust  giving  life  estates,  power  to 
ommit  waste  will  not  De  given  to  the  tenants  for  life:  Davenport  y,  />., 
I  H.  &  M.  775 ;  Form  10,  sup.  p.  1447 :  notwithstanding  the  use  by  the 
estatorof  the  words  **in  strict  settlement":  Stanley  t.  Coulthurst,  10  Eq. 

Il»  however,  in  order  to  effect  the  general  intention,  words  importing  a 
slt^t  estate  are  cut  down  to  an  estate  for  life,  such  life  estate  will  be  made 
mimpeachable  for  waste  :  see  Leonard  v.  E,  Sussex,  2  Ver.  526 ;  Bankes  v. 
U  Ih^pencer^  li}  Sim.  576;  11  Sim.  508;  Lewin,  127,  560. 

Under  a  direction  to  settle  real  estate  to  the  separate  use  for  life  of  a 
narried  wonoan,  the  estate  will  not  be  made  unimpeachable  for  waste  :  Clive 
r.  O.,  7  Ch-  433. 


mTESTMENT   IN   LAND. 

Applicataons  for  investment  in  land  are  usually  by  summons  in  Chambers, 
for  approval  of  tho  conditional  contract. 

Th«?  Court  must  bo  satisfied  that  the  proposed  investment  is  fit  and  proper 
in  all  respects :  Btthell  v.  Abraham,  17  Eq.  24,  27 ;  and  the  usual  practice  is 
to  dinx^  an  iiiquir>'  whether  the  investment  is  fit  and  proper,  and  if  so, 
whether  a  good  title  can  be  made :  Lewin,  Trusts,  553. 

But  the  Court  may  be  satisfied  with  the  evidence  of  the  fitness  of  the 
proposed  purchase  or  security  produced  at  the  time  of  making  the  applica- 
tion, in  which  case  the  investment  is  at  once  approved,  subject  to  the 
inquiry  as  to  title.  If  the  Court  is  not  so  satisfied,  an  inquiry  as  to  fitness 
ifl  directed,  or  the  petition  is  adjoiuned  generally  for  consideration  in 
Chamber». 

To  obtain  the  order  approving  the  purchase  without  inquiiy,  there  must 
be  an  atfidaTit;  of  one  or  more  surveyors,  stating  the  value,  rental,  and  out- 
goings, and  pro\Tiig  the  circumstances  which  render  the  purchase  desirable: 
see  Cox,  Fonus,  440 ;  Be  Kinsey,  1  N.  E.  303 ;  and  in  all  cases  of  purchase 
or  loan  on  mortgage  trustees  muBt  employ  their  own  valuers  :  Ingle  v.  Part" 
rifUft,  34  Boav,  412. 

The  inquiry  aa  to  title  will  be  upon  a  general  reference,  and  not  **  accord- 
ing to  the  conditions,"  though  libert^r  may  be  gjiyen  to  apply  in  Chambers 
for  leave  to  dispense  with  any  particular  requisition:  Exp,  Christ's  Hos-^ 
piial^  2  H,  &  M.  166;  Meyricky,  Laws,  34  Beav.  58;  but  purchases,  imder 
special  conditions,  of  a  title  not  strictly  marketable  may  be  sanctioned  by 
the  Court  whetjover  the  acquisition  of  the  specific  property  is,  from  the  cir- 
cumstaiicefl,  a  matter  of  importance  to  the  trust:  Dart,  V.  &  P.  80;  6th  ed.  99. 
By  tho  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  c.  78),  s.  1,  forty 
years  is  substituted  for  sixty  years  as  the  period  of  commencement  of  title 
which  a  purchai?er  may  reqiure. 

For  the  form  of  affidavit  in  support  of  the  ai)pHcation,  of  examination  of 
the  abstract  of  title,  certificate  of  result  of  inquiry  as  to  title,  and  of 
settlement  (and  execution)  of  the  deed,  and  affidavit  and  certificate  of 
execution,  see  Dan.  Ch.  Forms,  1198  et  seq. ;  Cox,  Forms,  375,  377, 449, 451. 
A  power  to  invest  in  the  purchase  of  lands  or  hereditaments  in  fee  simple 
in  possession  authorizes  an  investment  in  the  purchase  of  freehold  ground 
fents :  Ite  Frtftm's  Settlement,  L.  E.  7  Eq.  463 ;  but  an  investment  of  a  fund 
in  Court  in  house  propertv  will  not  be  sanctioned:  Moore  v.   Walter,  11 

Under  special  circumstances,  the  Court  has  sanctioned  the  purchase  by 
tnifitees,  with  powers  of  investment  in  land  adjoining  the  settled  property, 
of  mine*  partly  under  the  settled  estates:  Bellot  y.  Littler,  22  W.  E.  836;  30 
L  T.  N.S,  86L 
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And  as  to  inyofltments  h^  ixxutecs,  r.  tup,  C^ap.  XLI. 

A  power  of  re-sale  will  be  inferred  from  a  direction  th 
porcbased  shall  be  held  on  such  trusts  as  will  best  c 
subsisting  trusts,  and  be  considered  as  personal  estate  foi 
settlement :   Tait  y.  Laihbury,  1  Ea.  174. 

As  to  the  extended  powers  of  sale  and  exchange,  and 
investment  of  moneys  received  thereunder,  given  to  trua 
or  other  instruments  executed  after  28th  August,  1860, 1 
(Lord  Cranworth^s  Act),  and  after  31st  December,  1881, 
ing  Act,  1881  (44  &  45  Y.  c  41),  see  Dav.  Conv.  yoL  iii. 
Powers,  466;  Lewin,  482. 


Section  HE. — Pbbfobmino  the  Trusts  op 

(l.)   CABBYING  SETTLEirENT  nTTO  BXECUT 

1.  Judgment  to  perform  Trusts  of  Settlement^  and^ 
Inquiries  as  to  Trust  Estate  in  Suit  by  Cestui 

Declabb  that  tlie  trusts  of  the  indenture  of  sett! 
made  between  &c.,  ought  to  be  performed  and  carri 
and  adjudge  the  same  accordingly;  And  Let  the  folic 
inquiry  what  children  the  said  L.  has  had  by  his  i 
Deft  8.  L.,  or  by  any  previous  marriage,  and  whet 
be  living  or  dead,  and  if  any  of  them  be  dead,  when 
tively/  and  who  are  the  legal  pers.  represves  of  such  ( 
dead ;  2.  An  account  of  the  principal  money  subject 
said  indenture  of  settlement  received  by  the  Defts  Q 
of  them,  or  by  the  Deft  G.  jointly  with  B.  deceased, 
or  persons  by  their  order  or  for  their  use  as  trusteee 
said  indenture  of  settlement ;  3.  An  inquiry  upon  w 
said  trust  funds  have  been  and  now  are  invested, 
investments  have  been  properly  made,  having  regard 
powers  contained  in  the  said  settlement. — ^Adjourn 
Griffiths,  M.  E.,  21  Mar.  1859,  B.  1418. 

2.  The  Likey  in  Action  to  perform  the  Trusts  and 

^^  Declare    that   the  trusts  of   the  settlement    i 

mentioned  ought  to  be  performed  and  carried  ini 

adjudge  the  same  accordingly;  And  Let  the  follo\i 

inquiry  whether  E.  G.  (the  wife)  in  the  pleadings  ni 

dead,  and  if  dead,  when  she  died,  and  whether  or  m 

of  G.  G.  {the  husband)  therein  also  named,  and  whet 

when,  and  in  any  and  what  manner  exercised  the  p 

ment  in  the  said  indenture  of  settlement  contained,  an 

of  what  person  or  persons,  and  whether  any  such 

ever  revoked,  and  if  so,  in  what  manner ;  2.  An  inqui 
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ihe  said  E.  G.  had  bj  lier  marriage  witli  the  said  G.  G.,  or  by  her 
[ureyioTis  husband  A.,  in  the  pleadings  named,  and  when  such  children 
irere  bom  respectively,  and  whether  they  are  all  living,  or  if  any  of 
hem  are  dead,  when  they  died  respectively,  and  who  are  the  heirs-at- 
Aw  or  real  represves,  and  also  the  legal  pers.  represves  of  such  of  the 
laid  children  as  may  have  died  after  attaining  the  age  of  twenty-one 
rears  respectively;  3.  An  inquiry  who  are  the  persons  respectively 
mtitled  to  the  hereditaments  and  premises  comprised  in  the  said 
indenture  of  settlement,  and  in  what  respective  shares  and  proportions, 
md  whether  any  and  which  of  such  shares  are  subject  to  or  comprised 
in  any  and  what  settlement  or  settlements ;  4.  An  inquiry  what  real 
ind  personal  estate  is  now  subject  to  the  trusts  of  the  said  indenture 
)f  settlement,  and  upon  what  securities  so  much  of  the  trust  premises 
IS  consists  of  personal  estate  is  now  invested,  and  whether  such  invest- 
DQents  were  properly  made,  having  regard  to  the  terms  and  powers 
x>ntained  in  the  said  indenture;  5.  An  inquiry  whether  any  and 
which  of  the  children  of  the  said  E.  G.  have  in  any  way  charged  or 
incumbered  their  respective  interests  under  the  said  indenture  of 
settlement,  and  what  incumbrances  (if  any)  afEect  so  much  of  the  real 
estate  comprised  in  the  said  indenture  as  has  not  been  sold,  or  any  and 
what  parts  thereof,  and  what  is  due  and  to  whom  in  respect  of  such 
incumbrances  respectively,  and  what  are  the  priorities  of  such  in- 
cumbrances respectively ;  6.  An  inquiry  whether  any  and  what  parts 
of  the  real  estate  comprised  in  the  said  indenture  of  settlement  have 
been  sold,  and  if  so,  by  and  to  whom,  and  for  what  sum  or  sums  of 
money,  and  by  whom  the  purchase-money  has  been  received,  and  how 
the  same  has  been  applied  or  disposed  of ;  7.  And  if  it  shall  appear 
that  the  purchase-money  of  such  parts  (if  any)  of  the  said  real  estate 
as  have  been  sold  has  been  received  by  the  Defts  P.  and  H.,  or  either 
of  them,  or  by  any  person  or  persons  by  their  order  or  for  their  use  as 
trustees  of  the  said  indenture  of  settlement,  an  account  of  the  proceeds 
of  such  sale  or  sales ;  8.  An  account  of  the  rents  and  profits  of  the 
said  real  estate  received  by  the  Defts  P.  and  H.,  or  either  of  them,  or 
by  any  person  &c. ;  9.  An  inquiry  whether  it  will  be  for  the  benefit  of 
the  several  persons  interested  under  the  said  indenture  of  settlement 
that  the  real  estate  comprised  therein  should  be  sold." — Defts  desiring 
to  retire,  Directions  to  appoint  new  trustees ;  Defts  to  convey,  assign, 
and  transfer  the  trust  estate  &c.,  so  as  to  vest  the  same  in  the  trustees 
to  be  appointed. — ^Adjourn  &c. — See  Ahurrow  v.  Pinky  V.-C.  S.,  30 
May,  1870,  A.  1341. 
For  the  like  decree,  see  James  v. «/.,  V.-C.  M.,  27  May,  1871,  A.  1527. 


3.  Trustees  of  Settlement  authorized  to  purchase  Reversion  of  Lease^ 
hold  Property^  with  Provisions  for  compensating  Tenants  for 
Life. 

This  Court  being  of  opinion  that  the  purchase  of  the  freehold  and 
reversion  of  the  hereditaments  comprised  in  the  several  leases  of  the  — 

5  a2 
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day  of  — »  in  uic  i>l    li  1.  at  the  price 

thorem  iitated^  is  a  pi      •  i      >  •       i    it  for  the  sum  < 

H,  A*  ftad  S.,  by  their  counsel,  consenting  to  .suck 

ment :  Let  the  Pits  be  at  liberty  to  complete  the  i 

price  and  upon  the  terms  aforesaid^  and  to  pay  th 

£ —  out  of  the  moneys  in  thetr  hands  available 

land  to  be  settled  to  the  uses  and  upon  the  trosts  c 

ti3«tator ;  And  Let  the  Pits  be  at  liberty  from  tim< 

of  the  moneys  for  the  time  being  in  their  hands  a^ 

mont  in  land  to  be  settled  as  aforesaid  (if  and  so 

Mry)i  to  pay  from  and  after  the  death  of  the  Deti 

day  of  — t  if  the  Deft  Dame  G.  S,  shall  so  long 

Dame  O*  8.  for  her  sol©  and  separate  use,  witbou 

tioDf  such  annual  sum  (if  any)  as  may  be  reqtiir< 

the  rental  for  the  time  being  of  the  hereditamei 

leajee  in  the  pleadings  mentioned,  to  eompensati 

time  being  may  be  sostaiued  by  the  said  Dame- 

of  the  investment  of  the  said  sum  of  £ —  in  the 

reveittion,  the  amount  of  such  loss  in  any  year  tc 

the  difference  between  the  dear  beneficial  rental 

said  her€Klitaments  compriacHl  in  the  said  leases,  i 

being  the  amount  of  the  sum  of  £295,  the  pref 

rental  of  the  said  hereditaments,  and  the  sum  of 

interest  at  tlie  rate  of  4  p.  c,  per  ann.  on  the  said 

retain  and  pay  the  costs  of  aU  parties  (includj 

charges,  and  expenses  relating  to  the  trust  estat 

in  their  hands  available  for  re*in vestment   in  l 

aforesaid,  such  costs  to  be  taxed. — Liberty  to  i 

Ackers,  V.^C.  M.,  20  March,  1875.  A.  G44. 


NOTHS. 

As  to  procedure  by  originatiog  summona  for  execn 
p,  1248. 

By  0,  hx,  15,  it  is  provided  that  no  order  for  the  ex 
or  iiifiuiries  concoraing  pnipertj  lield  upon  any  tnist,| 
thproto,  shall  be  made  except  by  the  Judge  in  person. 

WTiore  an  action  for  execution  of  trustj?  proved  to  be 
tenants  for  life,  were  ordered  to  pay  the  costs  of  the  m 
ing  the  trial :  Fant  y.  F.,  13  CU,  D,  228,  d  c.  sap,  pp. 

As  to  tlie  power  of  the  Court  to  sanction  the  surren 
where  the  settlor  (the  husband)  is  unable  to  perfon 
premiums,  see  fir  Sktn,  S.  t.  Peebles,  25  L*  E,  Ir.  544 


(ll.)    BAISDi'O  PORTIONS — ADVANCEifEST— 

1,  Dechrathn  that  Portions  tcere  ttell  eharged^i 

raising  tJwnh  j 

DinECTioxs  for  the  appointment  of  P.  and  T 
settlement,  in  Bobstitution  for  the  deceased  trust 
trust  estate  [Chap.  XLI,,  "TiirsiXEs,*'  st4p,  pp,  ^ 
Declare  that  the  sum  of  £5,000  was  well  charged! 
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efcdeinent,  dated  &o.,  and  was  well  appointed  by  the  deed-poll,  dated 
kc.,  and  that  the  same  is  now  raisable  under  the  term  of  twelve 
londred  years  comprised  in  the  said  indenture  by  the  trustees  of  the 
(aid  indenture ;  And  Let  the  Defts  P.  and  T.  raise  the  said  sum  of 
^5,000  by  sale  or  mortgage  of  the  hereditaments  and  premises  com- 
)nsed  in  the  said  indenture  (of  settlement),  or  of  some  part  or  parts 
rf  such  hereditaments  and  premises  [Forms  10,  14,  Chap.  XLIV.  pp. 
1229,  1230]  ;  and  the  Deft  M.  K.  {the  tenant  for  life  in  possession),  by 
us  counsel  consenting  thereto,  Let  the  said  Deft  M.  K.  pay  to  P.  and 
r.  their  costs  of  raising  the  said  sum  of  £5,000." — Costs  of  Pits  and 
Defts  to  be  taxed  and  paid  by  the  Defts  P.  and  T.  out  of  the  £5,000 
K>  to  be  raised  ; — "And  Let  the  Defts  P.  and  T.  pay  one  equal  moiety 
yt  the  residue  of  the  said  sum  of  £5,000  to  the  Pits  A.,  K.  and  F. 
[the  trustees  of  the  marriage  settlement  of  a  child  to  whom  one  moiety  of 
the  £5,000  heui  been  appointed) ;  And  Let  P.  and  T.  invest  one-fifth  of 
Ihe  remaining  moiety  of  the  residue  of  the  said  sum  of  £5,000  in  their 
names  in  consols ;  and  apply  the  interest  as  it  accrues  on  the  anns  to 
be  80  purchased  towards  the  maintenance  and  education  of  the  infant 
Deft  G.  (appointee  of  £500)  during  her  minority,  or  imtil  further 
order." — Directions  for  payment  out  of  the  residue  of  the  £5,000  of 
principal  and  interest  due  to  the  incumbrancers  on  the  share  of  B.  K. 
[appointee  of  the  remaining  £2,000),  and  pajrment  of  the  ultimate 
residue  of  the  said  sum  of  £5,000  to  the  Deft  B.  K.— Liberty  to  apply. 
"Knapp  V.  K.,  V.-C.  B.,  22  May,  1871,  A.  1291  ;  S,  C,  12  Eq.  238. 

For  decree  to  raise  by  mortgage  or  sale  of  the  settled  estate  a  sum  of 
£23,000,  charged  by  the  testator  with  portions  for  his  daughters  and  interest 
thereon,  and  with  mortgages  and  incumbrances,  see  Fane  v.  E»  Sandwich ^ 
L.  C,  3  May,  1748,  A.  616;  Seton,  3rd  ed.  p.  283. 

2.  Portions  to  be  secured  by  Mortgage, 

Let  a  mortgage  of  the  testator's  estates  be  made,  with  the  approba- 
tion &c.,  to  a  proper  trustee  or  trustees,  to  be  approved  of  by  the 
Judge,  for  securing  the  said  portions  &c.,  and  also  the  legacy  of  &c. 
[Form  14,  Chap.  XLIV.  p.  1230]  ;  And  Let  such  trustee  or  trustees 
execute  a  declaration  of  trust  of  the  said  sums  so  to  be  secured  as 
aforesaid ;  as  to  the  said  sum  of  &c.,  the  portion  of  A.,  in  trust  for  her 
benefit ;  as  to  the  said  legacy  of  &c.,  given  to  B.,  in  trust  for  her  benefit; 
and  as  to  the  said  sum  of  &c.,  the  portion  of  C,  the  wife  of  the  Deft  D., 
upon  the  trusts  contained  in  the  settlement,  dated  &c.,  made  on  the 
"""friage  of  the  Deft  0.  with  the  Deft  D.,  such  declaration  of  trust  to 
be  settled  by  &c.— See  Gordon  v.  Panton,  M.  E.,  28  June,  1786, 
A.  711. 


3.  Raising  Portions — Advances — Satisfaction. 

"Bbclake,  that  the  Pit  A.  is  entitled  in  right  of  his  wife  to  £— , 

l»«mg  one-fifth  of  the  sum  of  £— ,  agreed  by  the  articles  of  &c.,  to  be 

cnarged  on  the  estate  &c.  for  the  portions  of  younger  children  in  case 

w  a  eon,  and  to  interest  on  the  same,  after  the  rate  of  £4  p.  c.  per  ann. 
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from  the  death  of  &c." — ^Like  declaration  as  to  two  otl 
And  Let  the  following  &c. :  1.  An  account  of  what 
and  to  &o.  for  principal  and  interest  on  their  said  porti< 
2.  An  inquiry  whether  any,  and  what,  sums  of  mone^ 
by  way  of  portions  on  the  respectire  marriages  of  & 
daujfhters]  by  their  father ;  And  Declare,  that  in  case 
that  they  have  been  advanced  any  sum  more  than  t 
which  they  would  be  entitled  to  under  the  said  artidei 
be  considered  as  a  satisfaction  for  the  several  portions 
the  said  articles,  and  that  those  portions  so  due  to  thei 
articles  will  sink  into  the  land  for  the  benefit  of  tl 
lunatic'} ;  3.  And  Let,  in  case  it  shall  appear  that  tl 
not  advanced  to  the  extent  of  £ — ,  an  account  be  take 
for  principal  and  interest  in  respect  of  their  portions  o 
interest  to  be  computed  after  the  rate  of  £4  p.  c.  p< 
death  of  the  said  &c. ;  And  Let  what  shall  be  certified 
Pit,  and  the  said  Def ts  for  principal  and  interest,  as  af< 
with  the  costs  hereafter  directed,  be  raised  by  sale  o: 
competent  part  of  the  estate  charged  with  the  paymei 
£ — ,  with  the  approbation  &c.  [Form  15,  Chap.  XL 
'^  (And  Declare  that  the  Deft  E.,  the  son,  being  a  luna 
as  shall  advance  the  money  required  upon  the  secu 
estate  is  to  hold  and  enjoy  the  same  free  from  all  clsdi 
of  the  said  Deft  E.,  or  any  claiming  by,  from,  or  ui 
shall  be  repaid  the  principid  sum)." — Liberty  to  applj 
the  portions  when  raised. — Smith  v.  Church,  L.  0., 
B.  573. 

4.  Inquiries  m  to  Advances  mid  Shares 

**  Let  the  following  inquiries  be  made,  viz. : — 1.  An 
the  testator  in  his  lifetime  gave,  advanced,  or  settled 
any  and  which  of  his  children  any  sum  or  sums  of  mon 
perty ;  and  if  so,  what  was  the  amoimt  or  value  thereof 
whether  any  and  what  payments,  appropriations,  or 
been  made  by  the  exors  of  the  will  of  the  testator  sin 
or  on  account  of  the  children  of  the  testator,  or  any  and 
in  respect  of  their  shares  of  his  residuary  estate,  or  ot 
inquiry  of  what  the  residuary  personal  and  real  estate 
consisted." — Windsor  v.  Cross,  Y.-C.  L.  CJranworth,  16 
393;    Whitaker  v.  Goodwin,  M.  E.,  27  May,  1871,  B.  1 

For  declaration  (on  demurrer)  that  the  proposed  applicati 
of  the  trust  funds  by  way  of  advancement  to  the  Deft 
discharge  of  debts  and  incumbrances)  was  within  the  power 
will  of  the  testator  (to  apply  a  moiety  of  the  trust  funds  "  i 
preferment  or  advancement  of  L.  or  otherwise  for  his  benefil 
as  the  trustees  should  in  their  discretion  think  fit"),  see  Lot 
M.  R.,  19  Dec.  1874,  B.  3569;  8,  C,  19  Eq.  166. 

For  declaration  (on  petition  by  the  trustees)  that  the  Pe 
the  power  contained  in  the  testator's  will  authorizing  the  tr 
*Pply  any  part  or  parts,  not  exceeding  in  the  whole  one-half 
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the  sbaie  of  each  of  the  tesiator*s  daughters,  at  any  period  or  periodfl  of 
tite  life  of  each  such  daughter  for  her  advancement,  or  otherwise  for  her 
benefit,  be  justified  in  advancing  £ — ,  part  of  the  share  of  T.  (one  of  the 
daughters)  in  the  testator's  residuary  estate  to  P.  T.  (her  husband),  on  his 
executing  such  bond  as  in  the  petition  mentioned,  see  Re  Kershaw^  Y .-C.  M., 
27  June.  1868,  A.  1931 ;  6  Eq.  322. 

5.  Advancement  of  Part  of  a  Son^s  Expectant  Share  conditionally  on 
his  executing  a  Post-nuptial  Settlement. 

This  Ck>urt  being  of  opinion  that  the  draft  settlement,  which  is 
identified  by  the  signature  of  — ,  the  solrs  for  all  parties,  in  the 
margin  thereof,  is  (will  be)  a  proper  settlement  of  the  expectant  i^are 
of  and  in  the  trust  moneys  comprised  in  the  indenture  of  settlement, 
dated  &c.  {made  on  the  parents'  marriage),  Declare  that  under  the 
ciicumstances  in  the  pleadings  stated  the  trustees  of  the  said  indenture 
of  settlement  dated  &c.,  are  (upon  the  execution  of  a  settlement  in 
accordance  with  the  said  draft  settlement  by  all  necessary  parties  and) 
with  the  consent  of  the  Pit  S.  and  his  wife  (the  parents),  and  at  the 
request  of  the  Pit  E.  (the  son)  (will  be)  authorized  to  advance  and 
make  over  one  equal  fourth  part  of  the  said  trust  moneys  to  the  said  Pit 
R'b  trustees,  to  be  held  by  them  upon  the  trusts  and  with  and  subject 
to  the  powers,  provisoes,  agreements,  and  declarations  in  and  by  the 
Baid  draft  settlement  (intended  to  be)  stated,  declared,  and  contained 
concerning  the  same. — Roper- Curzon  v.  Roper- Curzon,  M.  B.,  6  March, 
1871,  B.  602;  S.  C,  11  Eq.  452. 


6.  Hotchpot — Life  Interests  brought  into — Inquiry  as  to  Value-^ 
Inquiries  and-  Declarations  as  to  Settled  and  Appointed  Property, 

The  application  by  originating  summons  of  A.  B.,  which  upon  hear- 
ing &c.,  was  adjourned  &c. ;  Let  the  following  inquiry  be  made : — 
(1.)  An  inquiry  of  what  particulars  the  trust  property,  now  subject  to 
the  trusts  of  the  indenture  of  settlement,  dated  &c.,  consists;  And  Let, 
P^ding  such  inquiry,  the  question  raised  by  the   summons  as  to 
whether  the  Pit  should  take  any  proceedings  to  enforce  the  covenant 
contained  in  the  said  settlement  to  settle  after-acquired  property  of 
C.  D.,  and  the  question  of  priority  of  the  charge  of  & —  referred  to  in 
the  affidavit  of  &c.,  stand  over;   Declare  that  the  income  on  £ — 
coyenanted  to  be  paid  by  the  said  C.  D.  in  the  said  settlement,  and  on 
^— I  settled  by  the  settlement  dated  &c.,  and  on  the  investments  of  such 
two  sums,  was  well  appointed  by  the  will  of  the  said  C.  D.,  as  to  one- 
^^1  to  &c.,  and  as  to  the  remaining  half  to  &c. ;  Declare  that  the 
limitations   by  way  of  appointment  contained  in  the  will  of   the 
8^d  C.  D.,  intended  to  take  effect  subject  or  subsequent  to  the  life 
interests  of  the  said  E.  and  F.,  are  invalid ;  Declare  that  the  said  E. 
ttnd  P.  must  bring  their  respective  life  interests  into  hotchpot,  and  for 
that  purpose  Let  the  following  further  inquiry  be  made: — (2.)  An 
inqiuiy  what  were  the  values  of  the  life  interests  of  the  said  E.  and  F. 
respectively  at  the  death  of  the  said  C.  D. ;  Declare  that  the  appointed 
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e0tat«  ie  to  be  retained  and  admiimteTed  by 
IMts  m»  tmsieeB  of  tbo  aaid  a^ttlamonts,  and  not  by 
will  of  C.  D.^Tiix  and  pay  ooeta  without  prejudice : 
to  wbat  Itmd  ought  ultimately  to  bear  the  same - 
ecmeideratlou, — Re  Hfathcoie^  Trench  v-  Htathcote^ 
Jan.  1891,  A,  139  ;  W.  N.  (91)  p,  10,  | 


NorrES. 


PORTiaNS, 


The  lojidin^  principle  of  the  linr  of  portions  for  j 
©oualitv  r.r  division,  ao  that  while  no  child  shall  he  e 
tak'  provision. 

A  y,  in  the*  usual  proTisioiL  excluding  from  a 

or  only  tjon/'  the  eldest  Bon  is  the  one  who,  by  taking 
ftlroady  otherwi^G  pnjvided  for :  i*.  f,,  it  must  be,  indep< 
uaturul  birth,  that  *■  eldersliip  which  carries  the  e«Etate  al 
V.  IhUhft,  2  Ve«.  203,  n, ;  EHhum  v,  Thomas,  1  D,  J.  & 
T.  Stanhoj^,  L.  R,  4  U,  L.  43,  58. 

And  younger  children  are  children  other  than  the  chile 
to  the  family  estate  :  /*V  Bayley's  SHileinettt,  6  Ch.  590  ; 
uiek  V.  IkiUmitiu  2  Vex.  528. 

But  the  general  rule  mn*«t  give  way  to  the  express  lanj 
•ettlement :  f.T,yr,,  where  the  testator  defines  the  ex 
children"'  by  giving  their  names:  ^e  Prythtrch^  P»  v.  i 
690. 

If  the  eldest  son  dies  $.  p.  before  the  time  when  the  p 
able,  the  second  son  thereupon  b*?coining  an  eldest  son,  i 
to  tht?  settled  (family)  estate,  is  excluded  from  a  portion 
fiMiM»  iup, ;  L.  Tnfuham  v.  Wfbh^  2  Yez.  198 ;  Bajfl^^§ 
Smith's  Esifiie,  27  L.  R.  Ir.  121 ;  seant^  if  the  second  son^ 
ten  during  hi«  father's  lifetime  has  been  excluded  frc 
estate  by  a  jirovious  diBentfliling  deed :  Mactfulrt/  v.  *f( 
or  succeeds  to  the  reversion  of  the  settled  projiert}",  not 
ment  creating  the  iiortions,  but  by  desc<*nt :  Sijtif  v.  Lcsh 
So  also  an  only  »on,  exchided  from  the  settled  r^t^tte  i 
feitmre,  was  held'  entitlt'd  to  personal  estate  from  which,  i 
settled  estate  as  an  eldest  or  only  son,  he  would  h^ve  hen 
9on  V.  Fimhh,  5  Etj,  268. 

And  an  eldest  son  (by  birth)  who  has  attained  twenty- 
lather's  lifetime  witboiit  inheritable  i^isue,  and  without 
entail,  will,  through  his  represves,  be  entitled  to  a  port 
aacertaining  who  tilln  the  character  of  eldest  son  liemg 
portions  are  payuble :  EUis*>n  v.  Thomas,  1  D.  J.  &  S.  lb 
ntn^  I  H,  &  M.  730  ;  CoUhtifXtHiod  v.  Hintihope,  Bnp. ;  s^cm 
eion  proceeds  fmm  a  stranger :  see  Sandeman  r.  MacJcen 
630;  Thfuf^i  SMemrui,  3  K.  &  J.  375,  380;  DomvitkY.  ' 
iK  382  ;  and  see  Diiv.  Conv..  vol,  iii.  pp.  421,  &'c, ;  I^ew 
&€. ;  and  where,  in  his  father's  lifetime,  the  eldest  s^m  joiuet 
and  in  raising  money  under  a  joint  power  of  appointment 
and  died,  he  was  taken  to  have  anticipated  what  might  o 
to  him  under  the  settlement :  Bf  Fitzgerald,  Saunders  t. 
394. 

If  the  estate,  being  sold,  is  insufficient  to  pay  the  c' 
eldest  son  gets  nothing,  he  is  not  therefore  entitled  to  sb 
lor  yotuiger  childi-en ;  Beid  v.  Ffmre,  26  Ch,  D.  363. 

In  the  finalogous  ease  of  a  shifting  use,  e.g,,  a  provisi 
in  hcu  iHtrruftA,  where  the  estate  given  by  him  to  the  y 
A.  is  directed  to  determine  upon  the  persons  selected  sttcc< 
family  c^stpite  by  "  becoming  the  oldest  FH>n  of  A,/'  it  has 
the  all  1  ft  in  g  use  to  arise,  the  period  during  which  thoi 
happen  ii^  limited  to  the  lifetime  of  A. ;  i,  tf.,  a  youugfl 
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daring  the  life  of  A.  fill  the  character  and  occupy  the  position  of  an  eldest 
■on  and  heir  apparent :  see  Hervty-BathurBt  y.  Stanley ^  4  Oh.  D.  251 ; 
aflhmed,  nom,  Bathurst  t.  Erringtorit  2  App.  Cas.  698. 

Bnt  in  a  shifting  clause  the  words  *'  eldest "  and  *'  younger"  are  read  in 
their  primary  simification :  Meredith  v.  Treffryy  12  Oh.  D.  170 ;  Wilbraham 
v.  Scarisbricfc,  1  H.  L.  C.  167. 

Without  express  words  to  that  effect,  the  rule  excluding  a  youneer 
child  on  his  becoming  the  eldest  does  not  apply  where  the  provision  or  setUe- 
ment  is  made  by  a  person  not  a  parent,  and  not  standing  in  loco  parerUia : 
Sandefnan  t.  Mackenzie^  1  J.  &  H.  613,  628 ;  Domville  y.  Winnington,  sup. 

Portions  are  not  payable  during  the  lifetime  of  the  parents,  unless  there 
is  a  dear  manifestation  of  intention  to  that  effect,  eyen  though,  by  so  holding, 
the  deed  creating  the  charge  will  be  rendered  inoperative :  Ford  y.  TyTite,  2 
D.  J.  &  S.  557. 

Younger  children  dying  under  twenty-one,  or  in  the  case  of  daughters 
under  that  a^e  and  unmarried,  will  in  general  be  excluded,  but  the  pers. 
repreeres  of  tiiose  who,  though  dying  before  the  period  of  distrihution,  have, 
by  attaining  twenty-one  or  marriage,  acquired  vested  interests,  will  be 
entitled,  iin^ss  there  is  a  clear  intent  in  words  **  absolutely  compulsory'' 
that  the  surviving  children  are  exclusively  to  take :  see  Davits  v.  Huguenin^  1 
H.  &  M.  730 ;  Currie  v.  LarkinSy  4  D.  J.  &  S.  245 ;  and  that  where  no  period 
of  vesting  is  pointed  out  by  the  settlement,  portions  will,  according  to  the 
ordinary  nde,  vest  in  sons  at  twenty-one,  and  in  daughters  at  that  age  or 
marriage,  see  Remnant  v.  Hood^  2  D.  F.  &  J.  396 ;  Howgrave  v.  Courtier ^  3 
V.  &  B.  79 ;  Emperor  v.  Rol/e,  1  Ves.  sen,  208 ;  so  that  words  referring  to 
survivorship  will  not  readily  be  construed  as  importing  that  the  portion  is  to 
be  contingent  on  the  child  surviving :  Wakefield y,  Moffat y  10  App.  Cas.  422  ; 
Be  Knowles,  Nottage  v.  Buxton,  21  Ch.  D.  806;  and  the  rme  applies  to 
portions  created  by  will,  as  well  as  those  created  by  deed :  Be  Knowles, 
Nttiage  y.  Buxton,  21  Ch.  D.  806 ;  -B«  Hamlet,  Stephen  v.  Cunningham,  38 
Ch.  D.  183;  39  Ch.  Div.  426;  Jackson  v.  Dover,  2  H.  &  M.  209;  and  in 
oonstniing  powers  to  appoint  portions  charged  on  land  the  Court  leans  to  the 
like  construction :  HeiUy  v.  Wrey,  21  Ch.  Div.  332;  19  Ch.  D.  492;  and 
a]>pointinents  vesting  such  portions  in  infants  of  tender  years  are  viewed 
▼ith  suspicion :  8.  C. 

It  has  been  held  that  the  whole  amount  may  be  raised  when. some  of  the 
portions  have  become  payable,  though  some  of  the  children  have  not  acquired 
vested  interests:  OiilUn-and  v.  Ooold,  6  Sim.  149;  Leech  v.  Z.,  2  Dr.  &  War. 
568;  and  see  Knapp  y,  K.,  12  Eq.  238 ;  but  in  other  cases,  on  the  ground 
that  infants  are  entitled  to  the  security  of  the  land  until  their  portions  become 
Payable,  and  that  it  is  inexpedient  to  raise  a  larger  sum  than  is  required  for 
portions  actually  due,  the  Court  has  refused  to  order  the  amount  of  portions 
not  actually  payable  to  be  raised :  Sheppard  v.  Wilson,  4  Ha.  392 ;  Wynter 
"▼.  Bold,  1  Sim.  &  Stu.  507  ;  and  see  on  this  question,  Day.  Conv.  vol.  iii., 
456. 

The  income  of  an  expectant  portion  may  be  applied  during  minority  for 
laaintenance :  Knapp  v.  iT.,  12  Eq.  238,  Form  1,  sup.  p.  1456. 

The  costs  of  raising  portions  are  payable  from  tne  estate,  and  not  out  of 
tile  portions :  Michdl  y.  if.,  4  fieay.  549 ;  and  see  Armstrong  y.  ^.,  18  Eq. 

Portions  charged  on  land  in  general  carry  interest  at  4  p.  c.  in  England, 
*i^d  5  p.  c.  in  Ireland,  from  the  time  when  the  capital  ought  to  be  raised : 
Joung  V.  Waterpark,  13  Sim.  199 ;  15  L.  J.  Ch.  63 ;  Balfour  v.  Cooper,  23  Ch. 
piv.  472  {q,v,  as  to  the  right  of  the  donee  of  the  power  to  fix  the  rate  of 


Provisions  for  raising  portions  **  for  any  child  or  children  of  any  grantor, 
^tbr,  or  devisor,  or  any  child,  &c.,  of  any  person  taking  any  interest  under 
uiy  such  conveyance,  settlement,  or  devise,"  are  exempted  from  the  operation 
of  the  Thellusson  Act  (39  &  40  Q.  3,  c.  98),  in  effect  limiting  the  period  of 
a^molations  to  (1)  the  life  of  the  grantor;  (2)  twenty-one  years  from 
uie  death  of  grantor  or  testator ;  or  (3)  minorities  of  persons  living  at  his 
death;  or  (4)  who  would  be  beneficiaries  if  of  full  age :  see  s.  2. 

By  the  Accumulations  Act,  1892  (55  &  56  Y.  c.  58),  accumulations  of  income 
w  the  purchase  of  land  only  are  restricted  to  the  minorities  of  beneficiaries. 

A  direction  to  accumulate  beyond  the  period  limited  by  the  Thellusson  Act, 
flodthen  to  divide  the  aggregate  fund  amongst  members  of  the  family,  is  nob 
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ABKMPllOX  AND  SATISFACTIOK. 

The  doctrine  of  ademption  (whore  the  will  precede* 
latisfaetioQ  (where  the  settlement  precedes  the  gift  o 
Upon  the  leaning  of  the  Court  against  double  portions 
secure  equality  of  division  between  younger  children,  ai 
bo  undnly  favoured  to  the  prejudice  of  the  other» ;  and 
case  of  provisions  made  by  persons  neither  parents 
parnttis :  Montr fiorr  v.  GufftaHa^  1  D.  F.  &  J.  93  ;  (.V^ 
Etp>  Pt/r,  2  L.  C.  Eq.  338 ;  (ith  ed,  364. 

The  rule  is  easier  of  application  where  the  will  pre 
than  where  the  will,  fi'om  beinp  subsequent  to   the 

^ut'stion  of  t<.'stamentary  intention ;    CtHtjttr  v*   Macii 
'hklmkr  v.  Coventry,  L*  B.  2  H,  L.  7L 

Adernpiimi^'] — legacies  given  by  a  father,  or  person  i 
mibjei!t  to  certain  quaHfications,  be  presumed  to  hnvt. 
cancelled,  or  taken  out  of  the  will)  bv  his  subsoquent  g] 
the  child :  Fowhs  v.  Pum^,  10  CK.  343;  E.  Durham  t. 
146;   Trimmer  \.  Bayne,  7  Ves.  dl5  ; 

— either  completely  or  jt>ro  tantvj  as  the  provision  is  i 
le«8  than  the  legac}' :  Pym  v,  LixJ^-yer,  o  My.  &  Gr,  34 ;  < 
«H  ;  Nevin  y,  Drysdalt,  lb,  517. 

The  presumption,  as  in  the  ca^^o  of  satisfaction,  appli* 
persons  who  have  placed  tliem selves  in  toco  jtarnttt^y  i 
stranger,  unless  the  subsequent  advance  is  proved  to  lie. 
of  aatisrfying  tho  legacy :  A'jrp.  Pyc»  18  Ves.  190;  2  L*; 
3G4  ;  TrimmtrY.  Bayne,,  8up,;  nor  to  grandjMirents,  ftt 
their  malting  a  proiiaion  for  their  grandchildivn :  L% 
Bear,  3G5;  and  see  liat9vn  v.  }V.,  33  Beav.  574;  and  i 
to  every  case  of  gift  made  after  the  will  to  memljers  o! 
testator  has  selcrtt^l  as  Im  residuary  Icgntccs  :  F*nrkts  r- 
To  raiso  the  presumption  of  ademption,  it  is  not  e« 
pequi^'nt  gift  eliaJl  liavo  been  made  upon  the  innniage  c 
othr^r  8pcciiil  occasion  :  Lrighton  v.  Z.,  18  Eq.  458. 

Fonuerlyj  a  pft  of  residue  was  distingiii^ed  from  a  ] 
to  be  iider.^nied  hy  a  portion,  the  one  being  uncertain  ri 
fA^  vt  ftrmifii  certain  :  Farnham  y.  Philips,  2  Atk.  215 ;  i 
5  Yes.  7JI. 

But  it  is  no-w  settled  that  a  gift  of  a  shm^  of  residue  m 
poilion,  anil  convciKftly  tiiat  a  gift  of  residuo  operates  a.*? 
engagement  to  pio%ido  a  portion :  Thynuf  v.  K,  0/rngi 


sfecr.  m.  (n.)]  Portions — Advancement — Hotchpot        146» 

Dawion  v.  !>.,  4  Eq.  504 ;  Moniefiore  v.  Guedalla,  1  D.  F.  &  J.  93 ;  Stevenson 
T.  Mas9on,  17  Eq.  78. 

The  rule  that  a  bequest  of  a  share  of  residue  will  be  adeemed  by  a  sub- 
aeqnfint  adrance,  and  that  such  adTance  must  be  brought  into  hotchpot, 
anplies  only  for  ^e  benefit  of  testator's  children  inter  at ;  not  as  between  ilie 
enildren  and  other  residuary  legatees :  Meinertzhagen  y.  WalterSy  7  Oh.  670 ; 
Be  Siewart,  8.  y.  5.,  29  W.  K.  275. 

life  interests  must  be  brought  into  hotchpot,  and  the  yalue  must  be 
calculated  not  by  reference  to  the  duration  of  the  interests,  but  by  an 
actoaiial  yahiation  of  them  when  they  first  took  effect,  e.g.y  at  the  deaui  of 
the  settlor:  Be  ffeaihcoU,  Trench  y.  /T.,  W.  N.  (91)  10,  v,  sup.  p.  1265,  and 
Poim  6,  p.  1459. 

Thougn.  a  gift  of  farming  stock  is  primd  facie  not  to  be  regarded  as  an 
adyanoe,  ^et  eyidence  of  intention  is  admissible  to  proye  that  it  was  to  be 
taken  aa  in  part  of  a  share  of  residue :  Be  Turner,  T.  y.  T.,  53  L.  T.  N.8. 
379;  Grwe  y.  E.  of  Salisbury,  3  Bro.  CO.  425 ;  Kirk  y,  Eddowes,  3  Ha.  509. 
A  gift  of  his  business  b^  a  father  to  his  son,  the  father  retaining  a  benefit, 
may  operate  as  an  ademption  pro  tanto  of  a  share  of  residue  giyen  to  the  son 
by 'the  father's  will:  Be  Vickers,  V.  y.  K.,  37  Oh.  D.  525  (distinguidiing 
Hohne*  v.  H,,l  Bro.  0.  0.  535) ;  there  being  nothing  in  the  nature  of  such 
property  to  rebut  the  preBom]rtion  against  double  portions :  S,  C, ;  Bengough 
y.  Waiker,  15  Ves.  507 ;  Be  Lawee,  20  Oh.  D.  81. 

The  adyances  must  be  substantial ;  not  merely  small  payments  or  occasional 
gifta :  WaUon  y.  IT.,  33  Beay.  574 ;  Cooper  y.  C,  8  Oh.  813 ;  Peacock's  Estate, 
14  Eq.  236;  Bdvenscroft  y.  Jones,  4  D.  J.  &  S.  224;  32  Beay.  669;  Schofltld 
y.  Heap^  27  Beay.  93. 

Nor  will  a  legacy  to  a  daughter  be  adeemed  by  a  gift  of  money  to  her 
husband,  not  made  in  consequence  of  any  promise  before  marriage  :  Bavens^ 
croft  y.  Jones,  sup, 

8o  also  a  gift  of  residue  to  a  daughter,  with  remainder  to  her  children, 
will  not  be  aoeemed  by  a  payment  to  tne  husband  absolutely  as  part  of  her 
marriage  portion  :  Cooper  y.  Macdonald,  16  Eq.  258. 

And  the  presumption  may  be  rebutted  by  eyidence  of  intention  on  the  part 
of  the  parent  to  confer  a  benefit  on  the  son  for  services  rendered;  e,g,,  by 
working  as  partner  in  the  father's  business :  Be  Lacon,  L,  y.  L,,  (1891)  2  di. 
(C.  A.)  482, 

A  gift  to  a  child,  eyen  by  a  father,  will  not  adeem  by  anticix)ation  a  legacy 
to  the  child  by  the  fath^'s  subsequent  will :  Taylor  y.  Cartwright,  14  Eq. 
167 ;  unless  there  be  a  contract  by  me  child,  or  stipulation  in  which  he  has 
acQuiesoed,  that  it  shall  haye  that  effect :  Upton  y.  Prince,  Oa.  temp.  Tal.  71 ; 
and  see  Smith  y.  Crdbtree,  6  Oh.  D.  591. 

Satisfaction,'] — When  a  parent  or  person  in  loco  parentis  has  en^ged,  on 
the  marriage  of  a  child,  or  some  omer  occasion,  to  make  a  proyision  for  its 
benefit,  and  afterwards  proyides  for  that  child  by  will,  the  presumption  arises 
that  the  gift  by  will  is  mtended  pro  tanto  as  a  satisfaction  for  extinguishment 
of  the  prior  engagement :  Ld,  Chichester  y.  Coventry,  L.  B.  2  H.  L.  71 ;  2D. 
J.  &  8.  336 ;  L,  Thynne  y.  E.  Olengall,  2  H.  L.  0.  131 ;  Lewin,  Trusts,  450, 
&c  ;  2  L.  0.  Eq.  388. 

Although  this  presumption  against  double  portions  does  not  exist  in  Scotch 
law  {Kippen  y.  Ikirby,  3  Macq.  H.  L.  203),  legacies  eiven  by  an  English  wiU 
haye  been  held  a  satisfaction  of  portions  proyided  by  a  Scotch  marriage 
contract :  Campbell  y.  C,  1  Eq.  383. 

The  following  circumstanoes  haye  been  relied  on  as  rebutting  the  pre- 
sumption of  satisfaction : — 

(a.)  A  direction  in  the  will  for  payment  of  debts  :  Chichester  y.  Coventry, 
L.  B.  2  H,  li.  71 ;  2  D.  J.  &  S.  343 ;  Paget  y.  Orenfell,  6  Eq.  7 ;  Ohver  y. 
Hurtcup,  34  Beay.  74 ;  though  it  seems  that  such  a  direction  is  not,  per  se, 
sufficient :  Edmunds  y.  Low,  3  £.  &  J.  318 ;  and  the  fact  that  a  deyise  was 
made,  ''subject  to  charges  and  incumbrances,"  did  not  preyent  it  from 
operating  in  satisfaction  of  an  annuity  charged  by  a  preyious  settlement : 
Montagu  y.  Earl  of  Sandwich,  32  Oh.  Diy.  525. 

(6.)  Want  of  identity  in  the  amount  or  subject-matter  of  gift,  or  in  the  nature 
o!  the  two  proyisions :  Be  Tussaud,  2b  W.  R.  874 ;  Cde  v.  Willard,  25  Beay.  568 ; 
Bmythr.  Johnston,  31  L.  T.  N.S.  876 ;  Eastwood  y.  Vinke,  2  P,  Wms.  613 ;  e.  g., 
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m  difference  in  the  times  of  payment  of  two  annuities :  Re  Dovne,  D.  t.  Ghm^ 
60  L.  J.  Ch.  285 ;  or  in  the  persons  to  he  benefited  under  the  respectiTe  instm- 
ments :  M'Carogher  ▼.  Whieldm^  3  £q.  326 ;  Smith  t.  5.,  3  Giff.  263;  and  see 
fairer  y.  Park,  3  Ch.  D.  309,  313;  hut  slight  differences  hetween  the  limi- 
tations of  the  will  and  of  the  settlement  (f.  g.^  different  powers  of  inTestment, 
different  trustees,  and  variation  in  the  power  of  appointment:  see  AmuziseT. 
Onslow,  24  W.  B.  899)  will  not,  if  the  two  provisions  are  substantiallT  of  tbe 
same  nature,  negative  the  general  rule :  Bussell  v.  St.  Auhyn,  2  Ch.  1).  398 ; 
Wtall  V.  Rice,  2  Buss.  &  M.  251 ;  Thynne  v.  E,  Olenaall,  2  H.  L.  C.  131 ; 
Aikinwn  V.  Littlewood,  18  £q.  595  ;  Mayd  v.  Field,  3  Ch.  D.  587 ;  Bethdl  v. 
Abraham,  Ih,  590,  n. ;  and  a  gift  to  a  son  by  taking  him  into  paztnenihip 
may  be  a  satisfaction  of  a  previous  bond  by  the  father  in  his  favour :  Be 
Lavfe$,  L.  v.  L.,  20  Ch.  Div.  81 ;  or  of  a  bequest  of  a  share  of  residue  by  tbe 
father^B  will :  Re  Vickers,  V,  v.  F.,  37  Ch.  D.  525 ;  and  a  covenant  on  a  sob's 
marriage  to  pay  him  an  annuity  may  be  satisfied  by  a  subsequent  legacy 
given  by  the  father's  will :  Mwdagu  v.  Earl  of  Sandtn'ch,  32  Ch.  Div.  525. 

(c.)  Ijie  fact  that  the  two  documents  were  contemporaneous:  HorlockT, 
Wiggins,  ]\\  v.  H.,  39  Ch.  D.  142. 

And  in  the  case  of  a  debt,  as  distin^fuished  from  a  portion,  the  presumption 
of  satisfaction  is  more  ea^y  negatived :  Thynne  v.  E,  Okngail,  2  K.  L  0. 
131 ;  and  see  Bennett  v.  Houldsworth,  46  L.  J.  Ch.  646. 

Parol  evidence  of  intention  is  admissible  to  rebut  the  presumption  against 
double  portions  both  in  the  case  of  a  deed  and  a  will :  lie  Tussaud,  T.  v.  T., 
9  Ch.  D.  363. 

For  form  of  inquiry  as  to  advances  under  sect.  5  of  the  Statute  of  Dis- 
tribution, V,  sup,  p.  1243. 

ADVANCEME^T. 

Sums  given  for  the  purpose  of  setting  up  a  child  in  a  profession  or  busi- 
ness (f.  g.^  admission  fees  to  an  Inn  of  Court,  premiums  and  payments  on 
being  articled  to  a  solr,  and  (before  1871)  the  money  paid  for  purdiase  of  a 
commission  in  the  army\  or  given  on  his  marriage,  are  advances  by  portion 
within  the  meaning  of  the  Statute  of  Distribution  (22  &  23  Car.  2,  c.  10),  &  5, 
and  must  be  accounted  for ;  but  mere  casual  payments,  made  at  odd  times 
without  the  definite  purpose  of  establishing  the  child  in  life,  are  not  advance- 
ments, even  though  necessary  to  maintain  him  in  the  position  acquired  by  a 
previous  advancement ;  see  Taylor  v.  T,,  20  £q.  155 ;  Boyd  v.  B,,  4  £q.  S05; 
and  see  Re  Peacock,  14  Eq.  236 ;  Watson  v.  W,,  33  Beav.  574. 

A  gift  to  a  child  by  annuity  charged  on  land  is  not  an  advance  bv  portiaii 
within  the  Statute  of  Distributions :  ChantreU  v.  C,  37  L.  T.  N.S.  220. 

A  gift  by  a  father  to  enable  a  son  to  pay  a  debt  was,  on  the  death  of  the 
father  intestate,  held  (dissenting  from  Taylor  v.  T.)  to  be  an  *'  advancement 
by  portion"  within  sect.  5  of  the  Statute  of  Distxibution  (22  &  23  Car.  2,  c.  10): 
Re  Blockley,  B.  v.  B„  29  Ch.  D.  250. 

Annuities  paid  by  a  father  to  his  daughters  pursuant  to  his  covenant  in  a 
separation  deed  are  not  advancements,  but  allowances  in  the  nature  of  main- 
tenance :  Hatfield  v.  Minet,  8  Ch.  Div.  136. 

Sums  transferred  by  a  x>arent  into  the  name  of  a  child  will,  in  the  abaenoe 
of  rebutting  evidence,  be  presumed  to  be  advancements,  and  not  to  create  a 
resulting  trust  for  the  transferor :  Sayre  v.  Hughes,  5  £q.  376 ;  Hepworih  T. 
if.,  11  £q.  10;  FowkesT.  Pascoe,  10  Ch.  343;  and  this  presumption  is  not 
limited  to  the  case  of  father  and  son,  but  arises  in  the  case  of  grandfather 
and  grandchild,  mother  and  child  or  son-in-law,  aunt  and  nephew,  and  ille- 
gitimate children  of  the  person  making  the  advance,  though  not,  it  seems, 
as  in  the  case  of  double  portions,  whenever  the  person  advancing  ihs  money 
has  placed  himself  in  loco  parentis :  see  Tucker  v.  Burrow^  2  M.  &  M.  515, 
526 ;  Batstone  v.  Salter,  10  Ch.  431 ;  19  Eq.  250 ;  Dyer  v.  />.,  1  L.  C.  Eq.  286, 
254 ;  Lewin,  Trusts,  184 ;  but  see  Bennet  v.  B.,  10  Ch.  D.  474  (followmgJfe 
Be  Visme,  2  D.  J.  &  S.  17),  that  in  the  case  of  a  mother  the  same  presump- 
tion as  in  the  case  of  a  father  does  not  exist. 

In  a  settlement  made  by  will  a  power  of  advancing  the  capital  of  a  fund 
given  for  the  *' benefit  and  advancement  in  the  world"  of  a  person  entitled 
to  the  income  for  life  was  interpreted  to  mean  any  purpoee  coming  within 
the  term  **  benefit " :  Re  Brittlehank,  Coates  v.  B.,  30  W.  B.  99. 

Where  a  father  paid  a  sum  to  assist  his  son  in  purchasing  a  buainesB, 
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and  joiiied  -with  liim  in  giying  a  promiflsory  note  to  secure  the  balance,  the 
case  was  held  not  one  of  adyanoement,  but  merely  of  suretyship :  Be  White' 
koute,  W.  ▼.  Edwards,  37  Ch.  D.  683. 

Under  a  power  to  trustees  to  apply  a  fund  in  or  towards  the  preferment  or 
adTaneement  of  A.  (an  adult),  or  otherwise  for  his  benefit,  an  application  of 
the  fund  in  payment  of  A.'s  debts  has  been  sanctioned :  Lowther  y.  Ben-' 
iinek^  19  Eq.  166  ;  and  see  Boper-Curzon  v.  i?.,  11  Eq.  452. 

And  under  a  similar  power  part  of  tiie  trust  funds  may  be  paid  to  a 
daughter  on  her  marriage :  Lloyd  y.  Cocker ,  27  Beay.  645 ; 

—  or  applied  in  establishing  a  married  daughter  in  business  on  a  coyenant 
by  the  husband  that  the  business  shall  be  her  separate  property :  Talbot  y. 
Marshfield,  3  Oh.  622  (reyersing  S,  C,  4  Ej.  661) ; 

—  in  establishing  a  daughter  s  husband  in  busmess  on  his  giying  security 
for  restoring  the  fund :  Kershaw's  Trusts,  6  Eq.  322 ;  but  not  in  paying  the 
debts  of  a  daughter's  husband :  Talbot  y.  Marshfield,  sup, 

A  power  under  a  will  to  expend  money  '*  for  making  a  further  proyision 
lor  me  adyancement  of  A.,"  in  purchasing  a  commission  or  obtaming  his 
promotion  in  the  army,  has  been  distinguished  from  a  similar  direction  in  a 
settlement ;  the  purpose  haying  in  both  cases  failed  by  the  subsequent  aboli- 
tion of  purchase  in  the  army.  Under  the  will,  A.  was  held  entitled  to  the 
money  absolutely :  Palmer  y.  Flower,  13  Eq.  251 ;  under  the  settlement,  the 
gift  for  his  benefit  failed  entirely :  Be  Ward,  7  Ch.  727 ;  and  see  Be  Dt 
VTe»pigny,  De  C.  y.  De  C,  W.  N.  (86)  24  ;  Simpson  on  Infants,  328,  329,  and 
cases  there  cited,  showing  that  the  distinction  is  to  be  drawn  between  cases 
where  there  is  a  discretion  to  apply  money  in  a  particular  mode,  which  fails, 
and  those  where  the  gift  is  for  the  benefit  of  the  legatee,  and  the  discretion 
is  merely  as  to  the  mode  of  its  application. 

Where  the  power  of  adyancement  has  been  improperly  exercised,  and  the 
money  lost,  the  trustee  will  be  held  responsible :  Simpson  y.  Brown,  13  W.  B. 
312. 

The  Court  has  power  to  consent,  on  behalf  of  a  lunatic  husband,  to  the 
exerdse  of  a  power  of  adyancement  exerciseable  by  trustees  with  consent  of 
husband  and  wife :  Be  Nevill,  31  Oh.  Diy.  161 ;  and  see  the  Lunacy  Act, 
1890,  ss.  120,  128. 

An  adyancement  to  be  made  with  consent  of  the  tenant  for  life  could  not 
he  made  after  the  tenant  for  life  had  mortgaged  his  life  interest,  as  he  had 
thereby  lost  his  power  to  consent :  Nottidge  y.  Green,  33  L.  T.  N.S.  220. 

And  where  the  tenant  for  life  was  bankrupt,  the  power  could  only  be 
ezerdsed  with  the  consent  of  his  trustee  in  bankruptoy,  acting  imder  the 
directions  of  the  Court  in  the  bankruptcy :  Be  Cooper,  C,  y.  Slight,  27  Oh.  D. 
265. 

Where  the  settlement  proyides  that  an  adyancement  by  the  parent  in  his 
lifetime  shall  be  considered  in  part  or  full  satisfaction  of  the  portion,  a 
gift  of  a  share  of  residue  by  the  parent  is  not  an  adyancement  within  the 
proyision:  Cooper  y.  C,  8  Oh.  813;  nor  is  a  share  of  a  parent's  property 
imder  his  intestacy  a  satisfaction  of  a  portion :  Twisden  y.  T,,  9  Yes.  413. 

Subsequent  letters  will  not  control  a  direction  by  will  that  sums  adyanced 
to  sons  are  to  be  brought  into  hotchpot :  Smith  y.  Conder,  9  Oh.  D.  170. 
As  to  bringing  adyances  into  hotcnpot,  v,  sup.  p.  1265. 
A  direction  by  a  will  that  an  adyance  shall  be  charged  against  a  legatee 
n^y  be  effectual,  though  the  amount  of  the  adyance  is  erroneously  stated : 
BeAird,  A.  v.  Quick,  12  Ch.  D.  291. 


(m.)   EXECDTION  OF  POWBBS. 

1.  Defect  in  ^Execution  ofFower  supplied. 

Beolabe  that  the  second  codicil  to  the  will  of  A.,  dated  &c.  {be/ore 
1  V.  c,  26),  in  the  pleadings  mentioned,  is,  notwithstanding  the  defect 
in  the  execution  thereof,  a  yalid  execution  of  the  power  of  appointment 
in  favour  of  his  children  by  H.,  his  wife,  given  to  him  by  the  will  of 
the  testator  W. ;  and  that  under  such  codicil  the  Pit,  aa  the  ezor  of 
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Harriet  M.,  in  the  said  codicil  named,  is  entitled  to  one-tldrd  part  ol 
the  £ —  in  the  pleadings  mentioned,  and  to  the  interest  en  such  one- 
third  part  which  has  accrued  since  the  death  of  the  said  Harriet  M., 
subject  to  the  payment  thereout  of  one-third  part  of  the  costs  heiein- 
after  directed ;  And  Declare  that,  according  to  the  true  constructioii  of 
the  said  codicil,  a  joint  tenancy  was  created  between  G.,  J.,  and  M.,  in 
the  said  codicil  named ;  And  that  the  Defts,  the  exors  of  the  will  of 
the  said  J.,  who  surrived  the  said  G.  and  M.,  are  entitled  to  the  re- 
maining two-third  parts  which  hare  accrued  since  the  death  of  the 
said  Harriet  M.,  subject  to  the  payment  thereout  of  two-third  parts  of 
the  said  costs. — ^Directions  for  taxation  and  payment  of  costs  in  the 
above  proportions. — Morse  v.  Martin^  M.  R,  28  Feb.  1865,  B.  518 ;  34 
Bear.  500. 

For  dedaration  that  the  will  of  B.  was,  notwithstanding  the  defect  in  the 
execution  thereof,  a  yalid  execution  of  the  power  of  appointment  giYen  to 
her  by  the  will  of  A.,  and  that  under  such  will  of  B.  her  daughters,  the  Defts 
&c.,  were  entitled  absolutely  to  the  fund  in  Court,  see  Lticena  v.  BarnewaUf 
U.  R.,  26  April,  1842,  B.  847 ;  S,  C,  6  Beav.  249. 

For  order  giving  effect,  as  an  execution  of  a  power  under  marriage  artideB, 
to  a  will  not  expressly  referring  to  the  articles,  but  purporting  to  be  in  ezer- 
oise  of  a  power  of  appointment  generally,  so  as  to  niake  the  appointment 
conformable  to  the  terms  of  the  articles,  see  Bruce  y.  B.,  M.  B.,  17  Jan.  1871, 
A.  107;  8.0.,  llEq.  371. 


2.  Defective  Exeeutionj  by  Document  not  sealed  and  delivered^  of  a 
Poicer  to  appoint  by  an  Instrument  to  be  sealed  and  delirered^ 
Sfc,  aided. 

'  Declare  that  the  document  in  the  pleadings  mentioned,  dated  &c., 
and  signed  by  M.  K.  {donee  of  the  power),  operated  as  an  effectual 
appointment  under  the  indenture,  dated  &c.,  in  the  pleadings  men- 
tioned, of  the  property  of  M.  K.  comprised  in  that  indenture,  but  that 
it  did  not  pass  the  money  deposited  by  (M.  K.)  the  intestate  in  the  iron 
safe,  as  in  the  pleadings  mentioned ;  Let  the  following  &c. — ^Usual  in- 
quiries, accounts,  and  directions  for  the  admon  of  the  int-estat«  M.  K.'s 
personal  estate.— iT^nnarc?  v.  K.j  M.  E.,  16  July,  1872,  A.  2169; 
affirmed,  L.  JJ.,  12  Dec.  1872,  A.  3108 ;  S.  C,  8  Oh.  227* 

For  declaration  that  a  contract  to  sell  to  a  railway  oo.  by  the  donee  of  a 
general  power  of  appointment,  who  died  before  execution  of  the  oonverance, 
operated  as  an  execution  of  the  power  in  equity,  see  Be  Dyhe*s  Egtate,  M.  B., 
9  Mar.  1869,  A.  703  ;  7  Eq.  337. 

3.  Appointment  set  aside  as  a  Fraud  on  Power. 

Declare,  without  prejudice  to  any  question  as  to  any  further  exer- 
cise of  the  power  of  appointment  contained  in  the  indenture  of  settle- 
ment dated  &c.  in  the  pleadings  mentioned,  that  the  two  appointments 
in  the  pleadings  mentioned,  both  dated  &c.,  the  one  being  of  the 
annuity  of  £ — ,  created  by  the  indenture  dated  &c.  in  the  pleadings 
mentioned,  and  the  other  being  of  the  diridends,  interest,  and  annual 
]^roduce  of  the  capital  trust  moneys,  stocks,  funds,  and  securitiee  for 
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the  time  being  subject  to  the  trusts  of  the  said  indenture  of  settlement, 
dated  &c.,  are  void ;  And  that  the  Pit  and  the  Deft  B.  are  entitled  in 
equal  shares  to  the  said  annuity  of  £ — ,  and  to  the  dividends,  interest, 
and  annual  produce  of  the  said  capital  trust  moneys,  stocks,  funds, 
and  securities  from  the  said  —  day  of  —  1864 ;  and  it  appearing  that 
the  whole  of  the  said  annuity  and  of  the  said  dividends,  interest,  and 
amiual  produce  has  been  paid  to  the  said  Deft  B.  since  the  —  day  of 
—  1864,  and  that  one  moiety  thereof  has  been  invested  by  her.  Let  an 
account  be  taken  of  the  moneys  so  paid  and  of  income  produced  by  the 
investment  of  one  moiety." — Directions  for  payment  by  Deft  B.,  within 
one  month  after  the  certificate,  to  Pit. — Topham  v.  Duke  of  Portland^ 
V.-C.  J.,  7  June,  1869,  B.  1579;  S.  C,  on  appeal,  5  Ch.  40. 

For  the  case  on  former  occasions,  involving  the  same  question,  see  81 
Beav.  525 ;  1  D.  J.  &  S.  617 ;  11  H.  L.  0.  32. 

NOTES. 

Extinguishment  of  PotoerJ] — A  power  in  a  tenant  for  life  to  sell  or  consent 
to  a  sale,  or  to  grant  leases,  is  not  extinguished  by  his  bankruptcy,  or  by 
the  alienation  of  his  life  estate,  and  may  still  be  exercised  with  the  assent 
of  the  assignees  or  alienee :  Alexander  v.  Mills ^  6  Oh.  124  ;  Holdeworth  v. 
Ooose,  29  Seav.  Ill;  Eisdale  v.  Hammer sley,  31  Beav.  255;  Simpson  v. 
BathurBt,  5  Ch.  193  ;  nor  is  a  power  of  sale  and  exchange  barred  by  a  dis- 
entailing deed :  Hill  v.  Pritchard,  Kay,  394 ;  Be  Wright  and  Marshall,  28 
Ch.  D.  93. 

And  a  power  of  advancement  may  be  exercised  with  the  consent  of  the 
trustee  in  DankruptCT*  acting  under  the  direction  of  the  Court :  He  Cooper, 
C,  V.  Slight,  27  Ch.  D.  565. 

In  Hardakery,  Moorhouse,  26  Ch.  D.  417,  it  was  held  that  a  power  of 
appointing  new  trustees  could  be  exercised  by  the  donee  after  assigning  his 
interest  without  the  assimee*s  concurrence ;  but  see  Lewin,  751,  752 ;  Sugd. 
Pow.  65,  895  ;  Farwell,  Pow.  15. 

A  power  of  sale  is  not  extingmshed  imtil  all  the  trusts  of  the  settlement 
have  been  exhausted,  and  the  estate  vests  absolutely :  see  Brovm's  Settle- 
ment,  10  Eq.  349;  Taii  v.  Swinstead,  26  Beav.  525. 

And  althoufi^h  all  the  beneficiaries  are  sui  juris  the  power  may  still  be 
exerciseable  if  an  intention  to  that  effect  appears,  and  no  rule  against 
perpetuities  is  infringed :  Be  Cvtton^s  Trustees  and  School  Board  for  London, 
19  Ch.  D.  624 ;  and  so  in  case  of  a  trust  for  sale,  unless  all  agree  to  take  as 
realty :  Biggs  v.  Peacock,  22  Ch.  Div.  284 ;  Be  Tweedie  and  Miles,  27  Ch.  D. 
315 ;  and  a  power  of  sale  given  for  the  purposes  of  division  may  be  exercised 
within  a  reasonable  time  after  the  death  of  the  tenant  for  lim,  though  the 
limitations  have  become  absolute  in  persons  sui  juris :  Peters  v.  Lewes  and 
East  GHnstead  By,  Co,,  18  Ch.  Div.  429  (but  see  S,  C,  16  Ch.  D.  703). 

Fraud  on  Power,"] — A  person  having  a  power  must  execute  it  bond  fide  for 
the  end  designed ;  otherwise  it  is  corrupt  and  void :  Aleyn  v.  Belchier,  1  L. 
C.  Eq.  415,  420;  6th  ed.  437,  443. 

CoUatersd  advantages  to  persons  not  objects  of  the  power,  or  an  attempt 
to  exceed  the  limitations  of  the  power  by  benefiting  one  of  the  objects,  or 
the  appointor,  to  the  exclusion,  or  at  the  cost,  of  the  other,  wiU  render  an 
ajmomtment  invalid :  Topham  v.  Duke  of  Portland,  5  Ch.  40 ;  1  D.  J.  &  S. 
617 ;  11  H.  L.  C.  32;  Marsden's  Trust,  4  Drew.  594;  Welleslei/Y.  E,  Morning- 
ion,  2  K.&  J.  143 ;  D'Ahbadie  y.  Bizoin,  I.  B.  5  Eq.  205. 

Thus,  an  appointment  of  a  jointure  upon  a  corrupt  bargain  with  the  join- 
tress to  provide  thereout  for  a  stranger,  the  appointor  having  no  intention 
of  benefiting  the  jointress,  was  void  altogether,  and  not  merely  ^o  tanto : 
Whelan  v.  Palmer j  39  Ch.  D.  648 ;  and  so  an  appointment  to  children  on 
condition  that  they  should  purchase  the  appointor's  Hfe  interest  out  of  the 
appointed  fund :  Duggan  y,  D,,*l  L.  B.  Ir.  152. 
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But  an  appointment  is  not  neoeasarily  yoid  becanae  the  appointor  has, 
without  corrupt  or  fraudulent  intent,  reeerved  to  himself  a  remote  con- 
tingent interest:  Cooper  t.  C,  6  Ch.  203;  Roach  y.  Trood,  3  Ch.  D.  429; 
Atkkam  v.  Barker,  17  Beay.  37 ;  provided  the  whole  intent  and  reason  of  the 
transaction  was  not  the  obtaining  an  exclusiye  advantaepe  to  himself :  HtMt 
Charittf,  10  Eq.  5 ;  and  see  Bruce  y.  B.,  11  Eq.  371,  wnere  effect  was  given 
to  a  will  as  an  execution  of  a  power  of  appointment  by  deed,  limitmg  the 
appointment  to  the  objects  and  extent  sanctioned  by  the  deed  containing  the 
power  :  Fares  y.  P..  33  L.  J.  Ch.  216. 

And  though  appointments  yesting  portions  in  children  of  tender  years,  who 
die  soon  after,  are  viewed  with  suspicion,  yet  there  must  be  some  evidence 
of  improper  motive  or  object  to  induce  the  Court  to  set  such  an  appointment 
aside  or  treat  it  as  invalid :  Henty  v.  Wrey,  21  Ch.  Div.  332,  359 ;  19  Gh.  D. 
492. 

So  also  an  appointment  to  persons  not  objects,  in  conjunction  with,  or  in 
succession  to,  persons  who  are  objects  of  the  power,  is  not  of  itself  goffioent 
to  invalidate  the  appointment  (see  Boach  v.  Trood,  3  Ch.  D.  429,  440), 
which  may  be  rectified  if  it  has  oeen  made  in  error  {Daniel  v.  ArkwrigU,  2 
H.  &  M.  95),  or  if  the  invalid  appointment  (to  staanWs)  is  separable  from 
the  valid  appointment  (to  objects  of  the  power\  in  vniich  case  the  appoint- 
ment vrill  be  good  to  the  extentr  warranted  oy  the  terms  of  the  power 
(Alexander  Y,  A,,  2  Vez.  640;  Rowley  v.  R,,  Kay,  242;  Be  Famcombe,Al 
Jj.  J.  Ch.  328) ;  provided  there  has  been  no  fraud  on  the  power  (Agasm  v. 
Squire,  18  Beay.  431),  or  bargain  or  prior  imderstandin^  1^  which  interests 
under  the  appointment  are  reserved,  directly  or  indirectly,  to  strangerB 
(Birley  v.  B.,  25  Beav.  299  ;  Fryor  v.  P.,  2  D.  J.  &  S.  205 ;  11  W.  B.  873; 
12  lb.  780 ;  mielan  v.  Palmer,  39  Ch.  D.  648 ;  Re  Crawshay,  C.  v.  C,  43 
Ch.  D.  615),  and  provided  the  whole  transaction  can  be  regarded  as  first  an 
appointment  to,  and  then  a  settlement  by,  an  object  of  the  power:  see 
WhiU  V.  St,  Barhe,  1  V.  &  B.  399;  Fitvroy  v.  Z>.  of  Richmond,  27  Beav.  190; 
Fryor  v.  P.,  sup. ;  Coffin  v.  Cooper,  2  Dr.  &  S.  365;  jBe  Crawshay,  C.  v.  C, 
43  Ch.  D.  615. 

Nor,  under  a  non-exclusive  power,  is  an  appointment  to  the  objects  with 
an  ultimate  gift  over  to  the  survivor  invalid :  Re  Capon^s  Trusts,  10  Gh.  D. 
484. 

An  appointment  by  will  is  not  necessarily  void  because  the  appointor  has 
entered  into  a  bond  to  make  such  appointment :  Fcdmer  v.  Locke,  15  Ch.  Div. 
294  (and  whether  such  a  bond  can  have  any  validity,  qu43Bre  ;  8.  C). 
.  And  an  appointment  imder  a  general  testamentary  power,  coupled  with  a 
covenant  not  to  revoke  the  will,  was  upheld :  Robinson  v.  Ommaney,  21  CL 
D.  780. 

The  mere  existence  of  an  antecedent  contract  between  appointor  and 
appointee  for  a  re-settlement  conferring  benefits  on  a  Strang  wiU  not 
invalidate  the  appointment,  unless  such  contract  was  the  reason  mducing  it : 
Re  Turner's  Settled  Estates,  28  Ch.  Div.  205. 

A  will  being  an  ambulatory  instrument,  an  appointment  by  will  may 
become  fraudulent  and  void  by  reason  of  a  subsequent  improper  bargain 
involving  a  threat  to  revoke  the  will  if  the  bargain  is  not  earned  out :  Be 
Kirwan's  Trusts,  25  Ch.  D.  373. 

Although  any  personal  benefit  to  the  donee  is  a  fraud  on  the  power,  the 
onus  of  proof  lies  on  the  person  impeaching  the  transaction :  AMam  v. 
Barker,  17  Beav.  37. 

If,  however,  aft^  an  appointment  has  been  set  aside  as  fraudulent,  a  new 
appointment  is  made  to  the  same  person,  the  onus  of  proving  that  snch 
new  appointment  is  valid,  and  not  tainted  with  the  same  fraudulent 
purpose,  lies  on  the  appointee :  TopJiam  v.  D.  of  F&rtland,  5  Ch.  40 ; 
Hutchins  v.  JJ.,  I.  B.  10  Eq.  453;  and  see  Humphrey  y.  Olver,  5  Jur.  N.S. 
946';  7  W.  K,  334. 

In  the  absence  of  illegal  purpose  or  improper  motive,  an  appointment 
otherwise  valid  may  be  unneld  by  rejecting  an  invalid  addition,  or  a  condition 
which  is  not  warranted  oy  the  power,  e.g.,  a  restraint  on  anticipation :  Fry 
v.  Capper,  Kay,  163 ;  Teague's  Settlement,  10  Eq.  564 ;  Cunyghame's  SOtle- 
ment,  11  Eq.  324 ;  WaU  v.  Creyke,  3  Sm.  &  G.  362 ;  Whitby  v.  MUchdl,  42 
Ch.  D.  494 ;  and  a  limitation  over  on  a  contingency  or  act  to  be  done  by  the 
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appointee  is  good  :  Stroud  v.  Norman^  Kay,  213 ;  and  see  Carver  v.  Bichards, 
1  D.  F.  &  J.  648,  666 ;  27  Beav.  488  ;  Morgan  v.  Qronoiv,  16  Eq.  1. 

Where  a  c.  q.  U  by  means  oi  a  fraudulent  appointment  received  the  sur- 
render yalue  of  a  policy  belonffing  to  the  tnist,  his  estate  was  liable  not 
merely  for  the  sum  so  received,  but  for  the  sum  which  would  have  been 
received  if  the  policy  had  been  kept  on  foot :  Be  Deane,  Bridger  v.  />.,  42  C^. 
Div.  9. 

Belease  of  Power.!— Bj  the  Conveyancing  Act,  1881  (44  &  45  Y.  c.  41), 
8.  52,  a  person  to  whom  any  power,  whether  coupled  with  an  interest  or  not, 
is  given  may  by  deed  release  or  contract  not  to  exercise  the  power,  whether 
created  by  an  instrument  coming  into  operation  before  or  after  the  Act.  But 
this  does  not  apply  to  the  case  of  a  trustee  who  has  a  power  coupled  with 
a  duty:  Be  Eyre,  E.  v.  E,,  49  L.  T.  N.S.  259 ;  and  see  Said  v.  PaUinson,  56 
L.  J.  Ch.  831 ;  54  L.  T.  N.S.  670 ;  34  W.  B.  562  ;  Oceanic  Steam  Navigation 
V.  Sutherherry,  16  Oh.  Div.  30.  And  the  release  of  a  power  by  a  tenant 
for  life  is  vahd,  though  the  effect  of  it  is  to  enable  him,  by  surrendering  his 
Hfe  estate,  to  obtain  a  transfer  of  his  deceased  child's  share  of  ^e  fund: 
Be  Baddiffe,  B.  v.  Bewea,  (1892)  1  Oh.  (0.  A.)  227,  reversing  S.  C,  (1891)  2 
Oh.  66;  not  following  Cunnyngname  v.  Thurlow,  1  B.  &  M.  436. 

Defective,  Excessive,  or  Irregular  Appointments,"] — In  relieving  against  a 
defective  execution  of  a  power,  the  test  is  whether  the  intention  to  execute 
the  power  is  sufficiently  indicated  by  the  informal  instrument :  see  Kennard 
V.  jr.,  8  Ch.  227,  Form  2,  sup.  p.  1466;  Garth  v.  Townsend,  7  Eq.  220; 
Prohy  V.  Landor,  28  Beav.  504 ;  Hawke  v.  H.,  26  W.  B.  93 ;  Be  Kirwan's 
Trusts,  25  Ch.  D.  373,  where  it  was  held  that  an  unattested  codicil  executed 
abroad,  being  intended  as  a  testamentary  instrument,  could  not  be  treated  as 
an  imperfect  appointment  by  deed,  nor,  in  view  of  sect.  10  of  the  Wills  Act, 
upheld  as  testamentary  imder  25  &  26  Y.  c.  114. 

For  the  cases  in  wmch  a  defective  execution  of  a  power  will  be  aided  in 
Equity,  and  for  the  nature  and  extent  of  this  jurisoiction,  see  Sugd.  Pow. 
532,  &c. ;  Farwell,  259,  &c. ;  Tolkt  v.  T.,  1  L.  0.  Eq.  254 ;  6th  ed.  269  ;  and 
that  the  Court  will  not  treat  a  covenant  to  execute  a  power  as  being  a 
defective  execution,  see  Be  Anstis,  Chetwynd  v.  Morgan,  31  Ch.  Diy.  596 ; 
ex|daining  Ajlleck  v.  ^.,  3  Sm.  &  G.  394. 

Under  a  power  to  two  and  the  survivor,  a  joint  appointment  may  reserve  a 
power  of  revocation  to  the  survivor :  Dixon  v.  Pyner,  55  L.  J.  N.8.  Ch.  566 ; 
aeciM,  where  the  jpower  is  joint :  Bumahy  v.  Baillie,  42  Ch.  D.  282. 

Under  a  special  power  to  appoint  amongst  children  an  appointment  of 
shares  with  a  clause  of  forfeiture  on  change  of  religion  was  not  invalid  on 
the  ground  of  public  poHcy,  but  as  to  children  bom  after  the  creation  of  the 
power  the  clause  was  void  for  remoteness :  Hodgson  v.  Halford,  1 1  Ch.  D,  959. 

Where  the  donee  of  a  power  makes  successive  appointments  to  different 
persons  at  different  times,  the  appointees  inter  se  ranx  in  order  of  date :  Be 
Lord  Annaly,  23  L.  B.  Ir.  481;  Stokes  v.  Bridgman,Al  L.  J.  Ch.  759; 
Gilbert  v.  Whitfield,  52  L.  J.  Ch.  210;  the  principle  of  Page  v.  Leapingwell, 
18  Yes.  463,  whereby  appointments  out  of  a  fund  are  regarded  as  gifts  of 
aliquot  portions,  bein^  applicable  only  where  the  appointments  are  contained 
in  one  instrument  or  m  several  instruments  constituting  one  transaction. 

If  the  donee  of  a  special  power  appoints  the  fund  to  trustees,  such  trustees 
cannot  call  for  a  transfer  from  the  original  trustees :  Busk  v.  Aldam,  19  Eq. 
16;  Von  Brockdorff  v.  Malcolm,  30  Ch.  D.  172;  Lewin,  774;  Be  ffeathcote. 
Trench  v.  H,,  Form  6,  sup.  p.  1459 ;  but  see  Scotney  v.  Lomer,  29  Ch.  D.  535 ; 
5.  C,  31  Ch.  Div.  380. 

In  Equity  (though  not  at  Law),  before  1830,  an  appointment  imder  a 
power  to  appomt  to  a  class  was  liable  to  be  invalidated  unless  a  substantial, 
and  not  an  *'  illusory,"  share  was  appointed  to  each  object  of  the  power :  see 
Sugd.  Pow.  449,  938. 

By  1  W.  4,  c.  46,  appointments  were  rendered  no  longer  invalid  in  Equity 
on  the  ground  that  an  *'  unsubstantial,  illusory,  or  nominal  share  only " 
was  appointed  to  any  one  or  more  of  the  objects  of  the  power,  though  a 
share,  however  small,  was  still  required  to  be  given  to  eacn  of  the  objects 
oi  the  power  :  BvlUel  v.  Plummer,  6  Oh.  160,  162. 

As  to  what  powers  were  and  what  were  not  held  to  be  exclusive,  see 
Parwell,  294,  296 ;  Chamberlain  v.  Napier,  15  Ch.  D.  614. 
YOI^.  n.  5  b 
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With  regard  to  appointmentB  eince  30tli  Jul^,  1874,  it  is  now  profvidsd 
(37  &  38  v.  0.  37}  that  they  shall  no  longer  be  invalid  on  the  ground  that 
any  object  of  the  power  has  been  altogether  excluded,  but  shall  DeTalidaod 
effectual  notwithstanding  any  one  or  more  of  the  objects  shall  not  thei^, 
or  in  default  of  appointment,  take  a  share  or  shares  of  the  property  subject 
to  the  XK>wer.  Sect.  2  leayes  unaffected  provisions  in  a  deed  creating  tJie 
power,  which  declare  the  amount  of  the  share  from  which  no  object  shall  be 
excluded,  or  from  which  some  one  object  shall  not  be  excluded. 

A  power  to  appoint  amongst  children  in  tail  does  not  authorize  an  appoint- 
ment to  one  for  life  :  Be  P&rier,  P.  v.  De  QueUevtlley  45  Ch.  Div.  179, 

Under  a  power  to  appoint  among  named  persons,  with  a  gift  orer  to  the 
same  persons  nominatim  or  their  represves,  the  death  of  some  objects  during 
the  life  of  the  donee  will  not  affect  the  power  oyer  the  whole  fund :  Be  Want 
CumherUge  v.  Cumberlege-Wart,  37  W.  B.  766. 

Deficiency  of  Fund,'] — ^Where  some  appointees  were  rightly  paid  in  part, 
and  there  was  subsequently  an  unavoidable  loss,  the  balance  of  the  fund  vas 
held  to  belong  to  all  the  appointees  in  proportion  to  the  unpaid  amounts:  Be 
Bacon's  SeUlement,  Mutton  v.  Andermn,  42  Ch.  D.  559. 

Co$U,'] — The  costs  of  an  action  to  administer  the  trusts  of  a  settlement  must 
be  paid  rateably  out  of  appointed  and  unappointed  shares :  Moore  y.  ZKxon, 
15  Uh.  D.  566 ;  and  so  the  account  duty,  m  the  case  of  a  voluntary  settle- 
ment, under  tiie  Customs  and  Inland  Bevenue  Acts,  1881,  1889  (r.  tt^. 
pp.  1194,  1195),  must  be  borne  by  all  appointees  rateably,  and  not  by  tbe 
residuary  appointee  exclusively  :  Be  Croft,  Deane  v.  C,  (1892)  1  CL  652. 

(rV.)   CX)NFIKMATIOX  OF  SALES  ACT,  1862. 

1.  Triutees  empowered  to  seil  the  Surfacey  reserving  the  Minerah— 

and  oho  to  sell  the  Minerah  separately. 
Upon  the  petition  &c.,  Let  the  Petrs  — ,  or  other  the  trustees  or 
trustee  for  the  time  being  of  the  indenture  of  settlement  dated  &c.,  he 
at  liberty  from  time  to  time  to  sell  and  dispose  of  the  lands  and  here- 
ditaments now  subject  to  the  uses  and  trusts  declared  by  the  said 
indenture,  or  any  part  thereof,  with  an  exception  or  reservation  of  all 
or  any  of  the  minerals  under  the  same,  and  of  the  rights  or  powers  o! 
or  incidental  to  the  working,  getting,  and  canying  away  of  such 
minerals,  and  also  to  sell  and  dispose  of  aU  or  any  of  the  minerals 
under  the  said  lands,  and  such  rights  and  powers  as  aforesaid,  separate 
and  apart  from  the  residue  of  the  said  lands  and  minerals. — Be  Earl 
Cawdor,  V.-C.  W.,  8  July,  1864,  A.  291 ;  and  see  Re  Trevor-Boper, 
V.-O.  W.,  8  July,  1863,  B.  1541 ;  Be  Bowes'  Estate  Act,  T.-C.  W.,  18 
July,  1863,  A.  1587. 

2.  The  Like. 
^^  Let  a.  and  B.,  or  the  survivor  of  them,  or  other  the  trustees  or 
trustee  of  the  indenture  of  settlement  dated  &o.,  be  at  liberty  to  exer- 
cise all  or  any  of  the  trusts,  powers,  and  authorities  of  the  said  inden- 
ture, so  as  to  dispose  of  the  lands  and  hereditaments  now  held  under 
and  subject  to  the  trusts  of  the  said  indenture,  with  an  exception  or 
reservation  of  the  coals,  mines,  and  minerals  in  and  under  the  same, 
and  with  or  without  rights  and  powers  of  or  incidental  to  the  working, 
getting,  or  carrying  away  of  such  coals,  mines,  and  minerals,  and  so  as 
^to  dispose  of  all  coals,  mines,  and  minerals,  with  or  without  such  rights 
or  powers,  separately  from  the  residue  of  the  land  ;  and  in  either  case 
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wiihoat  prejudice  to  any  future  exercise  of  the  said  trusts,  powers,  and 
authorities  with  respect  to  the  excepted  coals,  mines,  or  minerals,  or 
(as  the  case  may  be)  the  undisposed-of  land." — Re  Willwai/'i  TrusU, 
T.-C.  W.,  21  Feb.  1863,  B.  364;  and  see  JRe  Brown' i  Trusts,  V.-O.  8., 
7  Not.  1862,  A.  2011. 

In  the  above  forms  the  exorcise  of  the  power  of  reserving  the  minerals  or 
z^rving  the  surface  is  combined,  bat  the  separate  reservation  of  either  is 
sanctioned  by  the  Act. 

3.  Mortgagee  empoicered  to  sell  Minerals  apart  from  the  Surface. 

Upon  the  petition  of  A.,  B.  and  C.  &c.,  and  upon  hearing  counsel 
for  the  Petrs,  Let  A.,  his  exors,  admors,  or  assigns,  or  other  the  person 
or  persons  for  the  time  being  entitled  to  receive  and  give  a  discharge 
for  aU  the  moneys  for  the  time  being  owing  on  the  security  of  the  said 
indenture  dated  &c.,  be  at  liberty  to  exercise  the  power  of  sale  and 
other  powers  and  authorities  contained  in  the  said  indenture  or  any  of 
them,  so  as  to  dispose  of  the  coal,  mines,  and  minerals  in  and  under 
the  messuages,  lands,  and  hereditaments  comprised  in  the  said  inden- 
tmre,  with  or  without  rights  and  powers  of  and  incidental  to  the  work- 
^J^gi  getting,  and  carrying  away  of  such  coal,  mines,  and  minerals 
separately  from  the  residue  of  such  messuages,  lands,  and  heredita- 
ments, and  so  as  to  dispose  of  the  said  messuages,  lands,  and  heredita- 
ments with  or  subject  to  an  exception  or  reservation  of  the  coal,  mines, 
and  minerals  in  and  under  the  same,  and  with  or  without  rights  and 
powers  of  or  incidental  to  the  working,  getting,  or  carrying  away  of 
sach  coals,  mines,  and  minerals,  and  in  either  case  without  prejudice 
to  any  future  exercise  of  the  said  powers  and  authorities  with  respect 
to  the  undisposed-of  land  or  (as  the  case  may  be)  the  excepted  coal, 
mines,  and  minerals. — Re  Littlewood,  North,  J.,  22  Feb.  1890,  B. 
239. 

NOTES. 
OOKFIBHATION  OP  SALES  ACT  (25  &  26  V.  C.  108). 

*  By  this  Act,  which  came  into  operation  on  the  7th  August,  1862,  trustees 
and  other  persons  (including  mortgagees :  see  Beaumonfa  TruatSy  12  Eq.  86) 
authorized  to  dispose  of  land  by  way  of  sale,  exchange,  partitiou,  or  enfran- 
chisement may,  unless  forbidden  by  the  trust  deed,  with  the  sanction  of  the 
Court,  dispose  of  the  land  and  minerals  separately,  by  reserving  the  mines 
and  miaeTals  on  a  sale  of  the  settled  property,  or  selling  the  minerals  apart 
&om  the  land,  as  if  the  powers  authorized  such  reservation  or  separation :  see 
Wy^nnes  Devised  Eatatea^  16  Eq.  237.  Eor  observations  upon  the  Act,  which 
is  retrospective,  and  seems  to  have  arisen  from  the  decision  in  Buckley  v. 
Howell,  29  Beav.  546,  that  minerals  could  not  be  sold  apart  from  the  surface 
imder  an  ordinary  power  of  sale,  see  Dart,  V.  &  P.  68,  1183;  6th  ed.  76, 
1296 ;  Dav.  CJonv.  vol.  iii.  pp.  578,  579 ;  and  the  cases  collected,  Dan.  1967 ; 
6th  ed.  2236. 

The  order  for  sale  is  made  on  petition,  and  in  general  terms,  without  refer- 
ence to  any  particular  sale :  see  Re  Willway,  32  L.  J.  Oh.  226,  auj?.  Form  2 ; 
Be  Wilkinaon'a  EfiaU,  13  Eq.  634. 

The  beneficiaries  ought  to  be  made  parties  to  an  application  imder  this 
Act :  Re  Palmer' a  Will,  13  Eq.  408 ;  and  if  not  joined  as  petitioners  should 
be  served :  Be  Browr^s  Trust  Estate,  11  W.  R.  19 ;  and  on  a  petition  by  mort« 
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MgeeB»  the  mortgagors  ahonld  be  serred :  Be  Hir$f$  Moriffoge  Trtuh,  45  Qu 
D.  263. 

Where  the  power  of  sale  is  exerdseable  with  the  oonsent  of  the  tenant  for 
life,  senrioe  upon  the  remamderman  haa  been  held  unneoessary :  Be  Prytii 
Eitate$,  10  Eq.  531 ;  and  aee  Wynn'i  Estate,  16  Eq.  237 ;  Be  Wadiworih'$ 
TrtuU^  W.  N.  (90)  163,  where  Eay,  J.,  dispenised  wita  seryioe  on  the  bene- 
fidariea. 

And  on  petition  by  mortgagees,  for  a  sale  under  the  Act  of  Ihe  sorhM 
separately  from  the  minerals,  senrioe  of  the  petition  on  sabseqnent  incum- 
branoers  (see  Beaumonfe  TnuU,  12  £q.  86 ;  19  W.  B.  767),  and  on  &e  mort- 
gagor (see  WiUnn$(m*$  Eetaie,  13  Eq.  634),  has  been  dispensed  with. 


Sbctiok  IV- — ^Tenant  for  Life  and  Bemaindbrman. 

(l.)  TIMBER — REPAIRS — ^POSSBSSIOK  Ain>  MAirAGEMEETr. 

1.  Inquiry  08  to  Timber  cut  by  Tenant  for  lAfe  or  Trusteei. 

AoooxTKTS  of  personalty ;  and  inquiries  as  to  realty — *'  An  mqiiiiy 
whether  any  and  what  timber  and  other  trees  standing  and  growing 
on  the  said  real  estate  hare  been  cut  down  by  the  Pit  {tenant  for  Ufo\ 
or  by  the  Defts,  the  trustees  respectively,  and  what  was  the  yalne 
thereof  respectively;  and  whether  any  part  thereof  was  ornamental 
timber,  and  in  what  maimer  the  timber  and  other  trees  so  cut  down 
have  been  applied,  sold,  or  disposed  of ;  And  if  any  part  thereof  has 
been  sold,  an  aooount  of  the  proceeds  of  the  sale.'' — Tw>ker  v.  Zom- 
ridye,  V.-O.  8.,  8  Feb.  1858,  B.  460. 

2.  Inquiry  eu  to  Timber j  in  Suit  by  Tenant  for  Life  impeacAiAkfor 

Waste. 

Let  an  inquiry  be  made  whether  there  are  any  and  what  timber 
trees  standing  in  the  woods  and  plantations  on  the  testator's  estate, 
which  are  (not  ornamental,  and  do  not  afford  shelter  to  any  mansion- 
house,  and  are)  in  a  state  of  decay,  and  will  not  improve  by  standing, 
or  the  standing  of  which  would  be  prejudicial  to  the  other  trees,  and 
which  it  would  be  for  the  benefit  of  aU  parties  interested  in  the  estates 
to  have  felled  and  sold. — ^Adjourn  &c. — Tooker  v.  Annesley,  V.-C., 
18  March,  1832,  B.  925;  5  Sim.  237;  ToUemache  v.  T.,  V.-C.  W., 
8  March,  1842,  B.  534  ;  1  Ha.  456,  573 ;  Bayot  v.  B.y  M.  B.,  8  June, 
1863,  A.  1479. 

For  inquiries  as  to  coal  and  minerals  as  between  tenant  for  life  and  xe- 
mainderman,  and  consequent  accounts  and  directions,  see  Bagoi  v.  B,,  Fonn  6, 
»up,  p.  474. 

And  for  inquiries  as  to  ornamental  timber,  see  Ford  v.  TyrUe,  Fonn  3,  wp. 
p.  472. 

For  further  order  for  sale  of  timber  trees  proper  to  be  sold,  depoeits  and 
balances  to  be  paid  to  a  person  to  be  appointed  to  reoeive  them  and  pay  the 
charges  of  and  incidental  to  the  sales  ana  of  the  survcgrs  of  Uie  timber,  and 
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to  pay  the  reddne  into  Ooiirt,  by  instalments  or  otherwise,  the  pnrchasera 
nving  security  for  the  due  payment ;  and  the  person  appointed  to  receive 
file  deposit  and  balances  also  to  give  security ;  and  for  ta^cation  of  costs  of 
all  parties  as  between  solr  and  client,  to  be  paid  out  of  any  cash  in  Oourt ; 
the  purchase-money  or  residue,  after  paying  costs,  to  be  laid  out  in  consols, 
to  the  credit  of  the  cause,  and  the  interest  thereof  to  be  paid  to  the  tenant 
for  life,  see  Tollemache  v.  T.,  V.-O.  W.,  14  Feb.  1843,  B.  381;  Tooker  v. 
Annesley,  Y.-C,  28  March,  1832,  B.  1837. 

3.  Declaration  of  Rights  of  Equitable  Tenant  for  Life  as  to  Timber y 
and  Application  of  Proceeds. 

Declabb  that  the  Pit  (equitable  tenant  for  life)  is,  and  during  her 
widowhood  will  be,  entitled  to  cut  down  all  trees  on  the  devised  estates 
not  being  in  the  nature  of  timber,  and  not  being  trees  planted  or  left 
standing  for  the  ornament  or  shelter  of  the  mansion-house  on  the  said 
estates,  or  of  the  adjoining  grounds,  or  for  the  protection  or  shelter  of 
any  sides  or  banks  on  the  estate ;  and  is,  and  will  be,  during  her  widow- 
hood, also  entitled  to  cut  down  all  oaks,  elms,  ashes,  and  other  timber- 
like trees,  except  as  aforesaid,  which  are  under  twenty  years  of  age 
(growth),  and  are  proper  to  be  cut  down  for  the  purpose  of  improving 
the  growth  or  development  of  the  surrounding  timber  or  timber-like 
trees  in  the  same  wood  or  plantation ;  And  that  the  Fit  is,  and  will  be, 
entitled  to  the  proceeds  of  the  sale  of  the  trees  so  cut  down  for  her 
absolute  use  and  benefit ;  And  Declare  that  the  Fit  is  not  entitled  to 
cut  down  any  timber  or  timber-like  trees  of  (the  age  of)  twenty  years 
gprowth  and  upwards,  or,  except  for  the  purpose  aforesaid,  any  trees 
under  that  age  which,  if  over  twenty  years  of  age  (growth),  would  be 
timber,  without  the  leave  of  this  Court ;  And  that  the  Fit  is  only  en- 
titled to  the  income  during  her  widowhood  of  the  proceeds  (if  any)  of 
the  trees  of  the  last  preceding  description,  which  have  been  or  may 
hereafter  be  cut  down  with  such  leave ;  And  Declare  that  the  Fit  is  en- 
titled during  her  widowhood  to  the  dividends  on  the  sum  of  £ —  consols 
in  Court  to  the  credit  of  &c.,  **  The  proceeds  of  sale  of  timber." — [Add 
Payment  Schedule,  directing  payment  of  dividends  as  they  accrue  to 
the  Pit  F.  H.,  widow.]— See  Hony woody.  H.,  M.  R.,  9  June,  1874,  A. 
2627;  8.  a,  18  Eq.  306. 

4.  Investment  of  Proceeds  of  Timber  cut  in  due  course  of  Management 
by  Tenant  for  Life  impeachable  for  Waste — Payment  of  Income 
— Application  of  Capital. 

<<  Deglabb  that  the  Deft  J.  N.,  as  tenant  for  life  of  the  farms,  lands, 
and  hereditaments  comprised  in  the  indenture  of  settlement,  dated  &c., 
is  not  dispunishable  for  waste." — Continue  the  injunction  against  fell- 
ing timber. — "  And  Let  W.,  R.,  and  F.  {the  trustees)^  or  any  of  them, 
be  at  liberty  to  pay  the  sum  of  £ — ,  standing  to  their  joint  account 
in  the  L.  and  W.  Bank,  into  Court  to  the  credit  &c.,  'The  Timber 
Account' ;  And  Let  the  Deft  J.  N.,  on  or  before  &c.,  lodge  in  Court, 
to  the  credit  of  &c.  '  The  Timber  Account,'  the  several  sums  of  £ — 
appearing  by  (the  answer)  of  the  Deft  J.  N.  to  have  come  to  her  hands 
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in  respect  of  the  proceeds  of  the  sale  of  timber,  and  timber-like  trsM^ 
oat  by  ber  upon  the  farms  and  lands  comprised  in  the  indenture  of 
settlement  in  the  pleadings  mentioned,  dated  &c.,  and  amounting  in 
the  whole,  after  deducting  therefrom  the  sum  of  £ — ,  and  the  sum  of 
£ —  for  the  expenses  of  the  sales,  to  the  sum  of  £ — /'  as  directed  in 
the  Lodgment  Schedule. — ^Directions  for  taxation  of  costs  of  all  parties 
as  between  solr  and  client ;  And  the  timber  and  timber-like  trees  so 
cut  by  the  Deft  J.  N.  not  appearing  to  their  Lordships  to  have  been 
cut  by  her  otherwise  than  in  a  due  coarse  of  management  of  the  farms, 
lands,  and  hereditaments  comprised  in  the  said  indenture  of  settlement, 
dated  &c.,  Let  the  dividends  as  they  accrue  during  the  life  of  the  Deft 
J.  N.  on  the  Cons,  to  be  purchased  be,  until  further  order,  paid  to  the 
Deft  J.  N.,  as  directed  in  the  schedule  hereto ;  And  Let  the  said  W.^ 
B.,  and  F.,  or  any  of  them,  be  at  liberty  to  pay  to  the  said  J.  N.  tbe 
interest  allowed  by  the  L.  and  W.  Bank  on  the  said  sum  of  £ — .— 
[Add  Lodgment  Schedule,  Form  1,  and  Payment  Schedules,  Forms  1 
and  32.]-— See  Lowndes  v.  Norton,  L.  JJ.,  8  July,  1864,  B.  2858 ;  S,  C, 
83  L.  J.  Ch.  583. 

For  further  order  u^n  the  death  of  the  tenant  for  life  for  a  transf a*  of  ths 
invested  proceeds,  subject  to  succession  dutv,  to  the  next  tenant  for  life(Mfii 
waste)  absolutely,  see  Lowndes  v.  Norton,  Y.-C.  K.,  8  June,  1877,  B.  1582; 
8.  C,  6  Ch.  D.  139. 

6.  Application  of  Proceeds  of  a  Larch  Plantation  which  has  beei^ 
devastated  by  a  Storm,  in  replanting  and  keeping  up  ths 
Plantation, 

Let  the  order  of  —  be  varied,  and  as  varied  be  as  follows,  that  is  to 
say — Declare  that  the  Defts  B.  D.  H.  and  H.  L.  P.,  the  trustees  of 
the  said  settlement,  are  at  liberty,  out  of  the  proceeds  of  ssle  of  the 
larches  on  the  —  acres  of  the  H.  estate  &c.,  blown  down,  or  which 
it  may  be  necessary  to  remove,  to  expend  what  may  be  necessaiy 
in  re-planting  and  keeping  up  the  plantation  of  larch  upon  the  said 
—  acres,  and  to  pay  the  costs  of  all  parties  of  the  application  in 
Chambers,  and  of  the  adjournment  thereof  into  Court  and  of  this 
appeal,  such  costs  to  be  taxed  &c.  as  between  solr  and  client;  And 
Declare  that  the  balance  of  the  said  proceeds  of  sale  which  shaH 
remain  after  deducting  what  may  be  necessary  for  replanting  and 
keeping  up  the  said  plantation,  and  after  payment  of  the  said  costs, 
ought  to  be  invested  by  the  said  ti'ustees  in  accordance  with  the  trusts 
of  the  said  settlement ;  And  Declare  that  the  income  arising  from  the 
said  —  acres  of  larch  plantation  in  the  ordinary  course  of  manage^ 
ment,  and  also  the  income  arising  from  the  investment  hereinbefore 
directed  of  the  said  proceeds  of  sale  of  the  said  larches,  ought,  subject 
as  hereafter  mentioned,  to  be  paid  to  the  Pit  {tenant  for  life)  daring 
her  life  or  widowhood;  And  Declare  that  if  in  any  year  the  sum 
of  such  incomes  shall  exceed  £ — ,  the  excess  beyond  that  sum  ought 
to  be  retained  by  the  trustees  for  the  time  being  of  the  said  settlement, 
and  inyested  as  aforesaid ;  and  if  in  any  year  the  sum  of  such  incomes 
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shall  fall  short  of  £ — ,  tliai  the  deficiency  ought  to  be  raised  out  of  th^ 
said  proceeds  of  sale  or  the  said  inyestments,  and  be  paid  by  the  isaid 
trustees  to  the  Pit.  But  this  is  to  be  withont  prejudice  to  the  right  of 
the  trustees  to  have  recourse  to  the  said  investment  or  the  income  of 
the  said  larch  plantation  for  the  purpose  of  fresh  planting  of  laroh.^ 
In  re  Harrison,  H.  ▼.  H.,  0.  A.,  17  Deo.  1884,  A.  1783;  28  Ch.  Div. 
220. 

6.  Order  in  Chambers  for  8ak  of  Timber  by  Auction — Secwity-^ 
Payment  of  Proceeds  into  Court, 

Let  the  timber  and  other  trees  upon  the  estates  in  question  in  these 
actions,  in  the  counties  of  — ^  — ,  mentioned  in  the  affidavit  of  &c., 
filed  &c.,  be  sold  by  public  auction  at  &c.,  on  &c.,  by  A.,  of  &c.,  sub- 
ject to  the  particulars  and  conditions  set  forth  in  the  exhibits  marked 
&C.9  in  the  said  affidavits  referred  to  \  And  Let  the  purchase-moneys 
for  such  timber  and  other  trees  be  received  by  D.,  of  &c.,  upon  hie 
first  giving  security  duly  to  account  for  the  same ;  And  Let  the  amounts 
due  from  the  said  D.,  in  respect  of  such  moneys,  be  from  time  to  time 
certified  by  the  Chief  Clerk ;  And  Let  the  said  D.,  within  twenty-one 
days  after  the  date  of  the  Chief  Clerk's  certificate,  or  respective  certifi- 
cates, from  time  to  time  lodge  the  amount  or  amounts  which  shaU  be 
so  certified  to  be  due  from  him  in  Court,  as  directed  in  the  schedule 
hereto. — [Add  Lodgment  Schedule,  Form  1.] — See  Thellusson  v.  Wood- 
ford,  M.  E.  at  Chambers,  7  Feb.  1856,  B.  458. 

7.  Inquiries  as  to  Plate,  Furniture,  Sfc,  and  letting  Mansion,  renew* 
ing  Leases,  Repairs,  keeping  up  Roads,  and  felling  Timber. 

Usual  accounts  of  personalty — "An  inquiry  what  plate,  jewels, 
household  furniture,  and  household  utensils  were  at  the  time  of  the 
testator's  death  in  the  mansion-house  at  B.,  in  the  pleadings  men- 
tioned."— ^Direction  for  inventory  to  be  made  thereof  [Forms  17 — 19, 
p.  1362]  ;  Liquiry  what  real  estates  testator  died  seised  of ;  Account 
of  rents  and  profits  of  testator's  freehold,  copyhold,  and  leasehold 
estates. — "  An  inquiry  whether  it  is  fit  and  proper  that  any  and  what 
renewal  or  renewals  should  be  made  of  any  and  what  lease  or  leases 
of  the  testator's  leasehold  estates,  or  any  and  what  parts  thereof,  and 
if  so,  upon  what  terms,  and  what  is  proper  to  be  done  in  respect  of  the 
same ;  An  inquiry  whether  it  is  fit  and  proper,  having  regard  to  the 
directions  contained  in  the  testator's  will,  that  the  mansion-house 
dtoate  at  B.,  and  the  grounds  belonging  thereto,  should  be  let  for 
any  and  what  term,  and  what  is  proper  to  be  done  with  respect  to  the 
same  ;  An  inquiry  whether  any  and  what  repairs  are  proper  to  be  done 
upon  or  in  respect  of  the  said  mansion-house  at  B.,  and  the  gardens 
and  stables,  buildings,  offices,  and  grounds  thereto  belonging  and 
usually  held  therewith,  or  any  and  which  of  them,  having  regard  to 
the  trusts  of  the  testator's  will ;  An  inquiry  whether  any  and  what 
repairs  are  requisite,  and  fit  and  proper  to  be  done  on  the  estates  sub« 
ject  to  the  trusts  of  the  testator's  will,  or  the  farmhouse  and  buildings 
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on  the  same,  or  any  and  what  part  thereof,  having  regard  to  the  tnisto 
of  the  said  will ;  An  inquiry  whether  the  testator's  estates,  or  any  and 
what  part  thereof,  or  the  trustees  in  respect  thereof,  are  liable  raHoiu 
tenur^y  or  otherwise,  and  how,  to  the  repair  of  any  and  what  roads  or 
road,  and  if  so,  what  is  proper  to  be  done  in  respect  of  the  same."— 
Inquiry  as  to  timber  [Form  2,  p.  1472]  ; — ^Adjourn  &c. — CanseftY^BeU, 
V.-C.  K..B.,  30  May,  1842,  A.  1125  ;  1  T.  &  C.  C.  569. 

For  farther  order  that  repairs  found  proper  be  done  by  the  truEtees,  and 
the  expenses  paid  out  of  the  rents,  and  that  the  trees  found  proper  to  be  cut 
be  cut  Dy  the  trustees,  and  that  such  of  the  trees  as  are  necessary  for  the 
repairs  be  used,  and  the  remainder  be  sold  by  the  trustees,  and  the  proceeds 
applied  by  them  according  to  the  will,  see  ComettT.  Bdl,  Y.-O.  K.-B.,  5  July, 
1844, A.  1531. 

For  inquiry  whether  it  would  be  fit  and  proper  to  make  any  and  what 
yearl^r  allowance  for  keeping  the  testator's  mansion-house  at — ,  and  the 
outbiuldings  and  gardens  thereto  belonging,  in  good  order  and  condition, 
according  to  the  directions  of  his  will,  and  in  what  manner  the  same  shonld 
be  done,  and  how  the  expense  thereof  should  be  borne,  see  IngilhyY.  Orahamt 
If.  B.,  15  June,  1771,  A.  624. 

For  decree  deoUring  that  the  timber  and  wood  upon  the  estates  ought  from 
time  to  time  to  be  usm  for  repairing  the  houses  thereon,  or  otherwise  for  the 
benefit  and  advantage  of  the  estate,  and  that  what  from  time  to  time  is  not  so 
rcMquired  ought  to  be  sold,  and  the  money  applied  as  directed  by  the  will ; 
with  account  of  timber  and  timber-like  and  ouier  trees  felled  by  Pits  or  Defts, 
the  C8.  q,  tr.  ;  and  inquiry  whether  such  timber  and  trees  were  wanted  for 
repairs,  or  for  the  benefit  or  adyantage  of  the  estate,  and  whether  they  were 
so  applied,  and  whether,  at  the  time  of  felling  any  not  so  applied,  sufficient 
was  left  to  repair  from  time  to  time,  or  for  the  benefit  and  aovantage  of  the 
estates ;  and  whether  the  same  was  proper  to  be  cut  in  due  course  of  manage- 
ment ;  and  whether  any  timber  was  fit  to  be  cut  in  due  course  of  manage- 
ment, and  wanted  for  repairs  or  otherwise  for  the  benefit  or  advantage  of  tiie 
estates,  see  Butler  v.  BorUm,  V.-C,  1819,  A.  2583,  in  Silvester  t.  Bradley,  13 
Sim.  78,  79. 

8.  Sticcemve  Tenants  for  Life  of  Minerals — Right  to  EoyaUies  on 
Working — Compensation  for  Stoppage  of  Working, 

Deglase  as  follows,  namely :  (1.)  That  the  Deft  C.  D.,  as  executor 
of  E.  F.,  the  late  tenant  for  life  of  the  estate  devised  by  the  will  of  X,  is 
entitled  to  £ — ,  being  so  much  of  £ —  paid  by  G.  and  H.  for  royalties 
as  represents  royalties  paid  for  coal  gotten  by  them  under  the  said 
estates  during  the  life  of  the  said  £.  F.,  and  that  the  Deft  K.  L.,  the 
present  tenant  for  life  in  possession  of  the  said  estate,  is  entitled  to  £— , 
the  balance  of  the  said  £ — .  (2.)  That  the  Deft  K.  L.  is,  as  such 
tenant  for  life  as  aforesaid,  entitled  to  £ — ,  being  the  compensation 
paid  by  the  N.  £.  EaiL  Co.  for  stopping  the  working  by  the  lessees 
of  certain  minerals  under  the  said  estates. — Re  Barrington^  Oamlen  t. 
Lgon,  Kay,  J.,  3rd  July,  1886,  A.  1007;  33  Oh.  D.  523;  followed  in 
Re  Earl  of  Bradford,  E,  of  B,  v.  Bridgman,  Kekewich,  J.,  8  August, 
1892,  A.  1306. 

9.  Tenant  for  Life  let  into  Possession  on  giving  Security — DeKvery 
of  Specific  Ejects. 

Let  the  Pit,  upon  giving  security,  to  be  approved  of  by  the  Judge, 
be  let  into  possession  of  the  estates  in  the  counties  of  &c.,  devised  by 
the  will  of  W.,  in  trust  for  the  Fit  for  his  life,  and  into  the  receipt  d 
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the  rents  and  profits  thereof;  And  Let,  upon  the  Fit  also  giving 
secoiitj,  to  be  approved  &o.,  the  furniture,  books,  pictures,  plate, 
Hnen,  wines,  live  and  dead  stock,  and  other  personal  estate  and  effects 
whatsoever,  which  were  in  and  about  the  testator's  manor  or  mansion- 
house  at  TJ.  at  the  time  of  his  death,  and  which  were  delivered  over 
by  the  Defts,  the  trustees  and  exors,  to  0.,  at  the  instance  and  request 
of  the  Pit,  be  delivered  by  the  said  Defts,  or  by  the  said  0.,  to  the  Pit 
for  his  own  use  and  benefit ;  And  Let  the  Deft  0.  deliver  to  the  Pit 
the  service  of  plate  described  by  the  testator's  will  as  &c.,  to  be  en- 
joyed by  him  as  an  heir-loom. —  Clarke  v.  Ormonde,  L.  C,  6  April, 
1821,  A.  1297;  9  Jac.  108;  and  see  Cardigan  v.  Curzon-Howe,  M.  E., 
8  March,  1870,  A.  639,  Porm  12,  sup.  p.  1361. 

10.  LeatefoT  Tenant  for  Life  to  occupy  Mansion — N'otice  to  Quit. 

Let  J.  L.  {tenant  for  life)  be  at  liberty  to  occupy  the  mansion-house, 
gardens,  and  premises,  caUed  &c.,  in  pursuance  of  the  provisions  and 
upon  the  terms  mentioned  in  the  will  of  Sir  T.  L.,  the  testator  &c. ; 
And  Let  the  receiver  &c.  give  to  the  present  tenant  a  proper  notice  to 
quit,  and  deliver  possession  of  the  said  mansipn-house  &c. — Lethbridge 
v.  Z.,  V.  C.  S.,  at  Chambers,  15  Jan.  1859,  B.  741. 

By  a  further  order  in  this  case,  the  constraction  put  upon  the  words 
"  mansion-houBe,  g;arden,  and  premises  **  was  extended,  and  on  the  petition 
of  the  tenant  for  life  he  was  declared  entitled  to  the  occupation  of  the  park, 
including  the  orchard,  without  paying  any  rent  or  compensation  for  the 
same,  and  without  being  at  any  expense  other  than  paying  rates  and  taxes. 
The  receiver  was  ordered  to  deliver  up  possession  of  the  park  and  orchard  to 
the  petitioner,  and  to  pay  him  the  ascertained  amount  of  the  profits  of  the 
park  and  orchard  since  tne  petitioner  was  let  into  possession  of  me  mansion- 
house,  and  the  trustees  of  the  will  were  ordered  to  pay  the  expense  of  keep- 
ing the  gardens  at  the  park  in  a  proper  state  and  condition :  see  Lethbridge  v. 
Z.,  L.  JJ.,  15  March,  1861,  B.  710;  8.  C,  3  D.  F.  &  J.  623. 

JB'or  further  order  refusing  an  application  by  the  tenant  for  life  for  leave 
to  occupy  the  testator's  home-farm,  and  declaring  that  he  was  not  entitled 
(without  paying  rent  or  compensation)  to  the  n^ht  of  sporting  over  any 
portion  of  the  estates  except  that  of  which  he  was  in  actual  possession  under 
the  above  orders,  but  that  such  right  of  sporting,  except  as  aforesaid,  belonged 
to  the  trustees  for  the  benefit  of  their  testators  estate,  see  Lethbridge  v.  Z., 
L.  JJ.,  22  March,  1862,  B.  898;  S.  C,  4  D.  F.  &  J.  35. 

11.  Ti^ustee  ordered  to  deliver  Title  Deeds  of  the  Settled  Property  to 
the  Tenant  for  Life. 

Upon  the  petition  of  the  Defts  H.  S.  {tenant  for  life),  and  O.,  and  H. 
infants,  by  X.,  their  next  friend  &c. ;  Let  the  Deft  J.  H.,  as  the  trustee 
of  the  indenture  of  settlement  dated  &c.,  on  or  before  the  —  day  of  — 
deliver  up  to  the  Petr  H.  S.,  on  oath,  if  required,  all  the  deeds,  docu- 
ments and  muniments  of  title  relating  to  the  W.  estate  in  the  petition 
mentioned,  and  the  trust  property  generally,  which  are  now  or  ever 
have  been  in  his  possession,  custody,  or  power  as  such  trustee  as  afore- 
said, except  the  deed  of  indemnity  given  to  the  said  J.  H.  on  the  pur- 
chase of  the  W.  estate,  the  Petr  H.  S.,  by  his  counsel,  undertaking 
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(previoiiflly  to  such  deliTery)  to  indorse  on  tibe  indenture  dated  &C;» 
being  the  eoikyeyanoe  to  him  of  the  W.  estate  in  the  petition  mentioned, 
a  memorandum  expressing  that  the  W.  estate  has  been  conyeyed  to  the 
uses  of  the  said  indenture  of  settlement  dated  &c. — Straker  t.  HamiUan, 
V.-C.  8.,  19  Nov.  1869,  B.  8095. 

12.  IVusteei  of  Settlement  authorized  to  txiise  a  Sum  by  Mortgage  > 
/or  the  Purpose  of  rebuilding  the  Mansion-house. 

And  the  Pit  [tenant  for  life)  by  her  counsel  sabmitting  to  bring  into 
settlement  the  lands  and  hereditaments  purchased  by  her  and  men- 
tioned &c.,  and  to  pay  or  make  up  any  sum  required  over  and  abore 
the  £5,000  and  costs,  to  be  raised  by  mortgage  as  hereinafter  men- 
tioned, and  submittiug  to  concur  in  such  mortgage  to  the  extent  of  her 
life  interest  under  the  indentures  of  settlement  dated  &c.  in  the  plead- 
ings mentioned;  Declare  that  it  is  for  the  benefit  of  the  persona 
interested,  or  to  become  interested,  under  the  said  indentures  of  settle- 
ment dated  &c.,  that  the  Defts  C.  and  L.,  the  trustees  of  the  said 
settlement,  should  be  at  liberty  to  raise  by  mortgage  of  the  lands  and 
hereditaments  subject  to  the  trusts  of  the  said  settlement  such  a  sum, 
not  exceeding  £5,000,  as  may  be  required  for  the  purpose  of  removing 
and  rebuilding  the  messuage  in  the  pleadings  called  H.,  and  to  applj 
such  sum  in  the  expenses  of  and  incidental  to  such  removal  and  re- 
building, and  adjudge  the  same  accordingly ;  And  Declare  that  it  is 
also  for  the  benefit  of  all  persons  interested,  as  well  under  the  said 
settlement  as  under  the  will  of  F.,  that  the  Defts  G.,  L.  and  W.,  the 
trustees  of  the  same  will,  should  be  at  liberty  to  convey  to  the  Defts 
0.  and  L.,  trustees  of  the  said  settlement,  the  parcels  of  land  mentioned 
&c.  purchased  by  the  testator  and  omitted  by  him  to  be  settled  upon 
the  trusts  of  the  said  settlement,  to  be  held  by  the  Defts  G.  and  L. 
upon  the  trusts  of  the  said  settlement ;  And  Let  the  Defts  G.,  L.  and 
W.  make  such  conveyance  accordingly. — Tax  costs  of  Pit  and  Defte  as 
between  solr  and  client,  including  in  such  costs  the  costs  of  raising  the 
said  £5,000 ;  And  Let  the  said  C.  and  L.  be  also  at  liberty  to  raise  hy 
such  mortgage,  in  addition  to  the  sum  of  £5,000,  the  amount  of  tiie 
said  costs,  and  to  apply  the  same,  when  so  raised,  in  payment  of  such 
costs. — ^Liberty  to  apply. — Frith  v.  Cameron^  T.-C.  M.,  27  June,  1871, 
A.  1782 ;  S.  C,  12  Eq.  169 ;  and  see  Re  Barrington,  IJ.  &  H.  142. 

For  inquiry  as  to  what  repairs  of  houses,  part  of  the  infant's  property,  are 
absolutely  necessary  to  be  done,  see  Re  Jackeon,  J,  v.  Talbot,  21  Ch.  D.  786. 

13.  Trustees  of  Settlement  authorized  to  advance  Sum  to  Tenant  for 
Life  on  his  Bond  and  Undertcdcing. 

Let  the  Pits,  as  trustees  of  the  will  of  X.,  be  at  liberty,  out  of  the 
residuary  personal  estate  of  the  said  X.,  to  advance  to  A.  B.,  the  tenant 
for  life  under  the  said  will,  £ —  ou  the  security  of  his  bond  seouiing 
the  repayment  thereof  to  the  Pits  E.  and  P.  as  trustees  as  aforesaid,  the 
said  A.  B.  by  his  counsel  undertaking  to  expend  the  said  £ —  in  stook- 
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ing,  Running,  and  cultiyating  the  farm,  called  &c.y  to  the  BatiBfaotion  of 
the  Ht  E.— i2tf  Household,  H.  v.  H,,  Bacon,  V.-C,  5  Aug.  1884,  X 
1274;  S.  C,  27Ch.  D.  553. 

14.  Life  Estate  declared  not  Forfeited — Coets  charged  on  lAfe  Estate^ 

This  special  case,  stated  for  the  opinion  of  this  Ooort  pursuant  to 
Ord.  XXAiV.  1,  coming  on,  &c.,  Declare  that  the  Pit  has  com- 
plied with  the  provisions  contained  in  the  will  of  X.,  and  has  not  for^ 
feited  his  life  estate  under  the  will  of  the  said  testatrix. — Tax  costs  of 
Pit  and  Deft;  Declare,  pursuant  to  the  30th  section  of  the  Settled 
Land  Act,  1882,  that  the  said  costs  will  be  a  charge  upon  the  real 
estates  devised  by  the  wHl  of  X.  to  the  Pit  for  life,  with  remainders 
aver.—Ausien  y.  Collins,  Ghitty,  J.,  28  June,  1886,  A.  1058. 

NOTES. 
TENAirr  FOR  UFE  AND  BEMAINDEKMAN — BIGHTS  AND  LIABILITIES. 

Woute,  Timber^  cErc] — Estates  for  life  are  usuaUy  Hmited  without  impeach^ 
inent  of  waste  so  as  to  enable  the  tenant  for  life  (subject  to  the  rule  in  equity 
as  to  equitable  waste,  see  Yol.  I.,  sup.  pp.  477,  &c.)  to  fell  timber  and  open 
mines  and  (juarries  and  appropriate  the  produce  for  his  own  benefit :  see  Day. 
Cony.  vol.  lii.  279. 

In  the  case  of  an  executory  settlement,  the  primd  facie  rule  appears  to  be 
that  the  tenant  for  life  is  to  be  made  impeachable  for  waste :  Lewm,  Trusts, 
659 ;  Davenport  v.  i>.,  1  H.  &  M.  775,  779;  Stanley.  CouUhurst,  10  Eq.  259; 
but  where  a  larger  estate  than  for  Ufe  is  ^ven  m  the  first  instance,  and  is 
afterwards  cut  down  by  directions  for  a  stnct  settlement,  the  estate  will  be 
without  impeachment  of  waste :  Davenport  y,  D.,  sup, ;  and  see  Form  10,  sup, 
p.  1447 ;  Sackville  West  v.  Visct,  Holmesdale,  4  L.  B.  H.  L.  543 ;  and  see  cases 
cited,  Lewin,  560. 

For  the  distinction  between  legal  and  equitable  waste ;  the  effect  of  the 
Jud.  Act,  1873,  s.  25  (3)  upon  this  distinction ;  and  the  extent  of  the  rights 
and  liabflities  of  tenant  for  life,  with  or  without  impeachment  of  waste,  as 
between  himself  and  those  entitled  in  remainder :  viz.  (1)  what  is  waste,  and 
in  what  cases,  and  to  what  extent  it  will  be  restrained ;  and  (2)  what  relief, 
in  addition  to  that  by  injunction,  will  be  granted,  see  Yol.  I.  sup,  pp.  477,  &c 

For  a  consideration  of  the  doctrine  of  waste  generally,  and  in  particular  of 
the  exception  in  Honywood  v.  ^.  (18  Eq.  303,  310),  in  favour  of  owners  of 
timber  estates,  see  Dashwood  v.  Magniac,  (1891)  3  Ch.  (C.  A.)  306. 

The  proceeds  of  sale  of  larch  trees  Tnot  being  timber),  blown  down  by  ex- 
traordinary gales,  did  not  belong  to  tne  equitaole  tenant  for  life,  but  she  was 
entitled  to  receive  a  fixed  annual  sum,  equal  to  the  average  income  which 
would  have  accrued  if  no  gales  had  occurred,  such  sum  if  necessary  to  be 
made  up  out  of  the  capital  of  the  invested  proceeds :  Be  Harrison's  Trusts, 
H.  v.  H,,  28  Ch.  Div.  220,  Form  5,  sup,  p.  1474. 

Mines,'} — ^As  to  the  right  of  tenant  for  life  in  respect  of  mines — that  he 
cannot  open,  but  may  work  mines  already  opened,  see  Yol.  I.,  sup,  p.  479. 

In  the  case  of  a  brickfield  opened  by  a  testator  which  his  trustees,  with  a 
discretion  to  sell,  had  allowed  to  be  worked  out,  the  tenant  for  life  was  held 
entitled  to  the  royalties  absolutely,  and  not  merely  to  the  income  which  the 
royalties  if  invested  would  have  produced :  Miller  r,  Jf.,  13  Eq.  263. 

And  a  tenant  for  life  under  a  will,  though  impeachable  for  waste,  is 
entitled  to  the  rents  and  royalties  under  a  lease  granted  by  him  in  pursuance 
of  a  contract  entered  into  by  his  testator :  He  Kemeys-Tynte,  K,-T.  v.  K,-T,,^ 
(1892)  2  Oh.  211. 

Compensation  moneys  paid  by  a  railway  co.  for  minerals,  of  snch  an  extent 
that  they  could  have  been  gotten  during  the  Ufe  of  the  tenant  for  life, 
belonged  to  him :  Be  BarringtoUy  Oamlen  v.  Lyon,  33  Oh.  D.  523 ;  but  see 
Jfe  BMnson's  SeUlement,  (1891)  3  Oh.  129. 
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Am  to  the  circiimstaiioes  tinder  which  a  qruary  is  to  be  deemed  to  be  opened, 
and  that  the  incidence  of  the  onus  of  showing  when  it  was  first  opened 
depends  upon  a  consideration  of  all  the  facts,  see  Elieu  y.  Snowd/m  S^ak 
Quarries  (Jo.,  4  App.  Cas.  454. 

Leasing  Potiwr.] — ^A  written  contract  for  a  lease  by  a  tenant  for  life  with 
leasing  power  is  binding  on  the  remainderman:  Shannon  y.  Bradstrtet,  1 
Bch.  &  Let  52 ;  and  trustees,  with  a  power  of  leasing  after  his  death,  maj 
effectuate  his  contract  by  executing  the  lease :  Davie  t.  Harford,  22  C^.  D. 
128. 

Tenant  in  tail  with  limited  powers  of  leasing  imder  a  statute,  haying  pur- 
ported to  grant  a  lease  without  complying  with  the  proyisions  of  the  Act, 
such  lease  was  held  not  to  be  binding  on  tne  issue  in  tail  eyen  as  an  agree- 
ment for  a  lease:  0«&omey.  2>.  Marlborough,  14  W.  B.  886;  and  a  parol 
agreement  by  tenant  for  life,  though  coupled  with  part  performance  uy  the 
lessee,  will  not  bind  the  remainderman  who  has  not  acquiesced :  Hope  y.  L, 
Cloncurry,  I.  B.  8  Eq.  555 ;  Morgan  y.  Milman,  3  D.  M.  &  G.  24 ;  and  see 
Bugd.  Pow.  555. 

The  reseryation  of  an  increasing  rent  is  not  authorized  by  a  power  to  grant 
ordinary  leases :  HalleU  to  Martin,  24  Ch.  D.  624. 

Though  there  is  power  to  grant  an  option  of  purchase,  yet  if  the  lease  be 
outside  the  power,  the  option  must  fall  with  the  lease :  HaUdU  to  Martin,  24 
Ch.  D.  624. 

The  words  "person  or  persons"  in  a  power  to  lease  justify  a  lease  to  a 
corporation :  Be  Jeffcock'e  Truets,  51  L.  J.  Ch.  507 ;  Pharmaceutical  Society  y. 
London  Supply  Assoc.,  6  App.  Cas.  851 ;  5  Q.  B.  D.  310. 

In  a  lease  under  a  power  a  coyenant  to  renew  at  the  expiration  of  the  term 
may  be  enforced  if,  when  the  time  arriyes,  it  appears  that  the  lease  would 
then  be  a  proper  execution  of  the  power :  Oas  Light  and  Coke  Co.  y.  Touve, 
85  Ch.  D.  519. 

As  to  the  sufficiency  of  notice  to  trustees  of  the  intention  of  a  lessee  to 
exercise  his  right  of  renewal,  and  that  such  a  notice  may  be  good,  thou^ 
seryed  upon  one  only  of  seyeral  trustees,  see  Nicholson  y.  Smith,  22  Ch.  D. 
640. 

A  lease  not  containing  a  coyenant  to  build  is  not  a  "  building"  lease,  and 
the  defect  cannot  be  remedied,  under  12  &  13  Y.  c.  26,  by  turning  a  lease  of 
one  kind  into  a  contract  to  grant  a  lease  of  another  kind :  Hallett  to  Martin, 
24  Ch.  D.  624. 

A  lease  proyiding  that  the  lessee  was  *'to  do  the  necessary  repairs,"  was 
held  to  be  a  repairing  lease  within  the  meaning  of  a  power  of  leasing :  Trut- 
cott  y.  Diamond  Bock  Boring  Co.,  20  Ch.  Diy.  251. 

A  tenant  for  life  unimpeachable  for  waste,  with  power  to  grant  sach 
minine  leases  as  should  seem  reasonable  and  proper,  was  held  entitled  to 
bind  &e  inheritance  by  a  lease  for  99  years  at  a  peppercorn  rent  by  way  of 
mortgage :  Taylor  y.  Mostyn,  23  Ch.  Diy.  583. 

As  to  leases  under  the  powers  of  the  Settied  Land  Acts,  v.  inf.  p.  1518. 

Bepairs  and  Permanent  Improvements.'] — ^Independently  of  the  powers  giyen 
by  statute  (v.  inf.  pp.  1529,  1530^,  a  tenant  for  life  cannot  charee  repairs  and 
permanent  improyements  upon  tne  estate,  nor  will  an  inquiry  be  directed  on 
the  subject:  Caldecott  y.  Brown,  2  Ha.  144;  Dunne  y.  D.,  3  Sm.  &  G.  22;  7 
D.  M.  &  G.  207 ;  except  with  respect  to  sums  laid  out  in  the  comj^etion  ol  a 
mansion  or  works  conmienced  by  the  settlor,  or  in  keeping  a  nune  at  work 
to  prevent  a  forfeiture:  see  Dent  y.  />.,  30  Beay.  363;  10  W.  B.  376;  QiUi' 
land  y.  Crawford,  I.*  B.  4  Eq.  40 ;  nor  will  sums  laid  out  by  the  trustees 
with  his  concurrence  be  allowed  as  a  charge  upon  the  inheritance :  Harris  y. 
fT.,  10  W.  B.  826;  and  generally  all  sums  expended  for  repairs  and  improye- 
ments fall  upon  the  particular  tenant  for  life  or  his  estate :  see  Be  Leigh*s 
Estate,  6  Ch.  887 ;  even  where  expended  by  order  of  the  Court  during  the 
minority  of  successiye  tenants  for  life :  Floyer  y.  Banhes,  8  Eq.  115. 

And  though  the  estate  of  a  tenant  for  life  is  not  chargeable  in  respect  of 
permissiye  waste  {v.  sup.  Yol.  I.  p.  480^,  it  is  liable  for  an  omission  to  repair 
m  breach  of  an  obligation  imposed  by  tne  will  under  which  his  life  estate  was 
derived :  Be  Williames,  Andrewes  y.  W.,  52  L.  T.  N.S.  41 ;  and  see  Wood^ 
Jiouse  y.  Walker,  5  Q.  B.  D.  404. 

So,  also,  money  held  under  the  trusts  of  a  settlement  or  will,  for  invest- 
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ment  in  land;  or  the  proceeds  of  settled  property  whioh  lias  been  taken 
under  the  Lands  Clauses  Consolidation  Act,  or  sold  under  the  Settled  Estates 
Act,  cannot  in  general  be  laid  out  in  repairs  or  permanent  improyements 
which  do  not  place  new  buildings  on  the  land :  Drake  v.  Trefusis,  10  Ch.  364; 
Brunskill  v.  Cairdy  16  Eq.  493 ;  Speer'a  TrusU,  3  Ch.  D.  262 ;  the  principle 
being  that  placing  new  buildings  on  land  is  equivalent  to  acquiring  land,  and 
not  mere  impi-ovement :  Vine  v.  Baleigh,  (1891)  2  Ch.  13,  per  Chitty,  J.; 
Drake  v.  Tre/usU,  8up.;  and  see  Be  Mason,  M.  v.  M,,  (1891)  3  Ch.  467. 

Bebuilding  a  mansion-house  which  has  become  ruinous  or  been  pulled 
down  has  been  treated  as  an  aug[mentation  of  the  estate,  and  the  expense  has 
been  allowed  to  the  tenant  for  life  out  of  the  accumulations  for  twenfy  years 
of  the  personal  estate:  Donaldaon  t.  i>.,  3  Ch.  D.  743;  and  see  i^rith  y, 
Cameron,  12  Eq.  169,  Form  12,  sup.  p.  1478. 

Where  farms  were  untenantable,  or  could  not  be  let,  the  Court  has 
sanctioned  the  expenditure  of  money,  subject  to  the  same  settlement,  in 
repairs  as  necessary  to  the  preservation  of  the  estate :  Conway  y.  Fenton,  40 
Ch.  D.  512;  and  see  ffurat  v.  J7.,  29  L.  B.  Ir.  219 ;  and  Settled  Land  Act, 
1890,  s.  13  (ii) ;  or  authorized  an  advance  to  the  tenant  for  life,  who  was  also 
trustee,  on  his  undertaking  to  expend  it  in  stocking,  taking,  and  cultivating 
the  farms  to  the  satisfaction  of  his  co-trustee :  Be  Household,  ff.  y.  ff,,  27 
Ch.  D.  663,  Form  13,  eup.  p.  1478. 

A  direction  to  keep  ouildings  in  good  rejffidr  will  not  be  satisfied  by 
keeping  them  in  the  same  state  of  had  repair  as  they  were  in  when  the 
testator  died :  Cooke  v.  CholmondeUy,  4  Drew.  326 ;  Be  Bradbrook,  Lock  y, 
Willis,  66  L.  T.  N.S.  106. 

But  a  tenant  for  life  under  a  will  of  leaseholds  left  in  disrepair  by  the 
testator  is  not,  unless  specially  directed  so  to  do,  bound  to  put  them  in  repair 
so  as  to  comply  with  the  covenants  in  the  leases :  Be  Courtier,  Coles  v. 
Courtier,  34  Ch.  Div.  136 ;  distinguishing  Be  Fowler,  16  Ch.  D.  723 ;  and  see 
Be  Baring,  Jeune  v.  B,,  (1893)  1  Ch.  61,  where  equitable  tenant  for  life  of 
leaseholds  was  held  entitled  to  have  future  repairs,  &c.,  provided  for  out  of 
income  of  residue. 

Under  a  will  directing  tenant  for  life  to  keep  in  repair  the  mansion-house 
erounds  and  appurtenances,  she  was  not  bound  to  clean  out  an  ornamental 
Uke :  Dashwood  v.  Magniac,  (1891)  3  Ch.  306. 

Where  trustees  of  a  term  are  authorized  to  raise  money  for  improvements 
by  mortj;age,  '*  or"  out  of  the  rents  and  profits,  the  tenant  for  life  is  entitied 
to  have  income  applied  in  permanent  improvements  raised  out  of  corpus :  Be 
Marquis  of  Bute,  B,  v.  Byder,  29  Ch.  D.  196. 

As  to  when  a  trust  to  expend  surplus  income  in  improvements  amounts  to 
an  accumulation  within  the  Thellusson  Act,  see  Vine  v.  Baleigh,  (1891)  2 
Ch.  (C.  A.)  13.  As  to  accumulations  of  income  in  the  purchase  of  land  only, 
see  ttte  Accumulations  Act,  1892  (56  &  56  Y.  c.  58). 

Independently  of  the  Settled  Land  Act,  the  Court  has  power  to  sanction 
the  payment  by  trustees  of  costs  properly  incurred  by  the  tenant  for  Hfe  for 
the  protection  of  the  estate,  whether  as  Pit  or  Deft,  or  in  parliamentary  pro- 
ceedings :  Be  Earl  de  la  Warr's  Estates,  16  Ch.  D.  687 ;  61  L.  J.  N.S.  Ch.  407 ; 
Be  Lord  Bivers*  Estate,  16  Ch.  D.  oSS;  Be  Ormrod^s  EstaU,  (1892J  2  Ch.  318. 

And  as  to  the  right  of  a  tenant  for  life,  who  has  paid  costs,  cnarges,  and 
expenses  for  the  purpose  of  protecting  the  estate  against  foreclosure  by 
mortgagees,  to  a  charge  on  the  estate,  and  to  have  the  amount  raised  by  a 
mort|age,  see  Moore  v.  Jf.,  60  L.  T.  N.S.  627 ;  37  W.  R.  414. 

Evidence  of  a  modem  usa^  as  to  the  mode  of  cultivation  of  property  was 
held  admissible  in  construing  a  devise:  Dashwood  v.  Magniac,  (1891)  3 
Ch.  (C.  A.)  306. 

Interest.! — ^Tenant  for  life  of  property  subject  to  a  charge,  whether  created 
"elf  ■  *  ■ 


by  himself  or  previously  existing,  must  keep  down,  out  of  the  rents  and 
profits,  the  interest  which  accrues  during  his  tenancy,  and  the  right  may 
be  enforced  against  him  by  the  remainderman :  Makings  v.  Af.,  1  D.  F.  &  J. 
356;  WhiibreadY.  Smith,  3  D.  M.  &  G.  741 ;  Dixon  v.  Peacock,  3  Drew. 
288 ;  but  he  is  not  liable  for  the  arrears  of  interest  which  have  accrued 
during  a  previous  life  tenancy :  Sharshaw  v,  Oibbs,  Kay,  333 ;  Kirwan  v, 
Kennedy,  I.  E.  4  Eq.  499. 

This  obligation  to  keep  down  the  interest  exists  only  as  between  tenant 
for  life  and  remaindennan ;  and  the  incumbrancer  has  no  right  as  against  the 
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tenant  for  life  or  his  estate  for  back  rents  irhich  liaya  been  recenad 
by  him,  but  were  not  employed  in  keeping  down  interest :  J2e  Morhj/, 
M.  V.  Saundtrs,  8  Eq.  694. 

If,  in  keeping  down  the  interest,  the  tenant  for  life  has  himself  made  good 
the  deficiency  of  the  rents  for  that  purpose,  he  is  not  entitled  to  ohane 
upon  the  inheritance  his  payments  m  excess,  without  intimation  to  the 
remainderman  that  the  rents  are  insufficient,  or  that  he  intends  so  to  charge 
them ;  and  his  l^gal  pers.  represves  have  no  better  right :  Kensington  r. 
Bouverif,  7  H.  L.  C.  657 ;  and  see  Short  y.  S,,  4  Drew.  601 ;  Lindsay  y. 
JS.  Wicklow,  I.  E.  7  Eq.  192. 

And  where  the  interest  of  mortgages  exhausted  the  rents,  a  tenant  for  life 
and  annuitant  were  entitled  to  have  part  of  the  estates  sold  to  pay  them  off: 
Cooke  V.  Cholmondtleyy  4  Drew.  244. 

Po9»ts9\on,'\ — ^Where  an  accumulation  was  directed  for  paying  off  mort- 
gages* and  the  mortgagees  sold  under  powers  of  sale,  the  tenant  for  life  waa 
entitled  to  be  let  into  possession  :  Norton  y.  Johnstone^  30  Ch.  D.  619 ;  and 
as  to  the  right  of  a  c.  </.  t,  to  possession,  see  Lewin,  758. 

THle  Deeds,"] — ^A  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title 
deeds:  Leathes  v.  X..  6  Ch.  D.  221 ;  Gamer  v.  Uannvngton,  22  Beay.  627; 
unless  there  will  be  risk  of  loss  by  leaving  them  in  nis  custody  :  Jermer  r. 
Morris,  1  Ch.  603 ;  or  unless,  from  the  pendency  of  litigation  affecting  the 
estate,  the  custody  of  the  trustees  is  more  convenient :  Stanford  v.  BoberU, 
6  Ch.  307 ;  and  see  Warren  v.  Budalt,  IJ.  &  H.  1. 

He  can  recover  possession  of  them  from  a  contingent  remainderman: 
AUwood  v.  Heywood,  1  H.  &  C.  746 ;  but  may  be  ordered  to  produce  them  at 
the  instance  of  a  remainderman  whose  title  is  clear:  Pennell  v.  E.  Dyrntrt, 
27  Beav.  642. 

An  equitable  tenant  for  life  of  leaseholds  is  also  entitled  to  poseession  of 
the  title  deeds  on  giving  security:  X.  Langdale  v.  Briggsj  8  D.  M.  &  Q.  391 ; 
3  Sm.  &  G.  226. 

Where  a  married  woman  is  legal  tenant  for  life,  but  not  for  her  separate 
use,  the  trustee  in  her  husband's  bankruptcy  has  no  absolute  right  to  the 
custody  of  the  title  deeds  during  the  coverture,  but  the  Court  has  a  discre* 
tion :  Exp,  Rogers,  Re  Pyait,  26  Ch.  Div.  31. 

Ajid  a  person  entitled  in  remainder  to  one-eighth  had  a  prima  /aeis  right 
to  production  of  the  titie  deeds  in  the  absence  of  circumstances  whidi  wookL 
justify  the  trustees  in  withholding  them :  Re  Cowin,  C.  v.  UraveU,  33  Ok 
D.  179  ;  Re  Bumaby's  Settled  Estates,  42  Ch.  D.  621. 

Where  tiUe  deeds  relating  to  two  estates  were  deposited  by  the  owner 
with  her  eolr,  and  on  her  death  the  two  estates  went  the  one  to  the  Pits  and 
the  other  to  her  heir,  who  could  not  be  found,  the  Court  refused  to  order 
possession  of  the  deeds  to  be  given  to  the  Pits,  but  ordered  them  to  be 
deposited  in  Court,  with  liberty  to  the  Pits  to  inspect  and  make  extraetBi 
Wright  V.  Robotham,  33  Ch.  D.  106. 

Apportionment,']— By  the  Apportionment  Act,  1870  (33  &  34  V.  c.  35j,tlie 
principle  of  the  former  Acts  (11  Geo.  2,  c.  19,  and  4  &  5  W.  4,  c.  22)  has 
been  greatly  extended.  By  s.  2,  all  rents,  annuities,  and  dividends  (as  inter- 
preted by  8.  6),  and  other  periodical  payments  in  the  nature  of  income, 
whether  reserved  or  made  payable  by  an  instrument  in  writing  or  otherwise, 
shall,  like  interest  on  money  lent,  be  considered  as  accruing  from  day  to 
day,  and  shall  be  apportionable  in  respect  of  time  accordingly. 

tinder  the  former  Acts  rents  reserved  by  parol  ^CaUley  v.  Arnold,  1  J.  & 
H.  661 ;  MiJls  v.  Trumper,  4  Ch.  320)  and  royalties  in  mining  leases  (not 
being  payments  coming  due  at  fixed  periods)  {St,  Auhyn  Y,St,A,,l  Dr.  & 
Sm.  611),  were  not  apportionable. 

So  also  payments  imder  an  order  of  Court,  e.  g,,  of  dividends  in  resneot 
of  proceeds  of  settled  property  sold  under  the  Settied  Estates  Acts  or  taken 
imder  the  Lands  Clauses  Consolidation  Act :  see  Re  Lawton  Estates,  3  Eq. 
469 ;  LongwortKs  Estates,  1  K.  &  J.  1 ;  even  when  the  property  was  held 
under  an  instrument  subsequent  to  the  Act:  Jodrell  y,  J.,  1  Eq.  461 ;  aad 
dividends  declared  by  joint-stock  companies :  MaxweiVs  Trusts,  1  H.  &  M. 
610. 

.  The  right  to  apportionment  now  exists  in  all  these  cases  whether  the 
instrument  came.inta  operation  before  or  after  the  passing  of  the  Act  (M 
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August,  1870):  Re  CHne'a  EataUy  18  Eq.  213;  CajpronY.  C,  17  Eq.  288; 
Hasluck  V.  Pedlej/,  19  Eq.  271 ;  and  where  the  will  is  before  and  the  codicil 
after  the  Act :  Constable  v.  (7.,  11  Ch.  D.  681 ;  subject  only,  it  seems,  to  the 
question  whether  in  a  will  or  instrument  made  before  the  Act  the  particular 
words  used  exclude  an  apportionment :  Jones  v.  Ogle,  8  Ch.  192 ;  and  see 
Boaein grave  v.  Burke,  I.  E.  7  Eq.  186;  or  where  it  shall  be  expressly 
Stipulated  that  no  apportionment  shall  take  place :  s.  7. 

The  Act  does  not  alter  the  date  at  which  rent  becomes  due,  so  that  the 
landlord  of  a  co.  cannot  obtain  a  winding-up  order  in  respect  of  rent  for  the 
fcurrent  quarter :  Be  United  Club  and  Hotel  Co.,  60  L.  T.  N.S.  665 ;  W.  N. 
(89)  67. 

And  the  Act  does  not  apply  to  the  case  of  a  purchase  of  stock  between  two 
dividend  days,  so  as  to  deprive  the  tenant  for  life  of  any  part  of  the  next 
dividend :  Be  Clarke,  Barker  v.  Ferawne,  18  Ch.  D.  160. 

The  Act  applies  in  the  case  of  the  death,  subsequently  to  the  Act,  of  a 
tenant  for  life  under  the  will  of  a  testator  who  died  before  the  Act :  Lawrence 
V.  Z.,  26  Ch.  D.  795. 

The  Act  applies  to  specific  as  well  as  to  residuary  gifts :  Haeluck  v.  Pedley, 
•up.;  Pollock  Y.  P.,  18  Eq.  329,  explaining  Whitehead  v.  FT.,  16  Eq.  528; 
and  generally  to  every  species  of  income  from  whatever  source  derived :  Clive 
V.  C,  7  Ch.  433 ;  Be  Thacker,  21  W.  E.  285 ;  but  not  to  the  profits  of  a 
newspaper  business :  Be  Cox's  Trusts,  9  Ch.  D.  159 ;  Wms.  Exors.  9th  ed. 
p.  729. 

And  the  word  *'  dividends  '*  includes  a  quinquennial  bonus  declared  by  a 
life  assurance  society  under  their  deed  of  settlement :  Be  Griffith,  Carr  v. 
G.,  12  Oh.  D.  655. 

Capital  and  Income,'] — As  between  tenant  for  life  and  remainderman,  divi- 
dends declared  before,  but  not  made  payable  till  after  his  death,  form  part 
of  the  tenant  for  life's  estate  as  being  a  debt  due  to  him  at  his  death :  De 
Gendre  v.  Kent,  4  Eq.  283 ;  Wright  v.  TuckeU,  IJ.  &  H.  266. 

But  there  is  no  right  to  dividends  in  an  incorporated  co.  until  they  have 
been  declared:  Clive y.  C,  'Kaj,  600;  and  therefore  (independently  of  the 
Apportionment  Act,  1870,  ss.  2, 5)  dividends,  earned  before  but  not  declared 
until  after  a  testator's  death,  go  as  income  to  his  legatees  for  life,  and  do  not 
form  part  of  the  corpus  of  his  estate :  Bates  v.  Mackinley,  31  Beav.  280 ;  10  W. 
E.  241 ;  Brfrume  v.  Collins,  12  Eq.  586 ;  and  see  Be  Hopkins*  TrusU,  18  Eq.  696. 

If  the  profits  have,  by  resolution  of  the  co.,  or  under  a  power  to  that 
effect  in  tne  partner^p  deed,  been  capitalized,  they  form  corpus,  and  not 
income  as  between  the  tenant  for  life  and  those  entitled  in  remainder :  see 
StrakerY.  Wilscm,  6  Ch.  503;  Barton^s  Trust,  5  Eq.  238;  Baring  y.  Ash- 
burton,  16  W.  E.  452. 

A  bonus  declared  out  of  profits  by  a  co.  which  has  no  power  to  increase  its 
capital  must  be  regarded  as  income  of  the  tenant  for  life :  Irving  v.  Houston, 
4  Paton,  Sc,  App.  521 ;  and  see  Paris  v.  P.,  10  Ves.  185  ;  Brandon  v.  P.,  4 
Ves.  800;  PlumbeY,  Nield,  8  W.  E.  337;  Hollis  v.  Allan,  14  W.  E.  980; 
Dale  V.  Hayes,  19  W.  E.  299 ;  but  where  the  co.  has  power  to  determine 
whether  profits  shall  be  distributed  as  dividends  or  added  to  capitcd,  if  they 
show  an  intention  to  appropriate  them  to  capital  the  tenant  for  life  is  not 
entitled  to  the  bonus :  Be  Bouch,  B.  v.  Sprotile,  12  App.  Cas.  385 ,  reversing 
B.  C,  29  Ch.  Div.  635  ;  and  see  Be  Bramley,  55  L.  T.  N.S.  145 ;  Be  Alsbury, 
BugdetiY.  A.,  45  Oh.  D.  237;  Be  Northage,  Ellis  y.  Barfidd,  60  L.  J.  Ch. 
488 ;  64  L.  T.  N.S.  625,  where  a  declaration  of  bonus  dividends  and  issue  of 
new  shares  were  treated  as  separate  transactions,  so  as  to  entitle  a  tenant  for 
life  to  the  bonus ;  and  the  mere  fact  that  the  profits  are  carried  to  reserve 
fund  does  not  necessarily  stamp  them  as  capital :  Be  Alsbury,  sup. 

Where  a  co.  sold  its  undertaking  for  a  sum  exceeding  the  paid-up  capital, 
the  surplus  was  held  to  be  income :  Lubbock  v.  British  Bk,  of  8,  Africa, 
(1892)  2  Ch.  198. 

Expenses  of  drainage  works  under  the  Metropolis  Management  Act,  1855, 
were  included  in  *'  outgoing  "  which  were  directed  to  be  deducted  from  the 
income  of  the  tenant  for  life  under  a  will :  Be  Crawley,  Acton  v.  C,  28  Ch. 
D.  431 ;  and  see  Be  Leonard  Field,  W.  N.  (88)  36. 

Payments  agreed  to  be  made  by  the  testator  to  a  tenant  for  unexhausted 
improvements  are  payable  as  in  the  nature  of  outgoings  by  the  tenant  for 
life  under  the  will :  Mansel  v.  Norton,  22  Ch.  Div.  769. 
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(ll.)   DIFBOTEICENT    OF    LAITD    AND    I«IMITED    OWNERS*    BESIDENCE8  ACTSi 

1870,  1871  (27  &  28  V.  c.  114 ;  33  &  34  V.  C.  56 ;  34  &  35  Y. 
c.  84) ;  BoAKD  OF  AoHicuLTrBE  Act,  1889  (52  &  53  V.  c.  30). 

For  orden  appointing  a  guardian  for  the  purpose  of  coneenting  on  behalf 
of  an  infant  remainderman  upon  an  application  under  the  Improyement  of 
Lands  Act,  1864  (27  A  28  Y.  c.  114],  and  the  Limited  Owners'  Besidenoes 
Act,  1870  (33  &  34  Y.  c.  56),  see  Be  Blundell,  M.  E.  at  Chambers,  3  July, 
1871,  A.  1768,  Form  12,  sup.  p.  841 ;  Be  D.  of  Manchetter,  M.  B.  at 
Chambers,  17  December,  1870,  B.  3215. 


1.  Order  under  these  Acts  atUharizing  the  Board  of  Agriculture  to 

proceed. 

Upon  the  application  of  B.  {tenant  for  life),  Let  the  Board  of  Agri- 
culture be  authorized  to  entertain  and  proceed  with  the  applicatioii 
which  has  been  made  to  them  by  the  said  K.  B.  for  their  sanction  to 
proposed  improvements  to  the  estates  in  the  petition  mentioned,  by  the 
erection  of  an  additional  room,  to  be  used  as  a  ball-room  and  a  billiard- 
room,  at  the  mansion-house  called  &c.,  for  the  accommodation  of  the 
applicant  and  his  successors  in  title  as  owners  thereof,  and  of  the  said 
estates,  under  the  provisions  of  the  above-mentioned  Acts,  notwith- 
standing that  the  applicant  is  tenant  for  life  under  the  settlement  of 
the  said  settied  estates  dated  &c.,  and  is  the  father  of  the  said  in&nt, 
who  is  the  tenant  in  tail  of  the  said  estates,  subject  to  the  life-inteiest 
of  the  applicant  therein ;  And  Let  the  costs  of  and  relating  to  this 
application  be  deemed  part  of  the  expenses  of  and  incidental  to  the 
application  for  the  proposed  improvements. — See  Re  Blundell,  M.B.  at 
Chambers,  5  July,  1871,  A.  1785. 

2.  The  Like. 

Upon  the  application  of  C.  {tenant  for  life) ;  And  the  costs  of  this 
application,  and  of  the  application  of  the  infant  D.  for  the  appoint- 
ment of  a  guardian  having  been  ascertained  at  £ — ,  the  Judge  doth 
authorize  the  Board  of  Agriculture  to  entertain  an  application  of  the 
said  C.  for  their  sanction  to  an  expenditure  not  exceeding  £ —  on 
additions  and  improvements  to  the  manor-house  of  L.  standing  on  the 
said  settled  estates,  notwithstanding  the  infancy  of  the  said  A.,  the 
tenant  in  tail  'm  remainder  expectant  on  the  decease  of  the  said  C. ; 
And  Let  the  said  sum  of  £ —  be  deemed  to  be  part  of  the  expenses  of 
and  incidental  to  the  application  to  the  Board  for  the  proposed  im- 
provements, and  be  included  in  such  sum  of  £ — .  See  Be  FapiUoHj 
M.E.  at  Chambers,  26  July,  1875,  B.  1438. 

For  the  like  order,  see  Be  St  Aubyn,  Y.-C.  H.  at  Chambers,  28  April, 
1876,  B.  791 . 

For  the  like  order  on  the  application  of  tenant  for  life  that  the  Inclosuie 
Commrs  for  England  and  Wales  may  be  authorized  to  entertain  his  applica- 
tion for  their  sanction  to  an  expen^ture  of  not  exceeding  £ —  on  additions 
and  improyements  to  the  manor-house  standmg  on  the  settled  estate,  not- 
withstanding the  infancy  of  the  tenant  in  tail  in  remainder,  see  Be  FapiUon, 
M.  E.  at  Chambers,  21  July,  1876,  B.  1398. 
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NOTES. 

By  sect  2  of  the  Board  of  Agriculture  Act,  1889  (52  &  53  V.  c.  30),  the 
powers  and  duties  of  the  Land  Commrs  for  England  and  Wales  under  the 
Improvement  of  Land  Act,  1864  (27  &  28  V.  c.  104),  and  the  Limited 
Owners'  Beeidences  Act,  1870  (33  &  34  Y.  c.  56),  and  the  Limited  Owners' 
Besidences  Act,  1871  (34  &  35  Y.  c.  84),  are  transferred  to  the  Board  of 
Aniculture. 

By  the  Improvement  of  Land  Act,  1864  (27  &  28  Y.  c.  114),  the  Inolosure 
Commrs  for  England  and  Wales,  now  the  Board  of  Agriculture  (and  as 
regards  lands  in  Ireland  the  Commrs  of  Public  Works  in  Ireland),  are  autho- 
rized, on  the  application  of  landowners  (see  sect.  8),  to  sanction  proposed 
improvements  inland  (as  specified  in  sect.  9)  in  manner  provided  by  sects.  10 
— 17,  and  to  charge  the  sums  laid  out  on  the  lands  so  improved. 

By  sect.  21,  in  case  of  dissent  by  any  persons  interested,  or  where  the 
landowner's  infant  children  interested  in  reversion  or  remainder  are  to  be 
TOotected,  the  landowner  desirine;  such  improvements  may,  by  summons  in 
Chambers,  apply  for  an  order  auuiorizing  the  Commrs  (the  Board)  to  enter- 
tain and  proceed  with  the  application  for  such  improvements. 

Sect.  22  provides  for  the  case  of  a  dissenting  party  out  of  the  jurisdiction ; 
and  by  sect.  23,  the  costs  of  applications  under  sects.  21,  22,  shsdl  be  in  the 
discretion  of  the  Court  or  Judge  who  shall  hear  such  application,  and,  if  so 
directed,  such  costs  shall  be  deemed  to  be  part  of  the  expenses  of  and  inci- 
dental to  the  application  for  the  proposed  improvements. 

By  sect.  24,  Lusbands,  guardians,  committees,  &c.,  shall  have  the  same 
rights  and  powers  as  their  wives  or  the  persons  thev  represent  would  have 
had  if  free  from  disability,  and  e^aU  not  be  compelled  to  dissent. 

By  the  Limited  Owners'  Besidences  Act,  1870  (33  &  34  Y.  c.  56),  the 
Improvement  of  Land  Act,  1864,  is  incorporated.  By  sect.  3,  the  erec- 
tion of  mansion-houses  and  usual  and  necessary  buildings,  outhouses, 
and  offices,  &c.,  and  the  completion  and  improvement  of  and  addition  to 
mansions  already  erected,  or  the  conversion  of  houses  already  erected  into 
mansion-houses,  shall  be  improvements  within  the  Improvement  of  Land 
Act,  1864,  s.  9. 

By  sect.  4,  the  sum  charged  on  any  estate  under  settlement  in  respect  of 
mansion  and  other  buildings  shall  not  exceed  two  years'  rental  of  the  estate 
after  deducting  public  charges  and  interest  of  debts,  &c.  affecting  the  in- 
heritance after  uie  death  of  the  limited  owner,  or,  in  the  case  of  different 
estates  settled  to  the  same  uses,  after  deducting  from  the  rental  of  the  estates 
charged  with  the  cost  of  erecting  mansion-houses,  &c.  so  much  of  the  debts, 
&c.  affecting  the  whole  of  the  estates  as  shall  bear  to  the  whole  of  such 
debts  the  same  proportion  as  the  rental  of  the  estates  to  be  charged  shall 
bear  to  the  rental  of  the  whole  of  the  estates. 

The  Limited  Owners'  Besidences  Amendment  Act,  1871  (34  &  35  Y.  c.  84), 
repeals  sect.  3  of  the  Act  of  1870,  and  defines  improvements  within  the 
meaning  of  the  Improvement  of  Land  Act,  1864,  which  under  that  Act  mav 
be  charged  upon  the  estate,  as  **the  erection  of  a  mansion-house  and  such 
other  usual  and  necessary  buildings,  outhouses,  and  offices  as  are  commonly 
appurtenant  thereto  and  held  and  enjoyed  therewith,  and  the  completion  of 
any  mansion-house  and  appurtenances  as  aforesaid,  and  the  improvement  of 
and  addition  to  any  mansion-house,  &c.  already  erected,  and  the  improve- 
ment and  addition  to  any  house  which  is  capable  of  being  converted  into  a 
mansion-house  suitable  to  the  estate  on  which  the  same  stands,  so  as  such 
improvement  and  addition  be  of  a  permanent  nature ;  provided  that  every 
such  mansion-house  so  erected  and  enlarged  or  converted  is  suitable  to  the 
estate  on  which  it  stuids  as  a  residence  for  t^e  owner  of  such  estate." 

(m.)   BKNEWJLNO  LEASES — ^ADMISSION  TO  COPYHOLDS — OONTKIBUTION. 

1.  Inquiries  as  to  Leaseholds^  Renetcaly  and  Receipt  of  Rents. 

Let  the  following  &c.:  1.  An  inquiry  what  leasehold  estates  the 
testator  was  possessed  of  or  entitled  to  at  the  time  of  his  death,  and 
upon  what  leases,  detenninable  upon  what  Utos,  or  for  what  terms  of 
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yean,  such  leasehold  estates  were  respectirelj  holden  by  the  testator 
at  the  time  of  his  death,  and  under  what  leases  the  same  are  now 
respectively  holden;  2.  An  inquiry  whether  any  of  such  leases  are 
now  renewable,  and  upon  what  terms,  and  when  they  respectiyely 
became  renewable,  and  whether  it  would  be  for  the  benefit  of  the 
estate  of  the  testator  that  the  same,  or  any  and  which  of  them,  shouH 
be  renewed,  and  upon  what  terms,  and  out  of  what  fund ;  3.  An  in- 
quiry by  whom  the  rents  and  profits  of  such  leasehold  estates  of  the 
testator  have  been  received  since  his  death. — Cooper  v.  Wieks^  Y.-C.  E., 
29  Apnl,  1842,  A.  1022. 

For  order  for  trustees  to  renew  leases  from  time  to  time,  according  to  tiie 
usual  course  of  renewal,  and  for  that  purpose  to  retain  so  much  of  the  rents 
as  will  be  sufficient,  and  when  Pits  or  other  persons  shall  become  entitled  to 
an  assignment,  thoy  to  be  at  Hberty  to  apply,  see  WaOaee  v.  TF.,  M.  E.,  24  Mar. 
1832,  B.  1686. 

For  declaration  that  Pits  were  entitled  to  the  grant  of  a  new  lease  in  con- 
formity with  the  covenants  contained  in,  and  to  a  perpetual  renewal  from 
time  to  time  for  ever  upon  the  terms  stated  in,  a  lease  of  1750,  with  a  direc- 
tion for  the  trustees  to  execute  such  lease  (containing  a  recital  of  the  decla- 
ration of  the  Court)  to  be  settled,  &c.,  see  Hodges  v.  Blagrave,  M.  B.,  19  July, 
1853,  A.  1670 ;  8.  C,  18  Beav.  404. 

For  order  for  Pit  and  Deft,  or  either  of  them,  to  be  at  liberty  to  renev  &e 
lease  and  surrender  the  existing  lease,  the  new  lease  to  be  taken  in  the  name 
of  a  trustee  or  trustees ;  the  pirties  paying  the  fine  and  charges  to  be  con- 
sidered as  incumbrancers  on  tne  estate  for  the  same ;  and  inteiest  to  he  com- 
puted at  5  p.  c.  per  ann.  on  the  money  advanced,  see  Birkhead  v.  Manabm, 
L.  C,  1748,  A.  308 ;  2  Vez.  571 ;  3  Atk.  809. 

For  leave  for  mortgagee  to  renew,  such  renewal  to  be  for  the  benefit  of 
such  persons  as  the  Court  should  decree  to  be  entitled  thereto,  the  money 
advanced  on  such  renewal,  and  the  expenses  thereof,  to  be  a  lien  on  the 
premises  in  priority  to  the  other  claims  thereon,  see  Long  v.  E.  Maede$Md, 
28  Nov.  1796. 

2.  Inquiry  as  to  future  Management  o/Leasefiold  Estate. 

An  inquiry  what  plan,  if  any,  will  be  fit  and  proper  to  be  adopted 
for  the  overlooking  and  management  of  the  said  leasehold  estates,  and 
for  ensuring  the  payment  of  the  (ground  or  superior)  rents  thereout, 
and  keeping  up  the  necessary  insurances  thereof  against  fire,  and  per- 
formance of  the  other  covenants  of  the  leases  thereof. — Wihnot  v. 
Warren,  M.  E.,  2  March,  1860,  B.  629. 

3.  Inquiiy  a^  to  Leasee  renetced— Tenant  for  Life  to  cantribufe— 

Security. 

Let  the  following  &c. — 1.  An  inquiry  what  renewals  have  been 
made  of  the  testator's  leasehold  estates  respectively,  and  when,  and  by 
whom  and  out  of  what  funds  the  fines,  fees,  and  expenses  attending 
such  renewals,  and  each  of  them,  have  been  paid ;  And  Declare,  that 
the  Deft  J.,  as  tenant  for  life  of  the  said  estates,  ought  to  contri- 
bute to  such  renewals,  and  to  the  fines,  fees,  and  expenses  attending 
the  same,  in  proportion  to  such  benefit  as  he  has  derived  or  may  derive 
from  such  renewals,  and  every  or  any  of  them ;  2.  Let  an  inquiry  be 
made  what  sum  ought  to  be  paid,  or  secured  to  be  paid,  by  the  said 
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Deft  J.  in  respect  of  such  hia  proportion,  and  what  security  he  ought 
to  giye  in  respect  thereof ;  but  this  direction  as  to  such  security  is  to 
be  without  prejudice  to  the  question  whether  the  Deft  J.  may  not 
ultimately  be  liable  to  pay  more  or  less  than  the  sum  for  which  it 
shall  be  certified  that  such  security  ought  to  be  given ;  costs  of  action 
as  between  solr  and  client  to  be  taxed  and  paid  out  of  the  corpus  of 
the  settled  estates  and  property. — ^Adjourn  &c. — Jones  v.  /.,  V.-C.  W., 
30  May,  1846,  A.  1849  j  5  Ha.  440. 

For  inquiry,  what  was  the  proper  amount  required  for  the  fines  and  fees 
for  the  renewal,  and  in  what  manner  and  out  of  what  fund  the  same  ought 
to  be  raised  and  paid,  and  to  approve  of  a  new  life  to  be  put  in,  and  what 
security,  if  any,  and  to  what  amount,  ought  to  be  given  by  the  tenant  for 
life  for  tiie  amount  he  might  be  liable  to  contribute,  see  Hudlestone  v.  Whelp- 
dale,  9  Ha.  775 ;  and  for  further  inquiry  and  order,  2h,  789. 

For  declaration,  that  the  parties  successively  in  possession  under  the  will 
were  alone  to  pay  the  expenses  of  renewing  leaseholds  made  necessary  by  the 
will,  see  E.  Shaftesbury  v.  i>.  Marlborough,  2  M.  &  K.  123. 

For  orders  and  inquiries  whore  leaseholds  were  devised  for  persons  in  suc- 
cession, to  be  renewed  from  rents  or  by  mortgage,  and  the  trustees  had 
renewed  out  of  the  personal  estate,  and  insured  the  amount  on  the  lives  of 
the  c  q.  vies,  and  as  to  future  renewals,  see  Oreenwood  v.  Evans,  4  Beav.  44 ; 
Bull  V.  Birkbeck,  2  Y.  &  0.  C.  449. 

And  for  decree  where  leaseholds  were  so  devised,  and  the  trustees  had  also 
renewed ;  on  filling  up  two  of  four  Hves,  of  which  one  fell  in  the  life  of  the 
first  tenant  for  Ufe,  who  died  insolvent ;  the  other  seven  years  rtf ter  the  next 
tenant  for  life  came  in ;  and  for  mortgaging  the  estate  for  the  amounts  pay- 
able, so  far  as  chargeable  on  the  corpus,  see  Wadley  v.  W.,  2  Col.  11,  18. 

4.  LiabiUty  of  Tenant  far  Lifers  Estate  for  Loss  occasioned  by  not 
keeping  the  Leasehold  and  Copyhold  Estates  renewed, 

"  Declare  that  the  estate  of  P.  {tenant  for  life)  is  liable  to  make 
good  for  the  benefit  of  the  Pits,  and  such  other  person  or  persons,  if 
any,  as  may  become,  or  otherwise  might  have  become,  entitled  to  the 
leasehold  and  copyhold  estates  comprised  in  the  will  and  codicils  of  &c. 
the  amount  of  the  loss  or  diminution  in  the  value  of  the  leasehold  and 
copyhold  estates  at  &c.  in  the  pleadings  mentioned  at  the  death  of  the 
said  P.,  occasioned  by  his  having  omitted  to  keep  fully  estated  for 
three  lives  such  of  the  same  leasehold  and  copyhold  estates  as  could 
have  been  kept  so  fully  estated,  together  with  interest  at  the  rate  of 
4  p.  c.  per  ann.  on  the  amount  of  such  loss  or  diminution  in  value 
from  the  death  of  the  said  P." — An  inquiry  what  was  the  amount  of 
such  loss  or  diminution,  with  direction  to  compute  interest  at  the  rate 
of  4  p.  c.  per  ann.  on  that  amount  from  the  death  of  P. — Adjourn,  &c. 
— Blake  V.  Peters,  L.  JJ.,  3  Mar.  1863,  A.  796,  varying  decree  of 
V.-C.  K.,  1862,  A.  2308,  S.  C,  1  D.  J.  &  S.  345. 

6.  Payment  of  Fine  on  Renewal  by  Tenant  for  Life— Period  of 
ascertaining  Proportion  repayable. 

Declare  that  the  Deft  A.  H.  (tenant  for  life)  is  not  entitled  during 
his  life  to  make  any  claim  in  respect  of  the  sum  advanced  by  him  for 
the  purposes  and  under  the  circumstances  in  the  Chief  Clerk's  certifi- 
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cate  dated  ftc.  mentioned  {in  part  payment  of  a  fine  on  renewal  of  € 
lease  for  lives  of  copyhold  property) ;  but  after  his  deatb  any  of  the 
persons  interested  in  respect  of  the  said  sum,  or  in  the  trost  premiaes, 
are  to  be  at  liberty  to  apply  as  they  may  be  advised  as  to  the  sum  to 
be  paid  to  or  by  the  estate  of  the  said  Deft  as  such  tenant  for  life,  for 
or  on  account  of  the  said  sum  of  £ — ,  or  for  or  on  acooimt  of  the 
monejs  paid  out  of  the  corpus  of  the  trust  premises  in  or  ahout  the 
renewal  of  the  life  or  lives  for  which  the  copyholds  were  held.~8ee 
Harris  v.  H.,  M.  R.,  16  July,  1862,  A.  1945 ;    10  W.  E.  826. 

For  order  on  petition  after  the  death  of  A.  H.,  who  predeceased  the  original 
c.  q,  riV,  for  sale  of  so  much  of  the  fund  in  Court  as  would  raise  the  neoes- 
eary  amount,  and  payment  to  the  petitioners,  the  exors  of  A  H.,  tenant  for 
life,  in  satisfaction  of  the  sum  of  £ —  paid  and  advanced  by  A.  H.  towards 
payment  of  the  renewal  fine  of  £ —  under  the  drcumstanoee  m  the  cortifioate 
dated,  &c.  mentioned,  see  8.  C,  M.  B.,  21  Feb.  1863,  A.  420;  32  Beav.  333; 
U  W.  E.  461. 

6.  Apportionment  of  Expenses  of  ReneuxU  paid  by  Deceased  Tenafd 
for  Life — Compound  and  Simple  Interest. 

Let  the  order  dated  &c.  be  varied ;  And  Declare  that  the  proportion 
to  be  paid  by  the  Pit  for  and  in  respect  of  the  fines  and  expenses  of 
renewal  in  the  pleadings  mentioned,  must  be  ascertained  by  reference 
to  the  actual  enjoyments  under  the  renewal  grants  and  leases  in  the 
pleadings  mentioned  by  H.,  the  late  tenant  for  life  of  the  estates  com- 
prised in  such  renewal  grants  and  leasee,  and  by  K,  the  teetator'B 
widow,  and  to  the  value  to  be  set  upon  the  life  of  O.,  the  c.  q.  vie,  at 
the  death  of  the  said  H.,  and  having  regard  to  the  agreement  to  have 
a  value  set  upon  the  life  of  the  said  G.  at  the  death  of  the  said  H.;  And 
Declare  that  compound  interest  ought  to  be  computed  at  the  rate  of 
4  p.  c.  per  ann.,  with  annual  rests,  on  the  proportion  of  such  fines  and 
expenses  payable  by  the  Pit,  as  the  person  entitled  to  nine-fortieth 
shares  of  the  reversionary  interest  from  the  times  of  the  several  pay- 
ments thereof,  up  to  the  day  of  the  death  of  the  said  H.,  and  that 
simple  interest  ought  to  be  computed  at  the  rate  of  4  p.  c.  per  ann.  on 
the  total  amount  of  such  proportion,  and  interest  from  the  dea^  of 
the  said  H.  until  payment  to  the  Defts  {his  legal  pers,  represves), — ^No 
costs  on  either  side. — Bradford  v.  Broum/ohn,  L.  JJ.,  11  July,  1868, 
A.  1999;  S.  C,  3  Ch.  712  (following  Nightingale  v.  Latcson,  1  Bro. 
C.  0.  440). 

7.  Tenant  for  Life  to  procure  Admission  to  Copyholds — Fifies — Costs 
of  appointing  New  Trustees,  Sfc.y  to  be  raised  out  of  Corpus  by 
Sale  or  Mortgage — Tenant  for  Life  to  contribute  and  givs 
Security, 

<<  Let  the  Deft  S.  procure  herself  to  be  admitted  to  the  copyhold 
hereditaments  held  of  the  manor  of  K.,  in  the  pleadings  mentioned, 
upon  the  trusts  of  the  will  of  H.,  deceased,  the  testator  &c.;  And 
Declare  that  the  amount  payable  for  the  fines,  f ees,  and  expensea  of  the 
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admittance  of  the  Deft  S.,  and  of  tlie  Pits  (if  necessary)  to  the  testator's 
copyhold  estate,  and  for  the  costs  and  expenses  of,  and  relating  to,  the 
appointment  of  Pits  as  trustees  of  the  testator's  will,  and  the  costs  of 
all  parties  of  this  action,  ought  to  be  raised  out  of  the  corpus  of  the 
testator's  real  and  personal  estate;  1.  And  Let  an  inquiry  be  made 
what  is  the  amount  of  such  fines,  fees,  and  expenses,  and  of  the  costs 
and  expenses  of,  and  relating  to,  the  appointment  of  the  Pits  as  such 
tmstees,  distinguishing  the  amount  of  the  fines,  fees,  and  expenses 
relating  to  the  copyhold  estate." — Direction  to  tax  the  costs  of  all 
parties,  those  of  the  trustees  as  between  solr  and  client;  2.  Any 
parties  to  be  at  liberty  to  carry  in  proposals  before  the  Judge  for 
raising  the  amount  of  the  fines,  fees,  and  expenses,  and  costs  and 
expenses  of  the  said  appointment  of  the  Pits  as  trustees,  and  the  costs  of 
suit,  by  sale  or  mortgage  [Form  14,  sup.  p.  1230]  ;  If  by  mortgage,  the 
interest  to  be  kept  down  by  the  tenant  for  life  for  the  time  being — 
'*  And  Let  the  Pits,  as  such  trustees,  be  at  liberty,  out  of  the  rents  and 
profits  of  the  said  trust  estate,  to  retain  and  pay  such  interest ;  And 
Declare  that  the  Deft  S.,  as  the  tenant  for  life  of  the  testator's  copy- 
hold estate,  ought  to  contribute  to  the  amount  to  be  raised  for  the  fines, 
fees,  and  expenses  relating  to  the  admittance  of  herself,  and  to  the 
admittance  (if  necessary)  of  the  Pits,  to  the  said  copyhold  estate,  in 
proportion  to  such  benefit  as  she  may  derive  therefrom  ;  3.  And  Let  an 
inquiry  be  made  what  sums  ought  to  be  paid,  or  secured  to  be  paid,  to 
raise  the  same,  by  the  Deft  S.,  in  respect  of  such  proportion ;  And  Let 
a  proper  security  to  be  given  by  her  in  respect  thereof,  be  approved  by 
the  Judge."^Adjoum  &c. — Carter  v.  Sebright,  M.  E.,  31  Jan.  1859, 
A.  978  ;  26  Beav.  374. 

For  inquiry  what  proportion  of  the  amount  of  the  fines  and  fees  payable  to 
the  lord  of  the  manor,  on  the  admission  of  the  petitioner  to  the  devised  copy- 
holds, ought  to  be  borne  by  the  petitioner  as  tenant  for  life  of  the  said  estates, 
and  what  proportion  by  the  parties  entitled  in  remainder,  and  paid  out  of  the 
carpus,  see  He  Burnett,  Y.-C.  £.,  25  June,  1852,  A.  1123. 

8.  Ecclesiastical  Lease  no  longer  renewable — Application  of  Renewal 
Fund  and  Proceeds  of  Sale — Income  only  given  to  Tenant  for 
Life''23f^2ir.c.'l24. 

"Revebse  the  order  dated  &c.,  with  consequent  directions  as  to  costs ; 
"And  Declare  that  from  the  last  renewal  of  the  leasehold  rectory, 
glebe  lands,  and  tithe  rent-charge  of  H.  and  S.  at  £.  in  the  petition 
mentioned,  which  took  place  as  from  the  29th  September,  1866,  the 
annual  sum  of  £100  ought  to  be  set  aside  out  of  the  said  tithe  rent- 
charge  and  invested  in  Consols  until  the  sale  of  the  share  of  the 
testator  M.  in  the  said  leaseholds  hereafter  directed :  And  Declare  that 
the  said  leasehold  share  of  the  E.  rectory,  glebe  lands,  and  tithe  rent- 
charge  (hereinafter  called  the  £.  tithes  share)  ought  to  be  sold,  and 
the  proceeds  thereof,  and  the  investments  of  the  said  annual  sum 
treated  as  corpus,  for  the  purpose  of  answering  the  disposition  made  by 
the  will  of  the  testator  of  the  E.  tithes  share ;  And  it  appearing  by  &o. 
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that  £856  ConBols,  part  of  the  sum  of  £1,003  Consols,  repieeents  tiie 
annoal  sum  of  £100  to  be  inyested  out  of  the  said  E.  tithes  share,  and 
the  investments  thereof  from  the  year  1866,  up  to  and  inclusive  of  the 
year  1874,  Let  the  Pit  and  W.,  as  the  present  trustees  of  the  testator's 
will,  on  or  before  — ,  transfer  the  said  sum  of  £856,  part  of  the  said 
£1,003  Consols  standing  in  their  names  &c.  to  the  credit  of  this  action 
&c.,  '  The  account  of  the  E.  tithes  share ; '  And  Let  the  Pit  and  W., 
on  or  before  the  same  day,  out  of  the  cash  in  their  hands  received  in 
respect  of  the  said  E.  tithes  share,  lodge  in  Court  to  the  same  credit 
the  sum  of  £100,  to  answer  the  investment  of  £100  for  the  year  1875; 
And  Let  the  Pit  and  W.,  on  or  before  the  same  day  in  every  sucoeed- 
ing  year  until  the  sale  of  the  said  tithes  as  hereafter  directed,  lodge 
the  annual  sum  of  £100  out  of  the  moneys  received  from  the  said  E. 
tithes  in  Court  to  the  same  credit ;  And  Let  the  Pit  and  the  said  W.,  as 
such  trustees  as  aforesaid,  sell  £147  Consols,  the  residue  of  the  said 
£1,003  Consols,'  so  standing  in  their  names  as  aforesaid,  and  dinde 
the  proceeds  into  five  equal  parts,  and  pay  the  same  in  manner  herein- 
after mentioned,  that  is  to  say  &c.  {directions /or  payment  to  the  persons 
entitled);  And  Let  the  Pit  and  the  said  W.  during  the  life  of  F.  {tenant 
for  life),  or  until  further  order,  divide  the  surplus  of  the  income  from 
the  said  E.  tithes  share,  after  such  annual  deductions  thereout  as  afore- 
said, until  the  sale  thereof  as  hereinafter  directed,  and  also  diTide  any 
dividends  to  be  received  on  the  said  £1,003  Consols  before  the  transfer 
and  sale  hereinbefore  directed  into  five  equal  shares,  and  pay  the  same 
during  the  life  of  F.  iA  like  manner  as  the  proceeds  of  the  sale  of  the 
residue  of  the  £1,003  Consols." — '<  And  Let  the  said  share  of  the  lease- 
hold rectory  tithe  rent-charge,  and  also  of  the  glebe  lands  of  the  rectoxy 
of  E.,  granted  by  the  two  several  leases,  dated  &c.,  be  sold  with  the 
approbation  of  the  Judge,  and  the  money  to  arise  by  such  sale  he 
lodged  in  Court  to  the  credit  of  &o. — ^And  all  persons  interested  in  the 
proceeds  are  to  be  at  liberty  to  apply  in  Chambers  as  to  the  costs  of 
and  attending  such  sale,  and  as  to  the  application  of  the  proceeds  and 
of  the  income  thereof." — [Add  Lodgment  and  Payment  Schedule, 
directing  lodgment  in  Court  of  Consols,  and  of  annual  sums  of  £100 
and  investment,   also    sale  for  payment  of   costs  and  payment  of 
dividends  to  tenant  for  life.] — ^See  Maddy  v.  Hale,  C.  A.,  11  July,  1876, 
B.  2352 ;  S,  C,  3  Ch.  Div.  827. 

For  inquiry  whether  an  arrangement  (under  23  &  24  Y.  c  124),  mentioned 
in  the  chief  clerk^s  certificate — by  which  the  Ecclesiastical  Commis,  who 
declined  to  grant  any  further  renewal,  offered  to  sdl  to  the  trustees  jwot  of 
the  leasehold  property  and  tithe  rent-charge  on  a  surrender  of  the  existinf 
lease  in  the  remainder,  and  payment  of  £2,620  (which  exceeded  the  lenewu 
fund  by  £1,580)  by  way  of  equality  of  exchange—was  proper  and  beneficial 
to  be  entered  into  oy  the  trustees,  having  regard  to  the  value  of  the  lease- 
holds, and  to  the  rie^ht  of  the  remaindermen  to  succeed  on  the  death  of  the 
tenant  for  life  to  the  enjoyment,  as  nearly  as  might  be,  of  the  wrpus  of 
the  property,  or  whether  any  and  what  modifications  to  which  the  Commrs 
were  wilHng  to  agree  should  be  made  therein,  with  the  further  inquiry  as 
to  raising  the  money  necessary  in  addition  to  the  funds  accumulated  for 
renewals  and  available  for  that  purpose  (£1,040),  see  ffollier  v.  Bume,  L.  C. 
for  M.  E.,  23  May,  1873,  A.  2985 ;  8.0,,  16  Eq.  163. 
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9.  The  Like — Renewal  Fund  to  be  retuimed  to  Tenant  for  Life — Leave 
to  sell  Leasehold  Interest  in  the  Tithe,  and  purchase  Reversion  in 
Fee  of  the  Glebe  from  the  Ecclesiastical  Commissioners. 

'' Akd  it  appearing  that  a  renewal  cannot  be  obtained  of  the  lease, 

dated  &c.,  of  the  glebe  and  tithe  at  IJ.  in  the  county  of  G.,  in  the  plead- 

ings  mentioned,  which  lease  is  now  subsisting  and  vested  in  the  Pits, 

as  the  trustees  of  the  settlement,  dated  &c.,  in  the  pleadings  mentioned, 

Dedaze  that  the  Deft  H.,  as  the  tenant  for  life  of  the  said  leasehold 

premises  under  the  said  settlement,  is  entitled  to  the  portion  of  the 

rents  and  profits  of  the  said  leasehold  premises  retained  by  the  Pits  to 

meet  the  expense  of  the  fines  and  fees  which  would  have  been  payable 

on  a  renewal  of  the  said  lease  if  a  renewal  could  have  been  obtained." 

—Direction  to  raise  and  pay  costs  out  of  £ —  Consols  standing  in  the 

Pit's  names,  which  had  arisen  from  the  investment  of  the  rents  so 

retained  by  them,  and  for  transfer  of  the  residue  to  H. — ''And  Let  the 

Pits  be  at  liberty  to  sell  to  the  Ecclesiastical  Commrs  for  England  the 

leasehold  interest  in  the  said  tithes  now  vested  iu  them,  as  such  trustees, 

imder  the  said  lease,  dated  &c.,  and,  as  such  trustees,  to  purchase  the 

reversion  in  fee  in  the  said  glebe  expectant  on  the  termination  of  the 

said  lease,  and  of  the  tithe  rent-charge  thereon ;  And  Let  the  Pits  be  at 

liberty  to  lay  proposals  before  the  Judge  for  that  purpose ;  And  Let  the 

said  Ecdesiastioal  Commrs  be  at  liberty  to  pay  the  money  which  will 

be  coming  from  them,  upon  the  balance  of  the  purchase-money  to  be 

respectively  received  by  and  paid  to  them  upon  the  said  transaction,  to 

the  Pits  as  such  trustees  as  aforesaid ;  And  Let  all  proper  parties  join 

in  a  proper  assignment  of   the  said  leasehold  interest  to  the  said 

Ecdeaiastical  Commrs,  such  assignment  to  be  settled  by  the  Judge  in 

case  the  parties  differ;  And  Let  the  Pit's  and  Deft's  costs  of  and 

incident  to  the  said  sale  and  purchase,  and  of  and  relating  to  the 

assignment  and  conveyance  to  complete  the  same  respectively,  be  taxed 

by  the  taxing  master,  as  between  solr  and  client,  and  be  paid  and 

retained  by  the  Pits  out  of  the  money  to  be  paid  to  them  by  the 

Ecclesiastical  Conmirs  as  aforesaid." — ^Directions  to  invest  the  residue 

in  the  trustees'  names,  on  the  subsisting  trusts  of  the  settlement ; — 

''  And  Let  the  Pits,  as  such  trustees  as  aforesaid,  take  a  couveyance 

<^  the  reversion  in  fee  of  the  said  glebe,  and  of  the  tithe  rent-charge 

thereon,  when  so  purchased  as  aforesaid,  and  stand  possessed  of  the 

same  upon  the  trusts  by  the  said  settlement  declared,  or  referred  to, 

respecting  the  said  leasehold  glebe  and  tithe  at  U.  aforesaid,  or  upon 

such  of  them  as  shall  be  then  subsisting  undetermined  and  capable  of 

being  carried  into  effect,  such  conveyance  to  be  settled  by  the  Judge  in 

case  the  parties  differ  about  the  same." — Liberty  to  apply. — Morrea  v. 

Hodges,  M.  E.,  16  Jan.  1860,  B.  163;  27  Beav.  625. 

The  payment  of  the  renewal  fund  to  the  life  tenant  in  this  case  has  been 
exphdned  on  the  ground  that  there  was  no  express  paramount  trust  to  renew, 
bat  merely  a  direction  for  the  trustees  to  use  their  utmost  endeavours  to 
renew,  and  to  raise  the  fines  out  of  Ihe  rents  and  profits,  or  by  mortgage  or 
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oUier  disposition:  see  Maddy  y.  EaU,  3  Gh.  D.  327;  Woo^9  EOtUe,  10  £q. 
672;  Lewin,  412. 

10.  Enfranchisement  of  a  Rectorial  Manor ^  Olehe^  and  Demewes,  held 
hy  Testator  on  Lease  for  Lives, 
''And  this  Court  being  of  opinion  that  the  conditional  oontract,  dated 
&c.,  entered  into  between  the  Estates  Committee  of  the  Ecclesiastical 
Commrs  for  England,  bj  C,  their  agent,  of  the  one  part,  and  A.  and  B. 
of  the  other  part,  for  the  smrender  and  enfranchisement  of  parts  of  the 
hereditaments  held  by  the  testator  8.,  bj  indenture  of  lease,  dated  &c., 
in  the  order  dated  &c.,  mentioned,  is  fit  and  proper,  and  for  the  benefit 
of  the  parties  interested  under  the  will  of  the  testator,  doth  order  that 
the  same  be  carried  into  effect ;" — Consent  bj  an  annuitant  to  release 
his  annuity  for  the  purpose  of  the  enfranchisement ; — *'  And  upon  the 
execution  by  the  said  A.  and  B.  of  the  indenture  of  surrender  intended 
to  be  made  between  &c.,  and  by  the  said  Ecclesiastical  Commis  of  the 
indenture  of  oonyeyance  intended  to  be  made  between  &c.,  the  engross- 
ments whereof  hare  been  settied  and  approved  by  &c.,  and  are 
identified  &c.  as  proper  deeds  for  carrying  the  said  contract  into  effect, 
and  for  vesting  the  reversion  in  four  undivided  fifth  parts  of  such  of 
the  premises  held  under  the  said  indenture  of  lease  as  are  agreed  to 
be  enfranchised  by  the  said  contract  in  the  said  B.,  the  sole  trustee  of 
the  will  of  the  testator,  upon  the  trusts  in  the  said  order  dated  Ac, 
referred  to,  such  execution  to  be  certified  {or  verified  by  affidavit); 
Let  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto, 
the  cash  thereby  directed  to  be  paid  to  the  said  Ecclesiastical  Commrs 
being  in  satisfaction  of  the  four  undivided  fifth  parts  payable  by  the 
said  B.,  as  representing  the  estate  of  the  said  testator,  to  the  said  Eccle- 
siastical Commrs  of  the  purchase-money,  value  of  timber,  and  interest 
tmder  the  terms  of  the  said  contract." — ^Direction  that  the  lands 
enfranchised  and  the  proceeds  of  sale  thereof  shall  stand  charged 
with  the  payment  of  the  annuity  released  by  the  order. — [Add  Pay- 
ment Schedule  form,  according  to  S.  C.  F.  R  86,  r.  52.]— See  iSmt/A  v. 
S.^  M.  B.,  at  Chambers,  4  Aug.  1860,  B.  1881. 

NOTES. 
OBLIGATION  TO  BSNEW. 

The  provisions  of  23  &  24  Y.  c.  145,  ss.  8,  9,  as  to  the  renewal  of  leasee  by 
trustees  imder  instruments  executed  since  28th  August,  1860,  were  repealed 
by  the  Settied  Land  Act,  1882  (45  &  46  Y.  c.  38),  s.  64,  but  substantiaUy  re- 
enacted  by  the  Trustee  Act,  1888  (51  &  52  Y.  c.  59^,  which  provides,  bye.  10, 
that  any  trustees  of  renewable  leaseholds  may,  ana  if  roNt^uired  by  any  penon 
beneficially  interested  it  shall  be  their  duty  to  use  their  best  endeavours  to, 
renew  on  the  accustomed  and  reasonable  terms,  and  may  surrender  and  do 
all  requisite  acts ;  but  this  is  not  to  apply  to  any  case  where  by  the  terms  of 
the  instrument  the  person  in  possession  for  his  life  or  other  limited  interest 
is  under  no  obligation  to  renew  the  lease,  or  contribute  to  the  expenses  of 
renewal,  unless  the  consent  in  writing  of  such  person  is  obtainea  to  the 
renewal.  By  s.  11,  trustees  may  apply,  for  the  purpose  of  renewal,  any 
money  in  their  hands  in  trust  for  the  persons  beneficiaUy  interested  in  tho 
lands,  and  raise  the  money  required  by  mortgage  of  the  lands  renewed,  oc 
other  lands  held  on  the  same  trusts. 
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These  provisionB  are  for  the  protection  of  trustees,  and  do  not  alter  the  law 
as  hetween  tenant  for  life  and  remainderman :  Me  Baring^  Jeune  y.  B,, 
(1893)  1  Ch.  61. 

In  the  absence  of  express  provision,  there  is  no  obligation  on  a  tenant  for 
life  to  renew  renewable  leaseholds  (see  Stoney,  Theedy  2  Bro.  C.  0.  247 ;  White 
V.  FT.,  9  Ves.  661 ;  Captl  v.  Wood,  4  Russ.  600),  but  he  may  be  compelled  to 
surrender  the  lease  for  the  pui*pose  of  renewal :  White  v.  W,^  4  Ves.  27,  36. 

If  he  renews,  not  being  Dound  to  do  so,  the  renewed  lease  is  subject  to  the 
trusts,  and  enures  for  the  benefit  of  the  persons  entitled  to  the  benefit  of  the 
original  lease  :  Palmer  v.  Young ^  1  Vem.  276;  Eowe  v.  Chichester ^  Amb.  715; 
Pickering  v.  Vowles,  1  Bro.  C.  C.  197 ;  Brookman  v.  Halea,  2  V.  &  B.  45 ; 
Ketch  T.  Sandford,  1  L.  0.  Eq.  46,  and  cases  there  cited ;  and  this  rule 
applies  equally  to  a  purchase  of  the  reversion:  Phillips  v.  P.,  29  Ch.  Div. 
673 ;  Re  Lord  RanelagKs  Will,  26  Ch.  D.  690  (where  the  assignee  of  tenant 
for  life  having  purchased  was  held  a  trustee,  but  entitled  to  be  recouped  his 
purchase-money). 

Where  a  lessee,  having  assigned  the  lease  by  way  of  settlement,  without 
disclosing  such  settlement,  took  a  new  lease  for  a  longer  term  on  a  surrender 
of  the  old  one,  the  new  lease  was  bound  by  the  settlement :  Re  Lulham^ 
BHnton  y.  X.,  53  L.  J.  Ch.  928 ;  32  W.  B.  1013 ;  8.  C,  affirmed  on  appeal, 
33  W.  E.  788 ;  53  L.  T.  N.S.  9. 

EXPENSES  OF  RENEWAL. 

According  to  the  old  rule,  the  tenant  for  life  was  bound  to  pay  one-third, 
and  the  remaindermen  two-thirds  of  the  fines:  see  Vemey  v.  K.,  Amb.  88; 

1  Vez.  428 ;  but  this  rule  was  abandoned  by  Lord  Thurlow  in  Nightingale  v. 
Lawsan,  1  Bro.  C.  C.  440 ;  White  v.  fF.,  9  Ves.  657  ;  and  it  is  now  settled 
that  where  no  provision  for  meeting  the  expense  has  been  made  by  the 
settlor  or  testator,  the  tenant  for  life  and  remaindermen  must  contribute 
in  proportion  to  their  actual  enjoyment  under  the  renewal:  Jones  v.  J., 
5  Ha.  440;  Bradfi/rd  v.  Brownjohn,  3  Ch.  711;  Hudlestone  v.  Whelpdale, 
9  Ha.  775,  786;  and  see  Lewin,  Trusts,  414  et  seq. ;  Dav.  Conv.  vol.  iii., 
611,  612,  614;  Re  Baring,  Jeune  y.  B.,  (1893)  1  Ch.  61,  where  the  enjoyment 
was  to  be  ascertained  bv  actuarial  valuation. 

If  the  tenant  for  life  pays  the  renewal  fine,  although  he  will  not  be 
entitled  during  his  life  to  repayment,  as  the  actual  benefit  derived  by  him 
cannot  be  ascertained  imtil  nis  death  {Harris  v.  iT.,  10  W.  B.  826,  Form  5, 
9up,  p.  1487),  his  represves  will  be  entitled  to  repayment  of  the  proportion 
of  what  he  has  paid,  to  be  ascertained  by  reference  to  his  actual  enjoyment, 
witiii  compound  interest  at  4  p.  c.  down  to  his  death,  and  simple  interest 
afterwards :  Bradford  v.  Brownjohn,  3  Ch.  711,  Form  6,  sup,  p.  1488 ;  Night- 
ingale V.  Lawson,  1  Bro.  C.  C.  443. 

He  will  not  be  charged  prospectively  with  fines  for  a  renewal,  of  which  he 
may  not  live  to  get  any  benefit :  Isaac  v.  Wall,  6  Ch.  D.  706 ;  and  if,  owing 
to  his  death  during  tne  existence  of  the  original  lives,  he  has  derived  no 
benefit  from  the  renewal,  his  represves  will  be  entitled  to  the  whole  sum 
which  he  has  paid :  Harris  v.  JJ.,  32  Beav.  333,  sup,  p.  1488 ;  but  their  claim 
must  be  made  without  delay :  Ainslie  v.  Har court,  28  Beav.  313. 

If  the  expenses  of  renewal  have  been  directed  by  the  settlor  or  testator  to 
be  raised  by  sale  or  mortgage  of  the  estate  itself  or  of  another  estate,  the 
tenant  for  life  loses  the  rent  of  the  part  sold,  or  has  to  keep  down  the  interest 
in  case  of  a  mortgage :  Ainslie  v.  Harcourt,  28  Beav.  313 ;  Playtersy.  Abbott^ 

2  My.  &  K.  97. 

If  the  expenses  of  renewal  have  been  directed  to  be  paid  out  of  the  rents 
and  profits,  ^e  burden  is  thrown  on  the  tenant  for  life  entirely  (even  where 
the  rents  applicable  for  fines  have  been  misapplied  by  the  trustees) :  Solley  v. 
Wood,  29  Beav.  482 ;  see  also  Bradford  v.  Brownjohn,  sup. 

And  if  under  a  trust  to  renew  and  pay  the  expenses  from  rents  and  profits 
the  trustees  or  the  tenant  for  life  fail  to  renew,  the  remainderman  is  entitled 
to  an  inquiry  with  a  view  to  charging  the  trustees  or  the  estate  of  the  tenant 
for  life  with  what  would  have  been  a  reasonable  fine  at  the  proper  time  for 
renewal :  L,  Montfort  v.  L,  Cadogan,  19  Ves.  635 ;  17  Ves.  485 ;  Colegrave  v. 
Manby,  2  Mad.  72,  87  ;  S.  C,  2  Buss.  238. 

These  rules  apply  to  leases  for  Hyes  as  well  as  for  years :  Jones  y:  J,,5  Ha. 
440 ;  Bradford  y.  Brownjohn,  3  Ch.  711 ;  and  also  to  leases  for  lives  of  copy- 
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holds  (see  Harrii  y.  U.,  32  Bear.  333,  9up.  p.  1488 ;  PlayUrB  y.  AhboU,  S 
Mj.  A  K.  97} ;  and  the  fines,  fees,  and  expenses  payable  on  the  admission  of 
new  trustees  to  copyholds  are  payable  by  the  tenant  for  life  and  remamder- 
men  in  proportion  to  the  value  of  their  respective  interest^:  Carter  v.  Sebright, 
26  Beay.  374. 

But  the  lord  is  entitled  to  a  fine  in  respect  only  of  a  transmission  of  the 
legal  estate,  and  not  in  respect  of  the  equitable  interest  where  the  leal 
estate  remains  in  the  tenant  admitted  on  the  roU :  Hall  y.  Bromley ,  So  uL 
Div.  642. 

As  between  the  tenant  for  life  of  the  reversion  and  remaindermen,  fines 
and  heriots  received  for  renewals  are  casual  profits  payable  to  tenant  for  life : 
Brigitocke  y.  B.,  8  Ch.  D.  357. 


ECCLESIASTICAL  LEASES— 23  &  24  Y.  C.  124. 

In  the  case  of  church  leases  (now  no  longer  renewable)  trustees  and  others 
with  ix>wer  to  raise  money  for  procuring  a  renewal  were  authorised  bv  the 
Ecdeeiastical  Comm.  and  Episcopal  and  Capitular  Estates  Amen^ent 
Act,  1860  (23  &  24  Y.  c.  124,  amending  and  extending  14  &  15  Y.  c.  101, 17 
&  18  Y.  c.  116),  to  raise  money  for  purchasing  the  reversion  of  the  property, 
or,  having  no  power  to  sell,  they  might,  with  the  consent  in  writing  of  the 
person  beneficially  interested,  or  if  sudi  person  were  unwilling  or  incompetent 
to  consent,  with  the  approbation  of  the  Court,  to  be  obtained  on  petitkm,  sell 
the  estates  held  under  the  lease  and  hold  the  purchase-money  upon  the  same 
trusts  as  the  leaseholds  would,  if  not  sold,  have  been  subject  to :  ss.  20,  24, 
25,36—38. 

If  there  was  no  absolute  paramount  trust  for  renewal,  the  Court  refused 
to  sanction,  to  the  prejudice  of  the  tenant  for  life,  whose  income  would  be 
thereby  diminished,  an  agreement  under  this  Act  for  the  purchase  by  the 
trustees  of  the  reversion  of  church  leaseholds  which  could  no  longer  be 
renewed  :  Hay%vard  v.  PiU,  5  Ch.  214 ;  and  has  given  him  the  accumulated 
fund:  see  Morre»  v.  Hodges,  27  Beav.  625;  Tardiffy.  Boinruon,  lb.  629,  n.; 
Richardson  v.  Moore^  6  Madd.  83,  n.  (cases  favourable  to  the  interests  of 
tenant  for  life). 

But  if  the  instrument,  by  containing  an  absolute  trust  for  renewal,  shows 
the  paramount  intention  of  the  settlor  or  testator  that  the  remaindermen 
should  succeed  to  the  enjoyment  as  nearly  as  may  be  of  the  corpus  of  the 
property,  t»  the  income  of  which  the  tenant  for  life  is  entitled,  the  Court 
will  carry  into  effect  the  arrangement,  notwithstanding  the  opposition  of  the 
tenant  for  life,  and  give  him  the  income  only  of  the  invested  ponhase- 
money :  Maddy  v.  Hale,  3  Ch.  Div.  327  (reversing  Y.-C.  M.),  Form  8,  p.  1489; 
Hollier  y.  Bume,  16  Eq.  163 ;  Wood^s  Estate,  10  Eq.  672;  Be  Barber's  SettM 
Estates,  18  Ch.  D.  624 ;  Be  Lord  Ranelagh's  Will,  sup. 

Where  the  tenant  for  life  is  of  unsound  mind  not  so  found,  an  order 
under  23  &  24  Y.  c.  124,  s.  38,  sanctioning  a  sale  is  made  by  the  Chancery 
Division,  and  not  in  lunacy :  see  Be  Cheshire,  7  Ch.  50. 

An  imderlessee  of  church  lands,  of  which  his  lessors  have  purchased  the 
reversion  under  23  &  24  Y.  c.  124,  is  entitled  not  to  a  perpetual  renewal,  but 
to  be  allowed  to  purchase  the  reversion  from  his  lessors  on  the  terms  of  pay- 
ing them  a  due  proportion  of  the  purchase-money  and  expenses  incurred  in 
their  purchase,  reg^ml  being  had  to  his  existing  interests  under  his  lease : 
PostUthivaiU  v.  LewthwaiU,  2  J.  &  H.  237. 

(IV.)  PROBTJCTION  OP  CESTUI  QUE  VIE — 6  ANKE,  C.  18. 

1.  Order  to  produce  Cestui  que  Vie  at  Church  Porch — 6  Anne^  c.  18. 

Upon  motion  &c.  by  counsel  for  A.,  who  alleged  that  the  said  A.  is 
entitled  to  the  immediate  reversion  of  —  after  the  death  of  B.,  who, 
the  said  A.  hath  good  reason  to  believe,  is  dead,  and  that  his  death  is 
concealed*  by  C,  as  by  affidavit  appears ;  And  upon  reading  the  said 
affidavit,  this  Court  doth  order  that  the  said  C.  do  produce  and  shoir 
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the  said  B.  to  &c.,  at  the  door  of  the  parish  church  of  — ,  in  the  county 
of  — ,  on  the  —  day  of  — ,  between  the  hours  of  —  and  —  of  the  dock 
in  the  forenoon  of  the  same  day,  according  to  the  statute  made  and 
passed  &c.— .Erp.  Best^  L.  K.,  12  June,  1760,  A.  333  ;  Re  Lingen,  12 
Sim.  104 ;  Re  Cloasey,  V.-O.  S.,  20  Jan.  1854,  A.  780 ;  2  S.  &  G.  46 ; 
Re  Owen,  V.-O.  H.,  21  Dec.  1878,  B.  2266;  10  Oh.  D.  166. 

2.  To  produce  before  Commimoners^  or  the  CouH, 

Wheseas  by  an  order,  dated  &c.  [^Recite  former  order], — ^Now,  upon 
motion  Sec,  who  alleged,  that  it  appears  by  the  affidavit  of  Sec.  [State 
service  of  the  last  order,  attendance  at  the  place  therein  mentioned,  and 
the  non-production  of  the  person],  and  upon  reading  the  said  order  and 
affidavits,  this  Court  doth  order  that  the  said  A.,  having  personal 
notice  hereof,  do  produce  the  said  B.,  If  before  Commrs,  before  C.  of  — 
and  D.  of  — ,  at  &c.  — ,  on  the  —  day  of  — ,  between  the  hours  of  — 
and  —  o'clock  in  the  forenoon  of  that  day  [If  before  the  Court,  at  the 
bar  of  this  Court,  at  the  sitting  of  this  Court  the  —  day  of  — ],  accord- 
ing to  the  said  statute.— ^a^t?.  Best,  L.  K.,  13  Nov.  1760,  A.  10;  Exp. 
De  Trafford,  V.-C.  W.,  Nov.  1845,  A.,  lb.  Re  Clossey,  sup. 

For  the  like  order  for  the  assignees  of  the  life  estate  to  produce  the  tenant 
for  life  on  evidence  that,  when  laist  seen,  he  was  hopelessly  ill,  see  Re  Dennis, 
V.-C.  S.,  18  July,  1860,  A.  1539;  S.  C,  8  W.  R.  649. 

8.  Unal  Order — Cestui  que  Vie  not  being  produced  in  Court, 

Whebeas  &c.  [Recite  forfner  order]. — Now,  upon  motion  &c.,  who 
alleged  that  the  said  W.  and  I.  have  been  personally  served  with  the 
said  order,  as  by  affidavit  now  produced  and  read  appears,  and  the 
said  W.  and  I.  not  producing  the  said  M.  (c.  q.  vie)  in  Court,  pursuant 
to  the  said  order,  and  no  one  attending  for  the  said  W.  and  I.,  this 
Court  doth  declare,  that  the  said  M.  ought  to  be  deemed  and  taken  to 
be  dead,  according  to  the  said  statute,  and  doth  order  the  same  accord- 
ingly.—i?e  Lingen,  V.-C,  1  May,  1841,  B.  535 ;  Exp.  Childs,  L.  C, 
18  Jan.  1723,  A.  85. 

For  an  alternative  order  to  produce  before  Commrs  or  the  Court,  see  Exp, 
St,  Avbyn,  4  May,  1799,  B.  319. 

For  orders — ^for  leave  for  claimants  to  send  over  the  Commrs  at  their  own 
charge  to  Brussels,  to  view  person  there,  see  Lennard  v.  E.  Sussex,  L.  C, 
14  Oct.  1708,  B.  507;  and  to  produce  him  before  same  Commrs  at  the  Middle 
Temple  Hall,  or  in  default  the  party  to  be  taken  to  be  dead,  Ih,  605. 


NOTES. 
PROBTTCnOK  OF  CESTUI  QUE  VTE  UNDEB  6  ANITE,  a  18. 

By  sect.  1,  persons  claiming  after  the  death  of  c.  q,  vie,  upon  affidavit  of 
title,  and  of  their  belief  that  c.  q.  vie  is  dead,  and  his  death  concealed,  may 
once  a  year,  upon  application  by  motion  (which  is  to  be  made  ex  parte :  see 
Dan.  1909 ;  6tJi  ed.  2196^,  obtam  an  order  for  his  production,  at  such  time 
and  place  as  the  Court  shall  direct,  on  personal  or  other  due  service  of  the 
order,  to  the  persons  therein  named,  not  exceeding  two — in  default  the  Court 
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may  order  production  in  Court  or  before  Commrs — in  defenlt  f  if  liefore 
Commrs,  the  return  to  be  filed),  the  c.  q,  vf e  is  to  be  taken  to  be  a«id,  and 
the  claimant  may  enter;  by  sect.  2,  on  affidavit  that  e.  q.  vie  is  beyond  seas, 
claimant  may,  at  his  own  charge,  send  over  the  persons  named  to  view,  and 
on  their  return  of  non-production,  to  be  filed  as  before,  may  enter;  by 
sect.  3,  provision  is  made  for  re-entry,  He,  q.  viela  alive ;  by  sect.  4,  tenant 
]^T  autre  vie  showing  he  is  alive,  but  cannot  be  produced,  may  continue 
in  possession ;  by  sect.  5,  a  person  holding  over  is  to  be  deemed  a  tres- 
jMisser,  and  liable  for  damages. 

Where  c.  9.  vie  is  to  be  produced  to  Commrs,  and  their  return  is  filed,  no 
further  order  is  necessary :  see,  however,  Dan.  1910 ;  6th  ed.  2197. 

In  Re  Lingen,  12  Sim.  104,  where  the  seoond  order  was  to  produce  in  Conit, 
and  80  there  was  no  return  to  be  filed,  the  Y.-C.  thought  that  an  eniry  in 
the  registrar's  minute-book  would  be  sufficient,  but  an  order  was  drawn  up : 
see  also  Exp,  Childs^  Form  3,  sup, ;  and  this  seems  the  proper  course:  and 
see  Re  Cltmey,  2  S.  &  G.  46. 

In  Re  Isacux,  4  M.  &  C.  11,  the  tenant  pur  autre  vie  was  not  allowed  Oie 
costs  of  production  under  the  first  order,  the  Act  being  silent  as  to  such 
costs ;  but  the  Act  appears  to  give  the  costs  of  production  before  the  Conit 
or  Commrs. 

The  M.  R.  had  no  jurisdiction  under  this  Act :  Meyrick  v.  Lawe$,  23  Beav. 
449 ;  5  W.  B.  746 ;  but  since  the  Jud.  Acts  the  jurisdiction  is  no  longer 
vested  only  in  the  L.  C,  Lord  Keeper,  or  Commrs  for  the  custody  of  the 
Great  Seal,  but  has  been  transferred  to  the  High  Court  of  Justice :  see  Jud. 
Act,  1873,  ss.  16,  17 ;  Jud,  Act,  1875,  s,  3. 

A  devisee  of  land,  in  case  of  the  death  of  another  without  leaving  issue,  is  a 
person  who  has  a  claim  in  expectancy  to  an  estate  after  the  death  of  a  person 
within  sect.  1 :  Re  Fople,  Exp,  Baker,  40  Ch.  D.  589. 

The  assignee  of  a  tenant  for  life  is  within  the  Act :  Exj^,  Casti^ine,44 
J  J,  T.  N.S.  469 ;  and  a  person  having  a  mere  interest  determmable  on  a  Hfe, 
ex.  gr.,  a  wife  left  in  possession  of  the  rents  by  her  absentee  husband,  the 
tenant  for  life,  as  his  agent :  Re  Stevens,  31  Ch.  D.  320. 

The  order  may  be  made  in  the  absence  of  satisfactory  proof  that  thee  9.  ctf 
is  living :  Re  Clossey,  2  Sm.  &  G.  46 ;  and  on  evidence  that  when  last  seen  he 
was  hopelessly  ill :  Re  Dennis,  8  W.  R.  649 ;  7  Jur.  N.S.  230 ;  and  also  when 
the  person  in  possession  who  has  been  applied  to  makes  no  answer  to  the 
appbcation :  Re  Oiven,  10  Ch.  D.  167. 

On  reasonable  evidence  of  the  existence  of  c.  q.  vie,  and  belief  that  he  is 
concealing  himself,  the  time  for  his  production  may  be  enlarged:  In  re  St, 
John*s  Hospital,  16  W.  R.  670. 

The  order  was  made  on  the  affidavit  of  one  of  the  reversioners,  the  o&er 
being  an  ambassador  resident  abroad :  E^,  Dashwood,  W.  N.  (88)  139. 


(v.)   DISENTAILINO  TTNDEB  FIKE8  AKD  aECOVEBIES  ACT,  3  &  4  W.  4,  C.  74. 

1.  Consent  by  Court  as  Protector  in  case  of  Felony  and  limits  to 
letting  in  Mortgage — Sects,  33,  48,  49. 

Deglabe  that  G.,  the  tenant  for  life,  having  been  convicted  of  felony, 
as  in  the  petition  mentioned,  this  Court  hath,  for  the  purposes  of  the 
said  Act,  become  the  protector  of  the  settlement  made  by  the  inden- 
tures of  lease  and  release  dated  &c.,  and  by  the  recovery  suffered  in 
pursuance  of  the  agreement  contained  in  the  said  indenture  of  release ; 
And  Declare,  that  this  Court,  as  such  protector,  consents  to  bar  the 
estate  of  the  Petr  as  tenant  in  tail  in  remainder  expectant  on  the  deter- 
mination of  the  life  estate  of  the  said  G.,  of  and  in  the  several  lands, 
tenements,  and  hereditaments  mentioned  and  comprised  in  the  said 
settlement,  so  far  as  may  be  necessary  to  enable  the  Petr  to  raise  tiie 
sum  of  £— ,  upon  mortgage  thereoni  subject  neyerthelees  to  all  piior 
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mcumbranoes  affectmg  the  said  lands  &o.,  together  with  the  costs 
(charges,  and  expenses)  of  this  application  (and  incident  thereto)  and 
consequent  thereon,  and  also  of  the  said  mortgage  (and  incident  thereto) 
and  consequent  thereon ;  And  Let  a  proper  deed,  for  the  purpose  oi 
barring  the  said  estate,  be  settled  by  the  Judge. — Re  Gravenory  V.-C. 
K.  B.,  22  Dec.  1847,  A.  584 ;  and  for  form  oi  petition  and  evidence  in 
support,  see  1  D.  &  S.  700. 

On  the  question  whether  the  power  of  the  Court  to  act  as  protector,  where 
the  protector  of  the  settlement  mall  be  conyicted  of  felony,  has  been  affected 
by  the  Felony  Act,  1870  (33  &  34  V.  c.  23),  see  notes,  in/,  p.  1498. 

For  order  m  Lunacy,  and  under  the  3  &  4  W.  4,  c.  74,  where  limatic  was 
tenant  in  tail  in  possession,  consenting  to  first  tenant  in  tail  in  remainder 
barring  the  subsequent  limitations,  see  Be  Blewitt,  6  D.  M.  &  G.  187. 

2.  Inquiry  as  to  Legal  Estate — In/ant — Protector — BeneficiarieB — 

Sects.  33,  48. 

Let  an  inquiry  be  made  in  whom  the  legal  estate  in  the  heredita* 
ments  in  the  petition  mentioned  is  vested,  and  whether  such  person  is 
or  is  not  an  infant,  and  who  is  the  protector  of  the  (settlement  of  the) 
said  hereditaments  under  the  will  of  the  testator  in  the  petition  named, 
and  who  is  or  are  beneficially  entitled  thereto  under  the  said  will,  and 
for  what  estates  respectively. — Re  Toms,  M.  E.,  24  May,  1836,  B.  630. 

For  inquiry  whether,  under  the  limitations  in  the  settlement,  the  stock  in 
question  was  subject  to  be  laid  out  in  land,  and  upon  what  use,  and  who 
would  be  entitled  thereto  if  so  laid  out ;  and  whether  a  lunatic,  if  of  sound 
mind,  would  be  the  protector  of  the  settlement  within  the  meaning  of  the 
Act,  and  for  the  further  order,  see  Grant  v.  Tea,  3  M.  &  K.  246. 

3.  Order  without  previous  Inquiry — Infant — Money — Land — 

Sect.  71. 

Upon  reading  the  said  petition,  the  (probate  of  the)  will  of  F.,  dated 
&c.,  the  judgment  dated  &c.,  &c.,  the  indentures  dated  &c.,  the  inden- 
ture of  assignment,  dated  &c.,  duly  enrolled  in  this  Court,  an  affidavit 
of  — ,  filed  &c.,  of  the  execution  of  the  said  deed  {_Enter  proof  ofage]^ 
an  affidavit  of  — ,  filed  &c.,  of  no  charge  or  incumbrance  affecting  the 
fond  in  question,  and  the  certificate  of  the  fund,  Let  the  £ —  Consols 
in  Court  to  the  credit  of  &c.,  **  Money  to  be  laid  out  in  the  purchase  of 
estates  in  D.,"  and  any  dividend  to  accrue  thereon,  be  transferred  and 
paid  to  the  Petr  A. — [Add  Payment  Schedule,  Form  44.] — See  Fitz* 
Herbert  v.  Batemany  M.  B.,  17  Feb.  1834,  A.  638;  Woodgaier.  Kiniiside, 
M.  B.,  23  Jan.  1840,  B.  313. 

4.  Inquiry  who  is  entitled^  and  as  to  Charges. 

JjBT  an  inquiry  be  made  whether  (how  and  in  what  manner)  the  Petr 
is,  under  and  by  virtue  of  the  Act  of  &c.  (Fines  and  Recoveries  Act) 
entitled  to  the  £ —  &c.  in  the  petition  mentioned ;  And  whether  there 
are  any,  and  what,  charges  or  incumbrances  affecting  the  same. — 
Adjourn  Scc^-Exp.  Stratton,  V.-C,  2  June,  1834,  B.  1029 ;  Exp.  Bush- 
neU,  M.  B.,  25  June,  1834,  A.  1011. 
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5.  Further  Order, 

Let  the  £ —  Consok  standing  &c.  in  the  names  of  &c.  be  transferred 
by  F.y  as  the  legal  pers.  repreeve  of  the  testator,  into  the  joint  names 
of  the  Petrs  {protector  of  the  settlement  and  remainderman  who  had  con- 
curred in  executing  a  disentailiwjf  deed),  or  be  otherwise  disposed  of  as 
they  shall  direct  or  appoint,  discharged  from  the  trusts  of  the  will  and 
codicil  of  the  testator  {creating  the  entail). — Eayt.  FuUerton,  Y.-C,  28 
Jan.  1837,  A.  227. 

6.  Declaration  of  Title^  under  Disentailing  Deed,  to  Past  and  Future 
Rents  and  Personal  Estate  to  be  invested,  8[c. — 8ed.  71. 

Declabe  that  the  Pits  J.  and  N.  are  the  persons  now  entitled  under 
the  will  of  G.  the  testator  &c.,  and  under  the  disentailing  deed  dated 
&c.,  to  the  beneficial  interest  in  the  rents  and  profits  of  the  real  estate 
now  subject  to  the  trusts  of  the  wiU  of  the  testator,  and  to  the  bene- 
ficial interest  in  his  residuary  personal  estate,  and  to  the  possession  of 
those  estates  respectively ;  And  Let  the  Defts  E.  and  F.  {trustees  of 
the  will)  deal  with  and  dispose  of  the  said  estates  as  the  Pits  shall 
direct. — Account  of  moneys  receiyed  and  payments  made  by  Defts 
E.  and  F.,  or  by  any  other  person  &c.  since  the  death  of  the  testator  in 
respect  of  his  real  and  personal  estate  and  the  rents  and  profits  thereof. 
— ^Directions  for  taxation  and  payment  of  costs. — Fordham  y.  F.,  M.  B^ 
6  Dec.  1864,  A.  2443 ;  S.  C,  84  Beav.  69 ;  13  W.  R  197. 

NOTES. 

By  the  Fines  and  Beooyeries  Act  rs  &  4  W.  4,  c.  74),  ss.  15—21,  38,  S9, 
power  is  giyen  to  disentail  in  fee,  or  lor  a  less  estate  or  a  limited  purpose,  or 
enlar^  base  fees,  and  yoidable  estates  are  confirmed,  subject  as  thsn 
mentioned. 

By  s.  22,  the  owner  of  the  first  existing  estate  imder  a  settlement  prior  to 
the  estate  tail  under  it  is  to  be  the  protedbor :  see  Be  Dudson^  8  Ch.  Diy.  628. 

By  s.  33,  where  the  protector  is  lunatic  or  of  unsound  mind  the  L.  C,  ^» 
or  tne  other  person  or  persons  for  the  time  being  entrusted  with  the  care  of 
lunatics  (see  Jud.  Act,  1875,  s.  7),  or  where  the  protector  shall  be  con-ncted 
of  treason  or  felon^r,  or  an  infant,  or  his  existence  cannot  be  ascertained, 
the  (Chancery  Diyision)  shall  be  the  protector  of  the  settlement. 

By  8.  47,  the  Court  is  in  effect  preyented  from  mating  an  a^;reeme&t  to 
execute  a  disentailing  deed  equiyalent  to  a  deed  by  aiding  its  defectiTe 
execution,  but  the  section  does  not  preyent  the  Court  from  granting  spedfio 
performance  of  such  an  agreement :  Bankes  y.  Small ,  36  Ch.  Diy.  716 ;  or 
exercising  its  ordinary  jurisdiction  to  rectify  a  deed  enrolled  on  the  ground 
of  mistake :  Hall-Dare  y.  H,,  31  Ch.  Div.  251. 

By  s.  48,  in  cases  within  s.  33,  the  L.  C,  &c.,  may  on  motion  or  petition 
in  a  summary  way  by  a  tenant  in  tail  consent  to  duroositions  under  the  Act 
by  a  tenant  in  tail,  and  make  any  necessary  orders ;  but  if  any  other  person 
shall  be  joint  protector  the  disposition  is  not  to  be  yaJid  witidout  his  consent 
in  the  manner  in  which  the  consent  of  the  protector  is  by  the  Act  required 
to  be  giyen ;  and  by  s.  49,  the  order  of  the  L.  C,  &c.,  or  the  Court  (Chancery 
Division)  in  cases  where  he  or  the  Court  shall  be  protector,  shall  be  sufficient 
eyidence  of  consent  to  the  disposition  by  the  tenant  in  tail  under  the  settle- 
ment. 

In  the  case  of  the  death  of  one  of  the  protectors  of  a  settlement  appointed 
by  the  settlor  or  testator  the  office  (like  that  of  testamentary  guardian:  see 
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Eyre  v.  C  Shaftesbury ^  2  L.  C.  Eq.  633)  surviyes,  and  the  estate  tail  may  be 
effectually  barred  by  the  survivor :  BellY,  HoUhy,  15  Eq.  178. 

All  the  trustees  uuder  a  will,  who  were  thereby  appointed  protectors, 
having  died,  the  tenant  for  life  becomes  protector,  and  not  the  new  trustees 
appointed  by  the  Couit :  Clarke  v.  Chamberlin,  16  Ch,  D.  176. 

A  married  woman  entitled  to  her  separate  use  for  life  is  protector :  Keer 
V.  Brown,  Joh.  138 ;  as  also  a  widow  entitled  to  call  for  the  legal  estate : 
Buttanshaw  v.  Martin^  Joh.  89 ;  and  that  the  person  beneficially  entitled  to 
tiie  rents  is  protector,  as  being  the  owner  of  the  estate  prior  to  the  estate  tail, 
see  Be  Duflson,  8  Ch.  Div.  628 ;  Be  Aimlie,  A.  v.  ^.,54  L.  J.  Ch.  8. 

A  restraint  on  anticipation  will  not  prevent  a  married  woman  from  barring 
the  entail,  nor  will  her  husband's  bankruptcy  prevent  his  concurrence  in  the 
disentailing  deed  under  s.  40 :  Cooper  v.  Macdojuild,  7  Ch.  D.  288, 

A  disentailing  assurance  by  a  feme  covert  equitable  tenant  in  tail  of  copy- 
holds must  be  entered  on  the  court  rolls  within  six  months :  Oreen  v. 
PaUrson,  32  Ch.  Div.  95 ;  Ilonywood  v.  Foster,  30  Beav.  1. 

As  to  the  acknowledgment  by  a  married  woman  of  deeds  executed  by  her 
for  the  purposes  of  the  Act,  see  Chap.  XXXVII.,  Sect.  11.,  sup.  pp.  786,  790, 
791  ;  Shelf.  R.  P.  S.,  369—399. 

If  tenant  in  tail  in  possession  is  a  lunatic,  the  L.  C.  can  consent  to  the 
remainderman  barring  the  subsequent  entails  in  a  proper  case :  Be  Blewitt, 
6  D.  M:.  &  G.  187  (overruling  8.  6\,  3  My.  &  K.  250) ;  Be  Wood,  3  My.  &  C. 
266  ;  Loivton  v.  L.,  6  Ves.  11,  n. ;  or  bar  the  estate  of  the  lunatic,  but  the 
jurisdiction  will  be  so  exercised  as  not  to  idSect  the  rights  of  remaindermen : 
Be  Pares,  Lillingtou  v.  P.,  12  Ch.  Div.  333. 

The  Court,,  as  protector  of  the  settlement,  will  not  concur  in  barring  the 
entail  where  the  application  is  not  for  the  benefit  of  the  lunatic's  estate,  but 
of  one  collateral  only :  Be  Tharp,  3  Ch.  Div.  59 ;  but  the  Court  in  lunacy  con- 
sented as  protector  to  the  tenant  in  tail  barring  the  entail  to  the  extent  of 
letting  in  a  charge  for  sums  allowed  to  hiTn  out  of  the  personal  estate  of  the 
lunatic  tenant  for  life :  Be  Sparrow,  20  Ch.  Div.  320. 

That  consent  mav  be  given  to  enlarging  a  base  fee  of  land  in  England, 
the  tenant  for  life  being  a  lunatic  so  found  in  Ireland  and  there  resident,  see 
Be  Oraydon,  1  Mac.  &  O.  655. 

The  ri^ht  of  a  tenant  in  tail  to  enlarge  his  estate  into  a  fee  is  a  right 
inherent  in  the  estate  tail,  and  cannot  be  restricted  by  any  expressions  of 
desire  to  the  contrary  by  a  testator  donor  of  the  estate :  Dawkins  v.  Lord 
Penrhyn,  4  App.  Cas.  51. 

A  tenant  in  tail  who  has  created  a  base  fee  and  conveyed  it  away  can 
nevertheless  enlarge  it  into  a  fee  simple  absolute  under  s.  19 :  Bankes  v.  Smallf 
36  Ch.  Div.  716  (see  ss.  1,  38). 

Upon  conviction  for  felony  of  the  husband  of  a  married  woman  tenant,  the 
Court  became  protector :  Be  Waineioright,  2  Ph.  258. 

And  see  33  &  34  V.  c.  23,  ss.  9,  10,  12,  under  which  the  Crown  may 
appoint  an  admor  in  whom  all  the  real  and  personal  property  of  a  convict 
shall  vest  for  all  the  estate  and  interest  of  the  convict  therein  (s.  10) ;  and 
the  admor  shall  have  "absolute  power  to  let,  mortgage,  sell,  convey,  and 
transfer  any  part  of  such  property  as  to  him  shall  seem  fit "  (s.  11). 

It  is  not  expressly  enacted,  and  it  does  not  appear  to  have  been  decided, 
that  since  this  Act  the  admor  appointed  by  the  Crown,  and  not  the  Court, 
would  become  the  protector  of  a  settlement  of  which  the  convict  was  pro- 
tector. 

A  disentailing  deed  in  the  form  of  a  grant  of  the  property,  discharged  from 
all  estates  tail  of  the  grantor,  to  trui^ees  in  trust  for  him,  does  not,  if  the 
trustees  have  not  executed  and  have  formally  disclaimed  all  interest,  operate 
as  a  disentailing  assurance:  Peacock  v.  Eastland,  10  Eq.  17. 

By  8.  71,  where  the  money  to  arise  from  the  sale  of  lands  of  any  tenure 
is  subject  to  be  invested  in  the  purchase  of  lands  to  be  entailed,  and  where 
monoY  is  subject  to  be  invested  in  like  manner,  the  previous  clauses  of  the 
Act  snail  with  certain  variations  apply  to  such  lan(Ls  and  money.  Under 
this  section  a  disentailing  deed  affects  not  only  rents  already  raised  and  liable 
to  be  invested,  but  future  rents  subject  to  the  same  trust :  Fordham  y.  F,, 
34  Beav.  59;  13  W.  B.  197. 

As  to  the  necessity  of  a  disentailing  deed  on  payment  out  of  Court  to  the 
persons  capable  of  disentailing  of  money  representiog  an  entailed  estate 
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which  has  been  sold  under  the  Settled  Estates  Act,  or  taken  under  the  Lands 
Clauses  Act,  the  cases  were  conflicting,  but  in  the  latest  instances  execution  of 
a  disentailing  deed  before  payment  has  been  required :  see  Ee  Reynoldty  3 
Ch.  Div.  61  ;  Be  BroadwoodTs  Estate,  1  Ch.  D.  438  ;  Be  Butler's  Will,  16  Bq. 
479 ;  Be  Limerick  By.  Co.,  Exp.  Smyth,  10  Ir.  R.  Eq.  66. 

A  power  of  sale  at  request  of  a  tenant  for  life  in  possession  was  held  not 
to  be  extinguished  by  a  disentail  and  resettlement  to  uses  in  restoration  of 
the  uses  of  the  will :  Be  Wright  to  Marshall,  28  Ch.  D.  93. 

As  to  the  effect  of  an  enfranchisement  deed  in  barring  an  estate  tail  in 
copyholds,  see  Exp.  School  Board  for  London,  58  L.  J.  Ch.  752;  37  W.  B.61. 


Section  V.— Settled  Estates  Act,  1877  (40  &  41 V.  c.  18). 

Although  this  Act  has  not  been  repealed,  the  jurisdiction  and  procedure 
under  it  hare  now  greatly  fallen  into  disuse  by  reason  of  the  more  compre- 
hensive and  convenient  provisions  of  the  Settled  Land  Acts.  Indeed,  the 
case  of  an  infant  being  contingently  entitled  appears  to  be  the  only  one  in 
which  the  provisions  of  the  Act  of  1877  have  not  practically  been  superseded. 

Forms  under  the  Act  of  1877,  and  full  notes,  will  be  found  m  Seton, 
4th  edition,  pp.  1475  et  »eq.,  and  the  forms  and  notes  which  are  here  appended 
are  merely  supplementary  to  those. 


1.  Order  for  Sale  of  Estate  of  Infants  cmiiingently  entitled. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  with  a 
due  regard  for  the  interests  of  all  parties  entitled  under  the  will  of 
&c.y  that  a  sale  should  be  authorized  of  the  J.  H.  property  in  the 
petition  mentioned,  being  part  oi  the  settled  estates  devised  by  the  said 
will,  and  that  the  agreement  dated  &c.  is  *a  proper  agreement  for  such 
sale;  Let  the  said  agreement  be  confirmed  and  carried  into  effect 
accordingly ;  Let  the  purchase-money  be  paid  to  the  Petrs  C.  and  D., 
the  trustees  of  the  said  will;  And  Let  the  said  trustees  apply  the  same, 
or  the  residue  thereof,  after  payment  of  the  costs  as  hereinafter 
directed,  to  some  one  or  more  of  the  purposes  mentioned  in  the 
34 th  section  of  the  said  Act  without  any  application  to  the  Court;  And 
Let,  until  the  said  money  can  be  applied,  the  said  trustees  from  time 
to  time  invest  the  same,  or  the  unapplied  portion  thereof  for  the  time 
being,  in  some  or  one  of  the  investments  in  which  cash  under  the 
control  of  the  Court  is  authorized  to  be  invested  in  their  own  names, 
and  receive  the  interest  thereof  and  apply  the  same  upon  the  same 
trusts,  and  subject  to  the  same  powers  and  provisions  in  all  respects, 
as  are  contained  in  the  will  concerning  the  rents  and  profits  of  the 
estate  hereby  directed  to  be  sold ;  Let  the  said  trustees  execute  the 
deed  or  deeds  of  conveyance  of  the  said  estate  to  the  said  X.,  such 
deed  or  deeds  to  be  settled  &c. — ^Taz  costs  and  pay  out  of  purchase- 
money.— i^^  Sparrow,  North,  J.,  18th  Feb.  1892,  B.  115;  S.C.,  (1892) 
1  Ch.  412. 

For  another  form,  see  LiddeU  y.  X.,  1882,  B.  2088 ;  S.  C,  31  W.  B.  238. 
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2.  Sale  of  Copyholds  hy  Trustees  appointed  under  the  Settled 
Land  Act. 

Let  [^parcels']  be  sold  by  public  auction  by  [trustees  appointed  for 
the  purposes  of  the  Settled  Land  Act]  as  such  trustees  as  aforesaid,  in 
such  manner,  and  subject  to  such  conditions,  as  tbey  shall  think  fit,  but 
so  that  the  reserved  price  and  auctioneers'  fee  be  fixed  by  the  Judge  ; 
And  Let  the  money  to  arise  by  such  sale  be  paid  to  [Settled  Land  Act 
trustees],  as  such  trustees  as  aforesaid ;  And  Let  them  execute  the  deed 
or  deeds  of  conyeyance,  or  surrender  of  the  said  estate  to  the  pur. 
chaser,  or  respective  purchasers  thereof,  on  such  sale  being  effected. 
—Rs  Outten's  Settled  Estates,  Kekewich,  J.,  29th  Nov.  1890,  B.  1451. 

In  this  case,  the  copyholds  were  devised  to  trustees  resident  in  Australia, 
who  had  been  admittea  by  their  attorneys.  A  purchaser  objected  that  the 
trustees  appointed  under  the  Settled  Land  Acts  could  not  execute  the 
surrender,  but  that  it  must  be  executed  by  the  persons  on  the  court  rolls, 
or  their  attorneys,  or  a  vesting  order  must  l>e  obtained.  Kekewich,  J.,  how- 
ever (in  Chambers),  held,  that  although  sect.  22  mentioned  only  the  **  deed  of 
conveyance,"  it  included  a  deed  of  surrender,  that  the  order  was  rieht  in 
spedfying  the  surrender,  where  the  property  was  copyhold,  and  uiat  a 
vesting  order  was  not  necessary :  Re  Earee  and  Wells,  21  July,  1891,  A.  1043. 


NOTES. 

jTjBiSDicnoir. 

Powers  given  by  an  order  of  Court  tmder  the  Settled  Estates  Act  are  not 
affected  by  sect.  56  of  the  Settled  Land  Act,  1882,  and  the  proper  course,  if 
it  is  desired  to  supersede  them,  is  to  applyunder  the  Settled  Estates  Act  for 
that  purpose:  Re  Poole's  SeUlement,  32  W.  R.  956;  50  L.  T.  N.S.  585;  and 
see  Re  Barra-HaderCs  Settled  Estates,  49  L,  T.  N.S.  660,  where  the  Court 
declined  to  stay  proceedings  under  the  order. 

Sects.  20  and  21  have  reference  to  the  development  of  lands  for  the  purposes 
of  a  building  estate,  and  the  Court  has  no  power  under  the  Act  to  mrect  the 
carr]ring  out  of  schemes  for  drainage  for  agricultural  purposes ;  but  it  has 
jurisdiction  under  8  &  9  V.  c.  56 :  Re  Poynder^s  Settled  Estates,  Dickson^ 
Pofpider  V.  Cook,  50  L.  J.  Oh.  753;  W.  N.  (81)  126. 

Under  an  order,  which  is  wrong  in  not  naming  the  persons  entitled  in 
remainder  with  whose  concurrence  and  consent  the  Court  has  dispensed,  the 
purchaser  is  protected  by  sect.  70  of  the  Conveyancing  Act,  1881,  which  is 
applicable  whether  the  objection  appears  on  the  face  of  the  order  or  not :  Re 
Hall'Dare's  Contract,  21  Ch.  Div.  41. 

FBOGEDTJRE. 

Under  sects.  31,  50,  the  separate  examination  of  a  woman  married 
before  the  Married  Women's  Property  Act,  1882,  is  still  required :  Re  Harris^ 
Settled  EstaUs,  28  Ch.  D.  171 ;  Re  FowU's  Settled  Estates,  W.  N.  (87)  208 
(where  advertisements  of  a  petition  for  the  sanction  of  the  Court  to  reinvest- 
ment in  land  were  not  reqmred). 

Secus,  in  the  case  of  a  woman  married  since  the  commencement  of  the 
Married  Women's  Property  Act,  1882 :  Riddell  v.  Errington,  26  Ch.  D.  220. 

A  married  woman  interested  in  settled  estate  leased  or  sold  under  the  Act, 
"who  has  been  served  with  a  notice  under  sect.  26,  and  submits  her  rights  to 
the  Court,  need  not  be  separately  examined :  Re  Stanley's  Settled  Estates,  61 
L.  T.  N.S.  169 ;  38  W.  E.  32 ;  W.  N.  (89)  164. 

^hcre  an  estate  is  vested  in  trustees  and  there  is  not,  for  the  time  being, 
any  beneficial  owner  of  the  rents  and  profits,  the  trustees  (and  not  the  receiver 
appointed  by  the  Court)  are  the  persons  who  may  apply  by  petition  in  a 
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mimHiaiT  way  uQd0r..8e«i.  23  to  exeroiBe  tiia  powers  confened  byHieAci: 
Vine  V.  llaleigh,  24  Ch.  D.  238. 

The  Court  dispensed  with  notice  to  an  unborn  child  en  ventre,  who,  if  male, 
would  be  co-heir  in  gayeUdnd  of  land  as  to  which  it  was  doublfal  whether 
or  not  the  laflier  had  died  intestate :  Re  Bayner's  SetUed  Estates,  W.  N.  (91) 
152. 

LEASE. 

A  sub-lease  of  settled  land,  held  under  a  renewable  lease,  lor  the  unex- 
pired residue  of  the  term,  with  a  covenant  for  extension  after  renewal  of  tlie 
nead  lease,  cannot  be  sanctioned  under  sects.  4,  5,  as  such  further  lease  is  not 
'•  to  take  effect  in  possession  " :  Re  FameTTs  Settled  Estates,  33  Ch.  D.  599. 
.  The  effect  of  the  proyiso  in  sect.  46  is,  that  no  lessee  acquiring  a  lease  unda 
the  Act  shall  be  exempted  by  the  lessor  from  any  liability  as  to  waste  which 
would  otherwise  affect  him  as  tenant  for  years ;  and,  consequently,  a  lesso 
exempting  the  lessee  from  Uability  for  **  fair  wear  and  tear  and  dmnage  by 
tompeet,"  is  yoid  under  the  section :  Davies  y.  Z).,  38  Ch.  D.  499. 

BALE. 

An  order  for  sale  entirely  out  of  Court  cannot  be  made  under  the  Act:  Be 
Harvey's  Settled  Estates,  21  Ch.  D.  123;  not  following  Re  Adam'  SetUtd 
EitaUs,  9  Ch.  D.  116;  ^^  DrydetCs  SeWed  Estates,  W.  N.  (81)  138. 

The  effect  of  a  sale  by  the  Court  is,  under  sect.  22,  to  revoke  the  usee  of  the 
settlement,  and  sect.  42  of  the  Succession  Duty  Act  applies  so  as  to  shift  the 
duty  from  the  land  to  the  purchase-money :  Re  Warner's  Settled  Estates,  17 
Ch.D.  711. 

An  order  in  the  form  in  Seton,  4th  ed.  p.  1496,  is  not  a  positive  direction  to 
sell,  but  merely  an  authority  to  the  trustees  to  sell,  and  the  Court  has  power 
to  delay  a  sale  and  stay  proceedings  under  the  order  if  circumstances  make 
it  expedient :  Re  Barrs-Hoilen's  Settled  Estates,  49  L.  T.  N.S.  660. 

The  intention  of  the  Act  is  that  a  sale  should  not  be  sanctioned  except  in 
the  presence  of  all  parties  interested,  but  that  the  sanction  having  been  given, 
their  estates  should  pass  by  the  execution  of  a  proper  instrument  by  a  person 
named,  without  requiring  their  concurrence,  and  though  sect.  22  only  men- 
tions the  **deed  of  conveyance,"  it  includes  a  surrender  of  copyholds:  Bs 
Earee  and  Wells,  Kekewich,  J.,  July  2l8t,  1891, 

The  Court  sanctioned  a  contract  for  sale  of  leaseholds  in  (x>n8ideration  of  a 
rent-charge  during  the  remainder  of  the  term,  treating  the  rent-chai|e  as 
payment  of  a  capital  sum  by  instalmente :  Re  Qrove's  Settled  Estates,  W.  N. 
(88)  147. 

COSTS  OF  PROCEEDINGS  FOR  PROTEOnOH  OF  PROPERTY. 

Where  the  Court  is  satisfied  of  the  necessity  of  proceedings  taken,  whethn 
by  claim  or  defence,  for  protection  of  the  settled  estate,  the  costs,  as  between 
solr  and  client,  can  be  directed  to  be  raised  and  paid  under  sect.  17  of  the  Act 
of  1877,  although  no  application  has  been  made  to  the  Court  previously  to 
commencing  such  proceedings :  Re  Earl  de  la  Warr's  Setti^  Estates,  16  Ch. 
D.  587 ;  and  for  form  of  order,  see  Re  Lard  River's  Estate,  2b.  588,  note. 


Section  VI. — Settled  Land  Acts. 

(l.)   PRELIMINART. 

Formal  part  of  Orders  under  Settled  Land  Aety  1882, 

(A.)  Upon  the  application  of  A.  B.,  the  tenant  for  life  [or  tenant  in 
tail,  or  as  the  case  may  be,  describing  the  nature  of  the  applicanfs 
estate^  under  the  above-mentioned  settlement. 
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(B.)  TTpon  the  application  of  A.  B.,  an  infant,  the  tenant  for  life 
\or  as  the  case  may  be]  under  the  aboye-mentioned  settlement,  by 
X.  Y.,  his  testamentary  guardian  [or  guardian  appointed  by  order 
dated  &c.,  or  next  friend]. 

(C.)  Upon  the  application  of  C.  D.  and  E.  F.,  the  trustees  of  the 
above-mentioned  settlement  for  the  purposes  of  the  above-mentioned 
Act. 

(D.)  Upon  the  application  of  G.  H.,  the  tenant  for  life  in  remainder 
{or  tenant  in  tail  in  remainder,  or  as  the  case  may  be,  deBcrihing  the 
applicant's  inter est~\  imder  the  above-mentioned  settlement,  subject  to 
the  life  interest  of  A.  B.  [or  as  the  case  may  be]. 

(E.)  Upon  the  application  of  I.  J.,  the  purchaser  of  the  lands  [or 
the  timber  upon  the  lands,  or  chattels,  or  as  the  case  may  be]  settled 
by  the  above-mentioned  settlement. 

(F.)  Upon  the  application  of  I.  J.,  the  lessee  under  a  mining  lease, 
dated  &c.,  granted  under  the  powers  of  the  above-mentioned  Act,  of 
the  mines  and  minerals  under  the  lands  settled  by  the  above-mentioned 
settlement. 

(G.)  Upon  the  application  of  I.  J.,  the  mortgagee  under  a  mortgage 
intended  to  be  created  under  sect.  18  of  the  above-mentioned  Act,  of 
the  lands  settled  by  the  above-mentioned  settlement. 

(H.)  Upon  the  application  of  K.  L.,  interested  under  the  contract 
hereinafter  mentioned. 

NOTES. 
SETTLED  LAND  ACTS. 

.  These  Acts  are  the  Settled  Land  Act,  1882  (S.  L.  A.  1882,  45  &  46  V.  o.  38), 
and  the  Settled  Land  Acts,  1884,  1887,  1889,  and  1890  (S.  L.  A.  1884,  1887, 
1889,  1890,  47  &  48  V.  c.  18;  50  &  51  V.  c.  30;  52  &  53  V.  c.  36;  53  &  54  V. 
c.  69},  all  which  Acts  may  (see  sect.  2  of  the  Act  of  1890,  and  oo  &  56  Y. 
c.  10)  be  cited  as  the  Settled  Land  Acts,  1882  to  1890. 

SETTLEMENT — SETTLED  LAND. 

By  the  principal  Act  of  1882,  being  **  an  Act  for  facilitating  sales,  leases, 
and  other  dispositions  of  settled  land,  and  for  promoting  the  execution  of 
improyements  thereon,"  "settlement"  is  defined  (sect.  2)  as  **any  deed, 
will,  aCTeement  for  a  settlement,  or  other  agreement,  covenant  to  surrender, 
copy  of  court  roU,  Act  of  Parliament,  or  other  instrument,  or  any  number  of 
instruments,  whether  made  or  passed  before  or  after,  or  partly  before  and 
partly  after,  the  commencement  of  this  Act,  under  or  by  virtue  of  which 
instrument  or  instruments  any  land  or  any  estate  or  interest  in  land,  stands 
for  the  time  bein^  limited  to  or  in  trust  for  any  persons  byway  of  succession." 
And  an  estate  or  mterest  in  remainder  or  reversion  not  disposed  of  by  a  settle- 
ment, and  reverting  to  the  settlor,  or  descending  to  the  testator's  heir,  is  for 
the  purposes  of  the  Act  an  estate  or  interest  coming  to  the  settlor  or  heir 
under  or  by  virtue  of  the  settlement,  and  comprised  in  the  subject  of  the 
settlement  (sub-sect.  2),  and  the  determination  of  the  question  whether  land 
is  settled  land  for  the  purposes  of  the  Act  is  ^vemed  by  the  state  of  facts 
and  the  limitations  of  the  settlement  at  the  time  of  the  settlement  taking 
effect  (sub-sect.  4). 

A  smgle  ''settlement"  may  therefore  be  created  b^  several  instruments. 
Thus,  a  settlement  of  land  and  a  subsequent  wiU  devising  other  land  to  the 
usee  of  the  settlement,  and  bequeathing  money  to  be  invested  in  the  purchase 
at  land  to  be  settled  to  the  same  uses,  constitute  together  one  settlement :  Be 
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Mundy'$  Settled  Estate*,  (1891)  1  Ch.  C.  A.  399;  though  tiie  limitatiofnB  are 
not  declared  by  reference,  but  independently,  and  the  powers  oonfeired  are 
not  precisely  the  same :  Be  Byng's  Settled  Estates,  (1892)  2  Ch.  219.  And  two 
estates  comprised  in  the  same  settlement  constituted  one  settled  estate,  not- 
withstanding the  interposition  in  the  limitations  of  one  of  them  of  a  long  term 
for  tiie  payment  off  of  incumbrances :  Be  Lard  Stamford^ $  Settled  Estaiei,  43 
Ch.  D.  84;*  and  see  Be  Byng't  Settled  Estates,  sup. 

Where  derivative  settlements  are  made  by  persons  wbo  take  intereats 
which  have  not  yet  fallen  into  possession  under  me  original  settlement,  the 
original  settlement  alone  is  the  settlement  for  the  puzpoees  of  the  Act :  Be 
KnmvM  Settled  EstaUs,  27  Ch.  D.  707. 

By  the  Settled  Land  Act,  1890,  s.  4,  every  instrument  whereby  a  tenant  for 
life,  in  consideration  of  marriage,  or  as  part  or  by  way  of  any  family  arrange- 
ment, not  being  a  security  for  payment  of  money  advanced,  makes  an 
alignment  of  or  creates  a  charge  upon  his  estate  or  interest  under  the  settle- 
ment, is  to  be  (loomed  one  of  me  instruments  creating  the  settiement;  and 
the  enactment  is  to  apply  and  have  effect  with  respect  to  every  disjwdtion 
before  as  well  as  after  the  passing  of  the  Act,  unless  inconsistent  with  the 
nature  or  terms  of  the  disposition. 

])y  sect.  2,  sub-sect.  3,  of  the  Settled  Land  Act,  1882,  land,  and  any  estate 
or  interest  therein,  which  is  the  subject  of  a  settlement,  is,  for  the  purposes 
of  the  Act,  **  settled  land,"  and  is,  m  relation  to  the  settlement,  refenedto 
as  the  settled  land;  and,  by  sub-sect.  10,  **land"  includes  incorporeal 
hereditaments,  also  an  undivided  share  in  land. 


POWEILS  OF  COUBT. 

By  sect.  46,  all  matters  within  the  jurisdiction  of  the  Court  (t.  e..  Her 
Majesty's  High  Court  of  Justice,  see  sect.  2,  sub-sect  10  (iz) )  are  assigned 
to  the  Chancery  Division. 

By  sect.  44,  "if  at  any  time  a  difference  arises  between  a  tenant  for  life 
and  the  trustees  of  the  settlement  respecting  the  exercise  of  any  of  the 
powers  of  this  Act,  or  respecting  any  matter  relating  thereto,  the  Court  may, 
on  the  application  of  either  party,  give  such  directions  respecting  the  matter 
in  difference,  and  respecting  the  costs  of  the  application,  as  the  0»urt  thinks 
fit." 

By  sect.  56,  dealing  with  cases  of  conflict  between  the  provisions  of  any 
settlement  and  those  of  the  Act  (r.  inf.  p.  1511),  if  a  question  arises  or  a 
doubt  is  entertained  respecting  any  matter  within  the  section,  the  Court  may, 
on  the  application  of  the  trustees  of  the  settlement  or  of  the  tenant  for  life, 
or  of  any  other  person  interested,  give  its  decision,  opinion,  or  advice  thereon. 

PROCEDTJKE. 

By  sect.  46,  provisions  are  made  as  to  the  mode  of  application  to  the  Court 
(sub-sects.  3,  4,  5),  and  for  the  making  of  rules  of  Court  (sub-sect  7). 

The  application  to  the  Court  is  to  m  by  petition  or  summons  at  Chambers 
(sect.  46,  sub-sect.  3) ;  but  by  the  rules  under  the  Act  (December,  18S2},  r.  2, 
m  case  a  petition  shall  be  presented  without  the  direction  of  the  Juoge  no 
further  costs  shall  be  allowed  than  would  be  allowed  on  summons. 

By  r.  4,  service  is  to  be,  in  the  case  of  applications  under  sects.  15  and 
34  (y.  tw/.  pp.  1521,  1527),  on  the  trustees;  under  sect.  38  (v.  tn/.p.  1513), 
on  tho  ti*ustees,  if  any,  and  the  tenant  for  Hfe,  if  not  the  applicant;  and 
under  sect.  44,  sup.,  on  the  tenant  for  life  or  the  trustees,  as  the  case  may 
be.  No  other  person  is  to  be  served  in  the  first  instance.  Except  where 
otherwise  provided,  where  an  application  is  made  by  any  person  other  than 
tho  tenant  for  Hfe,  the  tenant  for  life  alone  is  to  be  served  in  the  first 
instance,  and  (r.  5)  applications  by  a  tenant  for  life  are  not  in  the  first 
instance  to  be  served  on  any  person.  But  the  Judge  may  require  notice  to 
be  served  on  such  persons  as  he  thinks  fit,  and  give,  add  to,  or  vary  all 
necessary  directions  as  to  service,  or  dispense  with  service  in  any  particular 
case  (r.  6).  If  any  person  not  already  served  is  directed  to  be  served,  the 
application  is  to  stand  over  generally  or  until  such  time  as  the  Judge  directs 
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In  Whediorigkt  v.  Walker  (37  Oh.  D.  762),  on  an  application  by  a  tenant 
for  life  under  sect.  38,  senrice  of  notice  of  the  application  on  his  only  child 
was  ordered. 

Forms  of  summonses  and  of  affidavit  in  support  verifying  the  title  of  the 
tenant  for  life  and  trustees  are  given  in  the  Appendix  to  the  Rules. 

On  an  appeal  by  a  tenant  for  life  as  to  sale  of  mansion-house,  a  respondent 
trustee  was  allowed  to  be  heard  by  counsel  (contrary  to  the  general  rule)  in 
support  of  the  appeal :  Be  Marq.  of  Ailesbury'a  Settled  Estates,  (1892)  1  Ch. 
(0.  A.)  506. 


OOSTS  X7in>EB  THE  ACTS. 

By  sect.  46,  sub-s.  6,  <^the  Court  shall  have  full  power  aod  discretion  to 
make  such  order  as  it  thinks  fit  respecting  the  costs,  charges  or  expenses  of 
all  or  any  of  the  parties  to  any  application,  and  may,  if  it  thinks  fit,  order 
that  all  or  any  of  those  costs,  charges  or  expenses  be  paid  out  of  property 
subject  to  the  settlement." 

By  sect.  47,  **  where  the  Court  directs  that  any  costs,  charges  or  expenses 
be  paid  out  of  property  subject  to  a  settlement,  the  same  shall,  subject  and 
according  to  the  directions  of  the  Court,  be  raised  and  paid  out  of  capital 
money  arising  under  this  Act,  or  other  money  liable  to  be  laid  out  in  the 
purcmise  of  land  to  be  made  subject  to  the  settlement,  or  out  of  investments 
representing  such  money,  or  out  of  income  of  any  such  money  or  invest- 
ments, or  out  of  any  accumulations  of  income  of  land,  money  or  investments, 
or  by  means  of  a  sale  of  part  of  the  settled  land  in  respect  wnereof  the  costs, 
chains  or  expenses  are  incurred,  or  of  other  settled  land  comprised  in  the 
same  settlement  and  subject  to  the  same  limitations,  or  by  means  of  a  mort- 
gage of  the  settled  land,  or  any  part  thereof,  to  be  made  by  such  person  as 
the  Court  directs,  and  either  by  conveyance  of  the  fee  simple,  or  other  estate 
or  interest  the  subject  of  the  settlement,  or  by  creation  of  a  term,  or  other- 
wise, or  by  means  of  a  charge  on  the  settied  land  or  any  part  thereof,  or 
partly  in  one  of  those  modes  and  partly  in  another  or  others,  or  in  any  such 
other  mode  as  the  Court  thinks  fit?' 

Under  these  sections  the  Court  has  power  to  order  that  costs  incurred  by 
the  tenant  for  life  in  respect  of  an  attempted  sale  be  raised  by  a  charge  on  the 
settled  land:  Be  Smith's  SeHled  Estates,  (1891)  3  Ch.  65;  see  Form  7,  in/, 
p.  1621. 

As  to  the  application  of  capital  money  in  payment  of  costs  under  sect.  21, 
0ub-s.  10,  V.  inf.  p.  1626. 

By  r.  14,  any  person  paying  into  Court  any  capital  money  arising  under 
the  Act  shall  he  entitied  first  to  deduct  the  costs  of  paying  the  money  into 
Court. 

By  r.  15,  in  aU  cases  not  provided  for  by  the  Act  or  rules  the  existing  prac- 
tice of  the  Court  as  to  costs  and  otherwise,  so  far  as  the  same  may  be  applic- 
able, is  to  apply  to  proceedings  under  the  Act. 

By  r.  16,  the  fees  and  allowances  to  solrs  in  respect  to  proceedings  under 
the  Act,  are  to  be  those  provided  by  R.  8.  C.  as  to  costs  for  the  time  being  in 
force,  so  far  as  they  are  applicable  to  such  proceedings;  and  by  r.  17,  a 
siinilar  provision  is  made  as  to  Court  fees. 


(n.)  TENAI7T  FOB  LIFE. 

1.  Person  appointed  to  exercise  Powers  of  Tenant  for  Life  under 
Settled  Land  Act,  l«&2— Sect.  60. 

Upon  the  application  of  the  Pit  K.,  an  infant,  by  0.  his  next  friend, 
and  upon  hearing  the  solrs  for  the  applicant,  and  upon  reading  &c., 
Let  8.  of  &c.,  and  H.  of  &c.,  be  appointed  to  exercise  the  powers  by 
the  Settled  Land  Act  conferred  on  tenants  for  life  under  settlements  on 
behalf  of  the  said  K.,  during  his  minority,  or  until  further  order,  in 
accordance  with  the  provisions  in  that  behalf  contained  in  the  said 
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Act. — Costs  to  be  costs  in  the  action. — Kinnersley  t.  IT.,  North,  J.,  at 
Chambers,  7  Nov.  1883,  A.  1638;  Ite  Noad,  Chitiy,  J.,  at  Chambers, 
22  Eeb.  1883,  B.  232. 

2.  The  Like — On  behalf  of  Infant^  for  purpose  of  particular  Contract 

under  Sects.  3—5  oiw/  16—20. 

Upon  the  application  of  A.  B.,  an  infant,  the  tenant  for  life  under 
the  Settled  Land  Act,  1882,  by  C.  D.  his  next  friend,  and  upon  hearing 
the  Bolrs  for  the  applicant  and  for  E.  F.  the  purchaser,  Let  the  con- 
tract dated  &c.,  made  between  &c.,  for  the  sale  to  the  said  E.  F.,  at&e 
sum  of  £ — ,  of  the  hereditaments  therein  described  be  carried  into 
e£Pect ;  And  Let  the  powers  conferred  upon  a  tenant  for  life  b j  sects.  S 
to  5,  both  inclusive,  and  sects.  16  to  20,  both  indusive,  of  the  Settled 
Land  Act,  1882,  be  exercised  by  G.  H.  of  &c.  on  behalf  of  the  said 
A.  B.  during  his  minority,  for  the  purposes  of  this  application.— Tar 
costs  as  between  solr  and  client. — ^Purchaser  to  be  at  liberty  to  pay 
infant's  share  of  purchase-money  into  Court. — ^Pay  costs  out  of  funds 
to  be  paid  in. — Invest  residue  and  pay  dividends  during  infant's 
minority  for  his  benefit. — [Lodgment  Schedule,  Form  3.] — Re  Reddrop, 
Bacon,  Y.-C,  at  Chambers,  20  Dec.  1884,  B.  4254. 

3.  The  like  Form  under  Sects.  6—13, 16— 20— /n/ff«/  Tenant  in  Fee 

Simple. 

Upon  the  application  of  S.,  the  tenant  in  fee  simple  under  the  will 
of  &c.,  an  infant,  by  G.  his  next  friend,  and  upon  hearing  the  solr  for 
the  applicant,  and  upon  reading  &c.,  Let  the  powers  conferred  on  a 
tenant  for  life  by  sects.  6  to  13,  both  inclusive,  and  sects.  16  to  20,  both 
inclusive,  of  the  above-mentioned  Act,  be  exercised  by  the  said  G.  and 
C,  on  behalf  of  the  said  S.,  during  his  minority. — ^Tax  and  pay  costs 
out  of  trust  property. 

See  also  Forms  2,  3,  inf.  p.  1512. 

4.  The  Like — Infant  entitled  to  Undivided  Moieties^-Power  to  grant 

Building  Leases — Sects.  6 — 13,  31. 

TJpoy  the  application  of  B.,  by  M.  his  guardian,  and  upon  hearing 
the  solr  for  the  applicant,  and  upon  reading  &c.,  It  is  ordered  that  the 
powers  conferred  upon  a  tenant  for  life  by  sects.  6  to  13  inclusive  and 
sect.  31  of  the  Settled  Land  Act,  1882,  be  exercised  by  S.  of  &c  (being 
the  person  appointed  by  order  dated  &c.,  to  exercise,  inter  alia,  the  said 
powers  in  respect  of  the  then  real  estate  of  the  said  infant),  on  behalf 
of  the  said  infant,  of  all  the  real  estate  of  the  said  infant,  as  well 
the  undivided  moiety  [described  in  the  said  order'}  (being  the  moiety  to 
which  the  said  infant  B.  was  and  is  entitled  as  one  of  the  co-heirs  in 
gayelldnd  of  his  father  G.  B.,  deceased  intestate),  as  also  the  other 
undivided  moiety  of  such  lands  and  hereditaments  to  which  the  said 
infant  B.  is  entitled  as  sole  heir  of  his  brother  C.  G.  B.  deceased 
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inte^late ;  And  Lei  flie  eaid  S.  be  at  liberty  to  grant  building  leaaes  of 
sacb  real  estate,  lands  and  hereditaments  daring  the  minority  of  the 
said  B.,  pursuant  to  seets.  6,  7,  and  8  of  the  Settled  Land  Act,  1882,  and. 
to  enter  into  contracts  for  that  purpose,  pursuant  to  sect.  31  of  the  same 
Act. — Ck)et8  of  application  to  be  taxed  as  between  solr  and  client,  and 
to  be  paid  by  S.  out  of  income. — Re  Barih,  Kay,  J.,  at  Chambers,  7 
Nov.  1884,  A.  1499. 

6.  The  Like — General  Powers  tcithin  Specified  Limits. — Sects.  55 — 60. 

TJpoir  the  application  of  A.  B.,  by  C.  D.,  his  testamentary  guardian, 
and  E.  F.  and  G.  H.  his  guardians,  appointed  by  an  order  dated  &c. ; 
Let  the  said  A.  B.,  E.  F.  and  G.  H.  be  at  liberty,  without  having  to 
obtain  the  sanction  of  the  Court  or  Judge  for  that  purpose,  and  whether 
any  sale  or  exchange  be  for  the  purpose  of  facilitating  the  working  of 
the  mines  and  minerals  under,  or  within,  or  forming  part  of  the  settled 
estates  of  X.  or  not,  to  exercise  the  powers  of  a  tenant  for  life  under 
the  Settled  Land  Acts,  1882  and  1884,  on  behalf  and  during  the 
minority  of  the  said  A.  B.,  the  tenant  in  tail  in  possession  of  the  settled 
estates  devised  by  or  subject  to  the  uses  and  trusts  of  the  will  of  X., 
in  relation  to  any  lands  and  hereditaments  forming  parts  of  the  said 
settled  estates,  not  exceeding  in  any  one  instance  five  acres  in  extent, 
and  in  case  of  a  sale  thereof  five  acres  in  extent  and  £2,000  in  value, 
and  that  on  any  such  sale  or  exchange  they  be  at  liberty  to  receive  the 
purchase-money,  or  money  paid  for  equality  of  exchange,  provided 
tiiat  the  same  do  not  exceed  £200. — Directions  to  pay  same  into  Court. 
—I^  Countess  of  Dudley,  Chitty,  J.,  17  March,  1887,  A.  959,  P. ;  35  Ch. 
D.  888. 

For  forms  of  orders  appointing  trustees  of  settlement  on  behalf  of  infant, 
V.  i^f.  p.  1512, 

NOTES. 
TENAin?  FOB  LIFE. 

By  the  Settled  Land  Act,  1882,  s.  2,  the  x)erson  who  is  for  the  time  being 
nnder  a  "settlement"  beneficially  entitled  to  possession  (which  word,  by 
sab-sect.  10,  includes  receipt  of  mcome^  of  settled  land  for  his  life  is,  for 
purposes  of  the  Act,  the  *'  tenant  for  ufe "  under  that  settlement :  sub- 
sect.  5.  If  in  any  case  there  are  two  or  more  persons  so  entitled  as  tenants 
in  common,  or  as  joint  tenants,  or  for  other  concurrent  estates  or  interests, 
they  together  constitute  the  tenant  for  life:  sub-sect.  6.  A  tenant  for  Hfe 
•witliin  the  foregoing  definitions  is  to  be  deemed  to  be  such,  notwithstanding 
that  under  the  setUement  or  otherwise  the  settled  land,  or  his  estate  or 
interest  therein,  is  incumbered  or  charged  in  an^  manner  or  to  any  extent. 

The  words  "  entitled  to  possession  "  mean  entitled  in  possession  as  distin- 
guished from  entitled  in  reversion :  Re  Atkinson,  30  Ch.  D.  605 ;  31  Ch.  Div. 
677. 

A  tenant  for  hfe,  being  also  heir-at-law,  is  tenant  for  life  under  the  Act  if 
a  trust  for  aocumtdation  of  rents  during  his  life  expires  by  reason  of  the 
ThelluBSon  Act :  Re  Atkerton,  W.  N.  (91)  85. 

By  sect  19,  where  the  settled  land  comprises  an  undivided  share  in  land, 
or,  under  the  settlement,  has  come  to  be  held  in  imdivided  shares,  the  tenant 
for  life  of  an  undivided  share  may  join  or  concur  in  any  maimer  and  to  any 
esteut  necessary  or  proper  for  any  purpose  of  the  Act,  with  any  person 
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entitled  to  or  lutving  power  or  right  of  dispositioii  of  or  oyer  another 
undivided  share. 

Where  two  sharee  are  oompriaed  in  one  settlement,  and  one  has  beoome 
Tested  in  an  owner  in  fee,  the  tenant  for  life  of  the  other  Bhare  cannot 
sell  without  the  oonoorrenoe  of  snch  owner  in  fee:  ^  CdUingii  Sdikd 
EikUes,  36  Ch.  D.  516. 

PERSONS  HAYING  P0WSB8  OF  A  TENAITT  FOB  UFE. 

By  sect.  58,  sub-sect.  1,  the  powers  of  a  tenant  for  life  are  giyen  to 
each  of  tkd  following  persons,  when  his  estate  or  interest  is  in  posBession, 
namely :— (1)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  of 
Parliainent  restrained  from  barring  or  dSeating  his  estate  tail,  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his  powen 
shall  bind  the  Crown,  but  not  including  such  a  tenant  in  tail  where  the  land 
in  respect  whereof  he  is  so  restrained  was  ]>urcha8ed  with  money  provided  by 
Parliament  in  consideration  of  public  services.  (2)  A  tenant  m  fee  simple, 
with  an  executory  limitation,  gift,  or  disposition  over,  on  failure  of  his  issoe, 
or  in  any  other  event.  (3)  A  person  entitled  to  a  base  fee,  althou^  the 
reversion  is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his  powers  shall 
bind  the  Crown.  (4)  A  tenant  for  vears  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent.  (5;  A  tenant  for  the  life  of  another,  not 
holding  merely  under  a  lease  at  a  rent.  (6)  A  tenant  for  his  own  or  any 
other  life,  or  for  years  determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  of  the  estate,  or  by  con- 
ditional limitation,  or  otherwise,  or  to  be  defeated  by  an  executory  limitation, 
ffift,  or  disposition  over,  or  is  subject  to  a  trust  for  aocumtdation  of  income 
for  payment  of  debts  or  other  purpose.  (7)  A  tenant  in  tail  after  possibility 
of  issue  extinct.  TS)  A  tenant  b^  the  curtesy.  (9)  A  person  entitled  to  the 
inoome  of  land  unaer  a  trust  or  direction  for  payment  tnereof  to  him  dniing 
his  own  or  any  other  life,  whetJ^er  subject  to  expenses  of  managemoit  or 
not,  or  until  sale  of  the  land,  or  until  forfeiture  of  his  interest  tnereiii  on 
bankruptcy  or  other  event. 

The  woids  in  the  oommencument  of  the  section  refer  to  possession  as  con- 
trasted with  reversion,  not  to  personal  possession  as  contrasted  with  posses- 
sion by  another:  Re  Mtyrgan,  24  Ch.  D.  114 ;  Re  Janes,  26  Ch.  Div.  736,  741, 
744. 

The  following  points  are  noteworthy  under  the  several  clauses  of  this  sub- 
section : — 

— Clause  2  :  Under  a  sift  on  trust  for  the  testator^s  wife  for  maintenance 
of  his  son  without  liability  to  account  until  his  majority,  and  then  upon 
trust  for  the  son  absolutely,  witih  a  gift  over  in  case  tiie  son  should  die  a 
minor  and  without  issue,  the  son  has  the  powers  of  a  tenant  for  life :  Be 
Jlfor^an,  24  Ch.D.  114; 

— Clauses  4,  6 :  A  gift  of  an  estate  in  lease  to  a  person  during  the  remainder 
of  a  term  if  he  shall  so  long  live  is  not  within  either  of  these  dauaes :  Be 
Hazle'e  Settled  Estates,  26  Ch.  D.  428;  29  Ch.  Div.  78; 

— Clause  6  applies  to  a  nft  to  a  person  so  long  "  as  he  shall  reade  on  the 
estate  for  not  less  than  tnree  months  in  each  year  after  he  shall  beoome 
entitled  to  the  actual  possession  thereof:  Re  Pagefs  SetUtd  Estates,  30  Ch. 
D.  161 ;  secus,  a  gift  upon  trust  during  A.*s  life  to  apply  inoome  for  benefit 
of  him,  his  wife,  and  children,  or  any  of  them,  with  a  forfeiture  daiise  in 
case  of  assignment  by  him,  and  a  direction  in  that  event  for  application  of 
income  at  the  discretion  of  the  trustees:  Re  AtktnMm,  30  Ch.  D.  605;  31  Ch. 
Div.  577 ; 

—Clause  8 :  By  sect.  8  of  the  Settled  Land  Act,  1884,  the  estate  of  a 
tenant  by  the  curtesy  is,  for  the  purposes  of  the  Act  of  1882,  to  be  deemed  an 
estate  arising  under  a  settlement  made  by  his  wife ; 

— Clause  9  is  liberally  oonstrued  in  favour  of  the  tenant  for  life  {Clarke  v. 
Thornton,  35  Ch.  D.  307,  311,  312),  and  stringent  directions  for  application 
of  rents  by  the  trustees  in  keeping  down  and  paying  off  interest,  outgoings, 
and  charges  during  the  tenancnr  for  life  will  not  prevent  the  tenant  from 
having  the  powers  of  a  tenant  for  life,  nothing  standing  in  the  way  of  his 
possession  except  charges  which  he  might  redeem :  Re  Jones,  24  Ch.  D.  583; 
26  Ch.  Div.  736 ;  Re  Clitheroe's  Estate,  28  Ch.  D.  378 ;  31  Ch.  Div.  135 ;  seeui. 
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where  a  period  of  time  is  fixed  dunng  which  the  person  claiming  to  be,  or  to 
exercise  the  powers  of  tenant  for  life  in  possession  can  have  no  right  to  put 
himself  in  possession,  or  claim  any  park  of  the  rents,  however  large :  Rt 
Strangeipays,  Hickley  v.  H.,  34  Ch.  fiiv.  423. 

INFANT. 

By  sect.  59,  where  a  jjerson  who  is  in  his  own  right  seised  of  or  entitled  in 
possession  to  land  is  an  infant,  then  for  the  purposes  of  the  Act  the  land  is 
settled  land,  and  the  infant  is  to  be  deemed  tenant  for  life  thereof  ;  and  by 
sect.  60,  where  a  tenant  for  life,  or  a  person  haying  the  powers  of  a  tenant 
for  Ufe  under  the  Act,  is  an  infant,  or  an  infant  would,  if  he  were  of  full 
age,  be  a  tenant  for  life,  or  have  the  powers  of  a  tenant  for  life,  the  powers 
under  the  Act  may  be  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, and  if  there  are  none,  then  by  such  person  and  in  such  manner  as  the 
Court,  on  the  application  of  a  testamentary  or  other  guardian  or  next  friend 
of  the  infant,  either  generally,  or  in  a  particular  instance,  orders. 

Persons  appointed  by  the  Court  under  this  section  can  make  a  good  title 
without  the  necessity  of  appointing,  under  sect.  38,  trustees  of  the  settlement 
for  the  purposes  of  the  Act :  He  Countess  of  Dudley^ s  Contract,  35  Ch.  D.  338, 
Form  4,  sup,  p.  1507 ;  but  the  order  ought  to  contain  a  direction  that  the 
purchase-money  be  paid  into  Court :  8,  C,  Under  these  sections  the  Court 
in  Ireland  refused,  where  an  infant  was  entitled  to  an  undivided  share  of 
land,  to  appoint  one  of  his  co-owners  to  exercise  on  his  behalf  the  powers 
of  the  Act,  but  required  the  appointment  of  an  independent  person :  Be 
Cfreenvillfs  Estate,  11  L.  E.  Ir.  138.  The  Court,  in  directing  the  mode  of  sale 
under  this  section,  ordered  it  to  be  made  out  of  Court :  Be  Price,  Leightan  v, 
P.,  27  Ch.  D.  552. 

The  powers  of  sect.  17,  as  to  selling  minerals  apart  from  surface,  may  be 
exercised  during  the  minority  of  the  tenant  for  lif e  oy  trustees  imder  sect.  33 : 
Be  Duke  of  Neiocastle's  Settled  Estates,  24  Ch.  D.  129. 

The  case  of  an  infant  entitled  absolutely,  with  a  gift  over  in  case  of  his 
death  imder  age,  is  within  sect.  58,  sub-sect.  2  :  Be  Morgan,  24  Ch.  D.  114, 
sup»  p.  1508 ;  out  where  the  infant  is  entitled  contingently  on  attaining 
twenfy-one,  the  provisions  of  the  Settled  Estates  Act  may  be  resorted  to  : 
V.  sup,  p.  1500. 

The  share  of  an  infant,  under  the  Statute  of  Distributions,  in  land  which 
has  been  improperly  allowed  to  remain  unconverted  is  settled  land  within 
the  Act,  so  as  to  enable  the  Court  to  appoint  trustees  under  sect.  38 :  Be 
Wells,  31  L.  T.  N.S.  859 ;  31  W.  E.  764,  Form  3,  in/,  p.  1512 ;  but  see  Be 
Greenville  Estate,  1 1  L.  B.  Ir.  109, 

Where  an  infant  heir-at-law  was  entitled  in  fee  subject  to  his  mother's 
right  to  dower,  the  Court  appointed  a  person  to  exercise,  on  his  behalf,  the 
powers  of  a  tenant  for  life  under  sects.  3 — 5,  16 — 20,  on  an  undertaking  by 
the  mother  to  convey  or  release  her  claim  to  dower  out  of  the  land,  without 
prejudice  to  her  right  to  dower  out  of  the  proceeds :  Be  M'Clintock,  27  L.  E. 
It.  462. 

LUNATIC. 

By  sect  62,  where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  life  under  the  Act,  is  a  lunatic  so  found  by  inquisition,  the  com- 
mittee of  his  estate  is  empowered,  in  his  name  and  on  his  behalf,  under  an 
order  made  in  lunacy,  to  exercise  the  powers  of  a  tenant  for  life  under  the 
Act ;  and  the  order  may  be  made  on  the  petition  of  any  person  interested  in 
the  settled  luid,  or  of  the  committee  of  the  estate. 

The  committee  of  a  lunatic  cannot  give  a  lesal  notice  to  the  trustees  under 
sect.  45  of  intention  to  exercise  the  powers  of  tne  Act  unless  he  has  previously 
obtained  the  sanction  of  the  Court  m  lunacy :  Be  Bay's  Settled  Estates,  25  Ch. 
D-  464. 

Where  a  tenant  for  life  is  a  lunatic,  and  his  committee  applies,  under 
sect.  62  of  the  Act,  for  an  order  enabling  him  to  exercise  the  powers  of  the 
Act,  and  no  trustees  are  in  existence,  new  trustees  must  be  appointed  for  the 
pnzpoees  of  the  Act,  and  be  served  with  notice  of  the  application :  Be  Taylor, 
62  L.  J.  Ch.  728 ;  31  W.  E.  596 ;  49  L.  T.  N.S.  420. 


1510  pitied  Land  Acts.  [chaf.  xlt. 


BEALIKOS  BETWEEir  TEXAXT  FOB  LIFE  AND  THE  ESTATE. 

By  the  Settled  Land  Act,  1990,  8.  12,  wliere  a  sale  of  settled  land  is  to  be 
made  to  the  tenant  for  life,  or  a  purchase  is  to  be  made  from  him  of  land  to 
be  made  subject  to  the  limitations  of  the  settlement,  or  an  exchange  is  to  1)6 
made  with  him  of  settled  land  for  other  land,  or  a  partition  is  to  be  made 
with  him  of  land  an  ondiyided  share  whereof  is  subject  to  the  limitations  of 
the  settlement,  the  trustees  of  the  settlement  are  to  stand  in  the  place  of  and 
represent  the  tenant  for  life,  and,  in  addition  to  their  powers  as  trustees,  have 
all  the  powers  of  the  tenant  for  life  in  referenoe*to  negotiating  and  completing 
tiie  transaction. 

FOWEBS  OF  TENANT  FOB  LIFE. 

The  scheme  of  the  Act  is  to  confer  on  the  tenant  for  life  very  wide  powers 
in  substitution  for  and  extension  of  those  usually  given  by  settlements  to  the 
tenant  for  life,  or  the  trustees  with  his  consent ;  ex.  gr.^  powers  of  sale,  ez- 
ohange,  enfranchisement,  and  partition :  sects.  3,  4 ;  Settled  Land  Act,  1890, 
B.  5 ;  to  grant  leases :  sects.  6 — 12 ;  and  accept  surrenders  of  leases :  sect  13; 
to  dedicate  parts  of  the  settled  land  for  streets  and  open  spaces :  sect  16 ;  to 
sell  minerals  and  surface  separately :  sect  17 ;  to  mortgage  the  settled  estate 
for  purposes  of  the  Act :  sect  18 ;  Settled  Land  Act,  1890,  s.  11 ;  to  esecnte 
oonyeyances :  sect.  17 ;  Settled  Land  Act,  1890,  s.  6;  to  effect  improyements: 
88.  25—30 ;  and  to  enter  into  contracts :  sect.  31. 

His  powers  are  not  capable  of  assignment  or  release,  and  do  not  pass  to  a 
person  as  being  by  operation  of  law  or  otherwise  an  assignee  of  a  tenant  for 
Hfe,  but  remain  exerciseable  by  the  tenant  for  life  after  and  notwithstanding 
any  assignment  of  his  estate  or  interest ;  and  a  contract  by  the  tenant  fcKr 
life  not  to  exercise  any  of  the  powers  is  yoid.  But  the  exercise  of  the  powers 
will  be  without  preju(bce  to  the  rights  of  t^e  assignee  for  value  of  the  e^te  or 
intoreet  of  the  tenant  for  life ;  and  the  assignee's  rights  are  not  to  be  affected 
without  his  consent,  but,  unless  he  is  in  actual  possession  of  the  settled  land 
or  xKurt  thereof,  his  consent  is  not  to  be  requisite  for  the  making  of  leases  by 
the  tenant  for  life  in  conformity  with  the  Act :  sect.  50.  ^ 

By  sect.  51,  any  provision  in  a  settlement  tending  or  intended  to  prohibit 
or  prevent  the  tenant  for  life  from  exercisin|^,  or  to  induce  him  to  abstain 
from  exercising,  or  to  put  him  into  a  position  mconsistent  with  his  exerdsing, 
any  power  under  the  Act,  is  to  be  deemed  to  be  void. 

A  clause  defeating  the  estate  of  a  tenant  for  life  on  breach  of  a  condition 
as  to  residence  is  within  this  section :  Be  Pagers  Settled  Estate$,  30  Ch.  D. 
161 J  Re  Thompeofiy  21  L.  R  Ir.  109.  But  in  order  to  brins  a  case  witiiin  the 
section  there  must  be  in  the  settlement  a  limitation  which,  but  for  the 
attempted  prohibition,  would  constitute  a  tenant  for  life  capable  of  exer- 
oising  l^e  powers  of  the  Act :  Re  Atkinson,  31  Oh.  Div.  577,  581 ;  and  until 
sale  or  disposition  the  condition  may  be  good,  and  the  breach  of  it  cause  a 
forfeiture:  Re  Haynes,  Kemjp  v.  JJ.,  37  Ch.  D.  306. 

By  sect.  52,  notfwithstendmg  anything  in  a  settlement,  the  exercise  by  the 
tenant  for  life  of  any  power  under  the  Act  shall  not  occasion  a  forfeitore. 

By  sect.  56,  the  powers  conferred  by  the  Act  are  not  to  affect  prejudicially 
any  subsisting  powers  exerciseable  by  the  tenant  for  life,  or  by  trustees,  and 
the  powers  given  by  the  Act  are  cumulative. 

By  sect.  53,  the  tenant  for  life,  in  exercising  any  power  under  the  Act,  is 
to  have  reganl  to  the  intoresto  of  all  parties  entitled  under  the  settlement, 
and  is,  in  relation  to  the  exercise  thereof  by  him,  to  be  deemed  in  the  position, 
and  to  have  the  duties  and  liabilities  of,  a  trustee  for  those  parties. 

The  tenant  for  life  has  the  absolute  right  to  decide  whether  a  sale  shall  take 
place  :  Wheelvoriqht  v.  WdUcer,  23  Ch.  D.  752 ;  HatUn  v.  Rueefil,  38  Ch.  D. 
334 ;  Re  Chat/tor's  Settled  Estates,  25  Ch.  D.  651 ;  Thonias  v.  IViUiams,  24  Ch. 
D.  558 ;  and  cannot  be  restrained  from  selling  capriciously  or  against  the 
wishes  of  remaindermen :  Wheelwright  v.  Walker,  sup, ;  out  in  the  mode 
of  sale  he  must  exercise  the  discretion  of  a  trustee,  and  sell  as  fairly  as  a 
trustee  would :  WheelufHght  v.  Walker,  sup. ;  Hatten  v.  Russell,  sup, ;  with 
due  regard,  not  only  to  the  interests  of  the  remaindermen,  but  to  the  genefal 
interest  and  well-being  of  the  settled  land,  indudingthe  interesteof  the  tenants: 
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Bit  Marq.  ofAUulury's  SetUed  EsUUes,  (1892)  1  Ch.  (0.  A.)  506;  8.  0.,  Lord 
Henry  Bruce  ▼.  M,  of  Ailesbury,  (1892)  A.  0.  256 ;  and  see  Moaridgey,  Clapp^ 
(1892)  3  Ch.  (C.  A.)  396 ;  and  is  liable  to  the  iuterferenoe  of  the  Court  if  lus 
dificretioii  is  afPectea  by  improper  motives :  Re  Duke  of  MarlborouaKs  Settle- 
ment, 30  Ch.  D.  127 ;  32  Ch.  Div.  1 ;  Lewin,  617,  618 ;  and  as  to  the  control 
of  the  Court  oyer  the  exercise  of  the  powers  of  the  tenant  for  life,  see 
Be  SebHghfs  Settled  Estates,  33  Ch.  D.  429;  Be  Mansel,  W.  N.  (84)  209; 
Mogridge  v.  Clapp,  (1892)  3  Ch.  395. 

Section  53  is  not  to  be  regarded  as  conferring  the  rights  of  a  trustee  upon 
the  tenant  for  life;  Be  Llewelltn,  37  Ch.  D.  317,  325;  and  he  is  not  neoes- 
sarily  entitled  to  costs  as  a  trustee :  Sebright  y.  Thornton,  W.  N.  (85)  176. 

The  powers  may  be  exercised  notwithstanding  that  judgment  has  been 
giyen  for  the  execution  of  the  trusts  of  the  settlement :  Cardigan  y.  Curzon- 
Howe,  30  Ch.  D.  531. 

By  sect.  56,  sub-s.  2,  in  case  of  conflict  between  the  provisions  of  a  settle- 
ment and  the  provisions  of  the  Act,  relative  to  any  matter  in  respect  whereof 
the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise  any  power 
under  the  Act,  the  provisions  of  the  Act  shall  prevail ;  and  accordingly,  not- 
withstanding anything  in  the  settlement,  the  consent  of  the  tenant  for  life 
shall,  by  virtue  of  the  Act,  be  necessary  to  the  exercise  by  the  trustees  of 
the  settlement  or  other  person  of  any  power  conferred  by  the  settiement 
exerciseable  for  any  puix>ose  provided  for  in  this  Act. 

In  the  case  of  concurrent  powers  in  the  trustees  of  the  settlement,  or  some 
other  })erson  under  the  settlement,  and  in  the  tenant  for  life,  this  sub-section 
requires  the  consent  of  the  tenant  for  life  to  the  exercise  of  the  powers  in 
addition  to  the  requirements  of  the  settlement :  Be  Duke  of  Newcastle* a  Estates, 
24  Ch.  D.  129 ;  although  he  is  a  lunatic  not  so  found :  Be  Atherton,  W.  N. 
(91)  85. 

Powers  already  given  by  an  order  of  the  Court  imder  the  Settied  Estates 
Act  are  not  affected  by  sect.  56 ;  in  order  to  supersede  them,  application 
must  be  made  under  that  Act :  Re  Poole's  SeUlement,  32  W.  E.  956 ;  50  L.  T. 
N.S.  585 ;  Be  Barrs-Haden's  Settled  Estates,  32  W.  E.  194 ;  49  L.  T.  N.S.  661. 

The  power  of  a  tenant  for  life  under  sect.  26,  to  require  capital  money  to 
be  laid  out  in  improvements,  was  held  to  be  in  conflict  with  and  to  prevail 
OYer  a  })ower  given  by  the  settiement  to  the  trustees  to  apply  income  in 
repairs  and  improvements :  Clarke  v.  Thornton,  35  Ch.  D.  307. 

U^n  sale  of  copyholds  by  an  equitable  tenant  for  life  under  sect.  20,  the 
lord  IS  only  entitied  to  one  fine :  Be  Naylor  and  Spendla,  34  Ch.  Div.  217. 


KOTIOE  TO  TBUSTEES. 

By  sect.  45,  one  month's  notice  of  intention  to  exercise  the  powers  of  sale, 
exchange,  partition,  lease  (except  ordinary  leases  for  twenty-one  years :  see 
Settled  JLand  Act,  1890,  s.  7),  or  charge,  is  to  be  given  by  the  tenant  for  Ufe 
to  each  of  the  trustees  of  the  settiement,  and  to  their  solr  by  registered  letter. 
A  general  notice  was  insufficient  under  this  section :  Be  Bay's  Settled  Estates, 
25  Ch.  D.  464 ;  but  by  the  Settled  Land  Act,  1884,  s.  5,  a  general  notice  is 
made  sufficient  in  the  case  of  a  sale,  exchange,  partition,  or  lease. 

The  giving  of  the  notice  is  a  condition  precedent  to  the  exercise  of  the 
powers :  Be  Countess  of  Dudley's  Contract,  35  Ch.  D.  338,  341 ;  but  may  be 
waived  by  the  trustees,  and  less  than  one  month's  notice  may  be  accepted  : 
Settled  Land  Act,  1Q84,  s.  5  (3). 

Unless  the  contrary  intention  is  expressed  in  the  settlement,  the  number 
of  the  trustees  at  the  date  of  the  notice  must  not  be  less  than  two  :  see  Settled 
Jjand  Act,  1882,  s.  45  (2) ;  but  if  the  powers  of  the  settlement  are  exercise- 
able  by  the  trustees  **  or  trustee,"  notice  to  a  sole  or  continuing  trustee  is 
good  :  Be  Oamett  Orme  and  Hargreave's  Contract^  25  Ch.  D.  595. 

The  non-existence  of  trustees  for  the  purposes  of  the  Act  is  a  defect  of  con- 
Toyance  and  not  of  title :  Hatten  v.  Bussell,  38  Ch.  D.  334 ;  Mogridge  v. 
Ciapp,  (1892)  3  Ch.  (C.  A.)  382,  395,  401 ;  so  that  a  purchaser  is  protected  if, 
before  completion,  there  are  trustees  in  existence  to  whom  notice  has  been 
given :  Hatten  v.  Russell,  sup, ;  and  a  lease  is  valid  though  there  were  no 
tnistf^es  when  it  was  granted :  Mogridge  v.  Clapp,  sup. :  and  a  notice  given 
soLore  than  a  month  Mf ore  completion  is  sufficient :  Duke  of  Marlborough  y. 
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Sartoris,  32  Ch.  D.  616 ;  but  an  agreement  for  a  lease  by  a  tenant  for  life  at 
a  time  when,  to  the  knowledge  of  the  intending  lessee,  mere  were  no  tnutees 
of  the  settlement,  was  held  not  binding  on  the  remaindermen :  Hughei  r. 
Fanagan,  30  L.  R.  Ir.  111. 

By  sect.  45  (3)  a  person  dealing  in  good  faith  with  a  tenant  for  life  is  not 
oonoemed  to  inquire  respecting  &e  giving  of  the  notice.  This  provision  was 
held  available  m  favour  of  a  lessee  from  a  tenant  by  the  cuxtesy  who  had 
affected  to  grant  the  lease  as  absolute  owner :  Mogridgey.  Clapp,  (1892)  3  Ch. 
(C.  A.)  382. 

(m.)  TRUSTEES  XTKBEB  THE  ACTS. 

1.  Appointmmtt  of  Tru%iee%  for  the  Purposes  of  the  Settled  Land  Ad, 

1882— Sect.  38. 

Upon  the  application  of  C,  the  tenant  for  life,  under  the  will  of 
B.  C,  of  the  real  hereditaments  called  &c.,  and  upon  hearing  the  solr 
for  the  applicant,  and  upon  reading  &c.,  Let  B.  and  W.  of  &a  be 
appointed  trustees  under  the  settlement  created  by  the  will  of  R  C, 
so  far  as  the  same  relates  to  the  said  hereditaments  called  &c.,  for  the 
purposes  of  the  Settled  Land  Act,  1882  ;  And  Let  it  be  referred  to  the 
Taxing  Master  to  tax  the  applicant  her  costs  of  this  application  as 
between  solr  and  client ;  And  Let  the  said  B.  and  W.,  as  such  tnistees 
as  aforesaid,  out  of  the  said  settled  estate,  retain  and  pay  the  said 
costs  when  taxed.—Ee  Clough,  Chitty,  J.,  at  Chambers,  22  Feb.  1888, 
A.  239  ;  Re  Hayden,  Chitty,  J.,  at  Chambers,  30  Nov.  1883,  A.  1868. 

2.  The  like,  on  behalf  of  Infant^  for  Purposes  of  Particular  Agree- 

ment—Sects. 3—13,  and  16—20. 

Upon  the  application  of  the  Pit,  an  infant  by  A.  B.,  her  next  friend, 
and  upon  hearing  the  solr  for  the  applicant.  Let  C.  D.  of  &c.  and 
£.  F.  of  &C.  be  appointed  trustees  of  the  settlement  created  by  the  will 
of  &c.  for  the  purposes  of  the  Settled  Land  Act,  1882 ;  And  Let  such 
of  the  powers  conferred  upon  a  tenant  for  life  by  sects.  3  to  13,  both 
inclusive,  and  sects.  16  to  20,  both  inclusive,  of  the  Settled  Land  Act, 
1882,  as  may  be  necessary  for  carrying  into  effect  the  agreement  for 
sale  hereinafter  mentioned,  be  exercised  by  G.  H.  of  — ,  on  behalf  of  the 
infant  J.  K. ;  And  Let  the  contract  dated  &c.  be  carried  into  effect 
— Trustees  to  receive  purchase-money  and  pay  same  into  Court- 
Add  Lodgment  Schedule,  Form  3. — Be  Boardman,  B,  y.  £.,  Chitty,  J.» 
at  Chambers,  23  April,  1885,  A.  1308. 

3.  The  like— Infant  entitled  to  Share  in  Unconterted  B&Uty-- 
Sects.  6—13, 19,  20. 

The  application  of  A.  B.,  an  infant  by  &c.,  adjourned  &c.,  Let  (but 
without  prejudice  to  any  question  as  to  the  interests  of  A.  B.  in  the 
above-mentioned  lands)  C.  D.  and  E.  F.  be  appointed  trustees  under 
the  settlement  deemed  to  be  existing  under  the  above-mentioned  Act,  of 
the  above-mentioned  share  of  A.  B.  during  his  minorily  for  the 
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purpoees  of  this  Act ;  And  Let  the  powers  conferred  upon  a  tenant  for 
life  by  sections  6  to  13,  both  inclusiye,  and  sections  19  and  20  of  the 
aboTe-mentioned  Act,  be  exercised  by  the  said  C.  D.  and  E.  F.  on 
behalf  of  the  said  A.  B.,  during  his  minority. — ^Taz  costs  and  pay 
same  out  of  property  subject  to  the  said  settlement. — Be  Wells,  Kay,  J., 
6  June,  1883,  B.  869 ;  31  W.  E.  764;  48  L.  T.  N.S.  859. 


NOTES. 
TBT78TEES  FOB  THE  FTJRPOSES  OF  THE  ACT. 

Trustees  of  the  settlement  for  the  purposes  of  the  Settled  Land  Act,  1882, 
are  defined  by  sect.  2  to  be  **  the  persons,  if  any,  who  are  for  the  time  being 
under  a  settlement  trustees  with  power  of  sale  of  settled  land,  or  with  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  power  of  sale,  or  if  under 
a  settlement  there  are  no  such  trustees,  then  the  persons,  if  any,  for  tiie  time 
being,  who  are  by  the  settlement  declared  to  be  trustees  thereof  for  the  pur- 
poses of  the  Act. 

Trustees  with  a  power  of  sale  exerciseable  with  the  consent  of  the  tenant 
for  life  are  trustees  for  the  purposes  of  the  Act :  Constable  y.  (7.,  32  Ch.  D.  233 ; 
including  the  sale  of  heirlooms,  to  which  the  power  of  sale  in  the  settlement 
does  not  extend :  8.  C;  and  though  the  power  of  sale  of  real  estate  is  merely 
implied  by  reference  to  a  power  of  varymg  investments  of  personal  estate : 
Re  Oamett  Orme  and  Hargreaves^  Contract^  25  Ch.  D.  595 ;  but  as  to  trustees 
with  a  power  of  sale  exerciseable  with  the  consent  of  a  person  whose  consent 
cannot  be  obtained,  see  Re  Johnstane's  Settlementy  17  L.  K.,  Lr.  172. 

Trustees  to  whom  personal  estate  has  been  bequeathed  upon  trust  to  con- 
yert  it  and  invest  the  proceeds  in  the  purchase  of  real  estate  to  be  settled 
strictly,  are  not  trustees  of  the  settlement  for  the  purposes  of  the  Act :  Burke 
y.  Gore,  13  L.  E.  Ir.  367. 

Trustees  with  a  future  power  of  sale  were  not  within  the  Act:  Wheelwright 
y.  Walker,  23  Gh.  D.  753 ;  Re  Bryant  and  Bamingham,  44  Ch.  Div.  218;  but 
now,  by  the  Settled  Land  Act,  1890,  s.  16,  where  there  are  for  the  time  being 
no  trustees  of  the  settlement  within  the  Act  of  1882,  the  foUowine^  persons 
shall,  for  the  purposes  of  the  Settled  Land  Acts,  be  trustees  of  l£e  settle- 
ment :  **  the  persons  (if  any)  who  are  for  the  time  being  under  the  settle- 
ment trustees,  with  power  of  or  upon  trust  for  sale  of  any  other  land  com- 
prised in  the  settlement  and  subject  to  the  same  limitations  as  the  land  to 
be  sold,  or  with  power  of  consent  to  or  approval  of  the  exercise  of  such 
power  of  sale,  or  if  there  be  no  such  persons,  then  the  persons  (if  any)  who 
are  for  the  time  being  under  the  settlement  trustees  with  future  power  of 
sale,  or  under  a  future  trust  for  sale  of  the  land  to  be  sold,  or  with  power  of 
consent  to  or  approval  of  the  exercise  df  such  a  future  power  of  sale,  and 
whether  the  power  or  trust  takes  effect  in  all'  events  or  not." 

A  tenant  for  life,  who  is  also  one  of  trustees  with  a  power  of  sale  not 
taking  effect  until  the  death  of  the  tenant  for  life,  was  held  to  be  able  to 
make  a  good  title  under  the  section :  Re  Cox  and  Yeadon,  91  L.  T.  p.  241 ; 
but  see  37  Sol.  J.  109. 


^APPOINTMBNT  BY  THE  COUET, 

.  By  the  Settled  Land  Act,  1882,  s.  38  (1),  if  there  are  no  trustees  of  the  settle- . 
ment  within  the  definition  in  the  Act,  or  where  in  any  other  case  it  is  expe- 
dient for  the  purposes  of  the  Act  that  new  trustees  of  a  settlement  should  be  • 
appointed,  the  Court  may,  if  it  thinks  fit,  on  the  application  of  the  tenant^ 
for  Hfe,  or  of  any  other  person  having,  under  the  settlement,  an  estate  or 
interest  in  the  settled  land,  in  possession,  remainder  or  otherwise,  or,  in  the 
cafe  of  an  infant,  of  his  testamentary  or  other  guardian  or  next  friend, 
appoint  fit  persons  to  be  trustees  under  the  settlement  for  the  purposes  of 
the  Act ;  and  by  sect.  38  (2),  the^rsons  so  appointed,  and  the  survivors  and 
survivor  of  them,  while  continumg  to  be  trustees  or  trustee,  and  imtil  the 
appointment  of  new  trustees  the  personal  representatives  or  representative 
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for  the  time  l)6mg  of  the  last  eoryiymg  or  oontintiiiig  trustee,  aie  for  flu 
puipoeet  of  the  Act  the  trustees  or  trustee  of  the  settlement. 

Upon  aa  application  under  the  section  the  Ck>urt  has  inauired  into  the 
purpose  for  wnich  the  appointment  was  asked,  and  refused  it  when  the  object 
was  to  have  a  large  fund  taken  out  of  Court  and  invested  on  mortgage  in 
Ireland:  Burke  t.  Gore^  13  L.  B.  Jr.  367;  but  as  a  rule  the  Orart,  in  the 
absence  of  special  circumstances,  makes  the  order  without  going  into  any 
such  question :  Lewin,  609. 

^  As  to  the  mode  of  application,  v.  mp.  p.  1504.  The  Court  directed  the  re- 
gistrar to  pass  and  enter  an  order  appointing  trustees  for  the  porposes  of  the 
Act  after  the  authorities  at  Somerset  House  nad  adjudicated  that  stamp  duty 
for  new  trustees  was  not  required,  and  had  stamped  the  order  to  that  effect : 
Re  Potter,  W.  N.  (89)  r>9;  Re  Kennaway,  W.  N.  (89)  70. 

An  order  appointing  trustees  having  been  drawn  up,  and  acted  upon,  bat 
not  passed  or  entered  when  one  of  the  trustees  died,  the  Court,  on  an  ex  parie 
application,  allowed  the  order  to  be  re-drawn,  passed,  and  entered  nuncjrQ 
tunc :  Re  Jonee,  Bullis  v.  Jonee,  W.  N.  (91)  114. 

As  the  function  of  the  trustees  is  to  impose  a  check  on  the  tenant  for  life, 
the  tenant  for  life,  or  any  person  who  may  become  tenant  for  Hfe,  will  not  be 
appointed  trustee :  Re  Harrop^s  TrusU,  24  Ch.  D.  717 ;  nor  a  tenant  for  life 
in  remainder :  Re  Thompeon'e  WiU,  21  L.  B.  Ir.  109 ;  nor  a  member  of  the 
firm  of  solrs  who  act  for  the  tenant  for  Hfe :  Re  Kemp*8  Settled  Eriat^,  24 
Ch.  D.  485;  Re  Walker's  TrueU,  48  L.  T.  N.S.  632;  31  W.  E.  716;  nor  two 
brothers,  the  Court  requiring  two  independent  trustees :  Re  Kiwwlei'  SetUtd 
EetaUs,  27  Ch.  D.  707. 

As  to  the  power  of  the  Irish  Land  Commissioners  to  appoint  trosteee  for 
the  purposes  of  the  Settled  Land  Act  in  certain  cases,  see  48  &  49  Y.  c.  73, 
s.  13.  As  to  the  appointment  of  trustees  in  Ireland  when  trustees  hare 
already  been  appointed  in  England,  see  /n  re  Maherly's  Settled  EOate,  19  L. 
B.  Ir.  341. 

By  the  Settled  Land  Act,  1890,  s.  1 7,  all  the  powers  and  proyisions  contained 
in  the  Conveyancing  and  Law  of  Properly  Act,  1881,  with  reference  to  the 
appointment  of  new  trustees,  and  the  discharge  and  retirement  of  trustees 
(as  to  which  r.  eup.  pp.  1021  mo.),  are  to  apply  to  and  include  trustees  for  the 
purposes  of  the  Settled  Land  Acts,  1882  to  1890,  whether  appointed  by  the 
Court  or  by  the  settlement,  or  under  provisions  contained  in  the  settlement, 
and  this  enactment  applies  and  is  to  have  effect  with  respect  to  an  appoint- 
ment or  a  discharge  ana  retirement  of  trustees  taking  place  before  as  well  as 
after  the  passing  of  the  Act,  and  is  not  to  render  mvalid  or  prejudice  any 
appointment  or  any  discharge  and  retirement  of  trustees  effected  before  the 
passing  of  the  Act,  otherwise  than  under  the  provisions  of  the  Act  of  1881. 
As  to  the  object  of  this  section,  see  Re  Wilcock,  34  Ch.  D.  508,  510;  JRe 
Kane's  Trusts,  21  L.  B.  Ir.  112. 

(iV.)  LEASES. 

1.  Order  to  grant  Particular  Lease  where  no  Contract  has  been 

entered  into — Sects,  10  or  16. 

Upon  the  application  of  (as  in  Forms  A.  or  B.,  sup,  pp.  1502,  1503), 
Let  the  [building  or  mining]  lease  intended  to  be  granted  to  M.  N.  of  the 
lands  [^or  of  the  mansion-bouse  &c.]  settled  by  the  said  settlement  be, 
pursuant  to  sect.  10  [or  15]  of  tbe  above-mentioned  Act,  approved; 
And  Let  the  applicant  [or  the  said  X.  T.]  be  authorized  to  execute 
the  same. 

2.  Order  to  grant  Particular  Lease  tphere  Tenant  for  Life  has 

entered  into  a  Contract — Sects.  10  or  16. 

Upon  the  application  of  (as  in  Forms  A.  or  B.,  sup.  pp.  1502,  1503), 
Let  the  conditional  contract  dated  &c.,  and  made  between  the  applicant 
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[or  the  said  X.  T.]  of  the  one  part,  and  M.  N.  of  the  other  part,  for  a 
[building  or  mining]  lease  to  the  said  M.  N.  of  the  hereditaments 
therein  mentioned  for  the  term  and  upon  the  conditions  therein  stated, 
be,  pursuant  to  sect.  10  [or  15]  of  the  above-mentioned  Act,  approved; 
And  Let  the  said  A.  B.  [or  X.  T.]  be  authorized  to  execute  a  lease  in 
pursuance  of  the  said  contract. — [Add  order  as  to  costs.] 

3.  Liberty  to  grant  Leases — Settled  Land  Acty  1882,  «.  10. 

XJpoN  the  application  of  Q-.,  of  &c.,  the  tenant  for  life  under  the 
settlement  dated  &g.,  And  upon  hearing  the  solrs  for  the  applicant  and 
for  D.  &c.,  And  upon  reading  &c.,  Let  the  applicant  G.  [or  in  case  of 
an  infant,  '^  the  said  X.  Y.  during  the  infancy  of  the  said  G."]  and 
each  of  his  successors  in  title,  being  a  tenant  for  life  or  having  the 
powers  of  a  tenant  for  life  under  the  Settled  Land  Act,  1882,  be  at 
liberty,  pursuant  to  sect.  10  of  the  said  Act,  from  time  to  time  to  make 
building  [or  mining]  leases  of  the  lands  comprised  in  the  said  settle- 
ment for  the  term  of  —  years  [or  in  perpetuity]  on  the  conditions 
specified  in  the  said  Act  [or  on  other  conditions  than  those  specified  in 
sects.  7  to  9  of  the  said  Act]. — Tax  costs,  and  pay  out  of  trust  property. 
— Re  George,  Chitty,  J.,  at  Chambers,  8  April,  1886,  A.  611. 

Pop  similar  order,  see  Re  Wood,  Pearson,  J.,  at  Chambers,  11  Feb.  1885, 
B.  149. 

4.  Liberty  to  make  Grants  for  Building  Purposes  pending  Action  in 
Chancery  Division. — Sect.  10. 

Upon  the  application  by  originating  summons  of  A.  B.,  the  tenant 
lor  life  under  the  settlement  created  by  the  will  of  X.,  and  upon 
hearing  counsel  for  the  applicant  and  the  respondents;  And  the 
applicant  by  his  counsel  undertaking  that  he  will  not,  while  the  action 
of  8.  V.  T.  (now  pending  in  the  Chancery  Division),  1 8 — ,  8. — ,  is  pending, 
make  any  grant  in  accordance  with  this  order  without  informing  the 
proposed  grantee  or  grantees  of  the  existence  of  such  action,  and 
undertaking  to  pay  the  respondent's  costs  of  this  application  as 
between  solr  and  client,  to  be  taxed  &c.,  in  case  of  difference,  Let  the 
applicant  be,  pursuant  to  sect.  10  of  the  Settled  Land  Act,  1882, 
authorized  from  time  to  time  to  make  grants  for  building  purposes  of 
the  lands  comprised  in  the  said  settlement  in  perpetuity  at  fee  farm 
rents  and  otherwise  on  the  conditions  specified  in  the  said  Act — 
Re  Duke  of  Cleveland,  Kekewich,  J.,  at  Chambers,  11  April,  1892,  A. 
543. 

6.  Mining  Lease — Variation  according  to  Circumstances  of  the  Dis* 
triet — Appointment  of  Trustees  —  Infant — ConcufTcnce  by 
Tenants  for  Life  under  separate  Settlements  of  Undivided 
SharesSects.  6, 10,  38. 

Upon  the  application  of  C.  F.  D.  (a  person  having  the  powers  of  a 
tenant  for  life  in  respect  of  the  two-third  parts  of  the  N.  estate,  settled 
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by  the  settlement  created  by  the  will  of  £.  D.),  an  infant,  by  F.  C.  D. 
her  mother  and  next  friend,  and  of  the  said  F.  G.  D.,  widow,  ^e 
tenant  for  life  of  the  remaining  one-third  part  of  the  N.  estate,  settled 
by  the  settlement  created  by  the  will  of  A.  D.,  and  upon  hearing  &c, 
and  upon  reading  &c.,  Let  J.  D.  E.  of  &c.,  and  L.  D.  R  of  &c.,  be 
appointed  trustees,  for  the  purposes  of  the  Settled  Land  Act,  1882,  of 
the  settlement  created  by  the  will  of  B.  D.,  and  also  of  the  setdement 
created  by  the  will  of  A.  D. ;  And  Let  the  said  J.  D.  E.  and  L.  D.  B. 
be  appointed  during  the  minority  of  C.  F.  D.,  an  infant,  being  a  penon 
having  the  powers  of  a  tenant  for  life  under  the  Settled  Land  Act, 
1882,  of  the  estates  settled  by  the  will  of  E.  D.  to  exercise,  on  behalf 
of  the  said  C.  F.  D.,  the  powers  conferred  upon  a  tenant  for  life  by 
sects.  6  to  13,  both  indusive,  and  sects.  16  to  20,  both  inclusive,  of  the 
Settled  Land  Act,  1882,  but  so  far  only  as  by  the  exercise  of  sach 
powers  she  can  give  effect  to  an  agreement  dated  &c.,  and  made  between 
&c. ;  And  the  Judge  being  of  opinion  that,  with  respect  to  the  district 
in  which  the  N.  estate,  settled  by  the  said  wills  of  E.  D.  and  A.  D.,  Lb 
situate,  it  is  difficult  to  make  a  lease  of  such  settled  estate  for  mining 
purposes,  except  for  a  longer  term  and  on  other  conditions  than  the 
term  and  conditions  specified  in  that  behalf  in  the  Settled  LandAct, 
1882;  And  the  Judge  being  also  of  opinion  that  the  said  agreement 
dated  &c.  is  beneficial  to  all  persons  interested  in  the  N.  estate  under 
the  settlements  thereof  made  by  the  above-mentioned  wills  of  the  eaid 
E.  D.  and  A.  D. ;  Let  the  said  agreement  dated  &c.  be  carried  into 
*  effect ;  And  Let  the  said  J.  D.  E.  and  L.  D.  E.,  on  behalf  of  the  said 
infant  C.  F.  D.,  concur  with  the  said  F.  C.  D.  as  the  tenant  for  life 
under  the  will  of  the  said  A.  D.  in  granting  a  lease  of  the  said  here- 
ditaments comprised  in  the  said  agreement  dated  &c.,  in  pursuance  of 
and  in  accordance  with  the  terms  of  the  said  agreement ;  And  Let  the 
said  F.  CD.,  as  the  tenant  for  life  under  the  will  of  the  said  A.  D.,  be 
at  liberty  to  concur  with  the  said  J.  D.  E.  and  L.  D.  E.  in  granting  a 
lease  of  the  said  hereditaments  in  pursuance  of  and  in  accordance  with 
the  terms  of  the  said  agreement ;  And  Let  one  equal  fourth  part  of 
two  equal  third  parts  of  the  rents,  royalties,  reservations  and  moneys 
payable  under  the  lease  to  be  granted  as  aforesaid,  be  received  by  the 
said  J.  D.  E.  and  L.  D.  E.,  or  other  the  trustees  for  the  time  being, 
for  the  purposes  of  the  Settled  Land  Act,  of  the  settlement  created  by 
the  win  of  the  above-named  E.  D.,  to  be  held  and  applied  as  capital 
moneys  arising  under  the  said  Act  from  the  hereditaments  comprised 
in  the  said  settlement,  the  residue  of  the  said  two  equal  third  parts 
being  applied  as  rents  and  profits  of  the  said  hereditaments ;  And  I^ 
three  equal  fourth  parts  of  the  remaining  one  equal  third  part  of  the 
rents,  royalties,  reservations  and  moneys  payable  under  the  lease  to  be ' 
granted  as  aforesaid  be  reserved  by  the  said  J.  D.  E.  and  L.  D.  E.,  or 
other  the  trustees  for  the  time  being,  for  the  purposes  of  the  Settled 
Land  Act,  of  the  settlement  created  by  the  will  of  the  said  A  D.,  to  be 
held  and  applied  as  capital  moneys  arising  under  the  said  Act  from  the 
hereditaments  comprised  in  the  said  settlement,  the  residue  thereof 
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being  applied  as  rents  and  profits  of  the  said  hereditaments ;  And  Let 
it  be  referred  to  the  Taxing  Master  to  tax,  as  between  solr  and  client, 
the  costs  of  all  parties  of  and  occasioned  by  this  application,  and  also 
the  costs  of  the  said  agreement  dated  &c.,  and  the  negotiations  therefor, 
and  of  the  lease  to  be  granted  in  pursuance  thereof,  which  shall  not 
be  paid  by  the  said  E.  B.  under  the  said  agreement  dated  &c. ;  And 
Let  the  said  costs,  when  taxed,  be  paid  by  the  trustees  of  the  respectiye 
settlements  created  by  the  wills  of  the  said  B.  D.  and  A.  D.  out  of 
capital  moneys  in  their  respective  hands,  arising  under  the  said  Act, 
in  the  following  proportions  (that  is  to  say) :  two-third  parts  of  such 
costs  out  of  capital  moneys  arising  under  the  settlement  created  by  the 
will  of  the  said  E.  D.,  and  one-third  part  thereof  out  of  the  capital 
moneys  arising  under  the  said  settlement  created  by  the  will  of  the  said 
A,  D. — ^Liberty  to  apply. — Re  Rees^  Edward  Davies*  Settled  Estate^ 
North,  J.,  at  Chambers,  3  Aug.  1891,  A.  1421. 

6.  Order  for  payment  into  Court  by  Lessee  under  a  Mining  Lease — 

Sect.  11. 

XTpon  the  application  of  [as  in  Form  F.,  mp.  p.  1503],  Let  the 
applicant  be  at  liberty  to  lodge  in  Court,  as  directed  in  the  schedule 
hereto,  £ — ,  being  three-fourths  (or  one-fourth)  of  the  rents  payable 
by  him  under  a  lease  dated  &o.,  for  the  half-year  ending  &c.,  less  £ — 
the  costs  of  lodgment  in  Court;  And  Let  the  applicant  be  at  liberty,  on 
or  before  the  —  day  of  —  and  the  —  day  of  — ^  18 — ,  and  the  same 
days  in  each  succeeding  year  during  the  teim  created  by  the  said 
lease,  to  lodge  in  Court,  as  directed  in  the  said  schedule,  so  much  of 
the  rents  payable  by  him  under  the  said  lease  as  is  by  sect.  1 1  of  the 
aboTe-mentioned  Act  directed  to  be  set  aside  as  capital  money  arising 
under  the  said  Act,  after  deducting  therefrom  the  costs  of  lodgment  in 
Court. 

N.B. — ^The  ledger  credit  in  the  Lodgment  Schedule  will  be :  '^  Li 
the  matter  of  the  settlement  dated  &c.  (or  created  by  the  will  of  &c., 
as  the  case  may  be),  mineral  rents  under  lease  dated  &c.,  and  in  the 
matter  of  the  Settled  Land  Act,  1882.'' 

7.  Lease  of  Mansion-house — Sect,  15 — Act  ^1890,  Sect.  10. 

Upon  the  application  of  A.  B.,  the  tenant  for  life,  under  the  settle- 
ment created  by  the  will  of  X.,  Let  the  said  A.  B.  be  at  liberty  to  grant 
a  lease  to  —  of  the  principal  mansion-house  known  as  &c.,  and  the 
demesnes  thereof  and  other  lands  usually  occupied  therewith  (pleasure- 
gtoond  and  park,  and  other  lands  usually  occupied  therewith),  and 
forming  part  of  the  lands  comprised  in  the  said  settlement,  for  the 
term  of  —  years  from  the  —  day  &c.,  at  the  yearly  rent  of  £ — , 
aeeured  by  condition  of  re-entry,  and  other  the  conditions  specified 
in  the  said  Act. 

TCI',  n.  5  b 
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NOTES. 
LBABB8. 

By  sect  6  of  the  Settled  Land  Act,  1882,  a  tenant  for  life  is  empoirerdd  to 
grant  leases  for  terms  not  exceeding,  in  case  of  a  building  lease,  99  yean;  in 
case  of  a  mining  lease,  60  years ;  and  in  case  of  any  other  lease,  21  yean. 
Sects.  7,  8,  and  9  (as  yaried  oy  the  Settled  Land  Act,  1890,  ss.  7, 8),  prescribe 
the  mode,  considerations,  conditions,  and  terms  in,  for,  and  npon  which 
leases  in  general,  building  leases,  and  mining  leases  may  respectiTely  be 
granted.  A  lease  by  a  tenant  by  the  curtesy,  belieyin^  himself  to  be  t^iaiit 
m  fee,  may  nererthelees  take  effect  under  the  Act,  if  in  confonnity  with 
it :  Mogridgt  v.  Clajpp^  (1892)  3  Ch.  382.  Semble,  s.  20,  has  no  reference  to 
leases  or  other  conyeyances  made  under  the  previous  sections :  Mo^ridge  t. 
Clapp,  9up,^  at  p.  394. 

The  existence  of  trustees  for  the  purposes  of  the  Acts  is  not  a  condition 
precedent  to  the  power  of  the  tenant  for  life  to  make  a  lease,  which  is  Tahd, 
although  ^ere  are  no  such  trustees,  and  a  lessee  dealing  in  good  faith  with 
the  tenant  for  life  is  not  bound  to  inquire  whether  there  are  such  Ixustees, 
nor  affected  with  oonstructiye  notice  that  there  are  none;  and,  demhU^ 
although  he  haye  actual  notice,  his  title  is  not  inyaHdated :  S.  C.  Bat 
omission  by  the  tenant  for  life  to  haye  trustees  appointed  might  prevent  him 
from  obtaining  specific  performance  against  an  imwilling  lessee :  5.  C,  at 
p.  395 ;  9.  V.  as  to  the  effect  of  sect.  7,  sub-s.  2,  of  the  Settled  Land  Act,  1890. 

Past  voluntary  expenditure  by  a  lessee  is  not  a  **  consideration"  under 
sect.  8,  sub-s.  1,  of  the  Act  of  1882,  justifying  a  lease  by  tenant  forUfeat  less 
than  ihe  **  best  rent,"  nor  is  it  **  money  laid  out'*  within  sect  7,  sub-s.  2, 
which  refers  to  money  beneficially  laid  out  with  direct  reference  to  the  gnnt 
of  the  lease :  Be  Chawner'%  Settled  EsUUea,  (1892)  2  Ch.  192. 

By  sect.  10,  where  it  is  shown  to  the  Court,  with  respect  to  the  district  in 
which  any  settled  land  is  situate,  either  (L)  that  it  is  the  custom  for  land 
therein  to  be  leased  or  granted  for  building  purposes,  for  a  longer  tenn  or  on 
other  conditions  than  those  specified  in  the  Act,  or  in  perpetuity ;  or  (ii.)  that 
it  is  difficult  to  make  such  leases  or  grants  except  for  a  longer  term  or  on 
other  conditions  than  those  specified  in  the  Act,  or  except  in  peipetuity,  the 
Court  may  authorize  generally  the  tenant  for  life  to  make,  from  tune  to  time, 
leases  or  grants  of  or  affecnng  the  settled  land  in  that  district  or  parts 
thereof,  for  any  term  or  in  perpetuity,  at  fee-farm  or  other  rents,  secured  by 
condition  of  re-entry  or  otherwise,  as  in  the  order  of  the  Court  expressed,  or 
may,  if  it  thinks  fit,  authorize  the  tenant  for  life  to  make  any  such  lease  or 
grant  in  any  particular  case ;  and  thereupon  the  tenant  for  life,  and  subject 
to  any  direction  in  the  order  to  the  contrary,  each  of  his  successors  in  title, 
being  a  tenant  for  life  under  the  Act,  may  make  in  any  case,  or  in  any  par- 
ticular case,  a  lease  or  grant  of  or  affecting  the  settled  land,  or  part  thereof, 
in  conformity  with  the  order. 

By  sect.  11,  '*  under  a  mining  lease,  whether  the  mines  or  minerals  leased 
are  already  opened  or  in  work  or  not,  imless  a  contrary  intention  is  expressed 
in  the  settlement,  there  shall  be  from  time  to  time  set  aside  as  capital  money 
arising  under  this  Act,  part  of  the  rent  as  foUows,  namely,  where  the  tenant 
for  life  is  impeachable  for  waste  in  respect  of  minerals,  three-fourth  paits  of 
the  rent,  and  otherwise  one-fourth  part  thereof,  and  in  every  such  case  the 
residue  of  the  rent  shall  go  as  rents  and  profits." 

'  A  person  entitled  for  \Se  to  income  of  money  to  arise  from  sale  of  settled 
land,  and  to  rents  and  profits  imtil  sale,  is  not,  strictly  speaking,  impeachable 
for  waste  within  sect.  11 ,  but  if  he  makes  a  lease  of  xmopened  minerals,  three- 
fourths  of  the  rents  and  royalties  ought  to  be  set  aside  as  capital  money: 
Be  Bidge,  Hellard  v.  Moody,  31  Ch.  Div.  504. 

Section  11  does  not  apply  to  a  mining  lease  granted  by  a  tenant  for  hfe 
under  a  contract  entered  mto  by  his  testator  as  absolute  owner:  Be  Kemeif^ 
Tynte,  K.-T.  y.  ^.-T.,  (1892)  2  Ch.  211. 

By  the  Settled  Land  Act,  1890,  s.  9,  "where,  on  a  grant  for  building  purposes 
by  a  tenant  for 'life,  the  land  is  expressed  to  be  conveyed  in  fee  simple,  with 
or  subject  to  a  reservation  thereout  of  a  perpetual  rent  or  rent-chaige,  the 
reservation  shall  operate  to  create  a  rent-charge  in  fee  simple  issuing  oui 
of  the  land  conveyed,  and  having  incidental  thereto  all  powers  and  remefies 
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for  reooyery  thereof  conferred  by  sect.  44  of  the  Oonyeyancmg  and  Law  of 
Property  Act,  1881,  and  the  rent-charge  bo  created  shml  go  and  remain  to 
the  naee,  on  the  trusts,  and  subject  to  the  powers  and  proyisions  which  imme- 
diately before  the  conveyance  was  subsisting  with  respect  to  the  land  out  of 
which  it  is  reserved." 

By  sect.  12  of  the  principal  Act,  the  leasing  powers  are  extended  in  certain 
oases  to  leases  for  giving  effect  to  contracts  previously  entered  into,  or  to  a 
eovenant  for  renewal,  and  for  confirming  previous  leases  which  are  void  or 
voidable.  By  sect.  13,  powers  of  accepting  surrenders  of  leases,  and  by  sect.  14, 
powers  of  granting  licences  for  leases  of  copyholds,  are  conferred. 

Ab  to  leases  and  sales  of  the  mansion-house  and  park  under  sect.  10  of  the 
Settled  Land  Act,  1890,  repealing  and  re-enacting,  with  variations,  sect.  15  of 
the  principal  Act,  v.  inf.  p.  J521. 

By  sect.  9,  where  the  Court  authorizes  ^nerally  the  tenant  for  life  to  make 
from  time  to  time  leases  or  grants  for  building  or  mining  purposes  under  sect. 
10  of  the  principal  Act,  the  order  shall  not  direct  any  ps^cular  lease  or  grant 
to  be  settled  or  approved  by  the  Judge,  unless  the  Judge  shall  consider  that 
there  is  some  special  reason  why  such  lease  or  grant  should  be  settled  or 
approved  by  him.  Where  the  Court  authorizes  any  such  lease  or  grant  in 
any  particular  case,  or  where  i^e  Court  authorizes  a  lease  under  sect.  15  of 
the  Act,  the  Court  may  either  approve  a  lease  or  grant  already  prepared,  or 
may  direct  that  the  lease  or  grant  shall  contain  conditions  specified  in  the 
order,  or  such  conditions  as  may  be  approved  by  the  Judge  in  Chambers 
without  directing  the  lease  or  grant  to  be  settled  by  the  Judge. 


(v.)   SALES,  OONTRACrS,  AND.OTKEB  DISPOSITIONS. 

1«  Order  far  Sale  out  of  Court  of  the  Mansion-house^  or  of  Timber  or 
Chattels— Sects.  15,  35,  or  57— Act  ofl890y  Sect.  10. 
Upon  the  application  of  [as  in  Forms  A.  or  B.,  sup.  pp.  1502,  1503], 
Let  the  applicant  (or  the  said  X.  Y.)  be  at  liberty  to  sell  the  principal 
manjsion-hoase  {or  the  timber  ripe  and  fit  for  cutting)  on  the  land 
{or  the  furniture  and  chattels)  settled  by  the  above-mentioned  settle- 
ment, in  such  manner  and  subject  to  such  particulars,  conditions,  and 
proyisions  as  he  may  think  fit.— rUsual  order  to  tax  costs  of  applica- 
tion.— ^Let  C.  D.  and  E.  F.,  the  trustees  of  the  said  settlement,  be  at 
liberty  to  pay  the  said  costs  out  of  the  proceeds  of  the  said  sale  (or,  in 
the  case  of  timber,  out  of  the  three-fourths  of  the  proceeds  of  the  said 
sale  to  be  set  aside  as  capital  money  arising  under  the  said  Act). 

2.  Order  for  Sale  by  the  Court  of  the  Mansion-house^  Sfc,  or  of  Timber 
or  Chattels— Sects.  16,  35,  or  37— Act  o/1890,  sect.  10. 
Upon  the  application  of  [as  in  Forms  A.  or  B.,  sup.  pp.  1502,  1603], 
Let  the  principal  mansion-house  (or  the  timber  ripe  and  fit  for  cut- 
tings) on  the  land  (or  the  furniture  and  chattels)  settled  by  the  above- 
mentioned  settlement,  be  sold  with  the  approbation  of  the  Judge. — 
Directions  for  payment  of  purchase-money  into  Court. 

3.  Contracts  for  Sale  of  Mansion-house,  Sfc,  confirmed. 

Upon  the  appeal  &o.,  Discharge  order  dated  &c. ;  Let  A.  B.  be  at 
liberty  to  sell  the  mansion-house  of  the  Savernake  estate,  with  the 
pleasure-grounds,  park,  and  lands  usually  occupied  therewith,  in  the 
petition  mentioned,   and  also   the  other  lands,   hereditaments,   and 
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premims  oompriaed  in  the  agreement  embodied  in  two  contracts, 
dated  &c.,  in  accordance  witli  the  terms  of  the  said  agreement,  and 
that  the  said  contracts  for  snch  sale  be  confirmed. — ^liberty  to  applj. 
— ^Tax  costa  and  pay  the  same  ont  of  purchase-money. — Re  Ailednay 
{Marquis  of).  Court  of  Appeal,  12  Dec.,  1891,  A.  1650;  S.  CI,  (1892) 
1  Gh.  506  (C.  A.) ;  affirmed  in  House  of  Lords,  (1892)  A.  G.  356,  num. 
Bruce  t.  Marquu  of  AUesbury. 

4.  Leate  to  Tenant  for  Life  to  seli  Specific  Seirlooms — Sect.  37. 

TJpoir  the  application  of  A.  B.,  the  tenant  for  life  &c.,  Let  the  appli- 
cant be  authorized  to  sell  certain  chattels  settled  by  the  will  of  C.  D., 
that  is  to  say,  a  i>ainting  in  oil  colours,  by  &c.  &c.,  at  the  price  of  £—, 
and  in  other  respects  on  the  terms  of  a  conditional  agreement,  dated 
&c. — Directions  for  payment  of  commission  on  sale. — And  Let,  if  the 
aaid  conditional  agreement  shall  fail  of  effect  on  the  part  of  purchasers, 
the  applicant  be  at  liberty  to  sell  the  said  picture  to  any  person  or  per« 
sons  for  a  sum  not  less  than  £ — . — ^Direct  taxation  and  payment  of 
costs. — Costs  to  include  all  fees  paid  for  valuation  made  by  expert 
witnesses.— i2e  Radnor's  {Earl)  WiU,  Ghitty,  J.,  29  July,  1890,  B.954; 

5.  C,  45  Ch.  Diy.  402. 

6.  Leaf>e  to  sell  specified  Heirlooms^  pending  decision  of  Qaeslm  m  fo 

re-investment  of  Proceeds, 
Upon  the  application  of  A.  B.,  And  the  applicant  by  his  counsel 
undertaking  within  one  month  to  raise  the  question  whether  any  part 
of  the  proceeds  already  obtained  from  the  sale  of  heirlooms  can  be 
properly  re-invested  so  as  to  devolve  as  the  settled  real  estate,  and  in 
the  meantime  not  to  direct  any  such  re-investment  of  the  proceeds  of 
the  sale  now  sanctioned,  and  to  abide  by  any  direction  of  the  Conit 
which  may  be  given  as  to  re-investment  of  such  proceeds  in  the  pm- 
chase  of  chattels,  upon  the  application  of  the  trustees  or  guardians  of 
the  infant  tenant  in  tail  or  otherwise.  Let  the  applicant  be  at  liberty 
to  seU  through  X.,  of  &c.,  four  pictures  {_describinff  them']  comprised  in 
the  above-mentioned  settlement  for  £ — . — Purchase-money  to  be  paid 
to  trustees,  to  be  held  upon  trusts  of  settlement. — ^Pay  commission  and 
costs.— i?tf  Marlborough's  {Duke  of)  Settlement,  Chitty,  J.,  8  Feb.  1885, 
B.  220. 

6.  Declaration  as  to  Application  of  Proceeds  of  Heirlooms  in  2)»- 
charge  of  Incumbrances, 

Thb  application  of  the  Pit,  which  upon  hearing  &c.,  was  adjourned,  to 
be  heard  in  Court,  coming  on  &c. — ^Dedare  Pit,  as  tenant  for  life  under 
above  settlement,  entitled  to  have  proceeds  of  sale  of  heirlooms  applied  in 
discharge  of  incumbrances  affecting  settled  estates  without  keeping  &e 
charges  alive. — Trustees,  upon  request  of  tenant  for  life,  to  invest  pro- 
ceeds in  discharge  of  mortgage. — Re  Marlborough's  {Duke  of)  Seitk' 
ment,  M.  v.  Marjoribanks,  Chitty,  J.,  18  June,  1886,  B.  826;  S,  C,  ^ 
Ch.  D.  127  ;  32  Ch.  Div.  1. 
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7.  Coats  of  attempted  Sale  charged  on  Settled  Land — Sects.  4, 
21  (10),  46  (6),  47,  55  (3). 

Thb  application  of  A.  B.  &g.,  which  upon  hearing  &c.  was  adjourned 
&C. — ^Declare  that  the  costs,  charges,  and  expenses,  to  be  taxed  &c.,  of 
the  applicant  of  and  incidental  to  the  attempted  sale  by  auction  on  the 
—  day  &c.,  of  the  Shortgrove  Estate  &c.,  are  costs,  charges  and  expenses 
of  and  incidental  to  the  exercise  of  the  powers  of  sale  conferred  by  the 
Settled  liand  Act,  1882,  in  respect  of  the  settlement  in  the  summons 
mentioned  by  which  the  said  estate  was  settled ;  Let  the  said  costs, 
charges,  and  expenses,  so  far  as  they  have  been  incurred  in  relation  to 
the  said  estate,  be  paid  out  of  the  property  subject  to  the  said  settle- 
ment, and  be  raised  by  means  of  a  charge  on  the  land  thereby  settled, 
or  the  unsold  part  thereof. — Tax  costs  of  application,  and  direction  to 
raise  and  pay  the  same  in  like  manner  as  above. — Re  Smith's  Settle^ 
meni,  Kekewich,  J.,  9  May,  1891,  B.  784 ;  (1891)  3  Ch.  65. 

8.  Enforcing  Contract^  8fc. — Sect.  31. 

Upon  the  application  of  A.  B.,  the  tenant  for  life  under  the  settie- 
ment  created  by  the  will  of  X.,  Let  the  contract,  dated  &c.,  for  sale  of 
&c.  (exchange,  partition,  mortgage,  lease,  or  execution  of  improve- 
ments &o.),  be  carried  into  effect  (enforced,  varied,  or  rescinded). 

9.  Order  for  Payment  into  Court  by  Purchaser  of  Purchase-money  of 
Settled  Land,  Timber,  or  Chattels— Sect.  22. 

Upon  the  application  of  [as  in  Form  E.y  sup.  p.  1603],  Let  the 
applicant  be  at  liberty  to  lodge  in  Court,  as  directed  in  the  schedule 
hereto,  £ — ,  the  purchase-money  of  the  A.  estate  [or  as  the  case  may 
he^t  settied  by  the  said  settiement. 

N.B. — The  ledger  credit  in  the  Lodgment  Schedule  will  be — *'  Li 
the  matter  of  the  settiement,  dated  &c.  (or  created  by  the  will  of  &c., 
as  the  case  may  be),  proceeds  of  sale  of  &c.,  and  In  the  matter  of  the 
Seitied  Land  Act,  1882." 

NOTES. 

SALES. 

By  r.  8,  any  sale  authorized  or  directed  by  the  Oourt  imder  the  Act  shall 
be  carried  into  ^ect  out  of  Oourt,  unless  the  Judge  shall  otherwise  order, 
and  generally  in  such  manner  as  the  Judge  may  direct. 

MANSION-HOUSE. 

Sect.  15  of  the  principal  Act  provided  that,  **  notwithstcmding  anything  in 
fhw  Act,  the  principal  mansion-house  on  any  settied  land,  and  the  demesnes 
thereof,  and  other  land  usually  occupied  therewith,  shall  not  be  sold  or  leased 
by  the  tenant  for  life  without  the  consent  of  the  trustees  of  the  settiement, 
or  an  order  of  the  Court." 

This  section  has  been  repealed  and  re-enacted  witii  variations  by  the  Settled 
Land  Act,  1890,  s.  10,  wmch  enacts  as  follows:— ** Notwithstanding  any- 
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tiling  contained  in  the  Act  of  1882,  the  principal  mansion-liouBe  (if  any)  on 
any  settled  land,  and  the  pleasnie  gronnds  and  park  and  lands  (if  any) 
uaoaUy  occupied  therewith,  shall  not  be  sold,  exchanged,  or  leased  by  the 
tenant  for  life  without  the  consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  Court.  Where  a  house  is  usually  occupied  as  a  farmhouse,  or 
where  the  site  of  any  house,  and  the  pleasure  grounds  and  park  and  lands 
(if  any)  usuaUy  occupied  therewith,  do  not  altogether  exceed  twentY-fiye 
acres  in  extent,  the  house  is  not  to  be  denned  a  principal  mansion-house 
within  the  meaning  of  this  section." 

The  Court,  under  this  section,  on  an  application  for  sale  of  a  mansioii- 
house,  can  take  a  wider  view  than  in  the  case  of  a  proposed  sale  of  heirlooms ; 
and,  exerdaing  a  discretion  unf  ettei^ed  bj  rules,  will  consider  not  only  the 
wishes  and  interests  of  the  tenant  for  life  and  remainderman,  but  aU  the 
circumstances,  including  the  interests  of  the  tenants  on  the  estate :  Rt  Marq, 
of  Ailt$lmry'$  SeWed  Estates,  (1892)  1  Ch.  (C.  A.)  506;  8.  (7.,  Brwx  t.  Marq, 
o/AiUsbury,  (1892)  A.  C.  356,  Form  3,  nip.  p.  1519. 

Though  a  testator  ex|)res8ly  directed  that  the  mansion-house  was  to  be 
kept  up  as  a  place  of  residence  for  the  person  for  the  time  being  entitled  to 
the  possession  thereof  under  his  will,  and  that  the  heirlooms  Siould  at  all 
times  be'  kept  in  the  mansion-house,  the  Court  sanctioned  a  sale,  but  with 
directions  as  to  the  disposal  of  the  heirlooms :  Be  Broum*8  WUlf  27  Ch.  D. 
179. 

Where  the  tenant  for  life  had  mortgaged  his  estate  to  the  full  ralue,  ihe 
Court  declined  to  order  the  sale  without  full  inf oxmation  as  to  the  facts, 
and  the  consent  of  the  mortgagees:  Be  Sebrighf$  Settled  Eitatet,  33  Ch. 
Div.  429. 

Semble,  trustees  appointed  during  the  minority  of  the  tenant  for  life  have 
an  unrestricted  power  to  sell  the  mansion-house :  Be  Counteu  of  Dudky,  35 
Ch.  D.  338,  343,  per  Chitty,  J. 

HSmiiOOMS. 

By  sect  37  (1),  **  where  personal  chattels  are  settled  on  trust  so  as  to 
deyolye  with  land  until  a  tenant  in  tail  by  ptirchase  is  bom,  or  attains  the 
age  of  twenty-one  years,  or  so  as  otherwise  to  vest  in  some  person  becoming 
entitled  to  an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant  for  life 
of  the  land  may  sell  the  chattels  or  any  of  them.  (2)  The  money  arising  by 
the  sale  shall  be  capital  money  arising  imder  this  Act,  and  shall  be  paid, 
invested,  or  applied,  and  otherwise  dealt  with  in  like  manner  in  all  respects 
as  by  this  Act  directed  with  respect  to  other  capital  money  arising  under  this 
Act,  or  may  be  invested  in  the  purchase  of  other  chattels,  of  the  same  or  any 
other  nature,  which,  when  purchased,  shall  be  settled  and  held  on  the  same 
trusts,  and  shall  devolve  in  the  same  manner,  as  the  chattels  sold.  (3)  A 
sale  or  purchase  of  chattels  under  this  section  shall  not  be  made  without  an 
order  of  the  Court." 

The  Court  must  be  satLsfied  that  the  proposed  sale  is  reasonable  and 
proper,  haying  regard  to  the  interests  of  all  persons  entitled,  the  interests  of 
persons  more  remotely  entitled  being  of  less  weight  than  those  of  persons 
nearer  in  succession :  Earl  of  Badnor^a  Willy  45  Cn.  Diy.  402,  424 ;  and  see 
Be  BeaumanVs  Settled  Estates,  58  L.  T.  N.S.  916. 

And  by  force  of  sect.  52  the  tenant  for  life  is  in  the  position  of  a  trustee 
with  a  discretionary  power  of  sale,  and  must  haye  regai^  to  the  interests  of 
other  persons  entitlea  :  Be  Beaumonfs  Settled  Estates,  sup.  Where  drcum-  . 
stances  rendered  it  expedient,  the  Court  sanctioned  the  remoyal  of  some  of 
the  heirlooms  to  another  family  mansion,  and  the  sale  of  the  rest :  Brmpne 
y.  Collins,  62  L.  T.  N.S.  666 ;  and  see  Be  Brown's  Will,  27  Ch.  D.  179,  sup. 

A  dignity  or  title  of  honour  which  descends  to  the  heirs  general  or  heirs 
of  the  body,  is  within  the  definition  of  '*  land,"  and  heirlooms  settled  so  as  to 
devolye  with  the  dignity  or  title  may  be  sold  under  this  section :  Be  Bivdt^ 
Carnac'a  Will,  30  Ch.  D.  136;  Be  Earl  of  Aylesford's  SMed  Estate,  32 
Ch.  D.  162. 

It  has  been  held  that  the  deyolution  of  the  proceeds  of  the  sale  of  chattels, 
and  of  any  interim  investments  thereof,  follows  the  deyolution  which 
originally  belonged  to  the  chattels,  and  the  monej  may  be  applied,  under 
sect.  21,  in  paying  off  incumbrances  affecting  the  inhentanoe  of  the  settLed 
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land  wifhont  keeping  such  mcfombraiioes  oil  foot  for  the  benefit  of  an  inf anf 
remainderman ;  and  thongb  the  course  of  devolution  is  thus  changed,  the 
tenant  for  life  cannot  be  prevented  from  directing  any  such  application,  on 
the  ground  of  his  being  a  trustee  of  the  power  under  sect.  53  :  Re  Duke  of 
Marlborough* a  Settlement ;  Duke  of  M,  v.  Marforibanks,  32  Oh.  Div.  1 ;  Form  6, 
9up.  p.  1520;  Bruce  v.  Marquis  ofAUesbury,  (1892)  A.  0.  356,  365. 

But  the  Act  does  not  empower  a  tenant  for  life  to  sell  any  propertv  which, 
when  vested  in  a  tenant  in  fee  simple,  would  be  by  law  inalienable :  jHe  Eivett- 
Camae^g  WiU,  30  Oh.  D.  136. 

TIMBEB. 

By  sect.  35  (1),  "where  a  tenant  for  life  is  impeachable  for  waste  in  respect 
of  timber,  and  there  is  on  the  settled  land  timber  ripe  and  fit  for  cutting,  the 
tenant  for  life,  on  obtaining  the  consent  of  the  trustees  of  the  settlement,  or 
an  order  of  the  Court,  may  cut  and  sell  that  timber,  or  any  part  thereof. 
(2)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be  set  aside  as  and 
be  capital  money  arising  under  this  Act,  and  the  other  fourth  part  shall  go  as 
rents  and  profits." 

If  the  timber  is  sold  along  with  the  land,  the  proceeds  must  be  treated  as 
capital  money :  Be  LleweUin,  Z.  v.  Williams,  37  Ch.  D.  317 ;  Be  8mith*s 
BetOed  Estates,  (1891)  3  Oh.  65. 

CONTRACTS, 

By  sect.  31  (1),  the  tenant  for  life  is  empowered  (i^  to  contract  to  make  any 
Bale,  exchange,  partition,  mortgage,  or  charge ;  (li)  to  vary  or  rescind  the 
oontract  as  an  absolute  owner  might ;  (iii)  to  contract  to  make  a  lease,  and 
to  vary  the  terms  in  making  the  lease ;  (iv)  to  accept  surrenders  of  contracts 
or  leases,  and  make  new  ones;  (y)  to  enter  into,  vary,  or  rescind  con- 
tracts as  to  improvements ;  and  (vi;  generally  for  carrying  into  effect  any  of 
the  purposes  of  the  Act.  By  sub-sect.  (2),  contracts  are  binding,  and  enure 
to  the  settled  land  and  the  successors  in  title  of  the  tenant  for  life.  By  sub- 
sect.  (3),  **  The  Oourt  may,  on  the  application  of  the  tenant  for  life,  or  of  any 
such  successor,  or  of  any  person  interested  in  any  contract,  give  directions 
ze^peoting  the  enforcing,  carrying  into  efiFect,  varymg,  or  rescinding  thereof." 
.  By  the  Settled  Land  Act,  1890,  s.  6,  a  tenant  for  life  may  make  any  con-- 
veyanoe  which  is  noceasary  or  proper  for  giving  effect  to  a  contract  entered 
into  by  a  predecessor  in  title,  and  which  if  made  by  such  predecessor  would 
have  been  valid  as  against  his  successors  in  title. 

(VI.)  APPLICATION  OP  MONEY  UNDEB  THE  ACTS. 

1.  Investment— Sect.  22  (3). 

XJp09  the  application  of  A.  B.,  the  tenant  for  life  under  the  settle- 
ment created  by  &c.  [or  of  0.  D.  and  E.  F.,  the  trustees  of  the  settle- 
ment &c.],  Let  the  funds  in  Court  representing  the  capital  moneys 
arising  from  the  sale  of  the  lands  comprised  in  the  settlement  created 
Ij  the  will  of  &c.  be  dealt  with  as  directed  in  the  schedule  hereto. — 
[Add  Payment  Schedule,  Form  No.  1  or  2.] 

2.  AppUcatum  of  Money  paid  for  a  Lease  or  Retm^sion — 
Sect.  34. 

Upon  the  application  of  (Form  A.,  B.,  or  D.,  sup.  pp.  1502,  1503), 
I^  £ —  being  the  proceeds  of  the  sale  of  a  lease  for  years  [or  life,  or  a 
reyersioB,  or  other  interest,  describing  •/]  settled  by  the  above-mentioned 
Battlement,  be,  pursuant  to  sect.  34  of  the  above-mentioned  Act,  applied 
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for  the  benefit  of  the  parties  interested  under  the  said  settlement  in 
manner  following  [ipeeijy  the  mode  or  modes  of  appUeation], 


NOTES. 
OAPITAL  MONEY. 

'*  Oapital  money  *'  arising  under  the  Act  oompzises : — (1)  Money  ieoei?ed 
upon  any  sale  or  enfranchisement,  or  for  eqnali^  of  exchange  or  partition ; 
(2)  Fines  reoeired  on  the  erant  of  leases  under  any  power  conferred  by  the 
Act  of  1882 :  Bee  8.  L.  A.  1884,  s.  4;  (3)  The  proportion  of  remt  under 
mining  leases  to  be  set  aside  under  sect.  11;  (4)  Money  raised  on  mortgage  of 
the  seUled  land  under  sect.  18 ;  (5)  Three-fourtiis  of  the  net  prooeedd  of  the 
sale  of  timber  cut  under  sect  35,  where  the  tenant  for  life  is  impeachable  for 
waste  in  respect  of  timber ;  (6^  Money  arising  from  the  sale  of  heirloom^ 
under  sect  37 ;  (7)  Money  received  under  an  option  to  purchase  contained 
in  a  building  lease,  or  agreement  for  a  building  lease,  under  the  Settled  Land 
Act,  1889;  and  (8)  Money  which,  under  sect  11  of  the  Settied  Land  Act," 
1890,  the  tenant  for  life  is  em^wered  to  raise  on  mortgage  of  the  settled 
luid  for  the  purpose  of  discharging  an  incumbrance  on  such  land  or  any  part 
thereof. 

PAYXXNT  OF  CAPITAL  MONEY  INTO  OOUKT. 

By  r.  10,  any  i>erson  directed  by  the  tenant  for  life  to  pay  into  Court  any 
capital  money  arising  under  the  Act  may  apply  by  summons  at  Ghambeis 
for  leave  to  pay  the  money  into  Court. 

By  r.  11,  the  summons  is  to  be  supported  b}r  an  affidavit  setting  forth  :— 
(Vi  The  name  and  address  of  the  person  desiring  to  make  the  payment; 
(2)  The  place  where  he  is  to  be  served  with  notice  of  any  proceeding  relating 
to  the  money ;  (3^  The  amount  of  money  to  be  paid  into  Court,  and  the 
account  to  the  creait  of  which  it  is  to  be  placed ;  (4)  The  name  and  address 
of  the  tenant  for  life  under  the  settlement  by  whose  direction  the  money  is 
to  be  paid  into  Court ;  (5)  The  short  particulars  of  the  transaction  in  respect 
of  which  the  money  is  payable. 

By  r.  12,  the  order  made  upon  the  summons  for  payment  into  Court 
may  contain  directions  for  investment  of  the  money  on  any  securities  autho- 
rized by  sect  21,  sub-sect.  1,  of  the  Act,  and  for  payment  of  the  dividends 
to  the  tenant  for  life,  either  forthwith  or  upon  nroiluction  of  the  consent  in 
writi]^  of  the  applicant ;  the  signature  to  sudi  consent  to  be  verified  by 
the  affidavit  of  a  solr.  But  if  the  transaction  in  respect  of  which  the  money 
arises  is  not  completed  at  the  date  of  payment  into  Court,  the  money  shaU 
not,  without  the  consent  of  the  applicant,  be  ordered  to  be  invested  m  any 
securities  other  than  those  upon  which  cash  imder  the  control  of  the  Court 
mav  be  invested. 

By  r.  13,  monev  paid  into  Court  imder  the  Act  shall  be  paid  to  an  account 
to  be  entitied  in  tlie  matter  of  the  settlement,  with  a  short  description  of  the 
mode  in  which  the  money  arises  if  it  is  necessary  or  desirable  to  identify  it,  • 
and  in  the  matter  of  the  Act 

APPLICATION  OF  CAPITAL  MOITEY. 

By  sect  21,  capital  money  arising  under  the  Act,  subject  to  payment  of 
claims  jproperly  payable  thereout,  and  to  application  thereof  for  any  special 
authorized  object  for  which  the  same  was  raised,  is,  when  received,  to  be 
invested  or  applied  in  one  or  more  of  the  following  modes  '—^)  In  invest- 
ment on  Government  securities,  or  on  other  securities  on  which  the  trustees 
of  the  settiement  are  by  the  settlement  or  bvlaw  Tas  to  which,  i;.  9u,p*  pp.  1001 
et  tea, )  authorized  to  invest  trust  money  of  the  settlement,  or  on  the  security  of 
the  bonds,  mortgages,  or  debentures,  or  in  the  purchase  of  the  debenture  stock, 
of  any  railway  company  in  Great  Britain  or  Lreland  incorporated  by  special . 
Act  of  Parliament,  and  having  for  ten  years  next  before  the  date  of  invest- 
ment paid  a  dividend  on  its  ordinary  stock  or  shares,  with  power  to  vary  the  - 
investment  into  or  for  any  other  such  securities.  (2)  In  discharge,  purchase  or 
redemption  of  incumbrances  affecting  the  inheritance  of  the  settled  land,  or 
other  the  whole  estate  the  subject  of  the  settiement,  or  of  land-tax,  rent- 
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diarge  in  lieu  of  tithe,  Grown-rent,  chief  rent,  or  qtiit-rent,  charged  on  or 
payable  oat  of  the  settled  land*  (3)  In  payment  for  any  improvement 
authorized  by  the  Act :  v.  tn/.  p.  1529.  (4)  In  payment  for  equity  of 
exchange  or  partition  of  settled  land.  (5)  In  purchase  of  the  seignory  of 
any  part  of  the  settled  land,  being  freehold  land,  or  in  purchase  of  the  fee 
simple  of  any  part  of  the  settled  land,  being  copyhold  or  customary  land. 
(6)  In  purchase  of  the  reyersion  or  freehold  in  fee  of  any  part  of  the  settled 
landy  bein^  leasehold  land  held  for  years,  or  life,  or  years  determinable  on 
life.  (7)  ti  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land,  or  of  leasehold  land  held  for  sixty  years  or  more  unexpired  at  the  time 
of  purchase,  subject  or  not  to  any  exception  or  reservation  of  or  in  respect  of 
mines  or  minerals  therein,  or  of  or  in  respect  of  rights  or  powers  relative  to 
the  working  of  mines  or  minerab  therein  or  in  other  land.  (8)  In  purchase, 
either  in  fee  simple,  or  for  a  term  of  sixty  years  or  more,  of  mines  and 
minerals  convenient  to  be  held  or  worked  with  the  settled  land,  or  of  any 
easement,  right  or  privilege  convenient  to  be  held  with  the  settled  land  for 
mining  or  otner  purposes.  (9)  In  payment  to  any  person  becoming  abso- 
lutely entitled  or  empowered  to  give  an  absolute  discharge.  (10)  In  payment 
of  costs,  charges  and  expenses  of  or  incidental  to  the  exercise  of  any  of  the 
powers,  or  the  execution  of  any  of  the  provisions,  of  the  Act.  (11;  In  any 
other  mode  in  which  money  produced  by  the  exercise  of  a  power  of  sale  in 
the  settlement  is  applicable  thereunder.  (12)  In  payment,  if  the  GoiLrt 
think  fit,  to  the  trustees  of  the  settlement  for  the  purposes  of  the  Settled 
Land  Acts :  S.  L.  A.  1890,  s.  14. 

Under  this  enactment  the  following  points  are  noteworthy : — 

— ^The  words  of  the  section  being  **when  received,"  the  Court  could  not 
char^  purchase-money,  under  a  contract  to  be  completed  in  futurOf  with  the 
interim  expense  of  stocking  and  working  a  farm  :  Hound  v.  Turner,  60  L.  T. 
N.S.  379;  W.  N.  (89)  38. 

— Sub-sect.  2:  The  words  ''incumbrances  affecting  the  inheritance  of 
settled  land"  refer  to  ordinary  charges,  such  as  mortgages,  portions,  or 
debts  secured  by  mortga^  of  a  lonff  term  of  years :  Be  Frewen,  F,  v.  Jamee, 
38  Oh.  D.  383 ;  an  annuity  charged  upon  tithes  :  Be  Esdaile,  54  L.  T.  N.S. 
637 ;  W.  N.  (86)  47 ;  but  terminable  rent-charges  for  land  drainage  and 
improvement  imder  the  Land  Improvement  Act,  1864,  were  not  capable  of 
redemption  within  the  sub-section :  Re  KnatchhulVe  Settled  Eetatee,  27  Ch.  D. 
969 ;  29  Ch.  Div.  588 ;  Be  D.  ofLeinster'e  Estate,  23  L.  E.  Ir.  152 ;  Be  Hwmrd^a 
Settled  Estates,  (1892)  2  Ch.  233 ;  though  they  might  be  purchased  as  invest- 
ments, the  liability  of  the  tenant  for  Hfe  remaining:  Be  Ktvatchhull,  Be 
Howard,  sup,;  but  now,  imder  the  Settled  Land  Act,  1887,  s.  1,  capital 
doney  may  be  applied  in  redeeming  or  otherwise  providing  for  the  payment 
of  rent-charges  granted  for  paying  off  moneys  advanced  for  improvements 
of  the  kind  authorized  by  the  Act  of  1882 ;  and  not  merely  the  unpaid 
balance  of  principal,  but  also  a  proper  sum  as  compensation  for  loss  of 
interest :  Be  Lord  Egmonfs  Settled  Estates,  45  Ch.  Div.  395 ;  overruling  Be 
Lord  Sudeley's  Settled  Estates,  37  Ch.  D.  123 ;  and  notwithstanding  that  the 
improved  lands  have  been  sold,  and  the  rent-charges  shifted  to  other  parts  of. 
the  settled  estate :  Be  Howard,  sup.;  but  this  enactment  is  not  retrospective, 
and  therefore  a  tenant  for  life  is  not  entitled  to  be  recouped  the  instalments 
of  rent-charges  paid  before  it  came  into  operation ;  secus,  as  regards  those 
falling  due  after  the  passing  of  it :  /S.  C, ;  Be  DoHsotCs  Settled  Estates,  (1892) 
3  Ch.  522 ;  and  it  does  not  extend  to  money  paid  to  redeem  future  annual  in- 
stalments of  tithe  rent-charge  imder  s.  7  of  the  Irish  Church  Act  Amendment 
Act,  1872 :  Be  D,  of  Leinster*s  Estate,  sup. ;  and  as,  under  sect.  1  of  the 
Settled  Land  Act,  1887,  moneys  expended  in  redeeming  the  rent-charges 
there  mentioned  are  only  to  be  *'  deemed  "  to  be  applied  m  payment  for  im- 
provements, and  are  not  payments  for  improvements  in  fact,  sect.  15  of 
tiie  Act  of  1890  (t;.  inf.  p.  1530)  does  not  give  any  further  power  to  the  Court : 
Be  DalisorCs  Settled  Estates,  sup. 

— ^And  the  sub-section  ext^ds  to  incumbrances  affecting  a  part  only  of 
the  settled  land :  Be  Chaytor's  SeUled  Estate  Act,  25  Ch.  D.  651 ;  and  capital 
money  arising  from  the  part  so  charged  can  be  applied  for  improvement  of 
another  part :  Be  Lord  Stamfwd^s  SetUed  EstaUs,  43  Ch.  D.  84. 

--Sub-sect.  9 :  Trustees  appointed  under  sect.  38  are  not  persons  abso- 
lutely entitled  within  the  sub-section :  Coohes  v.  C,  34  Ch.  D.  498 ;  nor  is  a 
tenant  for  life  who  has  power  to  sell  and  cut  the  timber,  and  apply  the  ^ 
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proceeds  to  lus  oim  tue,  if  he  selk  it  as  standing  timber  along  with  the 
esUte :  Bt  Llewellin,  L.  v.  Wiiliaim,  37  Ch.  D.  317 ;  and  as  to  the  effect  of 
the  sub-section  in  enabling  the  Court  to  direct  payment  ont  of  Gomt  to 
Irostees  of  the  purchase-money  for  settled  lands  under  the  Lands  Glsnses 
Act,  1845,  see  Be  SmUh,  Exp.  L,  &  N.  W.  By.  Co.  and  Midland  Rif.  Co., 
40  Ch.  Div.  386;  Be  Harro/$  TrusU,  24  Ch.  D.  717;  Be  Wrigkfs  TrtuU, 
24  Ch.  D.  662 ;  Be  Duke  of  ButlancTB  SetUtment,  31  W.  B.  947 ;  Be  Baikmtne 
Drainage  Ad,  15  L.  B.  Ir.  576;  Be  WootUnCB  Estate,  W.  N.  (90)  158;  and 
seeS.  li.  A.  1890,  s.  14. 

— Sub-sect.  10:  The  words  **of  or  incidental  to"  have  been  libendly 
construed:  Be  LUtcellin,  sup.;  Cardigan  y.  Curzon-ffowe,  41  Ch.  Div.  375; 
so  as  to  include  costs  of  the  tenant  for  life  of  successfully  defending  sn 
action  to  restrain  him  from  exercising  his  powers :  S.  C. ;  costs  of  an  attempted 
sale,  where  the  tenant  for  life  acted  honestly  and  with  due  diHgenoe :  Be 
Smith's  Sealed  Estates,  (1891)  3  Ch.  65 ;  Form  7,  sup.  p.  1521;  costs  as 
between  solr  and  client  of  the  surveyor  of  the  tenant  for  Hfe  in  reference 
to  schemes  of  improyement :  Be  Lord  Stamford's  Estates^  43  Ch.  D.  84 ;  bat 
costs  of  obtaining  the  ooncurrenoe  of  mortgagees  of  the  life  estate  ought  not, 
in  general,  to  be  paid  out  of  capital  money :  Cardigan  y.  Curzon-Howe,  rap. 

Sy  the  Settled  Land  Act,  1890,  s.  1 1 ,  where  money  is  required  for  dischsigmg 
an  incumbrance  (not  being  an  annual  sum  payable  only  during  a  life  or  liyes, 
or  during  a  term  of  years  absolute  or  determinable)  on  the  settled  land  ot 
part  thereof,  the  tenant  for  life  may  raise  the  money  and  coete  on  mortgage 
of  the  settled  land  or  any  part  thereof. 

nrVESTMKNX. 

By  sect.  22  (1),  **  Capital  money  arising  under  the  Act  shall,  in  order  to 
its  being  inyested  or  applied  as  aforesaid,  be  paid  either  to  the  trustees  of  the 
settlement  or  into  Court,  at  the  option  of  the  tenant  for  life,  and  shall  be 
inyested  or  appHed  by  the  trustees,  or  under  the  direction  of  the  Court,  as 
ihe  case  may  be,  accordingly.  ^2)  The  inyestment  or  o^er  application  by 
the  trustees  shall  be  made  accoroing  to  the  direction  of  the  tenant  for  life, 
and  in  default  thereof,  according  to  the  discretion  of  the  trustees,  but  in  the 
last-mentioned  case  subject  to  any  consent  required  or  direction  given  by 
the  settlement  with  respect  to  the  inyestment  or  other  application  by  the 
trustees  of  trust  money  of  the  settlement ;  and  any  inyestment  is  to  be  in 
the  names  or  under  the  control  of  the  trustees.  (3)  The  inyestment  or  olher 
application  under  the  direction  of  the  Court  shall  be  made  on  the  application 
of  the  tenant  for  Hfe,  or  of  the  trustees.  (4)  Any  inyestment  or  other 
application  shall  not,  during  the  Hfe  of  the  tenant  for  life,  be  altered  without 
his  consent."  (5)  Capital  mone^  arising  imder  the  Act,  and  ihe  securities 
on  whidi  an  inyestment  thereof  is  made,  are  for  all  purposes  of  disDOfiition, 
transmission,  and  deyolution  to  be  considered  as  land,  and  to  be  held  and  go 
accordingly.  (6)  The  income  of  the  securities  is  to  be  paid  or  appUed  as  the 
income  of  the  land,  if  not  diroosed  of,  would  haye  been  payable  or  applicable 
under  the  settlement.  (7)  The  securities  may  be  oonyerted  into  money, 
which  is  to  be  capital  money  arising  under  the  Act. 

In  order  that  the  tenant  lor  hSe  may  exercise  his  option  of  directing  &e 
payment  of  purchase-money  into  Court,  it  is  necessary  that  there  should  be 
trustees  for  the  purposes  of  the  Act  in  existence :  Hatten  y.  Bussdl,  38  Ch. 
D.  334,  345 ;  and  the  option  is  exeroised  by  the  tenant  for  life  consenting  to 
the  payment  of  the  purchase-money  into  Court :  Cookes  y.  Cockes,  34  Ch.  D. 
498. 

The  Court  refused  to  allow  money  arising  under  the  Act  to  be  sent  out  to 
ezors  in  America  for  inyestment :  Be  Lloyd,  Edwards  y.  L.,  54  L.  T.  N.S. 
643;  W.N.  (86)37. 

Monev  arising  otherwise  than  wider  the  Ad."] — 1^  the  Settled  Land  Act,  1882, 
8.  32,  wnere  under  an  Act  incorporating  or  applying,  wholly  or  in  part,  the 
Lands  Clauses  ConsoHdation  Acts,  or  under  the  SetUed  Estates  Act,  1877,  or 
under  any  other  Act,  pubHc,  local,  personal  or  priyate,  mone^  is  at  the  oom- 
menoement  of  the  Act  of  1882  in  Court,  oris  afterwards  paid  into  Court,  and 
is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  a  settle- 
ment, then,  in  addition  to  any  mode  of  dealing  therewith  authorised  by 
the  Act  under  which  the  money  is  in  Court,  that  money  may  be  inyested 
or  appHed  as  capital  money  arising  under  the  Settled  Land  Act. 


SECT,  VI.  (vn.)]  Improvements  and  Management  1627 

B^  sect.  33,  "where,  under  a  settlement,  money  is  in  the  hands  of  trustees, 
and  is  liable  to  be  laid  out  in  the  purchase  of  lana  to  be  made  subject  to  the 
settlement,  then,  in  addition  to  such  powers  of  dealing  therewith  as  the 
trustees  have  independently  of  this  Act,  they  may,  at  the  option  of  the  tenant 
for  life,  inyest  or  apply  the  same  as  capital  money  arising  under  this  Act." 

Under  sect.  32,  purchase-money  of  charity  land  paid  into  Court,  under  the 
Lands  Clauses  Act,  has  been  invested  in  debenture  stock :  Bt  ByrorCb  Charity , 
23  Ch.  D.  171 ;  and  costs  of  such  inyeetment  were  payable  b^  the  Commis- 
aioners  of  Sewers,  though  their  special  Act  did  not  authorize  inyestments  in 
debenture  stock :  Be  Hanbury,  52  L.  J.  Ch.  687. 

Sect.  33  has  been  held  applicable,  notwithstanding  the  definition  of 
"settlement"  in  sect.  2  (v.  sup,  p.  1503),  where  money  was  bequeathed  in 
trust  to  lay  it  out  in  the  purchase  of  real  estate  to  be  settled  in  strict  settle- 
ment, witn  a  direction  that,  until  the  purchase,  it  should  be  inyested  in 
"  government  or  real  securities,  but  not  in  any  other  mode  of  investment :" 
Be  Maekemie's  TrtisU,  23  Ch.  D.  750 ;  and  so  where  proceeds  of  sale  of  a 
settled  estate  under  the  Settled  Estates  Act,  1877,  were  inyested  interim  in 
consols :  Be  Tennant,  40  Ch.  D.  594  ;  and  where  ezors,  under  a  will  devising 
land  to  uses  of  a  settlement,  were  directed  to  lay  out  money  in  the  purchase 
of  land  to  be  limited  to  the  same  uses :  Be  Mundy*$  Settled  EtiateSy  (1891)  1 
Ch.  0.  A.  399 ;  so  also  where,  under  a  will  not  providing  for  interim  invest- 
ments, such  an  investment  was  required  imtil  a  purchase  of  real  estate  could 
be  prudently  made :  Be  Maherley,  M.  y.  Jf.,  33  Ch.  D.  455 ;  seeus,  where  money 
arisin|^  from  personal  estate  bequeathed  on  trust  for  conversion  and  invest- 
ment m  the  purchase  of  lands  was  in  Court  in  an  admon  action :  Burke  v. 
Oorey  13  L.  K.  Ir.  367. 

Money  arising  from  sale  of  land  inalienably  entailed  was  ordered  to  be 
paid  to  trustees  appointed  under  sect.  38 :  Be  Bolton,  52  L.  T.  N.S.  728 ; 
W.  N.  (85)  90. 

MOKEY  ABISING  FROM  LIMITED  INTEREST. 

By  sect.  34,  "  where  capital  money  arising  under  this  Act  is  jjurchase- 
money  ^oid  in  respect  of  a  lease  for  years,  or  life,  or  years  determinable  on 
life,  or  m  respect  of  any  other  estate  or  interest  in  land  less  than  the  fee 
simple,  or  in  respect  of  a  reversion  dependent  on  any  such  lease,  estate,  or 
interest,  the  trustees  of  the  settlement  or  the  Court,'  as  the  case  may  be,  and 
in  the  case  of  the  Court  on  the  application  of  any  person  interested  in  that 
money,  may,  notwithstanding  anything  in  this  Act,  require  and  cause  the 
same  to  be  laid  out,  invested,  accumulated,  and  paid  in  such  manner  as,  in 
the  jndgpnent  of  the  trustees  or  of  the  Court,  as  the  case  may  be,  will  give  to 
the  parties  interested  in  that  money  the  like  benefit  therefrom  as  they  might 
lawfully  have  had  from  the  lease,  estate,  interest,  or  reversion  in  resect 
whereof  the  money  was  paid,  or  as  near  thereto  as  may  be." 

The  section  corresponds  with  sect.  74  of  the  Lancis  Clauses  Act  (t;.  inf. 
Chap.  Lm.),  and  its  construction  will  be  regulated  by  the  decisions  under 
that  Act:  Cottrdl  v.  C,  28  Ch.  D.  628. 


(Vn.)   nCPROYEMENTS  AND  MAKAOEMENT. 

1.  Scheme  for  Improvement — Appointment  of  Surveyor — Application 
of  Capital  Money. — Sect.  26. 

Upon  the  application  of  A.  B.,  the  tenant  for  life  under  the  settle- 
ment created  by  the  will  of  X.,  Let  the  scheme  submitted  by  the  said 
A.  B.  for  the  application  of  the  capital  moneys  arising  &c.,  in  or 
towards  payment  of  the  improvement  in  the  said  scheme  mentioned, 
be  approved ;  And  Let  E.  F.,  of  &c.  be  appointed  to  certify  when  the 
said  improvement  shall  have  been  effected ;  And  Let,  upon  the  com- 
pletion of  the  said  improvement  being  certified  as  aforesaid,  the  funds 
in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. — [Add  Pay- 
ment Schedule,  Form  56.] 
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2.  Adopting  Scheme  for  Improvements  under  Sect.  26  to  be  paid  for 
out  of  Compensation  Money  for  Land  taken  by  a  Bailway  Company, 

TJpoK  the  application  of  H.,  the  tenant  for  life  of  the  estates 
settled  by  the  will  of  W.,  and  upon  hearing  the  solrs  for  the  appli- 
cant and  for  the  L.  &  N.  W.  Bail.  Co.,  and  upon  reading  &c,  Let 
the  scheme  left  at  the  Chambers  of  the  Judge  on  &c.,  pursuant  to 
the  Settled  Land  Act,  1882,  for  the  execution  of  improvements  on  tiie 
detached  portion  of  the  L.  estate,  subject  to  the  trusts  of  the  said  will, 
be  carried  into  effect ;  And  Let  C,  of  ftc,  builder  and  surrejor,  be 
appointed  surveyor  for  the  purposes  of  sect.  26,  sub-sect.  2,  of  the  said 
Act;  And  Let  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto,  and  the  proceeds  of  sale,  in  the  schedule  directed  to 
be  paid  to  such  person  or  persons  as  shall  be  named  in  the  chief 
derk's  certificate  as  entitled  to  receive  the  same,  be  so  paid;  the 
applicant,  by  his  solr,  undertaking  to  make  up  the  sum  necessary  to 
complete  the  improvements  beyond  the  proceeds  of  the  fund  in  Court 
— Costs  according  to  Act. — Schedule  directing  sale  from  time  to  time 
of  sufficient  consols  in  Court  to  raise  "  what  shi^  be  certified  to  be 
necessary  to  be  raised  during  the  progress  of  the  improvements  to  be 
paid  in  respect  of  the  amount  actually  laid  out  or  expended  on  sack 
works  not  less  on  each  occasion  than  £100,"  and  on  completion  of 
works  to  sell  the  residue  of  the  consols  and  pay  amounts  raised  to 
"  such  person  or  persons  as  shall  be  certified  to  be  entitled  to  receive 
the  same."— i^tf  HiU^  Pearson,  J.,  at  Chambers,  15  March,  1886, 
A.  889. 

8.  Leave  to  apply  Capital  Money  in  Improvements — Sect.  26, 
sub-sect,  (2)  (iii). 

Upon  the  application  of  (as  in  Forms  A.  or  B.,  sup,  pp.  1502, 1503); 
Let  C.  D.  and  £.  F.,  the  trustees  of  the  above-mentioned  settlement  for 
the  purposes  of  the  above-mentioned  Act,  be  at  liberty  to  apply  £ — 
out  of  the  capital  money  arising  under  the  said  Act  in  their  hands, 
subject  to  the  said  settlement,  in  payment  for  (describe  the  work  or 
operation),  being  (part  of)  an  improvement  executed  upon  the  lands 
subject  to  the  said  settlement  pursuant  to  a  scheme  approved  by  the 
said  C.  D.  and  E.  F.  under  the  said  Act. 

4.  Adopting  Scheme  for  Improvements  to  be  paid  for  out  of  Capital 
Money  upon  the  Certificate  of  an  Architect^  to  be  approved  at 
Chambers— Sects.  26  and  63. 

On  adjourned  summons. — Approve  of  the  scheme  left  at  the  Cham- 
bers of  Uie  Judge  for  improvements  on  the  estate  settled  by  the  two 
indentures  dated  &c.,  so  far  as  regards  the  items  numbered  1,  2, 

3,  and  5 ;  And  Let  the  said  F.,  C,  and  W.,  and  the  survivois  and 
survivor  of  them,  be  at  liberty  to  exercise  the  powers  conferred  by  the 
Settled  Land  Act,  1882,  and  to  execute  the  said  improvements;  And 
the  specification  and  contracts  for  the  works  comprised  in  the  items 
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iLorebj  approved  are  to  be  settled  at  Chambers;  And  Let  the  said 
F.,  0.,  and  W.,  the  trustees  of  the  said  settlement  for  the  purposes  of 
the  said  Act,  be  at  liberty  to  apply  capital  money  in  their  hands, 
subject  to  the  said  settlement,  in  payment  for  the  said  improvements 
upon  the  certificate  of  an  architect  to  be  approved  by  the  Judge  in 
Chambers. — Direction  for  taxation  of  costs  and  payment  out  of  capital. 
—Backhouse  v.  Ecroyd^  Kay,  J.,  20  April,  1886,  A.  602. 

5,  Approval  of  Proceedings  for  Protection  of  Land  before  Home 
of  Lords— Sect.  36. 

The  application  of  A.  B.  &c.,  adjourned  &c. ;  Let  the  proceedings 
taken  by  the  applicant  before  the  House  of  Lords  and  the  Committee 
of  Privileges  of  the  said  House  for  establishing  his  claim  to  the 
Earldom  of  Aylesford  be,  pursuant  to  the  36th  section  of  the  Settled 
Land  Act,  1882,  approved  as  proceedings  taken  for  the  protection  of 
the  settled  land  which  under  the  said  settlement  stands  settled  in  such 
manner  as  to  devolve  with  the  said  earldom. — Tax  and  raise  the  said 
ooeta.—Ee  Earl  of  Aylesford* s  Settled  Estates^  Bacon,  Y.-C,  20  Feb., 
1886,  A.  340;  32  Ch.  D.  162. 

NOTES. 
IMPBOVEMJiNTS. 

Sect.  25  enumerates  at  length  the  various  improvements  authorized  by  the 
Act ;  and  the  Settled  Land  Act,  1890,  s.  13  (which  is  to  be  construed  strictly : 
BeeBeDe  Tessier'a  Settled  Estates,  W.  N.  (92)  163),  extends  the  enumeration 
contained  in  sect.  25. 

By  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Y.  o.  61),  s.  29, 
capital  money  under  the  Act  of  1882  may  be  applied  in  payment  of  moneys 
expended,  and  costs  incurred,  by  a  landlord  imder  that  Act  in  the  execution 
of  any  improvement  mentioned  in  the  first  or  second  parts  of  the  schedule 
thereto,  as  for  an  improvement  authorized  by  the  Settled  Land  Act ;  and 
such  monev  may  also  be  applied  in  discharge  of  any  charge  created  on  a 
holding  under  the  Act  in  respect  of  any  such  improvement  as  aforesaid,  as 
in  discharge  of  an  incumbrance  authorized  by  the  Settled  Land  Act  to  be 
discharged  out  of  such  capital  money.  Glass-houses  erected  on  a  farm  for 
the  growth  of  garden  produce  are  improvements  within  this  Act :  Meuao  v. 
Cohley,  (1892)  2  Ch.  253. 

By  the  Tenants'  Compensation  Act,  1890  (53  &  54  Y.  o.  57),  charges  of  the 
kind  last  mentioned  are  to  be  land  charges  within  the  meaning  of  the 
ILiand  Charges  Begistration  and  Searches  Act,  1888  (51  &  52  Y.  c.  51),  and 
roistered  accordingly. 

%y.  sect.  30,  the  enumeration  of  improvements  contained  in  sect.  9  of  the 
Improvement  of  Land  Act,  1864  (27  &  28  Y.  c.  44),  is  extended  so  as  to 
comprise,  subject  and  according  to  the  provisions  of  that  Act,  as  regards 
future  applications  to  the  Land  Commrs  {now  the  Board  of  Agriculture,  see 
52  &  53  Y.  0. 30,  s.  2),  all  improvements  authorized  by  the  SetSed  Land  Act. 

As  to  sect.  9  of  27  &  28  Y.  c.  44,  see  Be  Newton's  Settled  Estates,  W.  N.  (90) 
24,  where  Cotton,  L.  J.,  dissented  from  the  opinion  expressed  by  Eiiy,  J., 
that  that  section  was  more  extensive  than  sect.  25  of  the  Settled  Land  Act ; 
and  that  re-roofing  ma^r,  according  to  circumstances,  come  tmder  the  head 
of  repairs  or  permanent  improvements,  see  8»C.;  as  to  additional  works  for 
the  permanent  working  of  mines,  see  Be  Mundy*s  Settled  Estates,  (1891)  1  Ch. 
(C.  A.)  399;  and  as  to  the  formation  of  silos,  under  46  &  47  Y.  c.  61, 
Be  Broadwater  Estate,  54  L.  J.  Ch.  1104;  33  W.  B.  738;  and  for  improve- 
ments which  would  have  been  authorized  without  the  Act,  Be  Houghton 
Estate,  80  Ch.  D.  102. 
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SCHEME. 

By  sect  26,  sab-sect.  1,  where  the  tenant  for  life  is  desirous  thai  capital 
money  arising  under  the  Act  shall  be  applied  in  or  towards  payment  for  an 
improvement  authorized  by  the  Act,  he  may  submit  for  approval  to  the 
trustees  of  the  settlement,  ot  to  the  Oourt,  as  the  case  may  require,  a  scheme 
for  the  execution  of  the  improyement,  showing  the  proposed  expendituie 
thereon. 

By  sub-sect  (2),  where  the  capital  money  to  be  expended  is  in  the  hands 
of  trustees,  then,  after  a  scheme  is  approved  by  them,  me  trustees  may  apply 
that  money  in  or  towards  ^yment  for  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement,  on  (1)  a  certificate,  formerly  of 
the  Land  Commrs,  and  now  of  the  Board  of  Agriculture  (see  52  &  53  Y. 
c.  30,  B.  2),  certifying  that  the  work  or  operation,  or  some  specified  part 
thereof,  has  been  properly  executed,  and  what  amount  is  properly  payable 
by  the  trustees  in  respect  thereof,  which  certificate  is  to  do  oonclusiYe  m 
favour  of  the  trustees,  as  an  authority  and  disdiarge  for  any  payment  made 
by  them  in  pursuance  thereof ;  or  on  (2)  a  like  certificate  of  a  competent 
engineer,  or  able  practical  surveyor,  nommated  by  the  trustees  and  approved 
by  the  Board,  or  by  the  Court,  which  certificate  diall  be  conclusive  as  afore- 
said ;  or  on  (3)  an  order  of  the  Oourt  directing  or  authorizing  the  trustees  to 
so  apply  a  specified  portion  of  the  capital  money. 

Where  the  capital  money  to  be  expended  is  in  Court,  then,  after  a  scheme 
is  approved  by  the  Court,  the  Court  may,  if  it  thinks  fit,  on  a  report  or 
'certificate  of  the  Board,  or  of  a  competent  engineer,  or  able  practical  sur- 
veyor, approved  by  the  Court,  or  on  such  other-  evidence  as  it  thinks 
sufficient,  make  sudi  order,  and  give  such  directions,  as  it  thinks  fit  for  the 
application  of  that  money,  or  any  part  thereof,  in  or  towards  payment  for 
the  whole  or  part  of  any  work  or  operation  comprised  in  the  improvement. 

Under  this  section  it  was  essential  that  the  scheme  should  be  submitted  to 
the  trustees  before  the  works  wero  commenced :  Be  HotchkifCs  SttUed  EM^ 
36  Oh.  D.  41 ;  though  whero  a  scheme  had  been  approved,  without  any 
limitation  as  to  expendituro,  any  extra  expenditure,  necessary  for  the 
execution  of  the  scheme,  might  to  paid  out  of  capital  money :  Be  Btduxr 
LyUo7i*8  Will,  38  Oh.  Div.  20. 

Now,  by  the  Settled  Land  Act,  1890,  s.  15,  the  Oourt  may,  in  any  oise 
whero  it  appears  proper,  make  an  order  directing  or  authorizing  capat^ 
money  to  be  applied  in  or  towards  payment  for  any  improvement,  notwith- 
standmg  that  a  scheme  was  not,  beforo  the  execution  of  the  improvement, 
submitted  for  approval  as  required  by  the  Act  of  1882,  to  trustees  of  the 
settlement,  or  to  the  Oourt.  The  section  (which  was  merely  intended  to 
remove  the  blot  revealed  by  Be  HotchkirCe  SettUd  EetaUe ;  see  Be  Ddl\Km$ 
Settled  Estates,  (1892)  8  Oh.  522,  526)  is  retrospective  as  regards  improve- 
ments executed  since  the  Act  of  1882:  Be  Ormrod's  SMed  Estaiea,  (1892] 
2  Oh.  318,  where,  however,  the  Court  in  its  discretion  declined  to  allow,  out 
of  capital  money,  expenditure  which  the  tenant  for  life  deliberately  made 
previously  to  the  Act. 

As  to  tne  right  of  the  tenant  for  life  to  require  that  capital  money  shall  be 
laid  out  under  a  proper  scheme  for  such  improvement,  notwithstanding  ^t 
there  is  a  trust  under  which  the  trustees  could  apply  income  for  sudi 
purpose,  see  Clarke  v.  Thornton,  35  Oh.  D.  307 ;  and  see  Be  Lord  Skm^or^s 
Settkd  Estates,  43  Oh.  D.  84,  06. 


PEOCEEDINGS  FOB  PKOTECTIOK  OF  LAIO). 

By  sect.  36,  the  Oourt  may  approve  of  any  action,  defence,  petition  to 
Paruament,  parliamentary  opposition,  or  other  proceed^g  for  protection  of 
settled  land,  or  of  any  action  or  proceeding  for  recovery  of  land,  subject  to  a 
settlement,  and  may  direct  that  any  costs,  charges,  or  expenses  incurred  ia 
relation  thereto  be  paid  out  of  property  subject  to  the  settiement. 

Costs  of  proceedmgs,  wherebv  a  claim  to  a  peerage  was  established,  and 
which  resulted  in  the  recovery  of  estates  settled  on  corresponding  limitations, 
were  allowed  under  this  section:  Be  Earl  of  Aylesford^s  Settled  Eetatee^  32 
Ch.  D.  162,  Form  5,  sup,  p.  1529.  ....     ...  .      . 
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(vm.)  aEITLBMENT  BT  WAT  OF  TEV8T  FOB  AALS. 

By  sect.  63,  any  land,  or  estate  or  interest  in  land,  wbicli  under  or  by  virtae 
ol  any  instrument  or  any  number  of  instruments,  whether  made  before  or  after, 
or  partly  before  and  partly  after,  tiie  commencement  of  the  Act,  is  subject  to 
a  trust  or  direction  for  sale,  and  application  or  disposal  of  the  money  to  arise 
from  the  sale,  or  the  income  of  that  money,  or  the  income  of  the  land  until 
sale,  or  any  part  of  that  money  or  income,  for  the  benefit  of  any  person  for 
his  life,  or  any  other  limited  period,  or  for  tiie  benefit  of  two  or  more  persons 
concurrently  for  any  limited  period,  and  whether  absolutely,  or  subject  to  a 
trust  for  accumulation  of  income  for  payment  of  debts  or  other  pur^se,  or 
to  any  other  restriction,  is  to  be  deemea  to  be  settled  land,  and  the  instru- 
ment or  instruments  under  which  the  trust  arises  is  to  be  deemed  to  be  a  settle- 
ment ;  and  the  person  for  the  time  bein^  beneficially  entitled  to  the  income 
of  tiie  land,  estate,  or  interest  aforesaid  until  sale,  whether  absolutely  or 
subject  as  aforesaid,  is  to  be  deemed  to  be  tenant  for  life  thereof;  or  if  two 
or  more  persons  are  so  entitled  concurrently,  then  those  persons  are  to  be 
deemed  to  constitute  together  the  tenant  for  life  thereof;  and  the  persons,  if 
any,  who  are  for  the  time  being  under  the  settlement  trustees  for  sale  of  the 
settled  land,  or  having  power  of  consent  to,  or  approyal  of,  or  control  oyer 
the  sale,  or  if  under  the  settlement  there  are  no  such  trustees,  then  the  per- 
sons, if  any,  for  the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  the  Act,  are  for  purposes  of  the  Act  trustees 
of  the  settlement.  In  every  such  case  the  provisions  of  the  Act  referring  to 
a  tenant  for  life  and  to  a  settlement,  and  to  settled  land,  are  to  extend  to  the 
person  or  persons  aforesaid,  and  to  the  instrument  or  instruments  under 
which  his  or  their  estate  or  interest  arises,  and  to  the  land  therein  comprised. 
As  to  the  construction  of  this  section  and  difficulties  arising  there- 
under, see  Be  Bidge,  Hdlard  v.  Moody ^  31  Oh.  Div.  504 ;  Taylor  v.  Poncia^  26 
Oh.  D.  646;  Lewin,  703. 

In  order  that  land  may  be  subject  to  a  trust  or  direction  for  sale  within  the 
section,  it  is  sufficient  tliat  there  is  an  implied  trust  or  direction  arising  from 
-  a  devise  upon  trust  to  pay  debts :  Be  M'Curdy^s  Settled  Estates,  27  L.  B.  Jr. 

-r  395. 

By  the  Settled  Land  Act,  1884,  s.  6,  sub-s.  1,  in  the  case  of  a  settle- 
ment within  the  meaning  of  sect.  63  of  the  Act  of  1882,  any  consent  not 
required  by  the  terms  of  uie  settlement  is  not,  by  force  of  anything  contained 
t:.  in  that  Act,  to  be  deemed  necessary  to  enable  the  trustees  of  the  settlement, 

.;  or  any  other  person,  to  execute  any  of  the  trusts  or  powers  created  by  the 

::-  settlement.    And  by  sub-s.  3,  the  section  applies  to  dealings  before,  as  well 

as  after,  the  passing  of  the  Act.    But  sect.  7  provides  that  the  powers  con« 
-:  f erred  by  sect.  63  of  the  Act  of  1882— (1)  are  not  to  be  exercised  without  the 

leave  of  the  Court;  but  (2)  the  Court  may  by  order,  in  any  case  in  which  it 
«;:  thinks  fit,  give  leave  to  exercise  all  or  any  of  those  powers,  and  the  order  is 

[i-  to  name  l£e  person  or  persons  to  whom  leave  is  given ;  (3)  the  Court  may 

from  time  to  time  rescmd  or  vary  any  order  made  under  that  section,  or 
^  make  any  new  or  further  order ;  (4)  so  long  as  such  an  order  is  in  force, 

neither  the  trustees  of  the  settlement,  nor  any  person  other  than  a  person 
^-*  haying  the  leave,  shall  execute  any  trust  or  power  created  by  the  settlement, 

^i^  for  any  purpose  for  which  leave  is,  by  the  order,  given  to  exercise  a  power 

^:  conferred  by  the  Act  of  1882;    (5)  the  order  may  be  registered  and  re- 

^  <(  registered,  as  a  lis  pendens  against  the  trustees  of  me  settlement  named  in 

the  order,  describiag  them  on  the  register  as  **  Trustees  for  the  purposes  of 
the  Settled  Land  Act,  1882 '' ;  (6)  any  person  dealing  with  the  trustees  from 
time  to  time,  or  with  any  other  person  acting  under  the  trusts  or  powers  of 
the  settlement,  is  not  to  oe  affected  by  the  order  unless  and  until  it  is  duly 
reg^istered,  and  when  necessary  re-registered,  as  a  lis  pendens  ;  (7)  an  apph- 
1^  cation  to  the  Court  may  be  made  by  tiie  tenant  for  life,  or  by  the  persons 

^:.  who  together  constitute  the  tenant  for  life,  within  the  meanine  of  sect.  63  of 

^  tlie  Act  of  1882 ;  (8)  an  application  to  rescind  or  vary  the  order,  or  to  make 

]'^^  any  new  or  further  order,  may  be  made  also  by  the  trustees  of  the  settle- 

\  ment,  or  by  any  person  beneficially  interested  under  the  settlement ;  (9)  the 

^  person  or  persons  to  whom  leave  is  given  by  the  order  are  to  be  deemed  the 

^  proper  person  or  persons  to  exercise  the  powers  conferred  by  sect.  63  of  the 

l^         Act  of  1882,  and  are  to  have  and  may  exercise  those  powers  accordingly; 
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(10)  dealings  which  haye  taken  place  before  the  pasedng  of  this  Act,  under 
any  trust  or  power  to  which  the  section  applies,  are  not  to  be  affected  by  it 

under  these  sections,  where  property  is  subject  to  a  trust  or  direction  for 
sale,  the  trustees  may  execute  the  trust,  and  exercise  their  powers  iirespectiye 
of  the  restrictions  arising  under  the  Act  of  1882,  until  an  order  bs  \m. 
made  by  the  Court  giving  leaye  to  some  other  person  or  persons  to  exercise 
all  or  any  of  the  powers  conferred  by  sect.  63  on  the  tenant  for  life;  and 
until  such  an  order  has  been  made  no  tenant  for  life  or  other  limited  owner 
is  able,  under  the  Act  of  1882,  to  exercise  any  power  conferred  bytiiatAct. 
But  when  such  an  order  has  been  made,  and  so  long  as  it  remains  in  force, 
the  trustees  cannot  execute  any  trust  or  power  created  by  the  settlement  for 
any  purpose  to  which  the  leaye  given  by  the  order  extends:  ReHardinii 
Estate,  (1891)  1  Ch.  60,  W. 

The  words  "  instrument  or  instruments  under  which  the  trust  arises"  make 
it  imperative  on  the  Court  to  look  simply  at  the  instrument  which  creates  the 
trust  for  sale,  and  where  there  was  not,  at  the  date  of  a  contract  for  sale,  any 
person  entitled  to  the  income  of  the  settled  land  "  for  his  life,  or  any  other 
limited  period,"  sect.  63  did  not  apply :  Be  Earle  and  WehOer't  Cwifroci,  24 
Ch.  D.  144 ;  and  see  Re  Home's  SetOed  EOaU,  39  Gh.  Div.  84;  and  soyhoe 
there  was  an  absolute  trust  for  sale  at  a  particular  time  without  any  discre- 
tion as  to  postponement :  Taylor  y.  Fonda,  25  Ch.  D.  646 ;  Be  EmetSM 
Estate,  Bup, 

Where  the  tenants  for  life  of  the  income  of  the  proceeds  of  sale  were  two 
elderly  maiden  ladies,  and  in  default  of  their  having  children  the  proceeds 
belonged  to  persons  who  were  trustees  for  sale,  leave  was  granted  to  the 
tenants  for  life  to  sell  the  land :  Be  Harding s  Etiate^  9up. 
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PARTITION  AND  SALE. 


Section  I. — Ordeks  under  the  Partition  Acts,  1868, 1876 
(31  &  32  V.  0.  40;  39  &  40  V.  o.  17). 

1.  Sale  at  Request  of  Persons j  when  ascertained^  interested  in  a 
Moiety  or  ujncards— 31  8f  32  V.  c.  40,  s.  4. 

TJpoN  motion  for  judgment  &c. ;  And  the  Pits  [if  so,  and  the  Def ts  X. 
and  Y.],  who  claim  to  be  interested  in  a  moiety  of  the  hereditaments  in 
the  pleadings  mentioned,  by  their  counsel  requesting  a  sale  thereof  and  a 
distribution  of  the  proceeds,  instead  of  a  division  of  the  said  heredita- 
ments between  or  among  the  persons  interested ;  Let  an  inquiry  be 
made  who  are  the  persons  interested  in  the  hereditaments  and  property 
in  the  pleadings  mentioned,  and  for  what  estates  and  interests,  and  in 
what  shares  and  proportions ;  and  whether  they  are  parties  to  this  action ; 
And  if  it  shall  be  certified  that  all  the  persons  interested  are  parties  to 
this  action,  and  that  the  Pits  [and  the  Defts  X.  and  Y.]  are  interested 
to  the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments  ;  Let 
the  said  hereditaments  be  sold  with  the  approbation  of  the  Judge ;  And 
Let  the  money  to  arise  from  such  sale  be  paid  into  Court  to  the  credit 
of  &c.  But  if  it  shall  appear  that  any  of  the  persons  interested  are  not 
parties  to  this  action,  then  Let  any  of  the  persons  interested  collectiyely 
or  individually  to  the  extent  of  one  moiety  or  upwards  in  the  said  here- 
ditaments be  at  liberty,  when  it  shall  have  been  certified  that  the 
persons  who  ought  to  be  served  with  notice  of  this  judgment  have  been 
so  served,  to  apply  at  Chambers  for  a  sale  of  the  said  hereditaments. — 
Adjourn  &c. — Liberty  to  apply. — See  Senior  v.  Hereford^  Y.-C.  H.,  2 
Deo.  1876,  B.  2076 ;  S,  C,  4  Ch.  D.  494  ;  Lackenhurg  v.  Z.,  M.  E.,  25 
Feb.  1876,  B.  651;  Scott  v.  Watson,  Y.-O.  H.,  8  July,  1876,  B.  1190. 

2.  Anothei^  Foi^m. 

Upon  motion  for  judgment  &c.  by  counsel  for  the  Pits,  And  the  Pits 
who  claim  to  be  interested  in  six  elevenths  of  the  hereditaments  in  the 
pleadings  mentioned,  by  their  counsel  requesting  a  sale  thereof  and 
distribution  of  the  proceeds,  instead  of  a  division  of  the  said  heredita- 

*  VOL.  II.  *  5  F 
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ments  between  the  parties  interested ;  Let  an  inqniijbe  made  who  aze 
the  persons  interested  in  the  hereditaments  and  property  in  the  plead- 
ings mentioned,  and  for  what  estates  and  interests,  and  in  what  shares 
and  proportions,  and  whether  they  are  parties  to  this  action;  And  Let, 
if  it  shall  be  certified  that  all  the  persons  interested  are  parties  to  this 
action,  and  that  the  Pits  are  interested  to  the  extent  of  one  moiety  or 
upwards  in  the  said  hereditaments,  the  said  hereditaments  be  sold 
with  the  approbation  of  the  Judge.  Usual  directions  for  payment 
into  Court  of  purchase-monej ;  But  if  it  shall  appear  that  any  of  the 
persons  interested  are  not  parties  to  this  aotion,  then  any  of  the  persons 
interested  collectively  or  individually  to  the  extent  of  one  moiety  and 
upwards  of  the  said  hereditaments  are  to  be  at  liberty,  when  it  shall 
have  been  certified  that  the  persons  who  ought  to  be  served  with  notice 
of  this  judgment  have  been  so  served,  to  apply  at  Chambers  for  a  sale 
of  the  said  hereditaments. — ^Adjourn  further  consideration  with  liberty 
to  apply.— /^tf  Smith,  Brant  v.  Parsons,  Hall,  V.-C,  18  March,  1882, 
6.  836. 

3.  The  Like,  icUh  Inquiry  as  to  Incumbrances, 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for  the 
Pits  and  the  Deft,  And  the  Pits,  who  claim  to  be  interested  in  a  moiety 
of  the  hereditaments  in  the  pleadings  mentioned,  by  their  counsel 
requesting  a  sale  &c. ;  Let  the  following  inquiries  and  accounts  be  made 
and  taken  &c. :  (1)  An  inquiry  who  are  the  persons  interested  &c; 
(2)  An  inquiry  what  incumbrances  affect  the  entirety  of  the  said  here- 
ditaments, or  any  and  what  parts  thereof ;  (3)  An  account  of  what  is 
due  to  such  of  the  said  incumbrancers  as  shall  consent  &c.;  (4)  An 
inquiry  what  are  the  priorities  of  such  last-mentioned  incumbrances; 
And  Let,  in  case  it  shall  be  certified  that  all  persons  interested  are 
parties  to  this  action,  and  that  the  parties  requesting  a  sale  are  inte- 
rested to  the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments, 
the  said  hereditaments  be  sold  with  the  approbation  &c.)  free  from  the 
incumbrances  &c.  Usual  directions  for  payment  of  purchase-money 
into  Court,  where  sale  is  with  consent  of  incumbrancers ;  And  Let,  in 
case  it  shall  be  certified  that  any  of  the  persons  interested  are  net 
parties  to  this  action,  any  of  the  persons  interested  collectively  or  indi- 
vidually to  the  extent  of  one  moiety  or  upwards  in  the  said  heredita- 
ments be  at  liberty,  when  it  shall  have  been  certified  that  the  persons 
who  ought  to  have  been  served  with  notice  of  this  judgment  have  been 
so  served,  to  apply  at  Chambers  for  a  sale  of  the  said  hereditaments.-^ 
Costs  specially  reserved. — ^Adjourn  further  consideration. — ^Liberty  to 
apply.— ^t7»on  v.  Wright,  Chitty,  J.,  11  July,  1885,  B.  1039. 

4.  The  Like^  tvitA  liberty  to  apply  to  dispense  with  Service. 

IJpox  motion  for  judgment  &c.,  by  counsel  for  the  Pits,  and  upon 
hearing  counsel  for  the  Deft ;  And  the  Pits  and  the  Deft  A.  B.,  who 
ek»m  to  be  interested  in  two  equal  third  parts  of  the  hereditaments  Ac, 
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by  their  counsel  requestdng  a  sale  and  a  distribution  &c. ;  Let  an 
inquiry  be  made  who  are  the  persons  interested  in  the  said  heredita- 
ments, and  for  what  estates  and  interests,  and  in  what  shares  and 
proportions,  and  whether  they  are  parties  to  this  action ;  And  if  it 
shall  be  certified  that  all  persons  interested  are  parties  to  this  action, 
and  that  the  Pits  and  the  Deft  A.  B.  are  interested  to  the  extent  of  one 
moiety  or  upwards  in  the  said  hereditaments,  Let  the  said  heredita- 
ments be  sold  with  the  approbation  &c.,  And  Let  the  money  to  arise  &c. 
be  paid  into  Court  to  the  credit  of  &c. ;  And  Let,  if  it  shall  appear  that 
any  of  the  persons  interested  are  not  parties  to  this  action,  then  any 
of  the  persons  interested  be  at  liberty,  when  it  shall  haye  been  cer- 
tified that  all  the  persons  who  are  not  parties  and  who  ought  to  be 
served  with  notice  of  this  judgment  have  been  so  served,  or  that  service 
of  such  notice  has  been  dispensed  with,  to  apply  at  Chambers  for  a  sale 
of  the  said  hereditaments,  and  any  party  is  to  be  at  liberty  to  apply  at 
Chambers  for  an  order  dispensing  with  such  service  on  any  person  who 
cannot  be  served,  or  who  cannot  be  served  without  expense  dispropor- 
tionate to  the  value  of  the  said  hereditaments. — ^Liberty  to  any  party 
not  leaving  conduct  of  sale  to  bid. — ^Appoint  receiver. — ^Adjoum  further 
consideration. — CrabtreeY.  Drake,  Ohitty,  J.,  11  July,  1885,  A.  2311. 

5.  The  like — Mortgagee  Plaintiff'. 

Upon  motion  for  judgment  &c.,  by  counsel  for  the  Pit,  and  upon 
hearing  counsel  for  the  Deft ;  Let  an  account  be  taken  of  what  is  due 
to  the  Pit  under  and  by  virtue  of  his  mortgage  in  the  pleadings  men- 
tioned, and  the  Pit  who  claims  to  be  interested  in  the  hereditaments  in 
the  pleadings  mentioned,  by  his  counsel  requesting  a  sale  and  distribu- 
tion &c. ;  Let,  if  in  taking  such  account  it  shall  appear  that  there  is 
anything  due  to  the  Pit,  an  inquiry  be  made  who  are  the  persons 
interested  &c. ;  And  Let,  when  it  shall  be  certified  that  all  the  persons 
Uiterested  are  parties  to  this  action,  or  have  been  served  with  notice  of 
this  judgment,  any  of  the  persons  interested  collectively  or  individually 
to  the  extent  of  one  moiety  or  upwards,  be  at  liberty  to  apply  for  a  sale 
of  the  said  hereditaments ;  And  Let,  if  necessary,  an  inquiry  be  made 
whether  a  sale  of  the  said  hereditaments  and  a  distribution  of  the 
proceeds  will  be  more  beneficial  for  the  persons  interested  than  a  divi- 
sion of  the  property  between  or  among  them. — ^Adjourii  further  con- 
sideration.— ^Liberty  to  apply. — Levick  v.  Stratham,  Kay,  J.,  26  July, 
1884,  B.  1046. 

6.  Declaration  of  Bights  of  Parties. 

^'Deglabe  that  the  —  hereditaments  situate  at  —  in  the  pleadings 
mentioned  are  divisible  in  moieties  between  the  Pit  H.  and  the  Deft,  as 
co-heirs  of  L.  in  the  pleadings  named." — Direction  for  sale. — Liberty 
to  bid  and  set  off  purchase-money  [inf.  Form  No.  22,  p.  1543]. — See 
Higgs  V.  Dorkit,  Y.-O.  W.,  8  March,  1872,  A.  596;  S.  C,  13  Eq, 
280. 
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7.  8ak  in  lieu  of  Parfitian^Incumbrancers. 

Upon  motion  for  judgment  &c.  by  counsel  for  the  Pit,  and  upon 
hearing  counsel  for  the  Defts  and  the  Pits  A.  B.  and  C.  D.,  and  Defts 
who  claim  to  be  interested  in  a  moiety  or  upwards  of  the  freehold 
hereditaments  in  the  pleadings  mentioned  by  their  counsel  requesting 
a  sale  of  the  said  hereditaments,  and  a  distribution  of  the  proceeds 
instead  of  a  division  of  the  same  among  the  persons  interested,  Let 
the  following  inquiries  be  made,  that  is  to  say  : — 

1.  An  inquiry  who  are  the  persons  interested  in  the  said  herediiar 
ments  other  than  the  incumbrancers  on  the  entirety  of  the  said  here- 
ditaments, or  on  the  entirety  of  any  part  thereof,  and  for  what  estates 
and  interests,  and  in  what  shares  and  proportions,  and  whether  they 
are  parties  to  this  action. 

2.  An  inquiry  who  has  been  in  receipt  of  the  rents  and  profits  of 
the  said  hereditaments  since  the  death  of  S.  W. 

3.  An  inquiry  who  are  the  persons  now  beneficially  interested  in 

the  £ —  charged  on  the estate  by  the  equitable  mortgage  dated 

Sec.,  and  for  what  estates  and  interests,  and  in  what  shares  and  pro- 
portions, and  whether  the  whole  or  any  and  what  part  of  the  scad  £r- 
is  a  subsisting  incumbrance  on  the  said  estate,  and  what  is  due  or 
raisable  in  respect  of  that  incumbrance. 

4.  An  inquiry  what  other  incumbrances  (if  any)  afEect  the  entirety 
of  the  said  hereditaments,  or  the  entirely  of  any  and  what  parts 
thereof,  and  what  is  due  in  respect  of  such  incumbrances. 

And  Let,  if  it  shall  be  certified  that  all  persons  interested  in  the 
said  hereditaments  other  than  incumbrancers  on  the  entirety  thereof, 
or  on  the  entirety  of  any  part  thereof,  are  parties  to  this  action,  and 
that  the  Pits  A.  B.  and  C.  D.  and  the  Defts  are  interested  to  tiie 
extent  of  moiety  &c.,  the  said  hereditaments  be  sold  with  approbation 
&c. ;  And  Let  the  money  to  arise  from  such  sale  be  paid  into  Court  to 
the  credit  &c. ;  Usaal  directions  as  to  parts  sold  with  consent  of  incum- 
brancers. 

And  Let,  if  it  shall  appear  that  any  persons  interested  other  than  aa 
aforesaid  are  not  parties  to  this  action,  then  any  of  the  parties  interested 
collectively  or  individually  to  the  extent  of  one  moiety  &a  be  at  liberty, 
when  it  shall  have  been  certified  that  the  persons  who  ought  to  he 
served  with  notice  of  the  judgment  have  been  so  served,  to  apply  at 
Ohambers  for  a  sale  of  the  said  hereditaments. — Goodacre  v.  G., 
Chitty,  J.,  4  June,  1888,  A.  1324. 

8.  Sale  at  Bequest  of  Persons  entitled  to  less  than  a  Moiety — Inquiries 
whether  Sale  or  Partition  preferable — 81  8f  32  Fl  e.  40,  s,  3. 

Upon  motion  for  judgment  in  default  of  defence  &c,  by  counsel  for 
the  Pit,  and  upon  hearing  counsel  for  the  Defts,  And  the  Pit,  and  the 
Defts  who  daim  to  be  interested  in  the  hereditaments  &c.  by  thar 
(Counsel  requesting  a  sale  thereof  and  a  distribution  of  the  proceeds 
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instead  of  a  division  of  the  hereditaments  among  the  parties  interested, 
Let  the  following  inquiries  be  made,  namely : — 

1.  An  inqniiy  what  were  the  hereditaments  situate  at  &o.,  distin- 
guishing freehold  and  leasehold. 

2.  An  inquiry  who  are  the  parties  interested  in  the  said  heredita- 
ments respectively,  and  for  what  estates  and  interests,  and  in  what 
shares  and  proportions,  and  whether  they  are  parties  to  this  action. 

3.  An  inquiry  whether  it  will  be  more  beneficial  to  the  persons 
entitled  to  the  said  hereditaments  that  the  same  should  be  sold,  and 
the  proceeds  of  sale  distributed  among  them,  or  that  a  division  of  the 
said  hereditaments  should  be  made.  And  in  case  it  shall  be  certified 
that  all  the  persons  interested  are  parties  to  this  action,  and  that  a 
sale  is  more  beneficial.  Let  the  said  hereditaments  be  sold  with  the 
approbation  of  the  Judge. — ^Usual  directions  for  payment  in  of 
purchase-moneys. — Proceeds  of  freehold  and  leasehold  hereditaments 
to  go  to  separate  accounts. — ^But  in  case  it  shall  be  certified  that  some 
of  the  persons  interested  are  not  parties  to  this  action,  liberty  to  any 
persons  interested,  after  it  shall  have  been  certified  that  all  persons 
who  are  not  parties,  and  who  ought  to  be  served  with  notice  of  this 
judgment,  have  been  so  served,  or  that  service  of  such  notice  has  been 
dispensed  with,  to  apply  at  Chambers  for  an  order  for  sale  of  the  said 
hereditaments. — Liberty  to  apply  at  Chambers  for  an  order  dispensing 
with  such  service  on  any  person  who  cannot  be  served  without  expense 
disproportionate ,  to  the  value  of  the  said  hereditaments. — ^Adjourn 
further  consideration. — Liberty  to  apply. — Be  Hardimany  Pragnell  v. 
Batten,  M.  B.,  4  Dec.  1880,  A.  2597 ;  S.  C,  16  Ch.  D.  360. 

9,  Sale  at  Request  of  Persom  entitled  to  less  than  a  Moiety -^Zl  ^  32 

r.  c.  40,  B.  3. 

And  the  Pit  and  the  Deft  who  daim  to  be  interested  in  the  heredita- 
ments in  the  pleadings  mentioned,  by  their  counsel  requesting  a  sale 
thereof  and  a  distribution  of  the  proceeds,  instead  of  a  division  of  the 
said  hereditaments  among  the  persons  interested ;  And  this  Court 
being  of  opinion  that,  by  reason  of  the  nature  of  the  property,  such 
sale  and  distribution  will  be  more  beneficial  for  the  persons  interested 
ihan  a  division  of  the  property  between  or  among  them ; — ^Let  the 
following  &c. : — 1.  Inquiry  as  to  persons  interested  [Form  1,  8up, 
p.  1533].  2.  llf  ordered,  Liquiries  as  to  incumbrancers,  sup.  Form  3, 
p.  1534],  [And  in  case  it  shall  be  certified  that  all  the  persons 
interested  are  parties  to  this  action] ;  Let  the  said  hereditaments  be 
sold  with  the  approbation  of  the  Judge  [if  so,  free  from  the  incum- 
brances, if  any,  of  such  of  the  said  incumbrancers  as  shall  consent  to 
the  sale,  and  subject  to  the  incumbrances  of  such  of  them  as  shall  not 
consent.] — ^Directions  to  pay  money  into  Court. — [And  if  such  money 
or  any  part  thereof  shall  arise  from  hereditaments  sold  with  the  con- 
sent of  incumbrancers,  the  money  so  arising  is  to  be  applied,  in  the 
first  place,  in  payment  of  what  shall  appear  to  be  due  to  such  incum- 
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branoen  aooording  to  their  prioritiee.]  But  in  case  it  ahall  appear 
that  some  of  the  persons  interested  are  not  parties  to  this  acUon,  any 
of  the  persons  interested  are  to  be  at  liberty,  after  it  shall  have  been 
certified  that  all  persona  who  are  not  parties,  and  who  ought  to  be 
served  with  notioe  of  this  judgment,  have  been  so  served,  to  applj 
at  Chambers  for  an  order  for  the  sale  of  the  said  hereditaments.— 
Adjourn  &c. — ^Liberty  to  apply. 

The  above  form  was  approved  by  the  Master  of  the  BoUb  in  Syhet  v.  Scho- 
field,  14  Ch.  D.  629  (Form  No.  10),  disapproved  and  varied  in  Be  Hardiman, 
Praanell  v.  Batten,  M.  B.,  16  Ch.  D.  360  (Form  No.  8,  infra),  adopted  by 
Y.-O.  Hall,  in  WaiU  v.  Bingley,  30  W.  B.  698 ;  adding  that  sale  to  be  sab- 
ject  to  mortgages,  and  inquiry  as  to  mortgagee :  21  Oh.  D.  674,  where  see 
form. 

If  all  parties  interested  are  not  before  the  Court,  the  words,  **  And  thia 
Court  bemg  of  opinion.  &c,"  should  be  omitted :  Be  Hardiman,  Pragndl  v. 
Batten,  16  Ch.  D.  360  (Form  8.  9up.). 

For  order  on  motion  under  0.  XL.  11,  the  Pit's  title  being  admitted  by  the 
statement  of  defence,  directing  the  usual  inquiries  as  to  the  persons  interested, 
see  QiU>ert  v.  Smith,  2  Ch.  Div.  686. 

For  immediate  order  for  sale,  upon  admissions  in  the  pleadings  under 
O.  XL.  11,  both  Pit  and  Deft  who  were  entitled  as  tenants  in  common  in 
equal  shares  requesting  a  sale ;  payment  of  the  proceeds  into  Court,  and  an 
account  of  rents  and  profits  received  by  Pit,  further  consideration  being 
adjourned,  see  Bumell  v.  B.,  M.  B.,  21  Maroh,  1879,  A.  661;  11  Ch.  D. 
213 ;  Willie  v.  W.,  38  W.  B.  7 ;  but  where  the  property  is  large,  and  the 
pedigree  complicated,  the  proper  course  is  to  direct  an  inquiry  at  Chambers : 
Wood  V.  Ortffortf,  43  Ch.  D.  82. 

10.  The  Like  Ibrm — Incumbrances. 

And  this  Court  being  of  opinion  that  by  reason  of  the  nature  of  the 
property  and  the  number  of  the  persons  interested,  or  presumptively 
interested,  therein  such  sale  and  distribution  will  be  more  beneficial 
for  the  parties  interested  than  a  division  of  the  property  between  ot 
among  them,  Inquiries  &c.  in  district  registry ;  And  in  case  it  shall 
be  certified  that  all  the  persons  interested  are  parties  to  tTiSn  action, 
Let  the  said  hereditaments  be  sold  with  the  approbation  of  the 
Judg^  free  from  the  incumbrances  (if  any)  of  such  of  the  said  incum- 
brancers as  shall  consent  to  the  sale,  and  subject  to  the  incumbrances  of 
such  of  them  as  shall  not  consent. — Money  to  be  paid  into  Court — 
Application  in  payment  of  what  shall  appear  due  to  such  incum- 
brancers aooording  to  their  priorities  [wip.  Form  9].  But  in  case  it 
shall  appear  that  some  of  the  persons  interested  are  not  parties  to 
this  action,  any  of  the  persons  interested  are  to  be  at  liberty,  after  it 
has  been  certified  that  all  persons  who  are  not  parties,  and  who  ought 
to  be  served  with  notice  of  this  judgment,  have  been  so  served,  to 
apply  to  the  Judge  at  Chambers  for  an  order  for  the  sale  of  the  said 
hereditaments.— /Sy^w  v.  Schofield,  M.  E.,  17  July,  1880,  B.  2803. 

11.  Declaration  of  Title— Liberty  to  Bid. 
«  Deolaae  that,  subject  to  the  interests  of  the  unborn  iasue  of  the 
children  of  L.,  the  father  (in  the  statement  of  daim  named),  the  Pits 
and  the  Def  ts  are  entitled,  in  manner  mentioned  in  the  statement  of 
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daim^  to  the  hereditamairtii  Jherein  mentioned.  And  this  Ck)urt  being 
of  opinion  Ac.  [m/r.  Form  10],  and  the  Pits  and  such  of  the  Defts  as 
are  suijurit  reqaeatiag  a  sale ;  Let  the  several  estates  mentioned  &c., 
bat  subjeet  as  tegaxda  the  estates  respectiyely  affected  thereby  to  the 
sereral  leasee  mentioned  ftc.,  be  sold  with  the  approbation  of  the 
Judge ;  amd  any  of  the  parties  &o.  are  to  be  at  liberty  to  apply  to  the 
Juige  at  Chambers  to  include  in  such  sale  any  other  parcels  of  lands, 
VBiiee,  or  hereditaments  held  under  the  same  titles  as  any  of  the 
estates  hereby  directed  to  be  sdd." — Liberty  for  aU  parties  to  bid  at 
the  sale,  except  the  parties  having  the  conduct  of  such  sale  [see 
Forms  22  and  23,  tn/!] ;  And  Let  the  money  to  arise  by  such  sale  be 
paid  into  Ck)urt  to  the  credit  of  &p.,  to  such  accoimts  as  the  Judge  in 
Ohambers,  having  regard  to  the  o^ership  of  the  several  estates  to  be 
sold,  shall  direct.  And  Declare  that  &c.  are  trustees  &c.  [See  Form 
12,  Chap.  XLI.  p.  1063.] — ^Adjourn  &c. — ^Liberty  to  apply. — Lees  y. 
Coulton,  L.  V.  Glutton,  M.  B.,  17  April,  1875,  B.  730 ;  S,  C,  20  £q.  20. 


12,  The  Like— Substituted  Service  by  Post  of  Judgment  far  Sale. 

Upon  motion  for  judgment  &e.,  by  counsel  for  the  Pits,  and  upon 
hearing  counsel  for  the  Defts,  Declare  [as  to  interests  of  parties  in 
hereditaments,  &c.],  Let  notice  of  this  judgment  be  served  upon  A.  B. 
by  sending  a  copy  of  the  same  in  a  registered  letter  through  the  post 
addressed  to  the  said  A.  B.  at  &c.,  on  or  before  the  —  day  of  &c.,  and 
an  affidavit  of  the  due  posting  of  such  registered  letter  containing  such 
copy  is  to  be  sufficient  evidence  of  service ;  And  the  Pits  and  Defts 
who  are  interested  to  the  extent  of  one  moieiy  and  upwards  in  the  said 
hereditaments  by  their  counsel  requesting  a  sale  &c.,  Let  the  said 
hereditaments  be  sold  with  the  approbation  of  the  Judge,  unless  the 
Bald  A.  B.,  C.  D.,  and  £.  F.  [who  are  the  only  persons  interested  in  the 
said  hereditaments  who  are  not  before  the  Court],  do  on  or  before  &c. 
enter  an  appearance  under  0.  XVI.  41,  in  which  case  any  of  the 
parties  interested  in  the  premises  to  the  extent  of  a  moiety  and 
upwards  are  to  be  at  liberty  to  apply  at  Chambers  for  a  sale. — ^Direction 
to  pay  proceeds  of  sale  into  Court. — ^Adjourn  further  consideration. — 
£mghi  T.  K.,  Kay,  J.,  7  August  1886,  A.  2593. 

~  13.  Inquiries  as  to  Shares  settled^  and  ifihether  Sale  will  be  more 
beneficial  than  PartUion— 31  8f  32  T.  c.  40,  s.  3. 

Air  inquiry  as  to  persons  interested  [Form  1,  p.  1533],  and  whether 
any  and  which  of  the  shares  and  interests  of  such  several  persons 
respectively  are  comprised  in  any  and  what  settlement  or  settlements. 
Isiqiiiry  whether  it  will  be  more  beneficial  to  the  persons  entitled  to 
the  said  hereditaments  that  the  same  should  be  sold  and  the  proceeds 
of  sale  distributed  amongst  them,  or  that  a  division  of  the  said  here- 
ditoments  should  be  made. — See  Plume  v.  Weston,  Y .-0.  M.,  7  Nov. 
1868,  B.  2688. 
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14.  Inquiries  as  to  Incumbrances. 

Ax  inqmiy  what  incombranoes  affect  the  entiretj  of  the  said  here- 
ditaments, or  any  and  what  paite  thereof.  An  aooount  of  what  is  due 
to  such  of  the  said  incnmbrancers  as  shall  consent  to  the  sale  herein- 
after directed  in  respect  of  their  incambrancee.  An  inquiry  what  are 
the  priorities  of  such  last-mentioned  incumbrancers. — See  Brogden  y. 
Leather,  V.-C.  H.,  15  Jan.  1876,  A.  151. 

And  for  form  of  order  where  one  tenant  in  common  had  taken  a  transfer  of 
a  mortgage  of  the  entirety,  see  WaiU  t.  Bingley,  21  Ch.  D.  674,  at  p.  683. 

16.  Inquiry  as  to  Persons  interested — Liberty  to  apply  at  Chambers 
for  Sale — Beceiver. 

Upoit  motion  &c.  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for  the  Defts,  and  the  parties  consenting  to  the  motion  being  treated 
as  a  motion  for  judgment,  and  the  Pit  and  Defts,  who  claim  to  be 
interested  in  a  moiety  of  the  hereditaments  &c.  by  their  connael 
requesting  a  sale  and  distribution  &c.,  Let  an  inquiry  be  made  who 
are  the  parties  interested  m  the  hereditiamentB  &c.,  and  for  what  estates 
and  interests,  and  in  what  shares  and  proportions,  and  whether  they 
are  parties  to  this  action ;  And  Let,  when  it  shall  be  certified  that  aH 
the  persons  interested  are  parties  to  this  action,  or  haTe  been  senred 
with  notice  of  this  judgment,  any  of  the  persons  interested  be  at 
liberty  to  apply  at  Chambers  for  a  sale  of  the  said  hereditaments.— 
Appoint  receiTcr. — Adjourn  further  consideration. — Mayes  t.  Ballard, 
Kay,  J.,  20  Dec.  1887,  B.  2771. 

16.  Inquiry  as  to  Bents. 

An  inquiry  who  has  been  in  receipt  of  the  rents  and  profits  of  the' 
said  hereditaments  since  the  death  of  A.,  the  tenant  for  life  in  the' 
pleadings  named,  and  under  what  title  or  authority. — See  Plums  r. 
Weston,  Y.-O.  M.,  7  Not.  1868,  B.  2688. 

17.  Accounts^  Bents  and  ProfitSj  and  as  to  Bepairs  and  Outgoings. 

Upon  motion  for  judgment  ftc,  Let  the  following  inquiries  and 
accounts  be  made  and  taken ;  that  is  to  say, 

(1)  An  inquiry  who  are  the  persons  interested  in  the  hereditaments 
and  properties  in  the  pleadings  mentioned,  and  for  what  estates  and 
interests,  and  in  what  shares  and  proportions,  and  whether  they  are* 
parties  to  this  action ; 

(2)  An  inquiry  what  incumbrances  affect  the  entirety  of  the  said 
hereditaments,  or  any  and  what  parts  thereof ; 

(3)  An  account  of  what  is  due  to  such  of  the  incumbrancers  as 
shall  consent  to  the  sale  hereinafter  directed  in  respect  of  their 
incumbrances ; 
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(4)  An  inquiry  wliat  are  the  priorities  of  such  last-mentioned 
incumbrances ; 

(5)  An  account  of  the  rents  and  profits  of  the  said  hereditaments 
receiyed  by  the  Deft  C,  or  by  any  other  person  or  persons,  by  his 
order,  or  for  his  use  since  the  —  day  of  —  &c.,  and  of  all  sums  which 
hare  been  [properly]  expended  by  the  said  Deft  in  or  about  the  neces- 
sary repairs  of  the  said  hereditaments,  or  otherwise  in  or  about  the 
necessary  outgoings  in  respect  thereof ; 

And  if  it  shall  be  certified  that  aU  persons  interested  are  parties  to 
this  action,  and  that  the  Pit  A.,  and  the  Defts  E.  and  F.,  are  interested 
to  the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments.  Let 
the  said  hereditaments  be  sold,  with  the  approbation  of  the  Judge, 
and  the  money  to  arise  from  such  sale  be  paid  into  Court  &c.  But  if 
it  shaU  appear  that  any  of  the  persons  interested  are  not  parties  to  this 
action,  then  Let  any  of  the  persons  interested,  collectively  or  in- 
diridually,  to  the  extent  of  one  moiety  or  upwards  in  the  said  here- 
ditaments, be  at  liberty,  when-  it  shaU  have  been  certified  that  all 
persons  who  are  not  parties,  and  who  ought  to  be  served  with  notice 
of  this  judgment,  have  been  so  served,  or  that  service  of  such,  notice 
has  been  dispensed  with,  to  apply  at  Chambers  for  a  sale  of  the  said 
hereditaments. — ^Adjourn  further  consideration,  with  liberty  to  apply. 
—Cooke  V.  Hunter,  Kekewich,  J.,  14th  May,  1892,  A.  771. 

18.  Inquiry  as  to  Bents  received,  and  as  to  Occupation  Bent, 

Ah  inquiry  what  sum  is  due  from  the  Deft  J.  W.  in  respect  of  the 
rents  and  profits  of  the  said  hereditaments  received  by  him  since  the 
death  of  B.,  the  tenant  for  life ;  and  also  in  respect  of  his  occupation 
of  such  of  the  premises  as  have  been  occupied  by  him  since  the  death 
of  the  said  B.,  allowing  the  said  J.  W.  all  sums  properly  expended  by 
him  in  repairs  or  otherwise. — See  Graham  v.  Cole,  V.-O.  B.,  22  Feb. 
1871,  A.  581. 

For  the  like  inquiry  and  allowance,  see  Pa$coe  v.  Swanuy  27  Beav.  608 ; 
and  see  Sect.  II.,  Form  10,  inf,  p.  1565. 

19.  Sum  due  in  respect  of  Occupation  Rent  charged  upon  the  particular 
Share  on  Further  Consideration. 

«<  Deglabe  that  the  share  of  the  Deft  E.  W.  {wife)  in  the  heredita- 
ments &c.  is  liable  to  make  good  the  sum  of  £ — ,  being  the  £ —  by  the 
Chief  Clerk's  certificate,  dated  &c.,  certified  to  be  due  from  the  Deft 
J.  W.  {husband)  in  respect  of  rent  and  occupation  of  the  hereditaments 
ftc.  from  the  death  of  B.  down  to  the  4th  Feb.  1872,  the  £ —  appear- 
ing by  the  affidavit  of  &c.  to  be  due  from  the  said  Deft  for  occupation 
rent  of  the  said  hereditaments  from  the  4th  Feb.  1872,  until  the  9th 
Nov.  1872,  and  £ —  appearing  by  the  said  affidavit  to  be  due  from  the 
said  Deft  in  respect  of  rents  received  by  him  for  parts  of  the  said 
hereditaments." — Direction  for  taxation  of  costs  of  Pit  and  Defts 
(other  than  E.  "W.  and  J.  W.) — [Add  Payment  Schedule  directing- 
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payment  of  oosta  out  of  the  proceeds  of  the  purchase-money  in  Omrt, 
and  dividing  the  residue  of  the  said  £ — ,  adding  thereto  lor  the  poipoaa 
of  distribution  the  said  sum  of  £ —  due  from  the  Deft  J.  W.,  into  four 
equal  parts,  the  amount  of  such  parts  to  be  certified  bj  the  Taxing 
Master]  ;  And  Let  the  Deft  J.  W.,  within  seyen  days  after  the  date  of 
the  Taxing  Master's  oertifioate,  lodge  in  Court  as  directed  in  tiie 
Schedule  hereto  the  balance  of  the  said  sum  of  £ — y  after  dednctiog 
the  one-fourth  share  of  the  Deft  £.  W.  of  the  said  residue  so  as  to  be 
certified  as  aforesaid,  the  amount  of  such  balance  to  be  certified  by  the 
Taxing  Master. — [Add  Payment  Schedule  directing  payment,  out  of 
the  residue,  of  the  said  £ —  after  payment  of  the  said  costs,  and  of  thtf 
balance  so  paid  in  by  the  Deft  J.  W.,  of  an  amount  equal  to  two  ol 
such  four  equal  paits  to  the  Pit ;  and  an  amount  equal  to  the  remain^ 
ing  one  of  such  four  equal  parts  to  the  Deft  L.  (mcumthraneer)  and 
Lodgment  Schedule  Fonn,  No.  1.]— See  Graham  t.  Cole,  T.-C.  B.,  S 
June,  1873,  A.  1769. 

20.  Inquiry  whether  Contract  bene/ieial,  and  ^meif  JXreethnfor 
Safe— 31  ^  32  r.  e.  40,  «.  8. 

Ax  inquiry  whether  the  oontEact  entered  into  with  the  Deft  0.  for 
the  sale  to  him  of  the  saH  estete  for  the  sum  of  £ —  is  a  fit  and  proper 
contract  ler  llie  sale  el  the  said  estate,  and  whether  it  is  for  the  benefit 
of  the  aefwal  persona  under  disability  that  the  said  contract  should  be 
adopted ;  And  if  so,  Let  the  same  be  carried  into  effect ;  But  if  it  ahall 
not  be  so  certified,  Let  the  said  estate  be  sold  with  the  approbation  of 
the  Judge  free  from  the  incumbrances  &c. — Direction  for  payment 
into  Court  of  G.'s  purchase-money  if  the  said  contract  shaU  be  adopted, 
or  if  not,  then  of  the  proceeds  of  the  sale. — ^Adjourn  &c. — Malluuon  t. 
Siddle,  V.-C.  M.,  23  June,  1870,  B.  1719. 

For  order  in  a  partition  suit,  adopting'  a  conditional  agreement  for  the 
sale  of  property  to  which  the  in^t  Fit  and  infant  Deft  were  entitled  as  co-' 
heireeees,  eee  Orove  t.  Comyn,  Y.-O.  M.,  23  May,  1874,  A  1287,  m^'* 
Chap.  XXXVni.,  "  Infants,"  Sect.  III.,  Form  5,  p.  833. 

JuThompBon  t.  Richardson,  I.  B.  6  £q.  596,  it  was  ordered  that  if  on  the 
inquiry  directed  it  should  be  certified  that  the  provisional  a^peement  for 
sale  would  be  lor  the  benefit  of  the  infants  interested,  Uie  certificate,  wheo! 
confirmed,  should  be  acted  on  without  further  order,  and  the  proyisiaDal 
agreement  adopted  and  carried  into  effect 

21.  Undertaking  to  purchase  Infantas  Share — Valuation — 31  S[  32 

V.  c.  40,  s.  5. 

Upon  motion  for  (judgment)  &c. ;  And  it  appearing  by  the  eridenoe 
in  this  (action)  that  the  Pits  are  entitled  to  three  undivided  fourth 
parts,  and  that  the  Deft  {infant)  is  entitled  to  the  remaining  undivided 
fourth  part  of  the  messuages  and  premises  known  as  &c.,  and  the  Deft 
by  his  guardian  requesting  a  sale  of  the  said  messuages  and  premises 
instead  of  a  partition,  and  the  Pits  by  their  counsel  thereupon  undei^ 
taking  to  purchase  the  Deft'a  undivided,  fourth  part  of  the  said 
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meesoagee  and  premises ;  Let  a  value  be  put  upon  the  said  undivided 
fourth  part  of  the  said  messuages  and  premises  upon  the  footing  of  the 
value  of  that  fourth  part  being  one-fourth  of  the  value  of  the  entirety ; 
And  Let  the  result  of  the  valuation  be  certified ;  And  Let  the  Pits  G*. 
fto,  within  twenty- one  days  after  the  date  of  the  Chief  Clerk's  oerti* 
ficate,  lodge  in  Court  to  the  credit  of  —  &c.,  to  an  account  to  be 
entitled  '^  Proceeds  of  Sale  of  Deft's  undivided  one-fourth  share  of  the 
hereditaments  (decreed  to  be  sold),"  what  shall  be  certified  to  be  the 
amount  of  such  valuation ;  And  Let,  upon  such  lodgment  in  Court,  a 
proper  conveyance  of  such  share  to  the  Pits  be  settled  by  the  Judge ; 
And  Declare  that  upon  such  sale  being  made  the  Deft  will  be  a  trustee 
for  the  Pits  of  his  undivided  share  of  the  said  messuages  and  premises 
within  the  meaning  of  the  Trustee  Act,  1850 ;  And  this  Court  doth 
order  that  B.  of  &c.  be  appointed  to  convey  such  share  to  the  Pits ; 
And  Let  him,  upon  such  lodgment  in  Court  as  aforesaid  being  made, 
convey  the  same  accordingly ;  And  Declare  that  the  Deft's  costs  of  this 
cause  are  a  charge  upon  and  payable  out  of  his  share  of  the  property. 
— ^Liberty  to  apply  in  Chambers  in  respect  of  the  costs,  and  as  to  the 
fund  in  Court. — ^Liberty  to  apply. — OosUng  v.  (?.,  V.-C.  M.,  12  July, 
1875,  A.  2209. 

22.  Liberty  to  bid^  and  to  set  off  Furchase-moneff — 31  8f  32 
V.  c.  40,  8.  6. 

An  inquiiy  as  to  persons  interested  [Form  1,  p.  1533],  and  subject 
thereto,  direction  for  sale  [Form  1,  p.  1533].  And  any  of  the  persons 
xnteorested  in  the  said  hereditaments,  except  the  party  having  the  conduct 
of  the  aalfi,  are  to  be  at  £berty  to  bid  at  such  sale  and  become  the  pur- 
chasers of  the  said  hereditaments,  or  any  part  thereof,  without  pay- 
ment of  any  deposit  in  respect  thereof;  And  Let  the  purchase-money  of 
any  portion  so  purchased  by  any  of  the  parties  be  set  off  against  the 
shares  to  which  they  may  be  respectively  entitled ;  And  Let  the  money 
to  arise  by  the  sale  of  the  hereditaments  be,  subject  to  such  set-off  as 
aforesaid,  paid  into  Court  &c.  And  if  such  money,  or  any  part  thereof, 
shall  arise  from  hereditaments  sold  with  the  consent  of  incumbrancers, 
the  money  so  arising  is  to  be  applied  in  payment  of  what  shall  appear 
to  be  due  to  such  incumbrancers  respectively  according  to  their  priori- 
ties.— ^Adjourn  &c. — See  Beardmore  v.  B,^  V.-C.  W.,   13  Jan.  1872, 

A.  100. 

For  the  like  order,  see  WUhi'Mon  v.  Johems,  L.  0.  for  M.  B.,  8  May,  1873, 

B.  1321 ;  8.  C.y  16  Bq.  14. 

By  the  Partition  Act,  1868,  s.  6,  the  Court  may  allow  any  of  the  parties 
interested  in  the  property  to  bid  at  the  sale  on  such  terms  as  to  non-payment 
of  deposit,  setting  off,  or  aooountiDg  for  the  purchase-money  or  any  part 
thereof,  instead  of  paying  the  same,  or  as  to  other  matters,  as  to  the  Court 
seem  reasonable. 

See  on  this  section,  Lawrence,  74;  Walker,  20;  Dan.  1153;  6th  ed.  1350. 

23.  Liberty  topurckasey  and  bid  at  Sale. 

Upon  the  appeal  of  Pits  from  an  order,  dated  &c. — ^The  Court  being, 
of  opinion,  having  regard  to  the  nature  of  the  property  hereinafter- 
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mentioned,  and  to  the  number  of  persons  interested  therdn,  that  a  sale 
thereof  and  a  distribution  of  the  proceeds  would  be  more  beneficial  for 
the  parties  interested  than  a  division  of  the  properly  between  or  among 
them,  Let  the  freehold  messuages,  lands,  and  hereditaments  mentioned 
in*  the  schedule  to  the  Chief  Clerk's  certificate  in  PiU  y.  Pitt^  dated 
&c.,  in  the  Chief  Clerk's  certificate  in  this  action,  dated  &c.,  mentioned, 
be  sold  with  the  approbation  of  the  Judge. — ^Let  anj  of  the  parties  not 
having  the  conduct  of  the  sale  be  at  liberty  to  lay  proposals  before 
the  Judge  at  Chambers  for  the  purchase  of  the  said  lands  &c.,  or  to  bid 
and  become  the  purchasers  thereof  without  payment  of  any  deposit; 
And  Let  the  purchase-money  of  any  portion  so  purchased  by  any  of  the 
parties  be  set  off  against  the  shares  to  which  they  may  respectirely  be 
entitled  ;  And  Let  the  money  to  arise  by  such  sale  be,  subject  to  snch 
set-off  as  aforesaid,  paid  into  Court  &c. — Gilbert -9.  Smithy  C.  A.,  31  Jan. 
1879,  A.  317 ;  S,  C,  affirmed  by  Dom.  Proc.  sub  nom.  Pitt  v.  Jones,  5 
App.  Cas.  651. 

24.  Time  fixed  far  Distribution  of  Proceeds  of  Sale  and  Advertisemenis 

directed--39  ^  40  F.  c.  17,  s.  4. 

This  action  coming  on  this  day  for  further  consideration  &c.,  this 
Court  doth  fix  the  —  day  of  —  &c.  as  the  time  at  the  expiration  of  which 
the  proceeds  of  sale  of  the  l^ereditaments  by  the  judgment,  dated  &&, 
directed  to  be  sold,  and  which,  pursuant  to  the  order,  dated  ltd,  hate 
been  sold  to  &c.,  will  be  distributed  ;  And  Let  notice  be  given  by  ad- 
vertisements, to  be  inserted  once  in  the  London  Gazette  and  twice  in 
the  Times  newspaper,  for  notifying  to  C.  (on  whom  service  of  notice 
of  the  said  judgment  was  by  the  said  order,  dated  &c.,  dispensed  with, 
and  who  has  not  hitherto  come  in  and  established  his  daim)  the  hd 
of  the  said  sale,  the  time  of  the  intended  distribution,  and  the  time 
within  which  a  claim  to  participate  in  the  proceeds  must  be  made.— 
Fortnam  v.  HadUnv,  Fry,  J.,  18  Nov.  1881,  A.  8889 ;  and  see  PhUUpt 
V.  Andrews,  35  W.  R.  266  ;  56  L.  T.  N.S.  108. 

For  order  at  Chambers  fixing  a  time  for  distribution  one  month  from  date 
of  service  of  notice  of  the  order,  see  Moger  v.  Bush,  Ghitty,  J.,  at  Gfaambere, 
29  Jan.  1883,  B.  140. 

25.  Sale  of  Property  of  a  Botanic  Garden  Company  after  Advertise- 

menUfor  CkUmanU. 

Tms  action  coming  on  for  further  consideration  &c.,  in  the  presence 
of  counsel  for  the  Pits  and  the  Defts  &c..  And  it  appearing  by  the  Chief 
Clerk's  certificate,  dated  &c.,  that  advertisements  have  been  published 
at  the  time  and  in  the  manner  directed  by  the  judgment,  dated  ftd 
calling  upon  all  persons  claiming  to  be  interested  in  the  H.  Garden  to 
come  in  and  establish  their  claims  by  a  day  thereby  limited,  which  has 
long  since  elapsed,  and  that  the  several  persons  whose  names  and 
addresses  are  set  forth  in  the  schedule  to  the  said  certificate  have  come 
in  and  established  their  olaimis  to  the  number  of  shares  in  the  said  H. 
Qaxden  aet  opposite  their  respective  namea  in  such  isciheduley  andihat 
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an  sndh  personB  have  been  served  with  notice  of  the  said  judgment, 
and  that  the  Pits  hare  also  sent  out  circular  letters  to  all  persons  on  the 
register  of  the  H.  Garden,  and  to  all  persons  belieyed  to  be  interested 
in  the  said  garden,  stating  the  effect  of  such  adyertisements ;  And  this 
Court,  being  of  opinion  that  the  agreement,  dated  &c.,  for  the  sale  of 
the  said  H.  (harden  to  A.  B.  for  £ —  is  a  fit  and  proper  agreement  for 
carrying  such  sale  into  effect ;  Let  the  said  agreement  be  carried  into 
effect,  notwithstanding  that  the  said  A.  B.  is  a  shareholder  in  the  said 
garden,  subject  to  the  several  provisions  contained  in  the  4th  section 
of  the  Partition  Act,  1876. — Direct  A.  B.  to  pay  purchase-money  into 
Crourt,  with  usual  directions  as  to  payment  off  of  mortgages,  and  on  pay- 
ment into  Court,  Let  Defts  execute  conveyance. — ^Adjourn  further  con- 
sideration, with  liberty  to  apply. — Baxter  v.  7%amp8onj  M.  B.,  20  Mar. 
1880,  A.  996. 


26.  Order  dispensing  with  Service  of  Notice  of  Judgment^  and  direct* 
ing  Advertisements — 39  ^  40  F.  c.  17,  «.  3. 

Upon  motion  ftc  {or  upon  the  application  of  &c.),  and  upon  reading 
an  affidavit  of  &c.  [stating  the  grounds]^  Let  service  of  notice  of  the 
judgment  in  this  action,  dated  &c.,  on  A.,  of  &c.,  and  B.,  of  &c.,  be  dis- 
pensed with ;  And  Let,  instead  thereof,  advertisements  be  published  in 
&c.  \state  the  times  and  manner  of  advertising"]^  calling  upon  all  persons 
claiming  to  be  interested  in  the  property  to  which  this  action  relates, 
who  have  not  been  served  with  notice  of  this  judgment,  to  come  in  and 
establish  their  respective  claims  in  respect  thereof  before  the  Judge  in 
Chambers  within  —  days  from  the  —  day  of  — . 

For  order  under  31  &  32  Y.  c.  40,  s.  9,  for  advertisement  of  notice  of  the 
decree  in  such  newspapers  as  the  Judge  in  Chambers  should  direct,  and  to 
suspend  the  sale  directed  hj  the  decree  until  the  time  limited  bv  such  adver- 
tisements should  have  expired,  see  Peters  v.  Bacon,  M.  B.,  8  June,  1869,  B. 
1859;  8.  C,  8Eq.  125. 

27.  Subsequent  Order  for  Sak—Sd  8f  40  V.  c.  17,  ««.  3,  4. 

Upon  the  application  of  &c.,  and  upon  reading  the  judgment,  dated 
ftc,  and  the  Chief  Clerk's  certificate,  dated  &c.,  whereby  it  appears 
that  all  persons  interested  in  the  property  to  which  this  action  relates, 
who  were  not  originally  parties  thereto,  have  been  served  with  notice 
of  the  said  judgment,  dated  &c. ;  \or  upon  reading  the  judgment  &c., 
dated  &c.,  the  order  dated  &c.,  dispensing  with  service  of  notice  of  the 
said  judgment  on  A.  and  B.,  and  directing  instead  thereof  advertise- 
ments to  be  published  at  the  times  and  in  the  manner  therein  men- 
tioned, an  affidavit  of  &c.,  filed  &c.,  showing  that  &c.,  state  the  effect  of 
the  affidavit  showing  that  the  advertisements  have  been  published  as  directed 
by  the  previous  order  ;  And  no  persons  having  come  in  and  established 
their  claims  in  respect  of  the  said  properiy] ;  Let  the  said  property  be 
sold  with  the  approbation  of  the  Judge  [If  after  order  dispensing  with 
service,  add:  subject  to  the  several  provisions  contained  in  the  4th 
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section  of  thePartitioii  Act,  1876] ;  And  Let  the  monejtoarisebyflaeh 
iale  be  paid  into  Oonrt  to  the  credit  of  &c.,  mibject  to  further  order. 

For  order  under  O.  Li.  1  A,  for  sale  out  of  Court,  and  for  payment  of  the 
purchaae-money  into  Court,  see  9up.  Chap.  XIX.,  "  Sai;r8  by  the  Oottbt/' 
I'onn  3,  p.  288. 

28.  Sale  out  of  Court  in  Partition  Action  at  the  Bequest  of  Plaintiff 
and  all  the  Defendants  soi  juris  beneficiaUy  interested^  with  ConsC' 
quent  Directions^^l  8f  32  V.  c.  40,  s.  8. 

AxD  it  appearing  that  C.  the  testatrix  &c.  died  seised  and  possessed 
of  the  freehold  and  leasehold  hereditaments  in  the  statement  of  daim 
mentioned,  and  that  bj  virtue  of  her  will  the  Pit  is  absolutelj  entitled 
to  one  equal  undivided  moiety  of  the  scdd  hereditaments,  and  that  by 
virtue  of  her  will  and  the  will  and  codicil  of  H.  deceased  &c.  the  Defts 
B.  and  N.  are  entitled  to  the  other  moiety  of  the  said  freehold  and 
leasehold  hereditaments  upon  the  trusts  therein  contained  to  the 
benefit  of  the  Defts  K.,  L.,  &c. ;  And  the  Pit  and  the  Defts  K.,  L.,  &c, 
by  their  counsel  requesting  a  sale  of  the  said  hereditaments  and  a  dis- 
tribution of  the  proceeds  instead  of  a  division  of  the  said  hereditaments 
among  the  parties  interested  therein,  Let  the  said  freehold  and  lease- 
hold hereditaments  be  sold  by  the  Pit  by  public  auction  in  such  way 
as  he  shall  think  fit,  and  the  money  to  arise  by  such  sale  be  recdred 
by  the  Pit  and  the  Defts  B.  and  N.  the  trustees  of  the  will  of  the 
testator  H. ;  And  Declare  that  for  the  purposes  of  the  sale  the  Deft  W. 
{non  compos)  is  a  trustee  &c.  [See  Form  14,  sup.  Chap.  XLL,  "Trus- 
tees," p.  1063]  ;  And  Let  the  costs  of  the  Pit  and  the  Defts  of  this  action 
(as  between  solr  and  client),  including  therein  the  costs  and  expenses  of 
the  said  sale,  be  taxed  &c. ;  And  Let  the  Pit  and  the  said  Defts  B.  and 
N.,  out  of  the  money  to  arise  by  the  said  sale,  pay  the  said  costs  when 
taxed,  and  pay  one  moiety  of  the  residue  of  the  said  money  after  pay- 
ment of  such  costs  as  aforesaid  to  the  Pit,  and  pay  the  other  moiety 
thereof  to  the  said  Defts  B.  and  N.  to  be  held  by  them  upon  the  same 
trusts  in  all  respects  as  are  contained  in  the  will  of  the  testator  H.  con- 
cerning his  undivided  moiety  of  the  said  hereditaments. — ^Liberty  to 
SLj^^lj.— Haddock  v.  ff,,  V.-O.  M.,  19  April,  1873,  A.  104. 

As  to  the  form  of  order,  v.  inf.  p.  Id55. 

Solr  and  client  costs  will  not  be  allowed  except  by  consent  of  the  puties: 
BaU  V.  Kemp'Wdch,  14  Ch.  D.  512,  513. 

29.  The  LikCy  by  Trustees — Costs — Distribution  of  Proceeds— 
31  §■  32  r.  c.  40,  «.  8. 

This  Court  being  of  opinion  that  a  sale  of  the  hereditaments  in  the 
parish  of  &c.,  devised  by  the  will  of  the  testator  ftc.,  and  a  distribution 
of  the  proceeds  will  be  more  beneficial  for  the  several  persons  now  or 
who  may  hereafter  become  interested  therein  than  a  divinon  of  the 
said  hereditaments  among  them,  and  the  Pits  and  the  Defts  by  their 
counsel  respectively  requesting  such  sale,  Let  the  Defts  L.  and  F.  (M# 
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irusteeB)  be  at  liberty  to  sell  snob  bereditaments  in  sncb  manner  and 
subject  to  sncb  particulars,  conditions,  and  provisions  as  tbey  may 
ibink  fit ;  And  Declare  tbat  upon  sucb  sale  tbe  Pits  and  tbe  Deft  P. 
(^oui  of  the  jurisdiction),  as  one  of  tbe  co-beirs  of  tbe  testator,  will  be 
trustees  &c.  [See  Form  11,  p.  1062] ;  And  Let  tbe  Defts  L.  and  P.  be 
appointed  to  convey  &c. ;  And  Let  tbem  receive  tbe  purcbase-money  to 
arise  from  tbe  sale  of  tbe  said  bereditaments  and  execute  tbe  convey- 
ances tbereof  accordingly. — ^Appoint  L.  and  J.  trustees  of  tbe  Pits' 
inoiety  of  tbe  money  to  be  produced  by  tbe  sale  of  tbe  said  beredita- 
ments and  of  sucb  residue  as  bereinaf ter  mentioned  of  tbe  £ftb  sbare 
of  tbe  Deft  D.  in  tbe  otber  moiety  of  tbe  said  money ;  And  Let  tbe 
costs  of  tbe  Pits  and  tbe  Defts  of  tbis  action  and  of  tbe  said  L.  and  J. 
as  sucb  trustees  of  tbe  Pits'  moiety,  including  tbe  costs  of  tbe  said  L. 
and  P.  of  tbe  sale  bereby  directed,  be  taxed  &c.  (as  between  solr  and 
client);  And  Let  tbe  Defts  L.  and  P.  retain  tbeir  own  costs  wben  taxed, 
and  pay  to  tbe  Pits  and  tbe  remaining  Defts  tbeir  costs  wben  taxed 
out  of  tbe  purcbase-money  to  be  received  by  tbem  as  aforesaid ;  And 
Let  tbe  Defts  L.  and  P.  pay  one  moiety  of  tbe  net  residue  of  tbe  said 
purcbase-money  to  tbe  said  L.  and  J.  as  sucb  trustees  as  aforesaid,  to 
be  beld  by  tbem  upon  trust  to  apply  tbe  same  to  some  one  or  more  of 
tbe  purposes  mentioned  in  tbe  34tb  section  of  tbe  Settled  Estates  Act, 
1877,  witbout  any  application  to  tbis  Court,  and  in  tbe  meantime  to 
invest  tbe  same  in  or  upon  any  stocks,  funds,  or  securities  in  or  upon 
wbicb,  pursuant  to  tbe  general  orders  of  tbis  Court,  casb  under  tbe 
control  of  tbe  Court  may  be  invested ;  And  Let  tbe  said  trustees  pay 
tbe  income  of  tbe  said  moiety  and  of  tbe  investments  tbereof  to  tbe  Pit 
C.  during  ber  life,  and  subject  tbereto  bold  tbe  same  moiety  and  tbe 
investments  and  income  tbereof  for  tbe  benefit  of  tbe  otber  persons 
interested  under  tbe  limitations  in  tbe  testator's  will.oontained  of  and 
concerning  tbat  moiety  of  tbe  said  bereditaments  wbicb  by  tbe  said  will 
was  devised  to  tbe  Pit  C.  for  ber  life ;  And  Let  tbe  Defts  L.  and  P.  pay 
one  equal  fiftb  part  of  tbe  remaining  moiety  of  tbe  residue  of  tbe  said 
purcbase-money  to  tbe  Deft  L.  to  be  beld  by  bim  upon  tbe  trusts  of  tbe 
indenture  dated  &c.  in  tbe  pleadings  mentioned. — ^Like  direction  as  to 
auotber  fiftb ;  and  for  payment  of  one  otber  equal  fiftb  part  tbereof 
to  tbe  Defts  A.  and  L. ;  '^  And  Let  tbe  Defts  L.  and  P.,  out  of  one 
otber  equal  fiftb  part  of  tbe  said  moiety,  pay  to  tbe  Deft  A.  tbe 
amount  due  to  bim  on  bis  securities  in  tbe  pleadings  mentioned,  and 
pay  to  tbe  Deft  L.  tbe  amount  due  to  bim  on  bis  security  dated  tbe  &c. 
in  tbe  pleadings  mentioned,  and  pay  tbe  net  residue,  if  any,  of  tbe 
same  fiftb  sbare  to  tbe  said  L.  and  J.,  to  be  beld  by  tbem  upon  trust 
to  apply  tbe  same  to  some  one  or  more  of  tbe  purposes  mentioned  &o. 
(see  9up.)\  And  Let  tbe  Defts  L.  and  P.  pay  tbe  remaining  equal  fiftb 
abaxe  of  tbe  said  moiety  to  tbe  Deft  L.,  to  be  beld  by  bim  upon  tbe 
trusts  of  tbe  ii^denture  dated  &c.  in  tbe  pleadings  mentioned." — ^Liberty 
to  apply.— See  Ckuhh  v.  Fetiipher,  V.-C.  M.,  26  June,  1870,  A.  1778. 

For  similar  order  wbere  there  were  infant  trustees,  see  Harrison  v.  Aehton, 
10  July,  1869,  A.  2519.    . 
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For  order,  after  dedaration  of  ri^ite  and  request  by  parties  »m  jwris  for 
a  sale»  and  the  Ck)mt  being  of  opinion  Sec.,  that  trustees  be  at  libeity  to  soil 
and  dispose  of  the  propezty  by  public  auction,  in  such  lot  or  lots  ic.,  and 
subiect  to  such  conditions  &c.,  as  they  might  think  fit,  and  to  oonTsy  and  sur- 
render to  purchasers,  and  receive  tibe  purchase-money,  and  thereout,  after 
paying  taxed  costs,  to  pay  one-third  of  ue  residue  of  tiie  proceeds  to  the  Pit, 
and  hold  the  remaining  two-thirds  upon  trust  to  apply  the  same  to  some  one 
or  more  of  the  purposes  mentioned  in  the  2drd  section  of  the  Settled  Estates 
Act,  1856  (now  Settled  Estates  Act,  1877,  s.  34),  witiiout  any  apnlication  to 
the  Court,  with  special  directions  following  the  trusts  of  the  wul  of  whidi 
they  were  trustees,  with  power  of  sale,  see  Hayward  y.  Smiih,  Y.-C.  IL,  20 
March,  1869,  A.  678;  8.  C,  20  L.  T.  N.S.  70. 


30.  Bah  of  Part i  ankd  Partition  of  Part ^  on  Further  CorMeratkm. 

Deolasb  that  the  Fit  and  her  incumbranoere,  the  Deft  A.  and  her 
inoumbranoers,  and  C.  and  T.,  the  trofitees  of  the  settlement  dated  &c, 
are  entitled  to  the  freehold,  copyhold,  and  leasehold  estates  partica- 
larised  in  the  Schedule  to  the  certificate  in  equal  sixth  shares;  And 
this  Court  being  of  opinion  that  it  is  unnecessary  to  sell  the  whole  of 
such  freehold,  copyhold,  and  leasehold  hereditaments  and  premises) 
and  the  Pit  by  her  counsel  requesting  a  sale  of  such  portion,  as  is  set 
forth  in  the  Schedule  hereto.  Let  such  portions  of  the  said  freehold, 
oopyhold,  and  leasehold  hereditaments  as  are  set  forth  in  the  schedule 
hereto,  and  such  other  parts  of  the  said  hereditaments  as  shall  appear 
impracticable  to  be  partitioned  as  hereinafter  directed,  be  sold  with 
the  approbation  of  the  Judge ;  And  Let  the  money  to  arise  from  such 
sale  be  paid  into  Court  &c. ;  And  Let,  notwithstanding  it  is  in  the  said 
certificate  certified  that  a  sale  of  the  whole  of  the  hereditaments  would 
be  more  beneficial  for  the  parties  interested  than  a  diyision  thereof 
between  or  among  them  (haying  regard  to  the  declaration  hereinbefore 
contained),  a  partition  be  made  by  the  Judge  in  Chambers,  so  far  as 
may  be  practicable,  of  such  portion  of  the  said  freehold,  copyhold,  and 
leasehold  hereditaments  described  in  the  said  schedule  to  the  Chief 
Clerk's  said  certificate  as  is  not  set  forth  in  the  schedule  hereto ;  And 
Let  the  same  be  diyided  into  six  equal  parts ;  And  Let  one-sixth  pert 
thereof  be  allotted  as  the  share  of  the  Pit  and  her  incumbrancera,  and 
one  other  sixth  part  thereof  &g.  ;  And  Let  the  respectiye  parties  hold 
and  enjoy  their  respectiye  shares  in  seyeralty  according  to  such  allot- 
ments, and  execute  mutual  conyeyances  to  each  other  according  to  thear 
respectiye  interests  therein,  such  conyeyances  to  be  settled  by  tiie 
Judge,  &c.— Liberty  to  apidy.— ^/fen  y.  A.,  V.-O.  W.,  14  July,  1878, 
A.  2006 ;  S.  C,  21  W.  B.  842. 


For  similar  decree,  see  Boehuck  y.  Chadehd,  M.  B.,  11  Juns^ 
B.  1551 ;  8.  C.y  8  £q.  127 ;  and  for  a  like  order  when  there  was  an  ^eree- 
ment  ib  pajtition  part  of  the  prpperty,  see  Be  WorraUf  Qumey  y.  Ckut, 
V.-O.  M.,  19  Jan.  1877,  B.  876, 

For  order,  subject  to  inquiries,  for  the  sale  of  the  whole  or  such  pordons 
of  which  the  sale  shall  be  approyed  by  the  Judge,  with  liberty  for  ue  Pits 
and  Defts,  if  the  property  or  any  part  thereof  w£dl  not  be  sold,  to  lay  pro- 
posals before  the  Judge  m  Chambers  for  a  partition,  haying  regard  to  tiie 
rights  of  the  Pits  and  Defts  therein;  liberty  to  lay  proposals  before  the 
Judge  in  Chambers  for  allotting  the  purchase-moneys,  or  the  residue  thereof, 
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to  any  one  or  more  of  the  persons  interested  in  the  property,  in  entire  or 
partial  satisfaction  of  his,  her,  or  their  shares  or  share  in  such  property,  and 
for  allotting  or  charging  a  sum  in  gross  by  way  of  equality  of  partition  when 
expedient,  see  Pennington  v.  Dalbiae,  V.-O.  M.,  23  April,  1870,  B.  1106 ; 
8.  C,  18  W.  B.  684. 

31,  AUernative  Order  for  Sale  or  for  Partition  on  Remit  of 
Inquiries. 
''Let  the  following  &c. :  1.  An  inquiry  wliat  real  estate  (if  any), 
other  than  the  estate  called  —  in  the  will  of  N.,  the  testator  &c.,  was 
devised  by  the  said  testator  in  fourths  as  therein  mentioned,  and  of 
what  particulars  the  said  estate  called  —  consists." — 2.  Inquiry  as  to 
persons  interested  [Form  1,  p.  1533]. — *' And  if  it  shall  be  certified 
that  all  the  persons  interested  in  the  said  hereditaments  and  premises 
are  parties  to  this  action  or  have  been  served  with  notice  of  this  judg- 
ment, and  the  persons  interested  in  not  less  than  one  moiety  shall 
request  a  sale,  and  the  persons  interested  in  the  remainder  of  the  said 
hereditaments  and  premises  shall  not  show  good  reason  to  the  contrary, 
Let  the  said  hereditaments  and  premises  be  sold  with  the  approbation 
of  the  Judge ;  And  Let  the  money  to  arise  by  the  said  sale  be  paid 
into  Crourt  to  the  credit  of  this  action  &c. ;  And  if  a  sale  shall  not  be 
requested  by  the  persons  interested  in  not  less  than  one  moiety,  Let  a 
partition  be  made  of  the  said  hereditaments  and  premises  by  the 
Judge  in  Chambers  amongst  the  persons  entitled  according  to  their 
respective  rights  and  interests  therein. — ^Adjourn  &c. — ^Liberty  to 
apply.— See  Nicholh  v.  Winn,  L.  C.  for  M.  E.,  2  Aug.  1873,  B.  2500. 

32.  CoBta  of  Action  to  recover  Title  Deeds, 
This  action  coming  on  for  further  consideration  &c..  Declare  that 
the  Pits  are  entitled  absolutely  to  one-sixth  part  of  the  hereditaments 
in  the  pleadings  mentioned,  and  to  a  charge  upon  two  other  sixth 
parts  thereof  for  £ —  and  interest  &c. ;  that  A.  B.,  by  virtue  of  his  sub- 
mortgage dated  &o.,  and  C.  D.,  by  virtue  of  the  mortgage  dated  &c., 
were  entitled  equally  (subject  to  the  said  charge)  to  the  said  two-sixths ; 
that  the  Deft  E.  F.  is  entitled  to  two  other  sixth  parts  of  the  said 
hereditaments,  and  that  she  and  the  Deft  G-.  H.  were  entitled  to  the 
remaining  one-sixth  part  thereof.  Kefer  to  the  Taxing  Master  to 
tax  the  Pits  and  the  Defts  and  parties  attending  their  costs  of  this  action, 
including  in  the  costs  of  the  Pits  their  costs  properly  incurred  in  the 
action  of  X.  t;.  Y.,  brought  by  the  Pits  to  recover  the  title  deeds  of 
part  of  the  said  hereditaments,  and  not  paid  by  the  Defts  thereto. — 
Belcher  y.  Williams,  North  J.,  2  Aug,  1890,  A.  2111  ;  S.  C,  45  Ch. 
D.  510. 

The  payment  schedule  to  this  order  directs  payment  of  the  costs  out  of  the 
whole  fund  before  division  in  ^e  above  proportions :  v.  inf.  p.  1558.  - 

NOTES. 
RIGHT  TO  FABTmON. 

The  Common  Law  right  of  coparceners  to  partition  (see  Litt.  s.  247)  was 
extended  by  31  Hen.  8,  c.  1,  ana  32  Hen.  8,  c.  32 ;  and  before  the  Partition 
VOL.  II.  5  o 
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Act,  1868  (which  amfon  upon  peraonB  irho  would  haye  been  entitlfid  to  sue 
lor  putitum  the  right,  sabject  to  certain  limitatioiie,  of  enlorcing  a  ealeX 
every  joint  tenant,  or  tenant  in  common  in  poeBeeeion,  whether  in  tau 
{Brook  y.  EtHford,  2  P.  Wms.  518) ;  for  life  {Gaskell  y.  G.,  6  Sim.  643) ;  for 
years  (Baring  y.  Nash,  1  Y.  &  B.  551) ;  or  for  an  estate  determinable  on 
marriage  {Hobson  y.  Sherwood,  4  Beay.  184),  had  the  right  to  sue  for 
partition,  the  decree  being  binding  npon  those  in  remainder :  Qaskdl  y.  O,, 
$up. 

But  the  right  ia  confined  to  persons  haying  estates  in  poesesaion;  and 
joint  tenants,  or  tenanta  in  common,  in  reyersion  or  remainder,  could  not 
file  a  bill  for  partition  :  Evans  y.  Bag$hau},  5  Ch.  340 ;  8  £q.  469 ;  nor  can 
there  be  partition  or  sale  where  there  is  an  oyerriding  trust  lor  management 
and  diyiaion  of  profits  which  the  cs.  q.  tr.  haye  no  power  to  determine: 
Taylor  y.  Qrangty  15  Ch.  Diy.  165 ;  13  Ch.  D.  223 ;  Swaine  y.  Deahy,  14 
Ch.  D.  326 ;  or  a  subsisting  trust  for  sale,  and  the  c«.  q,  tr.,  though  9uijuri$^ 
cannot  a^ree :  Biggs  y.  Peacock,  22  Ch.  Diy.  284. 

Partition  of  lands  may  also  be  effected  by  deed  of  partition,  which  is  a 
yalid  exercise  of  a  power  of  exchange :  Rt  Frith  and  Oshome^  3  Ch.  D.  618 ; 
and  for  such  deeds,  see  Day.  Cony.  yol.  y.,  pt.  2,  pp.  13 — 70;  and  under 
the  Inolosure  Acts,  1845—1876,  in/,  p.  1570. 

As  to  the  powers  of  tenants  for  life  under  the  Settled  Land  Act,  1882 
(45  &  46  V.  c  38),  to  effect  partitions,  see  sects.  3,  4  and  19  of  that  Act 

Since  the  8  &  9  Will.  3,  c  31  (made  perpetual  by  3  &  4  Anne,  c  18,  but 
now  repealed  by  the  Statute  Law  Beviaion  Act,  1867,  30  ft  31  Y.  c  59), 
%bich  was  passed  *'  for  the  easier  obtaining  partition  ol  lands  in  oopaiDSMry, 
joint  tenancy  and  tenancy  in  common,"  t£e  dd  Common  Law  mode  of  pro^ 
ceeding  by  writ  of  partition  <£rected  to  the  sheriff,  had  become  practically 
superseded,  and  by  3  ft  4  Will.  4,  c  27,  s.  36,  the  writ,  exc^t  as  to  dower, 
was  abolished. 

Under  the  concurrent,  and  since  1833  exclusiye,  jurisdiction  i^.  Equity^ 
which  arose,  as  has  been  stated,  from  tiie  extreme  difficulty  attending  the 
process  of  partition  at  law  (see  Agair  y.  Fairfax,  2L.  C.  £q.  440 ;  Manntrsr, 
Charlestvorthf  1  My.  ft  K.  330),  a  partition  might  be  decreed  of : — 

Manors,^ — See  Hanbury  y.  Hussey,  14  Beay.  158;  Ley  y.  Oox,  lb.  157; 
CatOey  y.  Arnold,  4  K.  ft  J.  595;  Sparrow  y.  Fiend,  1  Dick.  348. 

Advotosons,'} — See  Johnstone  y.  Baber,  6  D.  M.  ft  G.  439;  22  Beay.  562; 
Bodicoatey.  Steers,  1  Dick.  69,  in/.  Sect.  II.,  Form  12,  p.  1566;  the  right 
of  presentation  after  the  first,  which  in  the  case  of  tenants  in  common  waa 
settled  by  lot,  being  made  alternate,  and  capable  of  being  enforced  against  the 
bishop  :  see  Matthews  y.  Bp,  Bath  and  Wells,  2  Dick.  652 ;  Seymour  y.  Benndi. 
2Atk.  483. 

And  by  19  ft  20  Y.  c.  50,  power  was  giyen  to  the  owners  of  adyowBons 
therein  mentioned,  forming  a  numerous  class,  and  deriving  no  pecuniary 
adTantage  from  their  rignt,  to  direct  a  sale  for  tiie  purposes  therein 
mentioned. 

An<-cAafy««.]— See  Co.  litt.  164  b ;  Rivis  y.  Waism,  5  M.  ft  W.  255. 

LeasehMsfoT  years  (as  to  which  the  right  to  obtain  partition  was  extended 
by  32  H.  Yin.  c.  32).]— See  Ames  y.  Comyns,  16  W.  B.  74 ;  ihoug^im  North 
y.  Ouinan,  Beat.  342,  partition  of  a  leasehold  house  was  refused,  as  not  war- 
ranted by  the  nature  of  the  property  and  the  inter^  of  the  parties. 

Copy Ao/cfo.]— Before  the  Copyhold  Enfranchisement  Act,  1841  (4  ft  5  Y. 
c  35),  Courts  of  Equity  had  no  jurisdiction  to  decree  partition  of  copyholds 
or  customary  freeholds :  HorncasHe  y.  Charlesworth,  11  Sim.  315;  JoptY. 
Morshead,  6  Beay.  213 ;  though  n^ecific  performance  might  be  decreed  of  an 
agreement  to  diyide  copyholds :  Bolton  y.  Ward,  4  Ha.  530 ;  and  in  the  case 
of  freeholds  and  copyholds  intermixed,  the  freeholds  might  be  allotted  to  one 
and  the  copyholds  to  another :  see  Dillon  y.  Coppin,  6  Beay.  217,  n.;  but  by 
this  Act  (amended  and  extended  by  21  ft  22  Y.  c.  94)  a  ^irtition  of  lands  of 
copyhold  or  customary  tenure  may  be  made :  Bowles  y.  Bump,  9  W.  B.  370; 
Clarke  y.  Clayton,  2  Giff.  333. 

TITLE. 

The  titie  of  the  Pit  to  an  interest  in  the  property  of  which  he  seeks  parti- 
tion must  be  dearly  shown :  Jcpe  y.  Morshead,  6  Beay.  213 ;  Parker  v.  Gerard, 
Amb.  236. 
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Under  oolotirof  a  prayer  for  partition,  the  Coiirt  would  not  entertain  a  bill 
for  the  pnrpoee  of  tiying  legal  questions,  establishing  title  to,  or  recovering 
poesession  of,  land :  Slade  v.  Barlow,  7  Eq.  296 ;  BoU(yn  v.  5.,  lb,  298,  n. ; 
Qiffard  v.  WUliama,  5  Ch.  546 ;  Moore  v.  Kempston,  I.  E.  4  Eq.  306 ;  and  see 
Ward  V.  W.,  18  W.  B.  87 ;  though  in  BuH  v.  Hellyar,  14  Eq.  160,  disputed 
questions  of  legal  construction  were  decided  at  the  hearing  of  a  partition 
suit  at  the  desire  of  all  parties  other  than  an  infant,  the  decree  being  pre- 
faced by  a  statement  to  that  effect. 

And  stmhle,  that  under  25  &  26  V.  c.  42  (Rolfs  Act),  the  Court  had  juris, 
diction  to  decide  incidental  legal  questions,  but  not  legal  questions  to  which 
the  daim  for  partition  was  subonlinate,  or  which  did  not  form  merely  the 
substantial  ground  of  the  action :  see  Walker  on  Partition,  36,  37. 

But  the  Jud.  Act,  1873,  s.  24  (7),  enables  and  directs  the  High  Court  of 
Justice  and  Court  of  Appeal  to  grant  **  all  such  remedies  whatsoever  as  any 
of  the  parties  may  appear  to  be  entitled  to  in  respect  of  any  and  every  legal 
or  equitable  claim  properly  brought  by  them  respectively  m  such  cause  or 
matter,  &c." 

By  O.  XYin.  2,  no  cause  of  action  shall,  unless  by  leave,  be  joined  with 
an  action  for  the  recovery  of  laud,  except  claims  for  mesne  profits  or  arrears 
of  rent  or  double  value  in  respect  of  the  premises  claimed  or  any  part  thereof, 
and  damages  for  breach  of  any  contract  under  which  the  same  or  any  part 
thereof  are  held,  or  for  any  wrong  or  injury  to  the  premises  claimed,  ^ut 
this  is  not  to  prevent  ^e  Pit  in  a  foreclosure  or  redemption  action  from  ask- 
ing for  an  order  for  delivery  of  possession. 

As  to  the  effect  of  this  rule,  v.  mp.  Vol.  I.  p.  8. 

An  action  for  partition  is  not  an  action  for  the  recovery  of  land :  Oledhill 
V.  Hunter,  14  Ch.  D.  492  (not  following  the  intimation  of  opinion  given  in 
Whetstone  v.  Detvie,  1  Ch.  D.  99). 

When  no  statement  of  defence  had  been  delivered  in  a  partition  action,  it 
was  required  that  the  statranent  of  claim  should  be  concisely  verified  by  affi- 
davit :  Senior  v.  Hereford,  4  Ch.  D.  494 ;  but  see  contra,  Ripley  v.  Saxoyer,  31 
Ch.  D.  494,  where,  on  motion  for  judgment  in  default  of  pleading  by  Pits 
in  a  partition  action,  some  of  the  Defts  being  infants,  it  was  held  to  be  not 
necessarv  that  there  should  be  such  an  affidavit. 

In  WiUia  v.  W,,  38  W.  E.  7 ;  61  L.  T,  N,S.  610,  where  infants  were  inte- 
rested, an  affidavit  was  required,  having  regard  to  O.  u.  la,  notwithstanding 
the  admission  of  the  Deft;  and  in  Grooh  v.  C,  W.  N.  (90)  26,  this  case  was 
followed,  but  with  an  intimation  that  it  was  not  to  be  regarded  as  a  general 
precedent. 

Where  the  interests  of  the  parties  were  not  ascertained,  inquiries  were 
directed  for  the  purpose  of  ascertaining  such  interests  before  the  issue  of  a 
commission  of  partition:  Calmady  v.  C7.,  Duncun  v.  Howell,  cited  in  Agary. 
Fair/ax,  2  L.  C.  Eq.  427  j  Jopey.  Morshead,  6  Beav.  213;  but  a  Deft  in  a 
partition  suit  was  not  entitled  of  right  as  against  his  co-Deft  to  an  inquiry  as 
to  title :  BaekhouBe  v.  Paddon,  14  W.  E.  273.  An  inquiry  would  not  be 
granted  to  enable  a  Pit  to  supply  material  omissions  in  proof  of  his  own 
title :  Jope  v.  Morshead,  6  Beav.  213 ;  and  the  existence  of  a  will  under  which 
he  claims  must  be  proved  before  commencing  a  partition  action,  which  will 
be  directed  to  stand  over  to  take  proceedings  for  that  purpose  in  the  Probate 
Division :  Finney  v.  Hunt,  6  Ch.  D.  98. 

Where  the  action  ia  in  the  district  registrv,  the  usual  inquiries  may  be 
made  there,  but  the  application  for  a  sale  snould  be  made  in  the  Chambers  of 
the  Judge  of  the  Chancery  Division  to  whom  the  action  is  attached :  Sykes  v. 
Sehofieid,  14  Ch.  D.  629. 

TViiere  a  testator  has  ^ven  the  trustees  of  his  will  a  discretionary  power  of 
sale,  which  is  still  subsisting  {Biggs  v.  Feacock,  22  Ch.  Div.  284),  or  himself 
fixed  the  period  for  a  sale  (Svfaine  v.  Denby,  14  Ch.  D.  326),  or  given  them 
active  powers  of  managing  the  estate,  the  Court  will  not  direct  a  sale  or  par- 
tition, so  as  to  anticipate  ^  period  or  interfere  with  the  discretion  or  powers 
given  to  the  trustees :  Taylor  v.  Orange,  13  Ch.  D.  223 ;  16  Ch.  Div. 
165. 

Only  in  exceptional  cases  can  the  title  be  proved  in  Court ;  the  rule  is  to 
send  a  reference  to  Chambers  as  to  the  title :  Hawkins  v.  Herbert,  37  W.  E. 
300;  60  L.  T.  N.S.  610. 

5a2 
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PABTinoN  ACTS,  1868,  1876  (31  &  32  V.  c.  40 ;  39  &  40  V.  a  17). 

Mere  difficulty  or  inoonTenience,  as  in  the  case  of  a  sinpje  house  or  here- 
ditament, was  no  ground  for  ref  using  a  partition,  tiiere  haying  heen  nopoirar 
in  the  Court,  except  by  the  consent  of  all  parties,  to  decree  a  sale :  see  Twrnar 
T.  Morgan^  8  Yes.  143 ;  Warner  T.  Bayne$t  Amb.  689 ;  Lawrenoe  on  Fart  5, 6 ; 
Dan.  Ch.  Ft.  1341.  1342. 

And  to  meet  the  difficulty  often  arising  when  one  of  seyeral  persons  inte- 
rested refused  to  consent  to  a  sale  of  property,  not  easily  capable  of  dirision, 
the  Partition  Act,  1868  (31  &  32  V.  c.  40),  was  passed,  which  gives  power  to 
the  Court,  subject  to  the  conditions  contained  in  sects.  3,  4,  5,  in  a  Buit  for 
partition,  where,  if  the  Act  had  not  been  passed,  a  decree  for  partition  im|ht 
haye  been  made,  to  direct  a  sale  and  distribution  of  the  proceeds  instead  oi  a 
division  of  the  property. 

As  to  the  transfer  of  proceedings  from  the  County  Court  to  the  High  Comt, 
and  t*f'cf  versa^  see  Thammm  y.  Fiinn,  17  Eq.  415 ;  Hawliiuon  y.  MiUer,  1  GL 
D.  62;  and  Vol.  L,  Chap.  XXXTY.,  p.  712. 

The  Court  has  exercised  discretion  to  direct  a  partition,  instead  of  a  sale, 
under  the  Act;  Dicks  y.  Batten,  W.  N.  (70)  173,  inf.  Sect  11.  Form  2;  to 
make  the  order  for  sale  or  partition  conditional  upon  the  result  of  the  in- 
quiries :  Nichols  y.  Winn,  sup.  Form  31,  p.  1549 ;  and  to  direct  a  partition  in 
opposition  to  the  chief  clerk*s  certificate :  Allen  y.  A.,  21  W.  B.  842. 

A  judgment  may  be  made  in  the  same  action  for  partition  of  part  and 
sale  of  part  of  an  estate:  Eoehueky.  Chadebet,  8  Eq.  127;  AUen  y.  A.,  21 
W.  E.  842,  sup.  Form  30;  and  Pennington  y.  Dalbiac,  18  W.  R.  684,  tup. 
pp.  1548,  1649,  where  the  parts  to  be  dealt  with  in  either  manner  were  left  to 
oe  settled  in  Chambers,  and  the  party  haying  the  conduct  of  the  sale  ma 
allowed  to  bid. 

Under  the  Act  of  1868,  s.  3,  even  where  the  object  of  the  suit  was  a  Bale 
only,  a  partition  must  have  been  prayed  for:  Teally.  Watts,  11  Eq.  213; 
Holland  y.  ff.,  13  £9.  406 ;  fxmtra,  Aston  y.  Meredith,  11  Eq.  601. 

But  by  the  Partition  Act,  1876,  &  7,  an  action  for  partition  **  shall  indade 
an  action  for  sale  and  distribution  of  the  proceeds,  and  in  an  action  for  parti- 
tion it  shall  be  sufficient  to  claim  a  sale  and  distribution  of  the  proceeds,  and 
shall  not  be  necessary  to  claim  a  ])artition." 

A  judgment  for  sale  in  a  partition  action  operates  as  a  oonyersion  of  the 
shares  of  the  parties  interested  (not  under  disability^ :  Arnold  y.  Dtnm,  19 
Eq.  113;  Steed  Y.  Preece,  18  Eq.  192;  Re  Fickard,  Turner  y.  Nicholson,  66 
L.  T.  N.S.  293 ;  He  Beamish's  Estate,  27  L.  E.  Ir.  326. 

But  in  the  case  of  persons  under  disability,  an  eauijy  for  reoonyersion  arises 
by  force  of  the  Partition  Act,  1868,  s.  8,  whi(m  incorporates  the  Settled 
Estates  Act,  ss.  23— 25  (now  Settled  Estates  Act,  1877,  ss.  34—36'). 

Accordingly  the  procoecfs  of  an  infant's  share  of  real  estate  sold  under  the 
Partition  Act  will  be  treated  as  realty :  Foster  y.  F.,  1  Ch.  D.  688;  and  on 
his  death  descends  to  his  heir-at-law,  who  will  take  it  as  realty  or  per- 
sonalty, according  to  its  actual  state  of  inyestment :  Mordaunt  y.  Benvm,  19 
Ch.  D.  302 ;  but  under  the  Act  of  1876,  an  order  for  sale  made  upon  the 
request  of  an  infant  will  operate  as  a  conyersion  as  from  the  date  of  the 
order :  Wcdlace  y.  Greenwood,  16  Ch.  D.  362  ;  Hyett  y.  Mtkin,  25  Ch.  D.  735. 

And  so  in  the  case  of  a  person  of  unsound  mmd :  Orimwood  y.  Bart^t  26 
W.  R.  843 ;  46  L.  J.  Ch.  788 ;  Be  Barker,  17  Ch.  Diy.  241. 

The  mere  request  for  a  sale  by  solrs  or  counsel  for  an  infant  does  not  operate 
as  an  election  by  him  to  take  as  personalty,  and,  semhle,  the  money  repre- 
senting his  share,  if  carried  oyer,  must  be  stated  to  be  real  estate,  as  reqpirad 
by  S.  0.  F.  B.  1886.  r.  21 :  Howard  y.  Jalland,  W.  N.  (91)  210 ;  v.  sup.  VoL  L 
p.  198. 

So,  also,  the  share  of  a  married  woman  who  has  died  without  electing  to 
treat  the  property  as  conyerted  (as  to  whidi,  see  Fowler  v.  Scott,  19  W.  B. 
972),  or  haying  done  any  act  to  affect  her  equity  to  a  reoonyersion  under 
the  Settled  Estetee  Act  (Mildmay  y.  Quicke,  46  L.  J.  Ch.  667 ;  6  Gh.  D.  663). 
has  been  held  to  be  real  estate;  but  .since  the  Act  of  1876,  if  an  order  he 
made  for  sale  of  a  married  woman's  ahsre  in  realty,  with  her  consent  or 
at  her  request,  it  will  operate  as  a  conyersion :  Wallace  y.  Greenwood,  16  Gh. 
D.  362. 

A  married  woman  electing  on  her  examination  in  Court  to  take  as  ptBOJitl 


SECT.  I.]  Orders  under  the  Partition  Acts,  1868, 1876.     1653 

estate  the  pooeeds  of  sale  of  real  estate  deyised  to  her  in  fee,  they  were 
paid  to  her  husband :  Standering  y.  HaU,  11  Ch.  D.  652. 

By  the  Partition  Act,  1868,  s.  7,  the  proyisions  of  the  Trustee  Act,  1850, 
B.  30,  providing  that  on  decree  made  for  partition,  the  Court  may  declare 
any  ]>arty  to  tne  suit  trustee  of  the  lands  within  tiie  Act,  and  that  imbom 
persons,  who  would  on  coming  into  existence  become  interested,  would  be 
trustees  within  the  Act,  and  under  the  other  proyisions  of  the  Act  may  yest, 
or  oonyey  their  interests,  or  disohar^  their  contingent  rights,  are  extended, 
and  made  to  apply  to  cases  where  in  suits  for  pamtion  the  Court  directs  a 
sale  instead  of  a  oiyision  of  the  property. 

For  the  effect  and  operation  of  the  Trustee  Act,  1850,  s.  30,  see  aup. 
Chap.  XTiL,  **Tet7BTXB8,"  pp.  1068  $eq.,  andtn/  Sect.  IE.,  pp.  1569,  1570. 

SALE  DT  LIEU  OF  PABTITION — BEQX7EST  FOB  SALE. 

The  Partition  Act,  1868,  s.  3,  giyes  the  Court  power,  in  any  partition  STiit 
(see  Pryor  y.  P.,  19  Eq.  695,  and  the  Partition  Act,  1876,  s.  7j,  to  direct  a 
sale,  and  distribution  of  the  proceeds  instead  of  partition  at  tne  request  of 
any  party  interested,  notwithstanding;  the  dissent  or  disability  of  the  majority, 
if  the  Court  is  satisfied  that  a  sale,  &c.  wiU  be  more  beneficial  for  the  parties 
interested  than  a  division  of  the  property,  haying  regard  to  the  nature  of  the 
property,  the  number  of  parties  interested,  the  absence  or  disabiHty  of  some 
of  the  parties  interested,  or  any  other  circumstance. 

Persons  requesting  a  sale  under  this  section  must  satisfy  the  Court  that 
it  is,  under  the  circumstances,  the  most  beneficial  course  for  all  parties :  see 
DrinkuKtter Y.  Batdiffe,  20  Eq.  628;  Alleny,  A,,  21  W.  E.  842;  Lawrence 
on  Partition,  34;  Walker,  14 ;  Dan.  1347 ;  and  see  Re  Dyer,  D.  y.  Faynter, 
33  W.  E.  806. 

And  in  the  absence  of  express  ayerment  the  Court  will  not  infer  from  the 
mere  description  of  the  property  that  a  sale  will  be  more  beneficial  than  a 
partition :  Evans  y.  E.,  W.  N.  (83)  48  ;  52  L.  J.  Ch.  304. 

Incumbrancers  upon  the  shares  of  tenants  in  common  are  **  parties  inte- 
rested*' in  the  property  under  ss.  3,  4 :  Davenport  y.  King,  31  W.  E.  911 ; 
49  L.  T.  N.S.  92 ;  W.  N.  (83)  133. 

A  tenant  in  common  wno  has  mortgaged  his  share  to  another  tenant  in 
common  cannot  enforce  a  partition  or  sale  of  the  whole  property  against  the 
will  of  the  mortgagee  except  upon  the  terms  of  paying  off  the  mortgage ;  but 
the  ri^ht  of  a  tenant  in  common  who  has  mortgaged  his  share  to  obtain  a 
partition  or  sale  of  tiie  whole  property  is  unaffect^  by  sub-s.  2  of  sect.  25 
of  the  Conyeyancing  Act,  1881 :  Gibbs  y.  Haydon,  30  W.  E.  726. 

Under  sect.  4,  which  gives  parties  interested  to  the  extent  of  one  moiety 
the  right  to  a  sale,  imlees,  haying  regard  to  the  nature  of  the  property,  the 
Court  sees  good  reason  to  the  contrary,  the  burthen  of  showing  that  a  par- 
tition will  be  more  beneficial  than  a  sale  is  thrown  upon  the  parties  resisting 
a  sale :  Dn'nkwater  y.  Batcliffe,  20  Eq.  628 ;  Rowe  y.  Qray,  5  Ch.  D.  263 ; 
'  '«  y.  Z.,  7  Eq.  126;  PemberUm  y.  Barries,  6  Ch.  685 ;  Porter  y.  Lopes,  7 

.D.  358. 

Mere  inconyenience  to  a  party  resisting  a  sale,  e.  g,,  by  turning  him  out 
of  premises  occupied  for  business  purposes,  is  no  sufficient  reason  to  the 
contrary :  Wilkinson  y.  Jobems,  16  Eq.  14 ;  Eoughton  y.  Gibson,  25  W.  E. 
265 ;  nor  is  a  possible  loss  of  income  to  an  infant  Deft :  Rowe  y.  Oray,  sup. 

But  under  sect.  4  a  sale  has  been  refused  when  clearly  injurious  to  the 
Defts  opposing,  and  witli  no  oounteryailing  advantage  to  the  Pit  whose 
request,  in  the  opinion  of  the  Court,  proceeded  from  feelings  of  family 
hostility :  SaoOon  y.  Bartley,  27  W.  E.  616. 

Although  this  section  is  retrospective  {Lys  y.  L.,  7  Eq.  126),  it  did  not 
enable  a  decree  for  partition,  with  liberty  to  carry  in  proposals  for  a  sale, 
made  beforo  the  Acx  but  not  carried  out,  to  be  varied  by  directing  a  sale : 
Pryor  y.  P.,  19  Eq.  595 ;  10  Ch.  469. 

Sect.  5  provides  in  effect  that  in  every  case  of  an  action  for  partition, 
whether  a  sale  would  or  would  not  be  moro  beneficial  to  the  parties  than  a 
partition,  if  any  party,  whether  owning  moro  or  less  than  a  moiety,  requests 
a  sale,  the  Court  shall  have  a  discrotion  to  order  a  sale,  *'  unless  the  parties 
opposing  the  sale  are  willing  to  take  his  ^aro  at  a  valuation." 

This  section  is  for  the  benefit  of  those  parties  who  want  a  sale,  but  who» 
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from  not  being  intezofited  to  the  extent  of  a  moiety,  have  not  the  prM 
facie  right  under  sect.  4,  and  may  not  be  able  to  show  that  a  sale  is  more 
oenefioial  than  a  partition  within  eect.  3.  And  the  section  does  not  qualify 
or  control  sect.  3,  nor  operate  as  a  proTiso  upon  it,  so  that  a  puty  asking  for 
a  sale  cannot  be  compelled  to  part  with  his  share  <xi  a  yaluaUon :  Piu  y. 
Jonei,  5  App.  Cas.  651 ;  affirming  Gilbert  y.  Smith,  11  Ch.  Diy.  78.  And 
though  he  has  requested  a  sale,  he  may  afterwards  withdraw  his  request  (and 
ask  for  a  partition) :  IFt^uifiuy.  QameSy  10  Gh.  204 ;  Drinkwakr  y. Batdife, 
20  Eq.  628. 

The  meaning  is  that  '*  The  Court  may  order  a  sale,  unless  the  other  partifis 
agree  to  take  uie  share  at  a  yaluation,  in  which  case  the  party  requesting  a 
s^e  may  either  accept  a  yaluation  or  not.  If  he  does  not  choose  to  accent  a 
yaluation  he  cannot  be  forced  to  do  so,  but  will  then  haye  his  common  law 
right  of  partition  " :  Pitt  y.  JoneBy  9up.,  per  Lord  Blackburn. 

Where  Pits  entitled  to  three-sixteenuis  desired  a  sale,  which  was  opposed 
by  the  Defts,  who  were  entitled  to  the  rest  of  the  property,  and  were  inUing 
to  buy  out  the  Pits  at  a  yaluation,  the  Court  being  of  opinion  that,  owing  to 
the  nature  of  the  property  and  the  number  of  the  parties  interested,  a  sale 
would  be  beneficial  to  all  parties,  directed  a  sale,  with  liberty  to  all  parties, 
other  than  those  haying  the  conduct  of  it,  to  bid :  Oilhert  y.  Smithy  11  Ch. 
Diy.  78 ;  affirmed,  5  App.  Cas.  651,  nom.  Pitt  y.  Jones. 

On  an  application  for  a  sale  under  sect  5  by  the  owner  of  less  than  a 
moiety  the  Court  will  not  direct  a  sale,  eyen  though  none  of  the  other 
persons  interested  undertake  to  purchase  the  applicant's  share,  imless  the 
applicant  shows  some  good  reason  for  a  sale :  liichardson  y.  Feartff  99  GL 
D.  45. 

Where  a  sale  is  asiked  for,  the  Pits  should  show  in  their  statement  of 
claim  under  which  section  of  the  Act  they  wish  to  proceed,  and  a  sale  will 
not  be  ordered  under  sect.  3  xmless  it  is  shown  that  it  would  be  more  hene- 
ficial.  If  a  case  is  made  out  under  sect.  3,  the  Deft  will  be  giyen  tiie  right 
of  purchasing  imder  sect.  5,  unless  the  Pits  accept  a  partition  instead  d  a 
sale :  Evans  y.  E.,  31  W.  B.  495. 

The  power  of  a  married  woman  (see  Higga  y.  Dorkis,  13  Eq.  280)  and  of  an 
infant  (see  Grove  y.  Comyn,  18  Eq.  387;  DaveyY,  WidliehaeK  15  Eq.  269) 
to  request  a  sale  was  extended  by  the  Partition  Act,  1876  (39  &  40  Y.  c  17), 
s.  6,  which  proyides  that  in  partition  actions  a  request  for  sale  may  be  made, 
or  an  undertaking  to  jiurchase  giyen,  on  the  part  of  a  married  woman  (pre- 
yiously  incapable  of  ^ying  such  an  undertakmg,  see  Drinkwater  y.  Raklift^ 
20  Eq.  528),  or  of  an  infant,  or  person  of  unsound  mind,  or  under  any  other 
disability,  by  the  next  friend,  ftc,  guardian,  committee  in  limacy  (if  so 
authorized  by  order  in  lunacy),  or  other  person  authorized  to  act  on  behalf 
of  the  person  under  disability ;  but  the  Court  shall  not  be  boimd  to  oomplj^ 
with  any  such  request  or  undertaking  on  the  part  of  an  infant,  unless  it 
appear  that  the  sale  or  purchase  will  be  for  his  benefit. 

The  request  for  a  sale  on  the  part  of  a  married  woman  should  be  made  by 
a  person  specially  authorized  to  act  on  her  behalf  in  the  action ;  a  request  by 
her  counsel  is  not  sufficient.  Where  her  share  is  under  £200,  the  Gouii  w 
dispense  with  a  married  woman's  separate  examination  as  to  her  election  to 
teke  the  money  as  personal  estate,  and  will  pay  it  to  her  on  her  separate  re- 
ceipt :  Wallace  v.  Greenwood,  16  Ch.  D.  362 ;  see  also  Grange  y.  Whik,  18 
Ch.  D.  612. 

As  regards  the  capacity  of  women  married  since  the  Married  Women's 
Property  Act,  1882,  to  sue  and  be  sued,  r.  swp.  Chap.  XX2LV11.,  pp.  749  rf 

A  partition  action  may  be  brought  by  a  person  of  unsound  mind  not  so 
found  by  a  next  friend :  PorUr  y.  Porter,  37  Cfti.  Diy.  420. 

A  solr  instructed  by  the  children  of  a  person  of  unsound  mind  will  not  be 
authorized  to  sue  as  next  friend :  Hodgson  y.  Kent  and  Surrey  Building  Soc, 
W.  N.  (88)  90. 

By  the  Lunacy  Act,  1890,  s.  120,  the  Judge  in  lunacy  may  authorize  the 
committee  of  the  estate  of  a  lunatic  to  sell  any  property  belonging  to  tbe 
limatic,  or  make  exchan^  or  partition  of  any  property  belonging  to  the 
lunatic,  or  in  which  he  is  interested,  and  giye  or  receiye  any  money  for 
equality  of  exchan^  or  partition. 

The  word  "  guai^ian '^  in  sect.  6  of  the  Act  of  1876  includes  the  guardian 
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ad  litem  of  an  infant,  and  a  reauest  for  sale  may  be  made  by  the  next  friend 
or  guardian  ad  litem  as  being  me  person  **  authorized  to  act  *'  on  his  behalf, 
but  the  request  will  not  be  granted  unless  the  Court  is  satisfied  iliat  to  do 
60  is  for  the  infant's  benefit :  Rimingion  y.  HarUey,  14  Ch.  D.  630. 


SALE  0T7T  OF  OGITBT. 

For  the  proyisions  of  O.  u.  lA,  as  to  sales  out  of  Court,  v.  mp.  Vol.  I., 
p.  296. 

Under  sect.  8  of  the  Partition  Act,  1868,  there  is  no  jurisdiction  to  direct  a 
sale  out  of  Court  wben  there  are  in&nts  interested,  ajid  the  trustees  haye  no 
power  of  sale :  Sirugnell  v.  8,,  27  Ch.  D.  258. 

An  immediate  sale  out  of  Court  has  been  ordered  under  special  circum- 
stances: Be  Stedman,  Cixmbe  y.  Vincent,  W.  N.  (88)  119;  58  L.  T.  N.S.  709; 
WiUis  y.  IF.,  38  W.  B.  7;  61  L.  T.  N.S.  610;  Wood  y.  Gregory,  48  Ch.  D, 
82 ;  and  see  Form  28,  sup,  p.  1546. 

The  order  should  contain  directions  that  the  reserve  price  and  the 
auctioneer's  remuneration  should  be  fixed  in  Chambers,  and  that  the 
conditions  of  sale  should  require  the  purchaser  to  pay  his  purchase-money 
into  Court :  Pitt  y.  White,  W.  N.  (87)  127 ;  Willis  y.  TT.,  38  W.  E.  7 ;  61 
L.  T.  N.S.  610;  Crook  y.  (7.,  W.  N.  (90)  26 ;  »up.  Vol.  I.,  p.  288,  Form  3. 


PAHTIES  TO  ACTIONS  FOB  FARTITIOK — SEBYIOE — FUKTHEK 
0ON8IDE&ATION. 

Before  the  Partition  Acts  inquiries  were  directed  preyiously  to  the  issue  of 
a  commission  to  ascertain  the  mterests  of  the  parties  in  the  property ;  and 
a  sale  wiU  not  now  be  directed,  unless  all  persons  interested  are  before  the 
Court,  or  their  absence  has  been  satisfactorily  accounted  for:  see  Dan. 
1355. 

The  Partition  Act,  1868,  s.  9,  as  amended  and  extended  by  the  Partition 
Act,  1876,  s.  3,  proyides  in  effect : — 

(1.)  That  a  sale  will  not  be  directed  at  the  hearing  unless  all  persons 
interested  in  the  property  are  parties  to  the  action,  and  the  title  is  then 
proyed:  see  Lees  y.  GouUon,  20  £q.  20;  MUdmayy.  Quichey  20  £q.  537; 
Bawlinson  y.  Miller,  1  Ch.  D.  52. 

(2.)  That  a  sale  will  not  be  ordered,  eyen  on  further  consideration,  unless 
erery  person  interested  in  the  property  is  a  party  to  the  action :  Ihdds  y. 
€fronow,  17  W.  B.  511 ;  or  has  been  seryed  with  notice  of  the  judgment  on 
the  hearing:  Peters  y.  Bacon,  8  Eq.  125 ;  Teall  y.  Watts,  11  Bq.  218 ;  Hurry 
V.  ff,,  10  fid.  346;  or  the  Court  dispenses  with  such  service  upon  the  absent 
person  (see  Partition  Act,  1876,  s.  3} ;  or  he  may  be  presumed  to  be  dead : 
Jackson  y.  Lomas,  23  W.  B.  744 ;  Bawlinson  y.  Miller,  1  Ch.  D.  52 ;  and  see 
Walker  on  Partition,  25,  29. 

*  The  grounds  specified  in  the  Partition  Act,  1876  (39  &  40  Y.  c.  17),  s.  3, 
for  dic^nsin^  with  service  of  notice  of  the  judgment  on  the  hearing  are, 
the  impossibility  of  efifeoting  service  on  all  the  persons  required  to  be  served 
by  the  Partition  Act,  1868,  or  of  serving  them  except  at  an  expense  dispro- 
portionate to  the  yalue  of  the  property. 

The  Court  has  no  lurisdiction  to  dispense  with  service  of  notice  of  the 
judgment,  except  on  uie  terms  of  publiabinff  adyertisements,  and  where  no 
adyertisement  had  been  published  the  distribution  of  the  estate  was,  upon 
farther  consideration,  postponed :  Hacking  v.  WhaUey,  51  L.  J.  Ch.  944 ; 
PhiUips  y.  Andrews,  56  L.  T.  N.S.  108 ;  35  W.  B.  266;  W.  N.  (87)  15 ;  but 
sect.  4,  sub-s.  3  of  the  Act  of  1876  applies  only  to  persons  beneficially 
interested,  and  in  the  case  of  bare  trustees  adyertisements  are  unnecessary-: 
Crostman  y.  Biehards,  W.  N.  (88}  167. 

For  form  of  order  providing  tnat  service  may  be  dispensed  with,  see  Be 
Hardiman,  Praqndl  y.  Batten,  16  Ch.  D.  360;  ^orm  8,  sup.  p.  1536. 

Ill  an  action  for  partition  of  leaseholds,  the  interest  of  persons  beneficially 
interested  under  the  will  is  sufSdentiy  represented  by  the  exors  and  trustees 
for  sale:  Stace  y.  Quge,  8  Ch.  D.  451;  Be  StrwU's  TrueU,  16  Eq.  629; 
JBs  Piottt^  EttatBt  Ih.  631,  n. ;  and  under  O.   zyi.  7,.  devisees  in  trust  will 
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be  treated  ad  sufficiently  lepreeentmg  penonB  beneficiaUy  iniereeted :  Simp- 
mm  V.  Denny,  10  Oh.  D.  28. 

If  all  personB  interested  are  not  parties  to  tiie  action,  then,  according  to 
the  Partition  Act,  1868,  s.  9,  inquiries  must  first  be  directed  at  the  hearing 
'*  with  a  yiew  to  an  order  for  partition  or  sale  being  made  on  further  con- 
sideration." It  was  held  in  the  earlier  cases  under  this  Act  that  when 
inquiries  have  been  directed  at  the  hearing  under  sect.  9  as  to  persons 
interested  in  the  property,  or  the  propriety  of  the  proposed  sale,  the  Court 
would  not  direct  a  sale  at  the  same  tmie,  but  that  such  direction  would  be 
postponed  until  further  consideration,  when  the  result  of  the  inquiries  had 
been  certified :  Buckingham  y.  SeUick,  22  L.  T.  N.S.  370 ;  Fleet  y.  Gladish, 
V.-C.  M..  20  April,  1872;  and  see  Harper  v.  Bird,  23  W.  IL  646;  Latee  y. 
Btoney,  W.  N.  (76)  141.  But  according  to  the  more  recent  })ractioB  it  is  not 
absolutely  necessary  to  postpone  the  sale  imtil  further  consideration,  but  a 
sale  may  be  directed  subject  to  the  result  of  the  inquiries  as  to  persons  inte- 
rested and  the  propriety  of  the  proposed  sale. 

As  a  general  rule,  when  a  request  for  sale  is  made  at  the  trial  by  alleged 
owners  of  a  moiety,  an  inquiry  m  Chambers  will  be  directed  to  ascertain  the 
persons  interested ;  but  in  simple  cases,  where  the  yalue  is  small,  an  imme- 
diate sale  may  be  ordered  on  eyidence  showing  thepersons  interested :  Wood 
V.  Gregory,  43  Ch.  D.  82,  explaining  Be  Stedman,  W.  N.  (88)  119. 

The  declaration  that  a  sale  will  be  more  beneficial  than  a  partition  ought 
not  to  be  inserted  in  the  absence  of  the  parties  interested  (but  only  when 
the  Court  is  satisfied  that  all  persons  interested  are  before  it):  Be  Hardiman, 
Pramdl  y.  BaUen,  16  Ch.  D.  360 ;  Form  8,  «wp.  p.  1536. 

The  words  *<  further  consideration"  haye  been  construed  in  a  x)opular,  and 
not  in  a  strictly  technical  sense,  i .  e.,  the  sale  may  be  directed  on  a  subsequent 
application  in  Chambers  without  formally  setting  down  the  action  for  hearine 
on  further  consideration,  after  it  has  been  certified  that  all  persons  interested 
haye  been  made  parties  to  the  action,  or,  if  not  parties,  naye  been  seryed 
with  notice  of  the  judgment :  Mildmay  y.  Quidce,  20  Eq.  537 ;  Pmoell  y.  P., 
10  Ch.  130 ;  and  see  Form  1,  Bup,  p.  1533 ;  or  after  the  expiration  of  the  time 
limited  by  adyertisement  for  parties  interested  who  cannot.be  seryed  to  come 
in  and  establish  their  claims  after  an  order  dispensing  with  seryice  and 
directing  such  adyertisement  has  been  obtained  under  the  Partition  Act, 
1876,  s.  3,  which  proyides  that  thereupon  the  Court  may,  if  it  shall  think  fit, 
direct  a  sale  and  giye  aU  necessary  and  consequential  directions. 

Any  sale,  howeyer,  which  takes  place  before  the  certificate  has  been  made 
is  irregular,  and  the  purchaser  is  entitled  to  be  discharged :  Potoell  y.  P.,  10 
Ch.  130;  unless  all  parties  interested  were  in  fact  before  the  Court,  or 
satisfactorily  aoooimted  for  at  the  hearing,  and  a  good  title  could  be  made 
independently  of  the  Act :  see  Bawlinson  y.  Miller,  1  Ch.  D.  52. 

In  a  partition  action  commenced  in  a  district  registry,  the  usual  inquiries 
may  be  made  in  the  district  registry,  but  the  order  for  sale  should  be  applied 
for  in  Chambers :  8yke$  y.  Schofidd,  14  Ch.  D.  629. 

If  the  title  of  the  Pit  has  been  admitted  by  the  Defts,  the  neoeesary  in- 
quiries may  at  once  be  directed  on  motion  for  judgment  under  O.  xzxn.  6 : 
QxlheH  y.  Smith,  2  Ch.  Diy.  686.  Vol.  L,  sup.  p.  317. 

And  upon  such  admission,  and  the  Deft  not  objecting,  an  immediate  sale 
may  be  directed  on  motion  for  judgment :  Burnell  y.  J?.,  11  Ch.  D.  213. 

A  decree  for  sale  in  a  partition  action  binds  not  geIj  the  interests  of 
persons  not  in  existence,  but  also  of  those  who,  though  in  existenoe,  are 
persons  not  yet  ascertained  (e.</.,  the  right  heirs  of  a  liying  person),  and 
therefore  cannot  be  made  parties :  Ba^nett  y.  Moocon,  20  Eq.  182 ;  and  see 
Leea  y.  Coulton,  Ih,  20 ;  aup,  p.  1539. 

By  the  Partition  Act,  1876,  s.  4,  where  an  order  is  made  dispensing  with 
seryice  of  notice  on  any  person  or  class  of  persons,  and  property  is  sold  by 
order  of  the  Court: — 

ri.^  The  proceeds  of  sale  shall  be  paid  into  Court  to  abide  further  order. 

(2.)  The  CSourt  shall  by  order  fix  a  time  at  the  expiration  of  idiich  the 
proceeds  will  be  distributed,  and  such  time  may  from  time  to  time 
be  extended. 

(3.)  The  Court  shaU  direct  such  notices  to  be  giyen,  by  adyertiseaaientB  oar 
otherwise,  as  it  thinks  best  adapted  for  notifying  to  any  persooB  on 
whom  seryice  is  dispensed  with,  who  may  not  haye  preyioiialy  oome 
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in  and  established  their  daims,  the  fact  of  the  sale,  the  time  of  the 
intended  distribution,  and  the  time  within  which  a  claim  to  partici- 
pate in  the  proceeds  must  be  made. 

Under  this  sub-section,  and  0.  ly.  35,  the  Court  has  no  lurisdio- 
tion  to  dispense  with  service,  except  on  the  imperative  terms  of 
publishing  advertisements :  Phillips  v.  AndrewB,  56  L.  T.  N.S.  108 ; 
35  W.  B.  266 ;  and  see  Hacking  v.  Whalley,  61  L.  J.  Ch.  944 ; 
W.  N.  (82)  135. 
(4.)  If  at  the  expiration  of  the  time  so  fixed  or  extended,  the  interests  of 
all  the  persons  interested  have  been  ascertained,  the  Court  shall 
distribute  the  proceeds  in  accordance  with  the  rights  of  those 
persons. 
(5.)  If  at  the  expiration  of  the  time  so  fixed  or  extended,  the  interests  of 
aU  the  persons  interested  have  not  been  ascertained,  and  it  appears 
to  the  Court  that  they  cannot  be  ascertained,  or  cannot  be  ascer- 
tained without  expense  disproportionate  to  the  value  of  the  property 
or  of  the  xmascertained  interests,  the  Court  shall  distribute  the 
proceeds  in  such  manner  as  appears  to  the  Court  to  be  most  in 
accordance  with  the  rights  of  the  persons  whose  claims  to  purti- 
dpate  in  the  proceeds  have  been  established,  whether  aU  those 
persons  are  or  are  not  before  the  Court,  and  with  such  reservation 
(if  anv)  as  to  the  Court  may  seem  fit  in  favour  of  any  other  persons 
(whether  ascertained  or  not)  who  may  appear  from  the  evidence 
before  the  Court  to  have  anyprimd  facte  rights  which  ought  to  be 
so  provided  for,  although  such  rishts  may  not  have  been  fully 
established,  but  to  the  exclusion  of  all  other  persons ;  and  thereupon 
all  such  ol^er  persons  shall,  by  virtue  of  the  Act,  be  excluded  from 
participation  in  those  proceeds  on  the  distribution  thereof,  but  not- 
withstanding the  disbibution,  any  excluded  person  may  recover 
from  any  participating  person  any  portion  received  by  him  of  the 
share  of  the  excluded  person. 
By  sect.  5,  '<  Where  in  an  action  for  partition  two  or  more  sales  are  made, 
if  any  person  who  has  by  virtue  of  this  Act  been  excluded  from  participation 
in  the  proceeds  of  any  of  those  sales  establishes  his  claim  to  participate  in 
the  proceeds  of  a  subsequent  sale,  the  shares  of  the  other  persons  interested 
in  the  proceeds  of  the  subsequent  sale  shall  abate  to  the  extent  (H  any)  to 
which  they  were  increased  by  the  non-participation  of  the  excluded  person 
in  the  proceeds  of  the  previous  sale,  and  shall  to  that  extent  be  applied  in 
or  towards  payment  to  that  person  of  the  share  to  which  he  would  have 
been  entitled  in  the  proceeds  of  the  previous  sale  if  his  claim  thereto  had 
been  established  in  due  time." 

An  application  for  division  of  proceeds  of  sale,  in  accordance  with  the  chi^ 
clerk's  certificate,  should  be  maae  in  Chambers  where  the  amount  is  small : 
8huU  V.  5.,  W.  N.  (86)  56. 


AOOOT717T  OF  BENTS. 

If  a  Deft,  one  of  several  tenants  in  common,  has  been  in  possession  and 
received  more  than  his  share  of  the  rents,  the  relief  is  not  limited  to  partition 
(or  sale),  but  an  account  will  be  directed  of  rents  and  profits  received  by 
him :  Lcrimer  v.  Z.,  5  Madd.  363 ;  Hyde  v.  Hindly,  2  Uox,  408;  and  see 
Turner  v.  Morgan,  8  Ves.  145. 

A  Deft  may  also  be  charged  an  occupation  rent,  but  will  be  allowed  all 
sums  properly  expended  by  him  in  substantial  repairs  and  improvements : 
Paecoe  v.  Swan,  27  Beav.  508 ;  and  see  WaUan  v.  (/om,  51  L.  J.  Ch.  480 ;  or 
laid  out  on  the  property  with  the  Plf  s  concurrence :  Swan  y.  S,,  8  Pri.  518. 

The  accounts  are,  however,  reciprocal,  and  an  allowance  for  repairs  will 
not  be  made,  unless  an  occupation  rent  be  charged :  Teasdale  v.  Sanderson, 
33  Bear.  534. 

In  charging  a  Deft  with  the  balance  of  the  account  (of  occupation  rent  and 
repairs),  the  amount  may  be  set  off  against  his  share :  see  draham  y.  Cole, 
Form  19,  fup.  p.  1541. 

A  Deft  in  occupation  may  be  restrained,  after  judgment  in  a  partition 
action,  from  acts  of  deetmctive  waste :  Wright  y.  Atkyns,  1  Y.  &  B.  313;  but 
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not  ham  aefce  eaniniTtothe  ciuioia  ol  the  oonntry*  u  between  landlord  and 
tenant :  BaUey  y.  HoUon,  5  Gh.  180. 

One  tenant  in  common  of  a  hoaae,  who  expends  money  in  ordinary 
repaizB,  has  no  right  of  action  against  his  co-tenant  for  contnbation :  Leigh 
r.  Ditkmm,  16  Q.  B.  Diy.  00. 

008T8. 

Before  the  ButHaon  Act,  1868,  the  role  was,  as  at  law,  not  to  giye  costs 
on  either  side  until  the  issue  of  the  commiasLon ;  and  that  the  costs  of 
iasoing,  executing,  and  oonfizming  the  commission  should  be  borne  by  the 
parties  in  proportLon  to  the  yalue  of  their  respectiye  interests,  without  any 
costs  of  tne  subeequent  proceedings:  Agar  y.  Fair/ax,  17  Yes.  542,  547 ; 
2  L.  G.  Eq.  419, 439 ;  6th  ed.  451,  472 ;  Calma^  y.  C,  lb.  437  ;  2  Yes.  jun. 
568 ;  EUam  y.  J?.,  27  Beay.  632 ;  and  the  practice  was  the  same  in  Ireland : 
Bal/e  y.  JUdin^,  2  Ir.  Oh.  324. 

By  the  Partition  Act,  1868,  s.  10,  the  Oourt,  in  partition  actions,  '*  may 
make  such  order  as  it  thinks  just  respecting  costs  up  to  the  time  of  hear^ 
ing;  **  and  haying  regard  to  this  section,  the  Court  is  no  longer  bound  by  the 
former  rule,  but  has  absolute  discretion  in  the  matter :  Simpson  y.  Eitehie, 
16  £q.  103 ;  and  the  entire  costs  up  to,  as  well  as  subsequent  to,  the  hearing 
will,  unless  under  special  circumstances  (see  Wilkinson  y.  Jobem»y  16  £q.  14 ; 
BichardKm  y.  Fearg,  39  Ch.  D.  45),  come  out  of  the  estate  rateably  in  pro- 
portion to  the  respectiye  interests  of  the  parties :  Gannon  y.  Johnson,  1 1  Eq. 
90 ;  Leaeh  y.  Westall,  17  W.  B.  313;  Thompson  y.  Richardson,  I.  R.  6  Eq.  596; 
Miller  y.  MarriaU,  7  £q.  1  (not  following  Landell  y.  Baker,  6  Eq.  268,  where 
it  was  held  that  the  Act  was  not  intend^  to  alter  the  practice  as  to  coets) ; 
BaU  y.  Kemp-Welch,  14  Ch.  D.  512;  BMur  y.  WiUiams,  45  Ch.  D.  510;  the 
shares  for  uus  purpose  being  ascertained  at  the  date  of  the  chief  clerk's 
certificate.  And  in  Osbom  y.  0.,  6  Eo.  338,  the  costs  of  all  parties  were 
declared  to  be  a  lien  on  the  proceeds  of  uie  sale. 

In  Biehardson  y.  Feary,  39  Ch.  D.  45,  North,  J.,  nye  no  costs  up  to  the 
date  of  the  inquiry  as  to  persons  interested,  and  directed  the  subeequent 
costs  to  be  borne  rateably. 

There  is  no  fixed  rule  in  partition,  as  in  admon  actions,  that  only  one  set 
of  costs  should  be  allowed  in  respect  of  each  share :  Belcher  y.  WiUiamSj  45 
Ch.  D.  510 ;  in  whidi  case  the  Pit's  moie^  being  mortgaged,  and  Deft's  not, 
North,  J.,  ordered  the  costs  of  all  parties,  mcLudmg  those  of  the  mortgagees, 
to  be  paid  first  out  of  the  proceeds  of  sale;  but  this  dedsion  has  been 
questioned  by  Kekewich,  J. 

When  the  relief  claimed  is  partition  and  not  sale,  the  old  rule  that  the 
costs  are  to  be  borne  by  the  parties  rateably  and  in  proportion  to  their  shares 
iqsplies:  Bowes  y.  M,  BuU,  27  W.  B.  750. 

A  Deft  who  had  improperljr  disputed  the  Pit's  title  in  a  partition  suit,  or  by 
his  conduct  rendered  the  suit  neoessarjr,  might  be  ordered  to  pe^  so  mu<i 
of  the  costs  as  had  been  thereby  occasioned,  or  his  own  costs :  Wilkinson  y. 
CagOe,  16  W.  B.  501 ;  HiU  y.  Fulhrooky  Jac.  574 ;  and  this  course  has  been 
followed  since  the  Partition  Act,  1868 :  see  Graham  y.  Cole,  Y.-C.  B.,  3  June, 
1873,  A.  1769 ;  8.  C,  L.  J.  Notes  of  Cases  (73),  102,  Form  19,  «up.  p.  1541. 

And  in  Mildmay  y.  Quieke,  46  L.  J.  Gh.  667,  the  costs  occasioned  by  the 
seyerance,  as  Defts  to  a  partition  action  of  husband  and  wife,  were  ordered  to 
be  borne  by  her  share. 

The  costs  can  be  taxed  as  between  solr  and  client  only  by  the  consent  of 
parties,  otherwise  they  must  be  as  between  T)arty  and  party :  BaU  y.  Kemp^ 
Welch,  14  Ch.  D.  512.  ^  *—  ^  i- 
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Section  IE. — ^Partition. 

1.  PartiHon  in  Chambers  subject  to  Inquiries  directed. 

«  Let  an  mquizj  be  made  who  are  the  persons  respectively  entitled 
to  the  freehold  and  leasehold  hereditaments  in  the  pleadings  men- 
tioned, and  in  what  respective  shares  and  proportions,  and  for  what 
respective  estates  or  interests,  and  whether  they  are  respectively 
parties  to  this  action;  And  if  it  shall  appear  that  all  the  persons 
entitled  to  or  interested  in  undivided  shares  in  the  said  hereditaments 
are  parties  to  this  action  or  have  been  duly  served  with  notice  of  this 
judgment,  Let  a  partition  be  made  of  the  said  hereditaments  by  the 
Judge  in  Chambers,  with  liberty  to  charge  sums  in  gross  by  way  of 
equality  of  partition;  And  Let  the  hereditaments  be  partitioned, 
allotted,  and  divided  into  as  many  shares  as  the  same  shall  appear  to 
be  divisible  into ;  And  Let  such  shares  be  allotted  to  the  persons  to 
whom  the  same  shall  appear  to  belong  in  such  proportions  and  for 
such  estates  and  interests  as  shall  be  certified ;  And  such  parties  are  to 
hold  and  enjoy  their  respective  shares  and  proportions  of  the  said 
hereditaments  in  severalty  according  to  such  allotments  and  to  their 
respective  estates  and  interests  therein ;  And  Let  proper  conveyances 
and  assurances  to  vest  the  allotted  shares  in  severalty  in  the  respective 
persons  to  whom  the  same  shall  be  severally  allotted  according  to 
their  respective  estates  and  interests  therein  be  executed  by  all  proper 
parties,  such  assurances  to  be  settied  by  the  Judge;  And  Let  all 
deeds  and  writings  relating  to  the  said  hereditaments  in  the  custody  or 
power  of  any  of  the  parties  be  upon  oath  brought  before  the  Judge  as 
he  shall  direct ;  And  Let  such  of  the  same  as  belong  exclusively  to  the 
premises  that  shall  be  allotted  to  each  or  either  of  the  said  parties  be 
delivered  to  or  be  retained  by  them  respectively;  and  any  of  the 
parties  are  to  be  at  liberty  to  apply  at  Chambers  as  to  any  of  the 
deeds  or  writings  belonging  to  the  premises  that  shall  be  allotted  to 
two  or  more  of  them;  And  Let  the  costs  and  charges  of  the  said 
partition  be  borne  by  the  parties  rateably  and  in  proportion  to  their 
respective  shares." — Liberty  to  apply.  —  Hicks  v.  Bounds  M.  E., 
1  March,  1862,  A.  490. 

By  the  Conveyancing  Act,  1881  (44  &  46  V.  c.  41),  s.  9  (8),  an  acknow- 
ledCTient  given  under  tiiat  Act  satisfies  any  liability  to  give  a  covenant  for 

!)rc3uction  and  delivery  of  copies  of   or  extracts  &om  documents,  and 
sub-sect.  11)  an  undertaking  for  safe  custody  satisfies  any  liability  to  give 
a  covenant  for  safe  custody  of  documents. 

2.  Partition  in  Chambers  on  Further  Consideration^  with  Directions 
as  to  Deeds  and  Costs  where  Infant  interested. 

«  Deolabb  that  the  Pit  is  absolutely  entitied  in  fee  simple  to  five  un- 
divided eighth  parts  of  the  hereditaments  in  the  said  judgment  dated 
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fto.  mentioned,  subject  to  two  csharges  thereon  for  £ —  and  £ — 
zespeotiyelj,  making  together  £ — ,  now  Tested  in  W. ;  and  that  one 
other  undivided  eighth  part  is  now  Tested  in  — ,  and  thai  one  other 
undivided  eighth  part  is  now  vested  in  — ,  and  that  the  remaining 
undivided  eighth  part  of  the  said  hereditaments  is  legallj  vested  in 
the  Deft  J.  B.  in  fee  simple  as  to  one  undivided  fourth  part  thereof 
for  his  own  benefit,  as  to  one  other  undivided  fourth  part  thereof  for 
his  own  benefit,  subject  to  a  liability  to  account  for  the  value  thereof 
to  the  said  H.  B.,  and  as  to  one  other  undivided  fourth  part  thereof  in 
trust  for  E.  B.  [an  tn/an/],  subject  to  the  title  by  the  curtesy  of  B.  his 
father,  and  as  to  one  other  undivided  fourth  part  thereof  in  trust  for 
0.  B. ;  And  Let,  having  regard  to  the  declaration  hereinbefore  con- 
tained, a  partition  be  made  of  the  said  hereditaments  by  the  Judge  in 
Chambers ;  And  Let  the  same  be  divided  into  —  equal  parts ;  And  Let 
—  of  such  parts  be  allotted  as  the  share  of  &c." — Directions  for  allot- 
ment in  accordance  with  the  declaration. — ''  And  Let  the  Pit  and  the 
Deft  and  the  said  0.  B.  &c.  hold  and  enjoy  their  respective  shares  in 
severalty  according  to  such  allotments,  but  subject  as  aforesaid;  And 
Let  the  Pit  and  the  Deft  and  the  said  C.  B.  &c.  execute  all  such  con- 
veyances as  shall  be  necessaiy  for  effectually  vesting  the  said  shares 
in  the  parties  aforesaid  according  to  their  respective  interests  therein, 
such  conveyances  to  be  settled  by  the  Judge ;  And  Let  the  deeds  and 
writings  (surveys  and  mimiments  or  other  evidences  of  tide)  relating 
to  the  said  hereditaments  in  the  custody  or  power  of  any  of  the  parties 
be  produced  upon  oath  before  the  Judge,  as  he  shall  direct ;  And  Let 
such  of  the  deeds  &c.  as  relate  exclusively  to  the  premises  that  shall 
be  allotted  to  any  of  the  parties  other  than  the  said  E.  B.  {the  infant) 
be  delivered  over  to  them  respectively,  and  such  of  the  deeds  &c.  as 
relate  as  well  to  the  premises  that  shall  be  allotted  to  any  of  the  said 
parties  as  to  the  premises  that  shall  be  allotted  to  any  others  or  other 
of  them  be  delivered  over  to  the  Pit  upon  oath,  he  by  his  counsel 
submitting  to  produce  the  same  on  necessary  occasions,  and  to  [enter 
into  a  covenant  for  that  purpose  (such  covenant  to  be  settled  by  die 
Judge),  and  to  deliver  attested  copies  thereof  at  the  expense  of  any 
other  or  others  of  the  said  parties  requiring  the  same ;]  or  [give  an 
acknowledgment  and  undertaking  for  safe  custody  of  the  same  as  pro- 
vided by  the  9th  section  of  the  Conveyancing  and  Law  of  Property 
Act,  1881] ;  And  such  of  the  deeds  as  relate  exclusively  to  the  pre- 
mises that  shall  be  allotted  to  the  said  infant  E.  B.  are  to  be  deposited 
with  the  Central  Office  for  safe  custody  on  behalf  of  the  said  infant 
until  further  order ;  and  any  of  the  parties  are  to  be  at  liberty  to  lay 
proposals  for  a  partition  before  the  Judge  in  Chambers." — Costs  to 
be  borne  by  the  several  parties  rateably  and  in  proportion  to  the 
value  of  their  respective  shares. — ^Direction  to  tax  and  certify,  having 
regard  to  the  direction  last  aforesaid,  the  amounts  (if  any)  due  from 
any  of  the  said  parties  to  any  others  or  other  of  them,  as  ^e  case 
may  be,  in  respect  of  costs,  and  for  payment  of  the  amounts  so  certi- 
fied; except  as  regards  the  infant,  whose  costs  are  to  be  a  charge  on 


SECT,  n.]  Partition.  1561 

the  Bhare  allotted  to  him. — ^liberty  to  apply  &o. — See  Dicks  ▼.  Batten^ 
V.-C.  S.,  2  June,  1870,  A.  1987 ;  S.  C,  W.  N.  (70)  173. 

For  the  like  decree,  with  declaration  that  an  infant  Deft  -was  a  tmstee 
within  the  Trustee  Act,  and  that  it  was  for  his  benefit  that  the  hereditaments 
should  be  partitioned  &c.  without  commission  or  reference  as  to  title,  see 
Collinson  v.  C,  V.-O.  S.,  31  May,  1856,  A.  1085. 

For  decree  declaring  that  Pits  and  Defts  were  entitled  to  the  hereditaments 
in  moieties,  and  haying  regard  to  such  declaration  a  direction  for  partition  by 
the  Judge  in  Chambers,  see  Evans  y.  Hughes,  M.  B.,  14  Jan.  1861,  A.  157; 
Atkinson  y.  Bart&n,  M.  B.,  6  June,  1861,  A.  1201. 

For  decree  for  partition  without  commission,  but  with  liberty  to  lay  pro- 
posals for  that  purpose  before  the  Judge  in  Chambers,  see  Clarke  y.  Ctayton, 
2  Giff.  335;  Ley  v.  Wolston,  V.-C.  S.,  2  May,  1857,  B.  1073;  30  July,  1858, 
B.  1871. 

For  decree  for  partition  of  freehold,  copyhold,  and  leasehold  estates,  but 
any  of  the  parties  to  be  at  Hberty  before  the  commission  should  be  issued  to 
carry  in  a  scheme  for  the  partition  in  Chambers,  see  Beloe  y.  Braure,  Y.-C.  S., 
4  July,  1857,  A.  1347. 

For  decree  for  performance  of  an  agreement  for  partition  of  copyholds 
between  joint  tenants,  and  for  mutual  surrenders,  see  Bolton  y.  Wara,  4  Ha. 
530. 

With  respect  to  the  direction  as  to  title  deeds,  see  inf,  p.  1570. 

3.  Partition  hy  Commissiony  with  InquifHes  and  Special  Directions. 

Inqtjiby  as  to  persons  entitled  {_sup.  Form  1,  p.  1533] ;  And  if  it 
shall  appear  that  all  the  persons  entitled  to,  or  interested  in,  undiyided 
shares  in  the  said  hereditaments  are  parties  to  this  action,  Let  a 
commission  issue,  directed  to  certain  commrs,  to  be  therein  named,  to 
diyide  the  said  freehold  hereditaments  into  as  many  parts  as  the  same 
shaU  be  certified  to  be  diyisible  into ; 

I/soy  And  Let  the  commrs  make  the  diyision  of  the  said  heredita- 
ments by  metes  and  bounds  where  they  shaU  see  occasion ; 

I/so,  And  Let  the  commrs  be  at  liberty  to  charge  a  sum  in  gross  by 
way  of  equality  of  partition. 

Usual  direction  for  mutual  conveyances, — ^And  Let  such  shares  be 
allotted  to  the  parties  to  whom  the  same  shaU  be  certified  to  belong  in 
such  proportions  and  for  such  estates  and  interests  as  shaU  be  certified, 
and  such  parties  are  to  hold  and  enjoy  their  respectiye  shares  and  pro- 
portions of  the  said  hereditaments  in  seyeralty  according  to  such  allot- 
ments and  to  their  respectiye  estates  and  interests  therein,  and  to 
execute  mutual  conyeyances  to  each  other  of  such  respectiye  shares 
according  to  their  respectiye  interests  therein,  such  conyeyances  to  be 
settled  by  the  Judge  [_Ifno  infants  interested,  add:  in  case  the  parties 
differ  about  the  same]  ; 

If  share  in  settlement, — ^And  if,  in  making  the  aforesaid  inquiries,  it 
shall  appear  that  the  shares  of  the  said  seyeral  parties,  or  any  of  them, 
are  comprised  in  any  marriage  settlements.  Let  the  seyeral  allotments 
to  be  made  to  them  as  aforesaid  be  subject  to  the  uses  of  the  said 
settlements  re^ectiyely. 

J/ subject  to  charges, — ^And  as  to  the  shares  of  the  Pits,  the  same  are 
to  be  conyeyed,  assigned,  and  surrendered  unto  and  to  the  use  of  the 
Fit  M.  [mortgagee],  his  hairs,  exors,  admors,  and  assigns  respectiyely, 
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subject  neTerthelefls  to  such  rights  or  equity  of  redemption  by  the 
Pit  B.  [morigoffor'],  his  heirs,  exors,  admors,  and  assigns  respectiTely; 
and  to  suoh  other  proTisoes,  powers,  agreements,  and  dedaratioBS,  as 
the  said  seTeral  parts  or  shares  of  and  in  the  same  premises  respec- 
tively comprised  in  the  indentures  of  &c.,  were  by  the  same  indentures 
and  suzrenders  respectiyely  made  subject ; 

Direction  <u  to  title  deetU. — ^And  Let  all  deeds  and  writings  relating 
to  the  said  estate  in  the  custody  or  power  of  any  of  the  parties  be 
produced  before  the  oommrs  upon  oath  as  they  shall  require; 

And  Let  the  oommrs  be  at  liberty  to  examine  witnesses  upon  oath 
and  take  the  depositions  in  writing  and  return  the  same  with  the 
commission; 

And  after  the  commrs  shall  have  made  their  certificate,  and  the 
same  shall  have  been  returned  and  confirmed  [DirectionB  as  to  custody 
of  deeds  &c.,  and  deposit  of  those  which  relate  to  an  infant's  allotment 
in  the  central  office,  Form  2,  sup,  p.  1559].  Or  if  so:  And  adjourn 
the  consideration  of  the  conTeyances  and  of  any  further  directions  that 
may  be  necessazy  until  after  the  return  of  the  said  commission ; 

And  Let  the  costs  of  all  parties  (of  this  action),  including  the  costs 
and  expenses  of  issuing  and  executing  the  commission  of  partition, 
and  confirming  the  commrs'  certificate,  be  borne  by  the  Pit  and  the 
Defts  rateably,  and  in  proportion  to  the  yalue  of  their  respective 
shares ;  And  refer  it  to  the  Taxing  Master  to  tax  such  costs  and 
expenses,  and  to  certify,  haring  regard  to  the  direction  last  aforesaid, 
the  amount,  if  any,  due  from  the  Pit  to  the  Defts,  or  from  the  Defts  to 
the  Pit  (from  any  of  the  parties  to  the  others  of  them),  as  the  case  may 
be,  in  respect  of  such  costs  and  expenses ;  And  Let  the  amount,  if  any, 
certified  to  be  due  in  respect  of  such  costs  and  expenses  (from  any  of 
the  parties  to  the  others  of  them),  be  paid  by  the  pcurty  or  parties 
from  whom  to  the  party  or  parties  to  whom  the  same  shall  be  certified 
to  be  due. — Liberty  to  apply. 

The  various  directions,  some  of  which  are  special,  contained  in  the  above 
form  have  been  amalgamated  and  adapted  to  the  present  practice  from  the 
several  decrees  in  Brooke  v.  Browne,  Y.-O.  W.,  8  July,  1654,  A.  1564 ;  Barker 
V.  Westmorland,  M.  B.,  6  July,  1805,  A.  993;  Briant  v.  Mann,  M.  B.,  14  Dec 
1862,  A.  28;  Brace  v.  Foidkea,  V.-O.  P.,  14  Jan.  1852,  A.  388;  Ernest  v.  Cutis, 
V.-C.  W.,  25  Nov.  1859,  A.  412. 


4.  Partition  by  Commissioners  named  of  Lands  in  a  Colony  subject  to 

Rent'Charges. 

''  Let  a  partition  be  made  by  A.,  B.,  and  0.,  all  of  — ,  in  Tasmania, 
or  any  two  of  them,  of  the  real  estate  devised  by  the  will  of  D.  the 
testator  &c.,  subject  to  the  two  annuities  or  rent-charges  in  the  pleadings 
mentioned  into  equal  third  parts ;  And  Let  the  said  A.,  B.,  and  C, 
or  any  two  of  them,  and  they  are  hereby  authorized  to,  meet  together 
at  certain  proper  and  convenient  times  and  places  to  be  for  that  purpose 
appointed  by  them,  or  any  two  of  them,  and  thence  go  and  enter  upon 
and  walk  over  and  survey  the  real  estates  devised  by  D.  the  testator 
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&o.,  and  aooording  to  the  best  of  their  skill,  knowledge,  and  judgment, 
make  a  fair  partition,  division,  and  allotment  of  the  said  real  estates 
into  three  equal  parts  or  shares,  having  due  regard  to  the  values  of 
the  respective  parts,  and  subject  as  to  each  third  part  to  one-third  part 
of  the  said  two  annuities  or  rent-charges ;  And  for  the  better  making 
of  such  partition,  division,  and  allotment,  they,  the  said  A.,  B.,  and 
C,  or  any  two  of  them,  are  hereby  authorized  and  empowered  to  cause 
all  such  witnesses  as  they  or  any  two  of  them  shall  see  occasion  for  to 
come  before  them,  and  then  examine  each  and  every  of  them  apart  on 
their  respective  oaths  before  them,  or  any  two  of  them,  upon  such 
interrogatories  as  they  shall  see  occasion  for,  to  discover  and  make  out 
the  truth,  and  to  take  the  depositions  of  such  witnesses  in  writing, 
and  to  cause  the  same  to  be  plainly  and  fairly  engrossed  or  written  on 
parchment ;  And  Let  thereupon  the  said  A.,  B.,  and  0.,  or  any  two  of 
them,  allot  one  of  such  third  parts  or  shares,  distinguishing  the  same 
by  proper  metes  and  bounds,  to  be  held  in  severalty  in  trust  for  the 
Pit  for  her  life  for  her  separate  use,  with  such  remainders  over  as  in 
the  said  will  of  the  said  D.  mentioned." — ^Like  directions  as  to  the  two 
other  third  parts. — "  Subject  as  to  each  of  the  said  third  parts  to  a 
liability  to  exonerate  the  other  two-third  parts  thereof  from  one-third 
part  of  the  said  two  annuities  or  rent-charges,  and  subject  as  to  each 
of  the  said  third  parts  to  any  moneys  or  rent-charges  which  may 
happen  to  be  charged  thereon  for  equality  of  partition ;  And  Let  the 
said  A.,  B.,  and  C,  or  any  two  of  them,  after  they  shall  have  done 
and  performed  the  several  things  which  they  are  hereby  ordered  and 
empowered  to  do,  certify  and  return  unto  this  Court  the  facts  and  pro- 
ceedings in  the  premises  by  their  certificate  fairly  written  on  parch- 
ment, together  with  the  said  examinations  and  interrogatories  (if  any) 
under  their  hands  and  seals ;  And  the  Pit  and  the  said  N.  and  W. 
respectively,  and  those  interested  under  the  said  will  respectively,  in 
the  said  third  parts  respectively  in  remainder  are  respectively  to  hold 
and  enjoy  their  said  respective  shares  in  severalty  according  to  such 
allotments ;  And  the  Pit  and  the  said  N.  and  W.  and  all  other  proper 
parties  are  to  execute  such  mutual  conveyances  to  each  other  of  such 
respective  third  parts  according  to  their  respective  interests  therein  for 
the  purpose  of  carrying  such  partition  into  effect  as  this  Court  shall 
hereafter  direct." — ^Adjourn  &c- — Liberty  to  apply. — Galloway  v. 
Mackeraey,  M.  B.,  26  July,  1861,  A.  1748. 

5.  Order  naming  Commissionera. 

Upon  the  application  of  the  Pit,  and  upon  hearing  the  solr  for  the 
applicants  and  for  the  Deft,  and  upon  reading  the  judgment,  dated  &c., 
It  is  ordered,  that  A.,  of  &c.,  B.,  of  &c.,  C,  of  &c.,  and  D.,  of  &c.,  be 
named  as  commrs  in  the  commission  of  partition  to  be  issued  in  this 
action  pursuant  to  the  said  judgment,  dated  &c. — See  Morewood  y. 
Hall,  V.-O.  W.  at  Chambers,  28  July,  1856,  B.  1734. 

For  orders  to  join  and  strike  commrs*  names  on  motion  under  the  old 
practice,  see  Barry  v.  Noah,  16  Jufy,  1814,  A.  1044 ;  M,  Hertford  v.  Lolib,  22 
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Much,  1824,  B.  625 ;  but  the  usual  ooune  now  ia  to  apply  by  BummonB  in 
Chambers :  see  Morewood  y.  Hall,  sup, ;  and  see  Wynne  t.  Ogilvie,  9  May, 
1855,  B.  197;  LangUm  y.  Burton,  3  Aug.  1854,  B.  1321 ;  Howard  y.  BamweU, 
2  N.  B.  414,  where  it  is  stated  as  the  usual  course  for  each  aide  to  name  two 
or  more  commrs,  one  of  these  to  be  struck  out  on  each  side,  and,  if  necessary 
in  order  to  secure  an  uneyen  number,  one  to  be  nominated  by  the  Judge  in 
Chambers. 


6.  Order  for  Cammmioners  to  make  their  Betum, 

Let  the  oonmiTS  wbo  bays  acted  in  the  said  oommiflsion  of  partition^ 
on  or  before  the  — ,  retuni  their  certificate  of  the  execution  of  the  said 
oommiflsion,  with  the  (interrogatories  and)  depositions  taken  thereon^ 
unlees  the  oommrB  haying  notice  hereof  shall  show  unto  this  Court 
good  cause  to  the  oontraiy,  on  the  —  day  of  — . —  W%nt<m  y.  Newland, 
22  Feb.  1825,  B.  495. 

7.  Order  Nisi  to  confirm  Commissioners*  Certificate. 

Ufoit  motion  fto.,  Order,  that  the  certificate  dated  &c.,  made  by  two 
of  the  commrs  appointed  in  pursuance  of  the  judgment  dated  &c.,  for 
the  partition  of  the  estate  in  question,  and  all  the  matters  and  things 
therein  contained,  do  stand  ratified  and  oonfirmed  by  the  order  and 
authority  of  this  Court,  to  be  obsenred  and  performed  by  all  parties 
thereto,  according  to  the  tenor  and  true  meaning  thereof,  unless  the 
Defts  haying  notice  hereof,  shall  within  seyen  days  after  such  notice 
show  unto  this  Court  good  cause  to  the  contrary. — AUen  y.  A.^  Y.-C.  E., 
10  March,  1847,  A.  678 ;  HanweU  y.  Denton^  30  Jan.  1845,  A.  554. 

This  order  is  made  on  motion  of  course. 

8.  Order  absolute. 

Whebsas,  by  an  order  {Recite  order  nisi),  now  upon  motion  &c.,  who 
alleged  that  due  notice  has  been  giyen  of  the  said  order,  as  by  the 
affidayit  of  &c.,  filed  &c.,  appears,  and  no  cause  haying  been  shown  to 
the  contrary  thereof  as  by  the  Begistrar's  certificate  also  appears,  and 
upon  reading  the  said  order,  affidavit,  and  certificate,  This  Court  doth 
order,  that  the  said  order  be  made  absolute. — See  AUen  y.  A.,  25  March, 
1847,  A.  852 ;  HanweU  y.  Denton,  13  March,  1845,  A.  818. 

9.  Order  to  quash  Commissioners'  Certificate, 

Upon  motion  &c..  Order  that  the  certificate  of  the  commrs,  dated  &c., 
and  made  in  pursuance  of  the  commission  of  partition  issued  in  this 
cause,  be  quashed ;  and  that  the  same  be  taken  off  the  file  of  this  Court, 
and  deliyered  to  the  Pit's  solrs;  And  order  that  a  new  eommission 
issue,  directed  to  &c.  {three  persons  named),  to  diyide  the  manor,  lands, 
&c.  ITake  the  words  of  the  judgment.'} — Canning  y.  C,  29  July,  1854, 
V.-C.  K.,  A.  1522 ;  and  see  Norris  y.  Le  Neve,  3  Atk.  82. 
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10.  Special  Inquiries  as  to  Shares — Occupation  Rents — Timber  cut^ 
and  Stone  Sfc.j  quarried — Repairs — Accounts — Commission  of 
Partition  to  issm. 

'*IiET  the  following  &o. : — 1.  An  inquiiy  wliat  estates,  honourSy 
manors,  lands,  tenements,  hereditaments,  and  fisheries  were  devised  by 
the  testator  D.  to  A.,  the  grandfather  of  the  Pit  C,  and  F.  deceased, 
as  tenants  in  common  in  fee  simple ;  2.  An  inquiry  what  shares  and 
interests  the  Def  ts  respectively  are  entitled  to  in  the  moiety  of  the  said 
estates  &c.,  devised  by  the  wiU  of  the  said  F.;  3.  An  inquiiy  whether 
the  said  Def  ts  respectively,  or  any  and  which  of  them,  have  or  has, 
during  any  and  what  time  or  times  since  they  respectively  became 
entitled  as  tenants  in  common  to  such  shares  and  interests,  been  in 
receipt  of  the  rents  and  profits  of  the  said  estates  and  premises,  or  of 
any  and  which  of  them,  or  of  any  and  what  parts  thereof ;  and  whether 
the  said  Defts  respectively,  or  any  of  them,  have  or  has  during  any  and 
what  time  or  times  since  they  respectively  became  entitled  as  aforesaid, 
been  in  the  occupation  of  any  and  what  parts  of  the  said  estates  and 
premises,  and  whether  or  not  as  tenants  or  tenant  under  any  and  what 
lease  or  agreement  entered  into  with  the  Pit  B.,  as  committee  of  the 
estate  of  the  Pit  C,  and  whether  such  lease  or  agreement  was  entered 
into  with  the  approbation  of  the  Master  to  whom  the  matter  of  the 
lunacy  of  the  said  0.  has  from  time  to  time  been  referred ;  4.  An  in- 
quiry whether  the  said  Defts  respectively,  or  any  and  which  of  them, 
have  or  has  cut  or  f  eUed,  or  appropriated  any  and  what  timber  or  other 
trees  upon  any  parts  or  part  of  the  said  estates,  and  what  was  the  value 
of  the  timber  or  other  trees  so  cut  and  felled,  or  appropriated ;  and 
whether  the  said  Defts  respectively,  or  any  and  which  of  them,  have  or 
has  dug  and  raised  upon  or  from  any  parts  of  the  said  estates  any  and 
what  quantities  or  quantity  of  building  stones,  or  other  stones,  or 
building  stone  or  other  stone,  and  what  were  or  was  the  value  of  the 
said  building  stones  or  other  stone ;  5.  An  account  of  all  and  every  sum 
or  sums  of  money  received  by  the  said  Defts  respectively,  or  by  any  of 
them,  or  by  any  other  &c. ,  for  or  on  account  of  the  said  rents  and 
profits  of  the  said  estates  and  premises,  or  for  or  in  respect  of  the 
timber  or  other  trees  so  cut  and  felled  or  appropriated,  and  for  or  in 
respect  of  the  stones  or  stone  so  dug  and  raised  as  aforesaid  upon  or 
from  the  said  estates ;  6.  An  inquiry  what  would  have  been  a  proper 
occupation  rent  or  proper  occupation  rents  in  respect  of  such  parts  of 
the  said  estates  and  premises  as  have  been  in  the  occupation  of  any 
and  which  of  the  said  Defts  respectively,  or  in  the  possession  or  receipt 
of  the  rents  and  profits  of  which  it  shall  appear  they  or  any  of  them 
have  been,  under  any  such  lease  or  agreement  for  a  lease  with  the  Pit 
B.,  and  such  Defts  are  respectively  to  be  charged  with  such  occupation 
rents  respectively  during  the  times  they  were  respectively  in  such 
occupation  or  possession,  having  regard  to  any  account  settled ;  7.  An 
inquiry  whether  any  and  which  of  the  said  Defts  have  or  has  properly 
laid  out  or  expended  any  and  what  sums  of  money  in  substantial 
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repairs  or  lasUng  improyements  upon  the  said  estate  and  premises  o^ 
any  part  thereof,  and  under  what  circumstances,  and  whether  anjthihg', 
and  what,  has  been  properly  expended  by  the  said  Defts  respectively,  or 
any  and  which  of  them,  and  to  whom,  for  quit  rents  in  respect  of  the 
said  estates." — Commission  to  issue,  to  divide  the  estates  &c.,  with  usual 
directions  [Forms  2,  3,  iup.  pp.  1559, 1561  J. — Adjourn  ftc,  and  reserve 
the  subsequent  costs  of  this  action,  except  the  oosts  of  the  said  parti* 
^u.— Cooper  T.  FUkm',  Y.-C.  E.,  19  March,  1841,  A.  1159. 

For  partition  of  manor  and  declaration  that  FH  was  entitled  to  two  un* 
divided  third  parts  or  shares  of  and  in  the  manor  of  X.  and  other  the  hera* 
ditaments  and  premises  in  the  certificate,  &c.  mentioned,  and  that  Deft  was 
entitled  to  the  remaining  third  part  or  share  and  other  hereditaments,  &c. 
sabjeot  to  the  annuity  or  rent  of  x, — ,  and  to  the  legacy  of  £ —  vested  in  Defts 
G.  and  L.  as  trustees ;  directions  for  conmussion,  &c.,  and  allotment  accord- 
ing to  declaration — ^the  trustees  and  the  annuitant  to  join  in  the  conveyance 
to  Pit  of  his  two-thirds  free  from  the  annuity  and  legacy,  see  Hanhury  v. 
iTiMMy,  M.  B.,  29  June,  1855,  A.  1454 ;  8.  C,  14  Beav.  152. 

11.  Partitum  in  accordance  wUh  Agreement — Allowance  far  EquaUlp 

of  Partition, 
This  action  coming  on  for  trial  &c. ;  Let  the  freehold  and  leasehold 
properties  to  which  the  Fits  and  Defts  are  jointly  entitled  be  par- 
titioned in  accordance  with  the  agreement,  dated  &c. ;  And  Let  the 
Deft  A.  B.,  the  surviving  trustee  of  the  indenture  of  settlement,  dated 
&c.,  hold  the  freehold  hereditaments  in  the  schedule  hereto  mentioned 
Upon  the  trusts  of  the  said  settlement,  dated  &c. ;  And  Let  the  Deft 
C.  D.  for  equality  of  partition  pay  to  E.  F.  £ — . —  Watson  v.  GtuSy 
Try,  J^  10  Dec.  1881,  B.  2097;  S.  C,  51  L.  J.  Ch,  480. 

12.  Partition  of  Advowson — Presentation  to  be  alternate — Persons 

undei^  tchom  Defendant  claitned  having  presented^  Plaintiff  to  have 

next  Turn. 
"  Dbclabb  that  the  Fit  is  entitled  to  have  a  partition  of  the  advowson 
of  the  vicarage  of  the  parish  church  of  W.,  in  the  county  of  K.,  into 
moieties,  to  present  by  alternate  turns ;  And  Let  a  partition  be  made 
thereof  accordingly  between  the  Fit  and  the  Deft  S.,  devisee  in  the  will 
of  J.  S. ;  And  for  the  making  such  partition,  the  Fit  and  the  Deft  8. 
are  mutually  to  execute  conveyances  to  each  other,  so  that  the  Fit  may 
hold  one  moiety  of  the  said  advowson  to  him  and  his  heirs,  and  the 
Deft  S.  the  other  moiety  thereof  to  her  and  her  heirs,  as  tenants  thereof 
in  severalty  respectively;  And  Let  in  such  conveyance  a  clause  be 
inserted,  that  the  Fit  and  his  heirs,  and  the  Deft  S.  and  her  heirs,  shall 
present  to  the  said  vicarage  by  alternate  turns ;  And  Let  the  convey- 
ances be  settled  by  the  (Judge)  in  case  the  parties  difier ;  And  Let  the 
charges  of  the  conveyances  be  borne  equally  between  the  Pit  and  the 
Deft  S. ;  And  it  appearing  that  J.  8.,  under  whom  the  Deft  8.  claims, 
hath  since  the  agreement  for  a  partition  or  division  of  the  premises, 
presented  upon  the  last  avoidance  of  the  said  vicarage.  Let  the  PU 
present  on  the  next  avoidance,  being  tho  first  turn  from  this  time." — . 
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DiBmiss  action  as  against  the  heir  of  J.  S.  with  costs ;  And  give  no 
costs  as  between  the  Pit  and  the  Deft  S. — See  Bodicoate  v.  Steers^  L.  C, 
18  July,  1737,  A.  613;  1  Dick.  69. 

13.  Next  Presentation  to  be  by  Loty  and  after  Presentation 
Advowson  to  be  sold. 

''  Declare  that  the  right  of  presentation  to  the  rectoiy  of  C,  men- 
tioned in  the  will  of  J.,  the  testator  &c.,  upon  the  avoidance  thereof  by 
the  death  of  the  testator's  son  W.,  the  last  incumbent  thereof,  passed  by 
the  will  of  the  testator  J.,  and  that  such  right  of  presentation  is  now 
vested  in  the  Deft  J.  L.,  the  surviving  exor  of  the  will,  and  devisee  of 
trust  estates  of  the  Deft  L.  deceased,  the  last  surviving  trustee  of  the 
will  of  the  testator  J.,  for  the  benefit  of  the  following  seven  persons, 
that  is  to  say; — The  Defts  C.  &c.,  as  tenants  in  common;  And  such 
persons  not  agreeing  upon  the  clerk  to  be  nominated  for  presentation 
to  the  said  living  by  the  said  J.  L.,  Let  such  seven  persons,  or  their 
respective  solrs  on  their  behalf,  draw  lots,  before  the  Judge,  which  of 
them  shall  nominate  a  clerk  to  be  presented  to  the  said  living ;  And 
Let  the  said  J.  L.  present  to  the  said  living,  upon  the  said  avoidance, 
such  clerk  as  shall  be  nominated  by  such  one  of  the  said  seven  persons 
as  shall  be  named  in  the  certificate  of  the  Chief  Olerk,  as  the  person  by 
lot  entitled  to  nominate  such  clerk ;  And  as  soon  as  may  be  after  such 
presentation  shall  have  been  made.  Let  the  advowson  of  the  said  rectoiy 
of  0.,  and  the  testator's  messuages,  lands,  and  hereditaments,  situate 
&c.,  be  sold  with  the  approbation  of  the  Judge." — Money  to  be  paid 
into  Court.—  Directions  as  to  costs. — Johnstone  v.  Baber,  L.  C.  and  L.  JJ., 
6  Aug.  1866,  A.  1364 ;  6  D.  M.  &  G.  439. 

This  decree  follows  in  form  8eymou/r  v.  Bennett,  L.  0.,  15  Dec.  1742,  B.  96; 
2  Atk.  483,  deplaring.  the  right  of  Pit  and  Deft  as  grantees  of  a  public  office 
to  nominiV^Vy.  turbos  to  a  va43ant  clerkBhip,  as  in  the  case  of  an  advowson 
between  tenants  in  common. 

For  pajrtition  of  manor  and  advowson,  where  the  advowson  could  be 
HiolndGd  in  one  share,  thereby  avoiding  the  necessity  of  providing  for 
alternate  presentations,  see  Brooke  v.  Browney  Y.-O.  W.,  8  July,  1854, 
A.  1564. 

14.  Costs  payable  by  Parties  under  Disability  charged  on  their 

Shares. 

Costs  of  partition  to  be  borne  according  to  the  respective  shares ; 
And  Let  such  costs  of  the  Defts  C.  and  wife,  and  D.  and  wife,  and  B. 
the  lunatic,  and  also  their  costs  of  this  action  up  to  this  hearing,  to  be 
taxed  &c.,  be  a  charge  on  the  fourth  part  allotted  to  the  said  Defts. — 
Singleton  v.  Hopkins,  V.-C.  S.,  22  Nov.  1855,  B.  238;  4  W.  E.  107,- 
and  see  Hubbard  v.  H.,  V.-C.  W.,  19  Dec.  1863,  A.  2542. 

Costs  of  infants  in  partition  suit,  both  before  and  after  the  issuing  of 
the  commission,  were  charged  upon  and  ordered  to  be  raised  out  of  the 
shares  idlotted  to  such  infants  in  severalty :  Cox  v.  C,  3  K.  &  J.  554;  fol- 
lowing Singleton  v.  Hopkins,  sup,;  and  this  course  has  been  adopted  for  Ihe 
purpose  of  selling,  in  a  partition  suit,  property  in  which  infants  were  in- 
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tareeted :  aee  France  y.  F.,  Young  t.  F.,  13  Eq.  173,  175,  n.,  and  cases  cited 
•ttp.  p.  869.  But  in  Gnwe  v.  Comyn,  18  Eq.  387,  Chap.  XXXVIII., 
Sect,  m.,  Form  6,  &up.  p.  833,  the  Court,  haying  declared  that  it  was 
beneficial  for  all  parties,  gaye  effect  to  the  infant's  request  for  a  sale;  and 
this  coone  is  now  sanctioned  by  the  Partition  Act,  1876,  s.  6. 


NOTES. 
PABTinOK  BY  OOlOaSSION,  OB  IN  GHAMBEBS. 

The  proceeding  by  comnussion  of  partition  is  now  not  often  adopted, 
the  more  usual,  satisfactory,  and  lees  expensiye  course,  since  15  ft  16 
Y.  cc  80,  86,  being  to  direct  the  partition  to  be  made  by  the  Judge  at 
Chambers :  Clarkt  v.  Clayton,  2  Giff,  333 ;  Bowles  y.  Bump,  9  W.  R  370 ; 
Greenwood  y.  Percy,  26  Beav.  572,  in  which  case  the  Court,  on  sufficient 
eyidence  of  fairness,  decreed  an  immediate  partition,  without  commission, 
of  an  estate  in  which  infants  were  interested ;  and  see  Stanley  y.  Wn'gley, 
3  Sm.  &  G.  18  ;  but  in  Bull  y.  B.,  18  L.  T.  N.S.  870,  the  decree  was  made 
for  a  commission  with  liberty  for  any  of  the  parties  to  lay  proposals  before 
the  Judge  in  Chambers  for  a  partition. 

For  the  practice  as  to  issuing  the  commission,  and  the  powers  and  duties 
of  the  oommrs,  see  Lord  Bederaale's  opinion  on  the  form  and  course  of  this 
proceeding,  in  Curzon  y.  Lyster,  Seton,  Ist  ed.  189 ;  Dan.  6th  ed.  1336. 

The  proper  course  on  a  summons  to  appoint  oommrs  for  a  partition  is, 
where  tne  parties  cannot  agree,  for  each  side  to  name  a  certain  number 
{generally  two)  and  for  a  portion  of  these  to  be  struck  out,  and  if  necessary 
m  order  to  secure  an  imeren  number,  for  one  commr  to  be  appointed  by  the 
Court :  Hoxoard  y.  Barnwell,  2  N.  R  414. 

Haying  made  their  allotment,  the  commrs  must  prepare  a  certificate 
showing  what  has  been  done  under  the  commission.  The  commission  and 
certificate,  with  the  depositions  and  schedule  annexed  and  engrossed,  are 
transmitted  to  the  Central  Office,  and  filed :  see  Braithw.  236-38 ;  Dan. 
1023 ;  JonM  y.  Tatty,  2  Sim.  &  St.  219.  An  order  nisi  may  then  be  ob- 
tained on  motion  of  course  to  confirm  the  certificate :  A.  O.  y.  Hamilton, 
I  Madd.  215;  Allen  y.  A.,  «up.  Form  7,  p.  1564 ;  and  if  no  cause  is  shown 
against  the  confirmation  withm  the  time  limited,  the  order  to  confirm  will, 
upon  motion  of  course,  be  made  absolute. 

If  there  is  any  ground  for  objecting  to  the  certificate,  a  motion  should  be 
made  on  notice,  supported  by  affidavits,  to  suppress  or  quash  the  certificate : 
Watson  y.  2>.  Northumberland,  11  Yes.  155 ;  Peers  y.  Needham,  19  Beay.  316; 
or  otherwise  that  the  certificate  may  be  reconsidered  and  yaried :  see  Ames  y. 
Comyns,  16  W.  E.  74. 

The  circumstances  of  the  parties  and  the  pro]>erty  should  be  taiken  into 
consideration  by  the  oommrs.  It  is  not  necessary  that  eyery  part  of  the 
estate  should  be  divided  if  b^r  so  doin^  the  value  would  be  lessened ;  it  being 
sufficient  if  each  party  has  lus  share  m  value  of  the  whole :  E,  Clarendon  y. 
Hombv,  1  P.  Wms.  446. 

If  the  oommrs  cannot  agree  they  should,  it  seems,  make  separate  certi- 
ficates, or,  as  a  last  resource,  draw  lots :  Canning  y.  C,  2  Dr.  434  ;  Curzon 
y.  Lyster  (Lord  Bedesdale's  opinion),  Seton,  1st  ed.  189,  191 ;  though  where 
two  commrs  make  a  return  one  way,  and  two  others  make  a  return  directly 
the  contrary  way,  there  is  no  validity  in  either ;   and  a  new  commission 

giirected  to  an  uneven  number)  will,  it  seems,  be  awarded :  see  Watson  y. 
.  Northumberland,  11  Ves.  153;  Corbet  y.  Davenan*,2  Bro,  C.  C.  252; 
Canning  y.  C»,  sup. 

The  return  of  tne  commrs  being  looked  upon  as  in  the  nature  of  an  award, 
will  not  be  set  aside  on  slight  grounds,  or  for  mere  unequal  value,  if  honestly 
made :  Peers  v.  Needham,  19  Beav.  316 ;  Ames  y.  Comyns,  16  W.  IL  74  ;  nor 
except  on  proof  of  misconduct,  excess  of  authority,  gross  error  of  judgment, 
or  clear  mistake :  Jones  v.  ToUy,  1  Sim.  136 ;  iSfory  v.  Johnson,  1  Y .  &  C. 
Ex.  538 ;  Manners  y.  Charlesworth,  1  My.  &  K  330. 

Unless  so  directed  by  the  judgment,  commrs  cannot  award  sums  for 
"owelty"  (t.  c.  equality)  of  partition :  Moh  v,  MansfiM,  15  Sim.  41 ;  Peers 
V.  Needham,  19  Beay.  316, 
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Bat  where  they  certified  that  they  could  not  divide  the  estate  equall]^, 
and  so  allotted  money  in  equiyalent,  an  inquiry  was  directed  whether  it 
was  fit  and  proper  and  for  the  benefit  of  the  pajties  (one  being  an  infant) 
that  the  sums  awarded  should  be  accepted :  Mcle  v.  Manafiddj  15  Sim.  41 ; 
Miles  V.  Davidson,  V.-C.  E.,  6  June,  1840,  A.  834. 

In  adjusting  the  amount  to  be  paid  for  owelty,  the  Court  allowed  sums 
expended  by  beneficiaries  in  possession  in  improvements  so  far  as  the  value 
of  the  property  had  been  increased  thereby ;  Waiaon  v.  (Tom,  51  L.  J.  Ch. 
480. 

In  the  case  of  a  partition  or  exchange  of  lands  under  the  authority  of  the 
Indosure  Acts,  20  &  21  Y.  c.  31,  by  ss.  6 — 11,  inequality  in  value  may  be 
compensated  by  a  rent-charge  where  the  deficiency  does  not  exceed  one- 
eighth  of  the  actual  value. 

In  partition  actions,  where  all  persons  interested  are  shown  to  be  before 
the  Court,  and  the  rights  are  therefore  declared  by  the  judgment,  and  upon 
evidence  of  the  fairness  of  the  proposed  division,  partition  may  be  at  once 
directed,  although  some  of  the  persons  interested  are  infants,  wimout  reserv- 
ing farther  consideration :  see  Stanley  v.  Wrigley,  3  Sm.  &  Q.  18 ;  Qreen^ 
wood  V.  Percy^  26  Beav.  572,  eup.  p.  1568. 


OONYEYANOES — ^PABTIES  XJin)EB  DISABILITY. 

By  partition  at  law  the  legal  estate  was  vested,  and  as  the  decree  in  Equity 
vestedf  the  equitable  right  only,  it  went  on  to  direct  the  execution  of  mutual 
conveyances  Dy  the  parties  to  effect  a  transfer  of  the  legal  estate :  see  Whaley 
T.  Dawson,  2Sc.  &  Lef.  372;  Miller  v.  WarmtJigton,  1  Jac.  &  W.  493. 

Such  conveyances  will  be  settled  by  the  Judge  in  Chambers  if  any  of  the 
parties  are  under  disability,  or  if  the  parties  diner. 

One  of  three  parties  interested  in  a  partition  cannot,  it  seems,  refuse  to 
execute  a  conveyance  to  another,  until  conveyances  have  been  executed  by 
both  the  other  parties :  see  Orger  v.  Sparke,  9  W.  E.  180. 

By  the  Trustee  Act,  1850  (13  &  14  V.  c.  60),  s.  30,  which  is  incorporated 
with  the  Partition  Act,  1868,  s.  7,  see  sup,  pp.  1068, 1069,  the  Court  may  declare 
that  a  party  is,  or  on  coming  into  existence  will  be,  a  trustee  within  the  Act 
of  any  legal  right,  whether  vested  or  contingent,  and  under  the  other  provi- 
sions of  the  Act  may  vest  or  convey  their  interests  or  discharge  their  contin- 
gent rights. 

The  usual  course  is  by  the  judgment  to  declare  that  upon  partition  the 
infant  will  be  a  trustee  within  the  Act  of  the  parts  allotted  in  severalty  to 
the  other  parties,  and  by  the  same,  or  a  subse<juent,  order  to  appoint  a  person 
(generally  one  of  the  other  conveying  parties^  to  convey  on  behalf  of  the 
infant,  or  to  vest  in  such  person  the  shkre  of  tne  infant  for  the  purpose  of 
carrying  the  judgment  into  effect :  see  Lees  v.  CotUton,  sup,  p.  1538 ;  8,0.,  20 
Eq.  20 ;  see  also  sup,  p.  1063. 

In  Stanley  v.  Wrigley,  3  Sm.  &  Or,  18,  an  immediate  decree  being  made  for 
partition  upon  the  affidavit  of  surveyors  with  evidence  showing  iJae  fairness 
of  the  proposed  division,  the  infant  was  declared  a  trustee  for  the  Pits  within 
the  Act,  and  one  of  the  Def ts  was  appointed  to  convey  the  premises  on  his 
behalf.  And  see  Bowra  v.  Wright,  4  Dr.  &  S.  265 ;  Eaton  v.  Hanwdl,  Y.-C. 
S.,  13  March,  1855,  and  Chap.  XLI.,  "Trustees,"  sup.  p.  1062. 

The  same  course  was  adopted,  to  save  expense,  where  the  shares  were 
numerous  and  complicated,  of  declaring  by  one  and  the  same  order  each 
party  a  trustee  under  the  Act  for  the  others,  and  vesting  the  whole  estate  in 
a  new  trustee  to  convey  the  several  shares :  Shepherd  v.  Churchill,  25  Beav. 
21. 

If  any  of  the  parties  interested  is  a  lunatic  the  course  is  similar,  except 
that  the  order  to  vest  or  convey  must  have  been  obtained  upon  application 
to  the  L.  C.  or  other  persons  intrusted  with  the  care  of  lunatics'  estates :  see 
Be  BUxmar,  2  D.  &  «r.  88 ;  6  W.  B.  178 ;  which  case  came  before  the  L.  JJ. 
upon  an  application  in  Lunacy,  and  under  the  Trustee  Act,  1850,  to  carry 
into  effect  an  order  of  the  Y.-C.  S.,  made  in  the  partition  suit  of  Singleton  v. 
Hopkins,  4  W.  B.  107  (in  which  the  application  was  intituled),  declaring 
the  lunatic  to  be  a  trustee,  and  charging  the  costs  upon  the  respective 
shares. 
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In  Be  MolyneuXj  4  D.  F.  ft  J.  365,  where  the  oommittee  declined  to  take 
any  steps  to  complete,  the  L.  JJ.  ^ye  effect  to  a  decree  for  the  partition  of 
an  estate  in  whion  a  lonatic  was  interested,  and  had  been  declared  a  trustee 
within  the  Act,  by  making  a  yestine  order  under  sect.  30 ;  and  in  Be  Sherard^ 
1  D.  J.  &  S.  421,  an  order  was  made  in  Lunacy  and  in  Chancery,  directing 
the  oommittee  of  a  lunatic  tenant  in  tail  to  take  all  necessary  steps  and  exe- 
cute all  assurances,  &c.,  for  giying  effect  to  the  partition. 

Where  a  person  of  tmsound  mind  not  so  found  was  interested  in  the  parti- 
tioned property,  the  decree,  after  allotting  the  portions  in  seyeralty,  directed 
mutual  cony eyances  by  the  parties  eui  jurie  to  each  other  and  to  tiie  person 
of  unsound  mind,  and  declared  him  a  trustee  within  the  Trustee  Act,  1850, 
s.  30,  for  the  parties  eui  juris.  On  application  to  the  L.  C.  in  Lunacy  a 
subsequent  order  was  made  appointing  the  guardian  ad  litem  to  oonyey  and 
execute  all  proper  deeds,  and  conyey  me  para  allotted  to  the  persons  sui  Juris 
for  all  the  estate  and  interest  therein  of  the  non  oompoa:  Ifoorehead  y.  if., 
L  B.  2  Eq.  492. 

And  upon  the  question  whether  the  application  should  be  in  Chancery  or 
in  Lunacy,  or  concurrentiy  under  both  jurisdictions,  see  Chap.  XLL, "  Trus- 
tees," p.  1045. 

TITLE-DEEDS. 

A  judgment  for  partition  generally  contains  a  direction  that  aft^  the 
partition  shall  haye  oeen  made  such  of  the  title  deeds  &c.  in  the  custody  or 
power  of  any  of  the  parties  as  relate  ezclusiyely  to  any  part  of  the  allotted 
premises  shall  be  dehyered  to  and  retained  by  the  party  to  whom  such  part 
Las  been  allotted. 

The  deeds  are  sometimes  ordered  to  be  deposited  in  the  Central  Office  for 
the  mutual  benefit  of  the  parties :  see  Trodd  y.  Doums,  2  Atk.  304,  8  May, 
1742  (1741),  £.  406,  cited  2  Yes.  jun.  568.  But  except  in  the  case  of  such  of 
the  deeds  as  relate  to  an  infant's  share  (see  Form  2,  sup.  p.  1559),  this  does 
not  appear  to  be  the  proper  form  of  order :  see  Jones  y.  Bobinson,  3  D.  M. 
&  G.  910. 

If  the  parties  are  all  equally  interested,  the  Pit,  but  if  not,  then  the  party 
entitled  to  the  share  or  estate  of  greatest  yalue,  is  generally  entitled  to  the 
custody  of  the  deeds  on  entering  into  a  ooyenant  (or  acknowledgment  of 
liability,  v,  sup.  p.  1559)  to  produce  and  allow  copies  to  be  taken  when  re- 
quired ;  or  on  an  undertaking  to  abide  by  any  order  the  Court  may  make  as 
to  the  same,  with  liberty  to  either  party  to  apply  for  directions  concerning 
the  same :  see  EUan  y.  £.,  27  Beay.  632;  Jones  y.  Bobinsotiy  sup. ;  and  it  seems 
that  on  giying  that  undertaking  the  x>er8on  in  whose  custody  the  deeds  are 
will  be  allowed  to  retain  them :  S.  C. ;  Lord  Cardigan  y.  Motitagu^  L.  C,  6 
June,  1755,  A.  406. 

Where  seyoral  persons  were  interested  in  the  estate  the  partition  deed  was 
directed  to  be  enrolled  at  the  expense  of  all  parties,  with  liber^  for  any  person 
interested  to  haye  a  duplicate  at  his  own  expense :  Elton  y.  JE.^  sup, 

PAUxn^ioN  T;3a)ER  the  inclosure  acts,  1845 — 1876. 

By  11  &  12  y.  c.  99,  ss.  13,  14,  the  proyisions  of  the  Inclosure  Act,  1845 
(8  &  9  V.  c.  118),  9  &  10  Y.  c.  70,  and  of  10  &  11  V.  c.  Ill,  are  extended  to 
partitions;  and  on  the  application  of  the  parties  interested  the  Inclosure 
Commrs  (now  Board  of  Agriculture)  are  empowered  to  make  partition  of  land 
held  in  tmdiyided  shares,  though  such  land  is  not  subject  to  be  indoeed  under 
the  principal  Act  (8  &  9  V.  c.  1 18). 

By  20  &  21  y.  c.  31,  ss.  6 — 11,  inequality  in  yalue  may  be  compensated  by 
a  rent-charge  in  the  case  of  an  exchange  or  partition  under  the  authority  of 
the  Acts,  where  the  deficiency  does  not  exceed  one-eighth  of  the  actual  yalue. 

By  22  &  23  y.  c.  43,  s.  10,  it  is  not  necessary  for  lessees,  being  persons 
jointly  interested  within  the  provisions  of  the  Acts  in  land  or  other  subject- 
matter  of  partition,  to  join  in  the  application  to  the  Commrs  for  partition; 
and  by  sect.  11,  the  statutory  proyisions  as  to  notice  of  dissent  shall  not 
apply  where  persons  interested  to  the  extent  of  two- thirds  in  yalue  shall  haye 
made  the  application. 

By  the  Commons  Act,  1876  (39  &  40  y.  c.  56),  s.  38,  the  proyisions  of  the 
Inclosure  Act,  1845,  s.  105,  relating  to  the  yalidity  after  confirmation  of  an 
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sward  of  inoLosuTe  of  the  exchanges  and  partitions  set  forth  in  such  award 
shall  apply  to  orders  of  exchange,  partition  and  division  of  intermixed  lands, 
carried  into  efPect  in  pursuance  of  the  Inclosure  Acts,  1845—1868  (mentioned 
in  the  schedule),  by  separate  orders,  and  not  included  in  an  awiard  of  in- 
closure. 

For  a  statement  and  summary  of  the  seyeral  Inclosure  Acts,  1845—1868, 
see  Elton,  Copjrholds,  105. 

Oommrs  haying  by  law  or  by  the  consent  of  parties  authority  to  hear, 
leceiye,  and  examine  eyidence,  may  administer  oaths :  Evidence  Act,  1851 
(14  &  15  V.  c.  99),  s.  16;  Taylor  on  Eyid.,  8th  ed.  1178. 


Section  HI. — ^Ascertaining  Boundaries. 

1.  Commission  to  ascertain  Bou^idaries-^Compensation — Apportion' 
ment  and  Account  of  Rents  and  of  Timber  cut. 

Let  a  commission  issue,  directed  to  certain  commrs  to  be  therein 
named,  to  distinguish  and  set  out  the  several  pieces  or  parcels  of  lands 
and  hereditaments  comprised  in  and  demised  by  the  indenture  dated  &c. 
in  the  bill  mentioned,  in  the  possession  of  the  Deft,  from  the  seyeral 
lands  and  hereditaments  whereunto  he  is  entitled  and  whereof  he  is  now 
in  possession  by  virtue  of  the  said  will  of  the  testator ;  And  Let  such 
commrs  set  out,  distinguish,  and  ascertain  the  lands  and  hereditaments 
comprised  in  or  dei^iised  by  the  said  indenture  by  proper  metes  and 
bounds ;  If  lands  intermixed  and  of  different  tenures :  And  Let  the 
commrs  set  out  and  distinguish  by  metes  and  bounds  such  parts  of  the 
freehold  estates  devised  by  the  will  of  the  testator  as  lay  intermixed,  or 
were  let  jointly,  with  copyhold  tenements,  late  of  the  testator,  so  as  to 
divide  and  separate  the  same  freehold  from  such  copyhold  estates,  and 
to  apportion  the  rents  reserved  or  payable  for  such  of  the  said  freehold 
and  copyhold  estates  as  were  let  jointly,  between  the  freehold  and 
copyhold  parts  thereof ;  And  if  by  reason  of  confusion  of  boundaries) 
alteration  of  names,  or  any  other  circumstances,  the  said  commrs  shall 
not  be  able  to  ascertain  the  partioiQar  lands  comprised  in  the  said  in- 
denture, or  any  of  them,  then  they  cure  to  set  out  an  equal  quantity  <^ 
the  lands  now  in  the  possession  of  the  Deft,  or  as  near  as  may  be,  of 
equal  value  wdth  the  lands  comprised  in  such  indenture,  or  9^  mnoh 
thereof  as  cannot  be  distinguished  as  aforesaid,  to  be  held  and  enjoyed 
by  the  Pit  in  lieu  of  such  lands ;  And  after  the  lands  shall  be  so  set 
OQt  respectively,  the  Deft  is  to  deliver  possession  thereof  to  the  Fit,  and 
he  and  his  heirs  are  to  hold  and  enjoy  the  same  against  the  Deft  and 
his  heirs,  or  any  person  or  persons  claiming  under  him ;  And  Let  the 
following  &c. :  1.  An  account  of  the  rents  and  profits  of  the  lands  &c. 
demised  by  the  said  indenture  dated  &c.  with  their  appurtenances, 
which  haye  accrued  or  been  receiyed  by  the  Deft  since  &c.,  the  time  of 
the  death  of  the  testator  {when  Deft  entered  into  poeaeeaion),  or  by  any 
other  person  or  perscms  by  his  order  or  for  his  use ;  2.  An  account  of 
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all  timber  and  other  trees,  if  any,  which  hare  been  cnt  npon  the  same 
lands  &c.  by,  or  by  the  order  of,  or  applied  for  the  benefit  of  the 
Deft  since  the  death  of  the  testator,  and  of  the  value  thereof. — Direc* 
tions  for  production  of  deeds  before  Commrs  and  examination  of  wit- 
nesses [Sect,  n.,  Form  3,  sup.  p.  1561]. — ^Adjourn  &c. — See  Winton 
T.  Newland^  M.  B.,  6  Aug.  1813,  B.  1510;  Abergavenny  T.  Thomas^ 
L.  C.  21  May,  1739,  B.  294 ;  West,  649 ;  Barker  v.  B.,  L.  0.,  1  July, 
1795,  A.  467 ;  A,  O.  t.  Penruddocks,  M.  R.,  28  April,  1856,  A.  1302. 

2.  Ascertaining  at  Suit  of  Gfrantee  of  Bent-Charge. 

This  action  coming  on  for  trial  &c..  Let,  in  the  erent  of  the  parties 
not  being  able  to  agree,  the  following  inquiries  be  made,  that  is  to 
say :  1.  An  inquiry  what  are  the  lands  chained  with  the  rent-charges 
of  £ —  and  £ — ,  and  if  they  cannot  be  ascertained,  2.  An  inquiry 
what  other  lands  of  the  Deft  A.  B.  are  of  the  same  extent  in  each 
case  as  the  land  so  charged ;  And  Let  lands  of  the  Deft  A.  B.  of  the 
same  extent  in  each  case  to  answer  the  said  rent-charges  respectiyely 
be  set  out  under  the  direction  of  the  Judge  in  Chambers ;  And  Declare 
that  the  land  subject  to  the  rent-charge  of  £ —  consists  of  &c.  {par- 
ticulars).—Sear  le  V.  Cooke,  Kay,  J.,  10  July,  1889,  B.  1002;  S.  C,  43 
Ch.  Div.  519. 

3.  Commission  to  issue  to  distinguish  Freehold  and  Copyhold  Lands 
— Compensation — Deeds — Account  of  Rents — Costs. 

Deolabation  as  to  the  respectiye  rights  of  the  parties  in  the  testator's 
freehold  and  copyhold  estates  subject  to  the  charges  thereon ; — "  And 
the  parties  having  by  agreement,  dated  &c.,  agreed  that  the  values  and 
proportions  of  the  said  freehold  and  copyhold  estates  shaU  be  ascer- 
tained in  manner  therein  mentioned  by  &c.,  of  &c.,  for  the  purpose  of 
discharging  the  incumbrances  affecting  the  said  estates,  By  consent, 
let  the  said  agreement  be  made  an  order  of  this  Court ;  And  Let  the 
said  &c.  at  the  same  time  ascertain  and  distinguish  the  freehold  lands 
and  estates  in  question  from  the  copyhold  lands  and  estates  in  ques- 
tion ;  And  Let  a  commission  issue  for  that  purpose,  directed  to  the  said 
&c.  as  commrs,  to  set  out  and  disting^uish  such  freehold  lands  and 
estates  from  the  copyhold  lands  and  estates  accordingly." — ^Directions 
to  commrs  to  ascertain  &c.  by  metes  and  bounds,  and  to  set  out  an 
equal  quantity  of  lands  of  equal  value  &c.  [Form  1,  sup.  p.  1571]; 
''  And  Let  the  Fits  be  let  into  possession  of  the  freehold  lands  and 
estates  that  shall  be  set  out  and  distinguished." — 1.  Inquiry  as  to  the 
values  of  each  of  the  said  estates  respectively  at  the  time  of  the  testa- 
tor's death,  and  what  each  of  them  has  contributed  to  the  payment  of 
his  debts ;— "  And  Let  the  Deft  S.  convey  to  the  Pits  H.  and  W.  in  fee 
such  freehold  lands  and  estates,  subject  to  such  proportions  as  it  shaU 
appear  that  the  said  behold  lands  and  estates  ought  to  bear  of  the 
testator's  debts ;  And  Let  such  deeds  and  writings  as  relate  solely  to 
the  freehold  estates,  and  also  such  as  relate  to  the  same  jointly  with 
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the  copyhold  estates  of  less  yalue,  be  delivered  by  the  Deft  S.  to  the 
Pits,  upon  oath,  or  to  whom  they  shall  appoint,  they  by  their  counsel 
submitting  to  produce  such  last-mentioned  deeds  and  writings  on  neces- 
sary occasions,  and  to  enter  into  a  corenant  for  that  purpose,  and  to 
give  attested  copies  thereof  at  the  expense  of  the  Deft  S. ;  but  as  to 
such  of  the  said  deeds  and  writings  as  relate  to  the  copyhold  estates, 
jointly  with  the  real  estates  of  less  yalue  than  the  copyhold,  the  Fits 
are  to  have  attested  copies  thereof  at  their  expense,  and  the  persons 
entitled  to  such  estates  of  greater  yalue  are  to  execute  to  the  Fits  the 
like  coyenants  to  produce  such  deeds  and  writings  on  necessary  occa- 
sions, or  to  give  an  acknowledgment  and  undertaking  as  to  safe  custody, 
as  provided  by  the  9th  section  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,"  see  Symons  v.  S.y  29  Feb.  1888,  B.  775.— Convey- 
ances  and  covenants  to  be  settled  by  the  Judge  if  the  parties  difPer. — 
2.  Account  of  the  rents  and  profits  and  money  raised  by  sale  of  the 
estates  in  question,  received  by  the  Defts  &c.,  from  the  foot  of  the  last 
settled  account ;  AU  parties  to  be  paid  their  costs  of  action  to  this  time, 
out  of  the  testator's  estates,  in  a  rateable  proportion  to  the  value  of  the 
said  freehold  and  copyhold  estates  respectively ;  the  proportion  to  be 
settled  by  the  Judge. — Adjourn  &c. — See  Habersham  v.  Stans/eld,  L.  C. 
and  two  Judges,  25  July,  1793,  A.  548 ;  10  Ves.  278. 

For  decree  for  commission  to  set  out  the  boundaries  and  Umits  of  two 
collieries,  and  the  several  doses  and  parcels  of  ground  thereto  respectively 
belonging,  and  the  commrs  to  look  into  both  the  collieries,  and  see  how  the 
one  intermixed  with  and  ran  into  the  other,  and  to  set  down  temporary  marks 
and  boundaries  to  distinguish  the  one  from  the  other,  see  Collingwood  v. 
JeM9on,  L.  C,  5  May,  1708,  A.  366 ;  and  for  the  further  order,  reciting  that 
the  oommrs  made  a  certificate,  which,  on  the  12th  Feb.  1709,  on  a  motion  to 
discharge  the  same,  they  were  ordered  to  review,  and  that  thev  thereupon 
made  a  second  certificate,  certifying  that  they  had  divided  the  collieries,  and 
set  up  posts  as  temporary  marks,  and  to  which  they  annexed  a  map,  survey, 
or  draught  thereof;  directing  the  first  certificate  to  be  set  aside,  and  the 
second  certificate  and  the  divisions  and  allotments  therein  contained  to  be 
confirmed,  and  the  several  collieries  of  S.  and  £.  to  be  held  and  enjoyed 
accordingly ;  and  granting  perx>etual  injuinction  against  altering  the  botmds, 
8.  C,  20  May,  1710,  A.  347. 

For  decree  for  commission  to  ascertain  charity  lands,  and  set  out  free- 
hold from  copyhold,  see  ^.  G.  v.  Peach,  L.  C,  25  July,  1754,  A.  541; 
freehold  and  leasehold:  Pearahall  v.  Wallar,  L.  C,  4  June,  1722,  B.  523; 
Norru  v.  Le  Neve,  L.  C,  17  July,  1742,  B.  473 ;  3  Atk.  32,  33. 

For  reference  to  Chambers,  by  consent,  to  ascertain  boimdaries,  see  Spike 
V.  Hardina,  Fry,  J.,  25  Feb.  1878 ;  7  Ch.  D.  871 ;  26  W.  E.  420. 

For  declaration  of  Pit's  right  to  proportionate  part  of  rents,  and  inquiry 
as  to  boundaries,  though  confused  oy  fault  of  the  party  through  whom  he 
claimed,  see  Hicks  v.  Hastinga,  3  K.  &  J.  701,  706. 

For  order  of  reference  to  an  engineer,  to  make  a  plan  of  the  medium  line 
of  hi^h  water  of  the  sea-shore  in  question,  such  plan  to  be  deposited  with 
the  clerk  of  records,  &c.,  to  be  mspected  by  the  parties,  see  ^.  0^.  v. 
Chambers,  4  D.  &  J.  58. 


KOTES. 

Courts  of  Equity  will  srant  commissions,  or,  as  in  the  case  of  partition, 
direct  an  inquiry  at  Chambers  to  ascertain  boimdaries :  see  Spike  v.  Harding^ 
7  Ch.  D.  871. 

To  obtain  this  relief  it  must  be  shown  that  the  Pit  has  dear  legal  title 
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to  land  of  wfaioih  the  Deft,  agaiiut  wbom  such  relief  is  bouAU  is  in  pooooo 
non  :  A.  G,  y.  Stephens,  6  D.  M.  &  G.  121  (reyersmg  1  K  &  J.  724,  and 
dismiseing  the  intbrmation  on  failure  of  such  pioo^ ;    Godfrey  v.  Liiid, 
1  Boss.  &  M.  59 ;  2  /6.  630 ;  and  that  without  the  assistance  of  the  Gourt 
the  boundaries  cannot  be  found :  Miller  y.  Warmington,  1  J.  &  W.  491. 

The  grounds  on  which  this  relief  was  granted  in  equity  are  stated  to 
haye  been  where  the  soil  itself  was  in  question,  or  in  oi^er  to  ayoid  multi- 
plicity  of  suits,  or  where  some  equity  aioee  by  the  misoonduct  or  acts  of 
the  l3efts,  as  fraud,  or  confusion,  or  the  like :  see  Wake  y.  Ctmyerty  2  L.  C. 
Eq.  405,  413 ;  6th  ed.  438,  443 ;  Speer  y.  Crawler,  2  Mer.  418. 

All  persons  haying  interests  were  necessary  parties  to  the  suit :  Rayley 
y.  Be$ly  1  Buss,  ft  M.  659. 

A  tenant  is  bound  to  preserye  the  boundaries  between  his  landlord's  and 
his  own  property,  and  if  ne  permits  them  to  be  destroyed  so  that  the  land- 
lord's land  cannot  be  ascertained,  he  is  bound  at  the  end  of  the  term  to 
restore  it  specifically,  or  to  substitute  land  of  equal  yalue,  to  be  ascertained 
by  commission :  A,  G,  y.  FuUerton,  2  Y.  &  £.  264 ;  and  this  relief  is  giyen 
not  only  against  the  party  guilty  of  the  neglect,  but  also  against  all  who 
claim  under  him :  see  ^.  <7.  y.  Stephens,  6  D.  M.  &  G.  Ill,  133;  Hicks  y. 
Hastinos,  3  K.  &  J.  701 ;  and  see  Brown  y.  WaUs,  15  Eq.  142. 

Similarly,  a  copyhold  tenant  is  boimd  to  keep  the  boundaries  of  his  tene- 
ments distmct ;  and  if  he  neglects  to  do  so,  the  Court  will  direct  an  inquiir  for 
ascertaining  tiie  boundaries,  and  if  that  should  be  impossible,  will  order  land 
of  equal  yame  to  be  set  out  in  substitution.  If  the  t^ement  is  enfranchised, 
the  obligation  to  preserve  the  boundaries  ceases,  but  the  tenant  is  still 
liable  for  default  which  had  happened  before  the  enfranchisement:  Searlt 
y.  Cock,  43  Ch.  Diy.  519 ;  and  see  form  of  order,  sup.  p.  1572 ;  and  the  lord, 
haying  a  rent-diar^,  and  the  grantees  of  the  rent-charge  ftlaiming  under 
him,  do  not  lose  their  rights  by  reason  of  his  omission  to  haye  the  boundaries 
ascertained  on  enfranchisement  under  15  &  16  Y.  c  51 :  8.  C, 

The  Court  has  entertained  suits  to  settie  boundaries  of  real  estate  in  the 
colonies:  Tulloch  y.  Hartley,  1  Y.  &  C.  C.  114;  but  the  jurisdiction  has 
been  based  upon  contract  made  in  this  country,  enabling  the  Court  to  act 
in  personam :  Pam  y.  L.  Baltimore,  2  L.  C.  Eq.  939 ;  6th  ed.  1047 ;  and  see 
Paget  y.  ^de,  18  Eo.  118;  Pike  y.  Hoare,  2  Eden,  182. 

It  has  been  held  that  hearsay  eyidence  is  admissible  on  a  question  of 
parochial  oi  manorial  boundaries,  but  npt  as  to  boundary  between  two 

?riyate  proprietors :  Nicholls  y.  Parker,  14  East,  331 ;  Clothier  y.  Chapman^ 
b, ;  Taylor  on  Eyidence,  557,  558. 

A  tithe  commutation  map  is  not  admissible  in  eyidence  as  showing 
boundaries  in  a  case  of  disputed  title:  Wilberforce  y.  Hearfidd,  5  Ch.  D. 
709  ;  and  as  to  the  evidence  afforded  by  entries  in  parish  books  and  receipts 
for  rent,  see  A.-G,  y.  Stephens,  1  K.  &  J.  724 ;  6  D.  M.  &  G.  111. 

The  division  wiU  be  by  metes  and  bounds :  Winion  y.  Newland,  Form  1, 
«t<p.  p.  1571 ;  NorrisY.  Le  Neve,  3  Atk.  32 ;  and  the  commission,  which  is 
nearly  in  the  same  form  and  of  the  same  nature  as  a  commission  of  parti- 
tion, IS  sued  out,  executed,  and  returned,  and  the  certificate  of  the  oommra 
is  objected  to,  confirmed,  or  quashed  in  the  same  manner :  see  Dan.  1362 ; 
Braithw.  239. 

The  costs  of  a  commission  for  settling  boundaries  and  separating  free-* 
holds  and  copyholds  were  ordered  to  be  borne  by  the  parties  equally,  though 
the  interests  were  not  equal :  Norris  v.  Le  Neve,  3  Atk.  81;  but  in  Habergham 
y.  Stans/eld,  10  Yes.  278,  Form  3,  stip,  p.  1572,  the  costs  of  all  parties  were 
directed  to  be  paid  out  of  the  testator's  estate  rateably  in  proportion  to  the 
yalue  of  the  freeholds  and  copyholds.  i 

Under  the  Inclosure  Acts,  1845-^1876,  the  Jndosure  Commrs  have  power,  | 

when  lands  are  inconveniently  mixed,  to  confirm  an  agreement  for  division 
made  by  the  parties  interested,  and  to  counterchange  the  titles  of  parcels  i 

allotted  on  the  division,  and,  with  the  consent  of  £e  lord  in  the  case  of  ' 

copyhold  lands,  to  appoint  an  assistant  commr  to  make  a  redivision  of  inter- 
mixed lands :  see  9  &  10  Y.  c.  70;  Elton  on  Copyholds,  108;  Scriyen  on 
Copyholds,  326  et  seq. 


(    1575    ) 


CHAPTER  XLVn. 

MORTGAGES. 


Section  I. — ^Fobeclosuke — Sale — ^Bedemption. 
1.  Foreclosure  at  Hearing — Mortgagor  in  Possession. 

Let  an  aocoont  be  taken  of  what  is  due  to  the  Pit  under  and  by 
Tirtue  of  bis  mortgage  in  the  pleadings  mentioned,  and  for  his  costs 
of  this  action,  such  costs  to  be  taxed  &c. ;  And  Let,  upon  the  Deft 
paying  to  the  Pit  what  shall  be  certified  to  be  due  to  him  as  afore* 
said,  within  six  months  after  the  date  of  the  Chief  Clerk's  certificate, 
at  such  time  and  place  as  shall  be  thereby  appointed,  the  Pit  re-convey 
the  hereditaments  &c.,  comprised  in  the  said  mortgage,  free  and  clear 
of  and  from  all  incumbrances  done  by  him,  or  any  persons  claiming 
by,  from,  or  under  him  [_TfFlt  be  represve  of  the  mortgagee,  or  otherwise 
claim  by  derived  title,  add,  or  by  those  under  whom  he  claims],  and 
deliyer  up  (upon  oath  if  required)  all  deeds  and  writings  in  his  custody 
or  power  relating  thereto  to  the  Deft,  or  to  whom  he  shall  appoint ; 
But  in  default  of  the  Deft  paying  to  the  Pit  what  shall  be  certified  to 
be  due  to  him  as  aforesaid,  by  the  time  aforesaid,  the  Deft  is  from 
thenceforth  to  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of,  in,  and  to  the  said  mortgaged  heredita- 
ments.— liberty  to  apply. — See  Thornbury  v.  Button,  M.  E.,  17  May, 
1748,  B.  293;  Tihley  v.  Hawee,  V.-C.  S.,  9  Dec.  1852,  B.  223. 

For  accounts  and  inquiries,  as  against  mortgagee  in  possession,  including 
wilful  default,  lents,  repairs,  and  other  special  accounts  and  inquiries,  see 
SectU. 

For  decrees  for  foreclosure  simply  aeainst  purchasers  of  the  equity  of 
redemption  for  Talue,  without  notice  of  the  mortgage,  but  not  ordering  a 
delivery  up  of  the  title  deeds  in  their  possession,  see  Heath  v.  Crealock,  0.  A, 
10  Nov.  1874,  A.  3281,  varying  the  decree  of  V.-O.  B.,  10  Deo.  1873,  A.  3364  ; 
8.  C,  10  Ch.  22;  18  Eq.  215 ;  and  see  Waldy  v.  Gray,  V.-O.  B.,  20  April, 
1875,  B.  841 ;  8.  C,  20  Bq.  238. 

The  order  for  an  account,  with  all  usual  directions,  may  be  obtained  in 
default  of  appearance,  or  after  appearance,  unless  the  Deft  shall  satisfy 
the  Court  or  a  Judge  that  there  is  some  preliminary  question  to  be  tried : 
0.  XV.  1. 

2.  Judgment  for  Amount  due — Account — Credit  for  Amount 
recovered  under  Judgment. 

This  action  coming  on  for  trial,  &c. : 

Let  [i/*  the  debt  and  interest  is  proved,  admitted,  or  agreed  at  the  trial^ 
the  Pit  recover  against  the  Deft  £ — ,  being  the  total  of  the  principal 


1576  Mortgctges.  [[chap,  XLvn. 

sum  of  £ — ,  and  £ —  for  interest  thereon  at  £ —  p.  c.  per  ann.,  less 
tax,  to  the  —  day  of  &c.  \date  of  judgment'},  and  also  eo  much  of  his 
costs  of  this  action  as  would  have  been  incurred  if  it  had  been  brought 
for  payment  only,  such  costs  to  be  taxed  &c. 

Let  11/  debt  and  interest  not  proved,  ^c]  the  following  account  be 
taken,  that  is  to  say : — 

(1.)  An  account  of  what  is  due  to  the  Pit  for  principal  and  interest 
under  the  Deft's  coyenant  to  pay  under  the  indenture  of  mortgage 
dated  &c. 

And  Let  the  Fit  recover  against  the  Deft  the  amount  which  shall  be 
certified  to  be  due  to  him  on  taking  the  said  account,  and  also  so  much 
of  his  costs  of  this  action  as  would  have  been  incurred  if  it  had  been 
brought  for  payment  only,  such  costs  to  be  taxed  &c. 

And  Let  [/n  either  event  addj  the  following  further  account  be 
taken,  that  is  to  say : — 

(2.)  An  account  of  what  is  due  to  the  Pit  under  and  by  virtue  of  the 
said  indenture  of  mortgage  dated  &c.,  and  for  his  costs  of  this  action 
to  be  taxed  &c.,  and  in  taking  such  account  what,  if  anything,  the  Pit 
shall  have  received  from  the  Deft  under  the  aforesaid  judgment  is  to 
be  deducted  and  the  balance  due  to  the  Pit  is  to  be  certified. — Usual 
consequential  directions  in  a  foreclosure  judgment. — Farrar  v.  Lacey, 
Hartland^  Co,,  North,  J.,  23  Nov.  1883,  A.  1895;  upheld  by  C.  A., 
29  Oct.  1885,  A.  3419 ;  31  Oh.  Div.  42. 

3.  Ibrechsure  Nisi — Possession — 0.  xviii.  2. 

This  action  coming  on  &c.,  in  the  presence  of  counsel  for  the  Pit 
and  Defts. — ^After  directing  payment  into  Oourt  of  £100  and  usual 
account  in  a  foreclosure  action  and  providing  for  redemption,  and  in 
default  foreclosure ;  Let  thereupon  the  Pit  be  let  into  possession  of  the 
said  messuage  and  hereditaments,  and  into  the  receipt  of  the  rents  and 
profits  thereof;  And  Let  the  Deft  A.  B.  deliver  up  possession  of  the 
same  messuage  and  hereditaments  to  the  Pit. — WithaU  t.  Nixon, 
Pearson,  J.,  2  Feb.  1884,  B.  388. 

4.  Foreclosure  Nisi — Beceiver^s  Payments  into  CouH  to  he  taken 
into  Account. 

Upon  motion  for  judgment  in  default  of  defence  &c.  by  counsel  for 
the  Pit. — ^Usual  account  of  what  is  due  to  Pit  as  mortgagee,  and  in 
taking  such  account  credit  is  to  be  given  for  what,  if  anything,  shall 
have  been  paid  into  Court  by  the  receiver  in  this  action,  or  shall  be  in 
his  hands. — Usual  directions  for  redemption  by  Defts  or  any  of  them. 
— Liberty  to  the  Deft  or  Defts  redeeming  to  apply  without  notice  to 
the  Pit. — In  default  of  redemption  foreclosure. — ^This  order  to  be  with- 
out prejudice  to  the  rights  of  the  Defts,  as  between  themselves,  in  or  to 
the  said  hereditaments  in  case  they  or  any  of  them  shall  redeem. — 
Liberty  to  the  Defts  redeeming,  or  to  the  Pit  in  the  event  of  fore- 
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dosure,  to  apply  at  Chambers  for  payment  of  any  money  paid  into 
Court  by  the  receiver  or  in  his  hands. — Francis  v.  Harrison^  North,  J., 
22  Feb.  1890,  A.  255. 


6.  Order  in  Ibreclosure  Action  by  Originating  Summons^  avoiding 
the  necemtyfor  a  Chief  Cleric  a  Certificate, 

Upon  the  application  by  originating  summons  of  the  Fit,  claiming 
&c.,  and  upon  hearing  the  solicitors  for  the  Fit  and  for  the  Deft,  and 
upon  reading  &c.,  and  the  taxing  master's  certificate  filed  &c. ;  And  it 
appearing  that  there  is  due  to  the  Fit,  under  and  by  virtue  of  the  said 
mortgage  security  dated  &c.,  the  sum  of  £ —  for  principal,  and  £ — 
for  interest  (less  property  tax),  at  the  rate  of  £ —  per  cent,  per  annum, 
on  £ — ,  part  thereof,  from  &c.  to  &c.,  and  on  the  said  sum  of  £ —  from 
&c.  to  the  date  of  this  order,  and  the  sum  of  £ —  for  the  amount  of 
the  Fit's  costs  of  this  action,  and  £ —  due  to  the  Fit  as  mortgagee,  as 
certified  by  the  taxing  master,  making  together  £ — ;  And  it  appear- 
ing that  there  will  be  due  to  the  Fit  on  &c.,  being  the  expiration  of  six 
months  from  the  date  of  this  order,  the  further  sum  of  £ —  for  inte- 
rest (less  property  tax),  at  the  rate  aforesaid,  on  the  said  sum  of  £ — , 
and  that  the  said  sums  make  together  £ — ;  The  —  day  of  — ,  18 — , 
between  the  hours  of  12  and  1  o'clock  in  the  afternoon,  at  Eoom  138, 
Boyal  Courts  of  Justice,  the  Strand,  London,  are  named  as  the  time 
and  place  at  which  the  Deft  is  to  pay  the  said  sum  of  £ —  to  the 
Fit ;  And  it  is  ordered  that  upon  the  Deft  paying  to  the  Fit  the  afore- 
said sum  of  £ —  at  the  time  and  place  aforesaid,  the  Fit  do  assign  the 
property  comprised  in  the  said  mortgage  free  and  dear  from  all  in« 
cumbrances  done  by  him  or  any  person  claiming  by,  from,  or  under 
him,  and  deliver  up  all  deeds  and  writings  in  his  custody  or  power 
relating  thereto  (upon  oath  if  required)  to  the  Deft.  But  in  default 
of  the  Deft  paying  to  the  Fit  the  said  sum  of  £ —  as  aforesaid  at  the 
time  aforesaid,  the  Deft  is  from  thenceforth  to  stand  absolutely  de- 
barred and  f oredosed  of  and  from  all  right,  title,  interest,  and  equity 
of  redemption,  of,  in,  and  to  the  said  mortgaged  premises. — ^Liberty  to 
apply. 

This  form  has  recently  been  adopted  by  Mr.  Justice  Chitty. 

As  here  fnuned  it  only  applies  to  a  case  where  there  is  one  Deft.  Where 
there  are  more  Defts  than  one,  the  necessary  variations  can  be  adopted  from 
Form  4,  tup, 

6.  Payment  in  Six  Months,  Debt  and  Interest  admitted. 

The  Deft  by  his  oounsd  admitting  that  the  sum  of  £ —  is  now  due 
and  owing  from  him  to  the  Fit  for  principal  on  the  several  mortgages 
in  the  pleadings  mentioned,  and  the  simi  of  £ —  for  interest  thereon 
up  to  the  day  of  the  date  of  this  judgment,  making  together  the  sum 
of  £ — ,  by  consent,  Let,  upon  the  Deft  paying  to  the  Fit  the  said  sum 
of  £ — ,  together  with  the  further  sum  of  £ — ,  for  subsequent  interest 
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on  the  pnndpal  Bmns  from  the  eame  day  up  to  the  — day  of  — ^  being 
six  months  from  this  time,  making  together  the  sum  of  £ — ,  om 
the  said  —  day  of  — ,  at  Boom  138  in  the  Eoyal  Oonrts  of  JustioOi 
London,  between  the  hours  of  11  and  12  of  the  dock  in  the  forenoon, 
the  Pit  re-oonyey  &c.,  and  deliver  np  (on  oath,  if  required)  to  the  Deft 
all  deeds  &c. ;  but  in  default  of  the  Deft  paying  to  the  Pit  the  said 
sum  of  £ —  within  the  time  aforesaid,  the  Deft  is  from  thenceforth  to 
stand  absolutely  debarred  and  f oredosed  &c. — ^liberty  to  apply. 

7.  Foreclosure  of  Freeholds  and  Surrender  of  Copyholds  included  m 
the  same  Mortgage^  Mortgagees  {PkUniiffs)  having  been  in 
Possession. 

1.  Account  [Form  1,  sup.  p.  1575]. — ^Aooount  of  rents  and  profits, 
with  wilful  default  [see  Sect.  11.  Form  1,  inf.  p.  1620].  And  upon 
payment  by  Defts  of  what  shaU  be  certified  to  remain  due.  Pit  to  re- 
conyey ;  but  in  default  Defts  to  be  foreclosed  [Form  1,  sup.  p.  1575]. 
"  And  in  case  of  such  foredosure,  Let  the  Defts  surrender  the  mort- 
gaged oopyhold  hereditaments  to  the  Pit,  or  as  he  shall  direct,  and 
such  surrender  is  to  be  at  the  expense  of  the  Defts." — HiU  y.  Price, 
26  Jan.  i761,  A.  116;  1  Dick.  344. 


8.  Foreclosure — Motigage  of  Freeholds  for  a  Term^  and  of  Copyholds. 

Usual  accounts. — ^And  upon  the  Deft  paying  to  the  Pit  &c.  [Form  1, 
sup.  p.  1575],  Let  the  Pit  assign,  surrender,  or  otherwise  assure  the 
freehold  mortgaged  premises  as  wdl  during  the  residue  of  the  terms 
created  by  the  indenture,  dated  &c.,  as  during  the  residue  of  the  said 
term  created  by  the  indenture,  dated,  &c.,  and  also  the  oopyhold  mort- 
gaged premises  free  and  dear  &c.,  and  deliyer  up  all  deeds  &c. ;  But 
in  default  of  such  payment  being  made,  Let  the  Deft  from  thenceforth 
stand  absolutely  debarred  &c.  of,  in,  and  to  the  freehold  mortgaged 
premises,  as  well  during  the  residue  of  the  terms  created  by  the  said 
indenture,  dated  &o.,  as  during  the  residue  of  the  term  created  by  the 
indenture,  dated  &c.,  and  of  and  in  the  said  copyhold  mortgaged  pre- 
mises ;  And  in  case  of  such  foreclosure,  Let  the  Deft  surrender  the 
copyhold  mortgaged  premises  to  the  Pit,  or  as  he  shall  direct,  such  sur- 
render to  be  at  the  expense  of  the  Deft.  And,  by  consent  of  the  Deft 
in  case  of  such  f  oredosure,  and  in  the  eyent  of  the  balance  to  be  cer- 
tified to  be  due  to  the  Pit  exceeding  the  yalue  of  the  mortgaged  pre- 
mises, such  yalue  to  be  ascertained  and  certified  at  Chambers ;  Let  the 
Deft  conyey  the  reyersion  of  the  scdd  freehold  and  inheritance  ex- 
pectant on  the  determination  of  the  said  terms  of  and  in  the  said  free- 
hold mortgaged  premises  to  the  Pit,  his  heirs  and  assigns,  or  as  they 
shall  direct. — Liberty  to  apply. — Stedman  y.  Chaplin,  V.-C.  W.,  24  Feb. 
1863,  B.  743. 

For  order  extending  a  foredosure  to  reyersionary  terms  of  one  day,  of 
^hioh  under  a  moi-tgage  of  leaseholds  by  sub-demise  tibe  mortgagors  were. 
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trustees  for  the  mortgagees,  hj  the  following  words,  *'  And  in  default,  &c., 
the  Defts  and  all  persons  claiming  under  them,  or  either  of  them,  are  thence- 
forth to  stand  absolutely  debarred  and  foreclosed  of  and  from  all  right  of 
redemption  in  or  to  the  said  mortgaged  hereditaments,  and  of,  in,  and  to 
the  reversionary  terms  of  one  day  each,*'  see  British  Empire  Co*  y.  SugdeUy 
V.-O.  H.,  11  May,  1878,  A.  998;  26  W.  R  631. 


9.  Partial  Fbredositre — Leaseholds^  Part  of  the  Mortgagor's  Interest^ 
having  tested  in  the  Crown  by  his  Conviction  for  Felony, 

Usual  account  and  foredosure  [Form  I,  sup,  p.  1576]. — '*  And  this 
judgment  is  to  be  without  prejudice  to  the  rights  of  the  Crown  as 
regards  the  leasehold  premises  comprised  in  the  Fit's  mortgage  secu- 
rity ;  and  in  case  of  such  foreclosure  as  aforesaid,  Let  the  Fit  be  at 
liberty  to  hold  the  leasehold  premises  in  the  pleadings  mentioned  until 
the  Crown  shall  think  fit  to  redeem  the  same ;  And  Let  the  Fit  be  at 
liberty  to  apply  in  Chambers  for  a  sale  of  such  leasehold  premises. 
And  this  judgment  is  to  be  also  without  prejudice  to  the  paramount 
titles  set  up  by  the  Defts  E.  and  S.  as  regards  the  premises  affected 
thereby."— See  BartlettY.  Bees,  M.  E.,  21  July,  1871,  A.  2216 ;  12  Eq. 
395,  396. 

This  form  was  followed  in  QenercU  Credit,  &c.  v.  Glegg,  V.-O.  B.,  22  Ch.  D. 
649;  31  W.  E.  421. 

As  to  the  effect  of  33  &  34  Y.  c.  23,  abolishing  forfeitures  in  cases  of  con- 
viction for  felony,  see  inf.  p.  1585,  and  sup,  p.  1388 ;  and  for  the  like  order  in 
the  case  of  oonyiction  for  felony  of  an  equitable  mortgagor,  see  Sect.  VJLLl., 
Form  15,  inf,  p.  1702. 

10.  Foreclosure  after  Part  Payment  and  Tender. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Fit  and  the  Deft,  Let  the  costs  of  the  Deft  of  this  action  up  to  the 
amendment  of  the  statement  of  claim,  including  the  costs  of  the  writ 
of  summons,  be  taxed  &c. ;  And  Let  an  account  be  taken  of  what  was 
due  to  the  Fit  under  and  by  virtue  of  the  indenture  of  mortgage, 
dated  &c.,  on  the  12th  day  of  &c.,  the  date  of  the  tender  in  the  plead* 
ings  mentioned ;  And  Let,  if  it  shall  appear  on  taking  the  said  account 
that  the  amount  due  to  the  Fit  on  the  said  12th  day  of  &c,  did  not 
exceed  £ — ,  the  Deft's  costs  of  this  action  incurred  on  or  after  the  28th 
day  of  May,  1884,  the  date  of  the  amendment  of  the  statement  of 
daim,  be  taxed  &c. ;  And  Let,  in  that  case,  the  Deft's  costs,  herein- 
before directed  to  be  taxed,  be  deducted  from  the  amount  which  shall 
appear  to  be  due  on  taking  the  scdd  account,  and  the  balance  certified ; 
And  Let,  upon  the  Deft  paying  to  the  Fit  the  balance  so  to  be  cer- 
tified to  be  due  to  him  within  six  months  &o.,  at  such  time  and  place 
ftc.,  the  Fit,  at  the  ooat  of  the  Deft,  re-assign  &c.,  free  and  dear  &c., 
and  deliver  up  (upon  oath,  if  required)  aU  deeds  &c.,  such  assignment 
to  be  settled  by  the  Judge  in  case  the  parties  differ ;  And  Let,  in 
default  of  the  Deft  paying  to  the  Fit  the  aforesaid  balance  within  the 
time  aforesaid,  the  Deft  from  thenceforth  stand  absolutely  debaired 
and  foredosed  &c..;  And  Let,  if  it  shall  appear  on  taking  such  account. 
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that  the  amount  due  to  the  Fit  on  the  12th  day  of  &c  did  exceed 
the  said  £— ,  the  Pit's  costs  of  this  action,  of  the  writ,  and  his  costs 
incurred  on  or  after  the  said  28th  May,  1884,  be  taxed  &c. ;  And  Let, 
in  that  case,  an  account  be  taken  of  what  is  due  to  the  Pit  under  and 
by  virtue  of  his  said  mortgage  security;  And  Let  the  amount  of  the 
Deft's  costs  and  the  Pit's  costs  (if  any),  to  be  taxed  as  aforesaid  in 
pursuance  of  this  judgment,  be  set  off,  and  the  balance  due  to  the  Pit 
or  the  Deft,  as  the  case  may  be,  after  such  set-off  be  certified;  and  if 
such  balance  shall  be  certified  to  be  due  to  the  Pit,  the  same  is  to  be 
added  to  the  amount  which  shall  appear  to  be  due  to  him  on  taking 
such  last-mentioned  account;  but  if  such  balance  of  costs  shall  be  cer- 
tified to  be  due  to  the  Deft,  the  same  is  to  be  deducted  from  what  shall 
appear  to  be  due  to  the  Pit  on  taking  such  account,  and  the  balance 
remaining  due  to  the  Pit  be  certified. — ^Repeat  directions  for  redemp- 
tion by  Deft,  or  in  default  foreclosure.— J/tt««e//  y.  DaU^  V.-C.  B., 
22  May,  1885,  B.  1803. 

11.  Mortgagee  in  Possession — One  Time  to  Redeem — Infant 
Defendant. 

This  action  coming  on  for  trial  &c.,  Let  the  following  accounts  be 
taken;  that  is  to  say: — (1.)  An  account  of  what  is  due  to  the  Fit 
under  and  by  virtue  of  the  mortgage  dated  &c.,  and  for  his  costs  of 
this  action  to  be  taxed  by  &c.  (2.)  An  account  of  the  rents  and 
profits  of  the  hereditaments  comprised  in  the  said  mortgage  received 
by  the  Fit,  or  by  any  other  person  or  persons  by  the  order,  or  for  the 
use  of  the  Fit,  or  which  without  the  wilful  default  of  the  Pit  might 
have  been  so  received ;  And  Let  what  shaU  appear  to  be  due  to  the 
Fit  on  taking  the  accoimt  No.  2  be  deducted  from  what  shall  appear 
to  be  due  to  him  under  the  account  No.  1 ;  And  Let,  upon  the  Defts 
or  any  of  them  paying  to  the  Fit  what  shall  be  certified  to  be  the 
balance  due  to  him  as  aforesaid  within  six  months  after  the  date  of 
the  Chief  Clerk's  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  the  Fit  reconvey  the  hereditaments  comprised  in  the  said 
mortgage,  free  and  clear  of  and  from  all  incumbrances  made  by 
him,  or  by  any  person  or  persons  claiming  by,  from,  or  under  him, 
and  deliver  up  (upon  oath  if  required)  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto  to  the  Defts  or  to  such  of  them 
as  shall  redeem  the  mortgaged  hereditaments,  or  as  he,  she  or  they 
shall  direct,  such  conveyance  to  be  settled  by  the  Judge  in  case  the 
parties  differ ;  And  in  case  the  Defts  or  any  of  them  shall  so  redeem 
the  Fit,  the  Defts,  or  Deft  so  redeeming  the  Fit  are  or  is  to  be  at 
liberty  to  apply,  and  on  such  application  it  is  not  to  be  incumbent  on 
the  Defts  or  Deft  so  applying  to  give  the  Fit  notice  thereof ;  and  this 
order  is  made  without  prejudice  to  any  question  which  may  arise  as  to 
the  rights  or  interests  of  the  Defts  as  between  themselves  in  or  to  the 
said  hereditaments.  But  in  default  of  the  Defts  or  any  of  them  pay- 
ing to  the  Fit  what  shall  be  certified  to  be  due  to  him  as  aforesaid  by 
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the  time  aforesaid,  the  Defts  (names)  are  thenceforth  to  stand  abso- 
lutely barred  and  foreclosed  of  and  from  all  right,  title,  interest,  and 
equity  of  redemption  of,  in,  and  to  the  said  mortgaged  hereditaments. 
And  this  judgment  is  to  be  binding  on  the  infant  Deft  X.  unless  the 
said  infant  on  being  served,  after  he  shall  have  attained  the  age  of 
twenty-one  years,  with  a  subpoena  to  show  cause  against  this  judgment 
shall  within  six  months  from  the  service  of  such  subpoena  show  this 
Court  good  cause  to  the  contrary. — ^liberty  to  apply. — Young  v.  Jarvisy 
Kekewich,  J.,  14  May,  1892,  B.  681. 

NOTES. 

RIGHT  TO  FORECLOSE. 

A  mortgage  being  considered  in  equity  as  a  pledge  to  secure  money,  the 
mortgagee  is  assisted  in  recovering  his  money  by  a  judgment  of  foreclosure, 
and  ti^e  mortgagor  in  recovering  his  property  by  a  judgment  of  redemption. 

By  the  Jud.  Act,  1873,  s.  34,  all  causes  for  the  redemption  or  foreclosure 
of  mortgages  are  assigned  to  the  Chancery  Division  of  the  High  Court,  and  a 
form  of  indorsement— in  actions  by  mortgagees,  for  an  account  of  what  is 
due  for  principal,  interest,  and  costs,  and  to  enforce  the  mortgage  by  fore- 
closure or  sale ;  in  actions  by  mortgagors,  for  an  account  of  what  (if  any- 
thing) is  due  on  the  mortgage,  and  to  redeem  the  property  comprised  therem 
—is  given  E.  S.  C,  App.  (A),  Part  HI.,  Sect.  I.,  4,  5,  5  a. 

By  the  County  Courts  Act,  1888,  s.  67,  the  County  Courts  have  aU  the  power 
and  authority  of  the  High  Court  in  actions  for  foreclosure  or  redemption,  or 
for  enforcing  any  mortgage,  charge  or  lien  where  the  mortgage,  &c.,  does  not 
exceed  in  amount  £500 ;  and  the  action  must  be  brought  in  the  County  Court 
of  the  district  in  which  the  land,  &c.,  subject  to  the  mortgage,  &c.,  is  situate : 
sect.  75. 

A  mortgagee  suing  for  foreclosure  of  a  mortgage  below  that  amoimt  is  not 
limited  to  such  costs  only  as  he  would  have  obtained  in  the  County  Court : 
Brown  y.  Rye,  17  Eq.  343. 

The  judgment  of  foreclosure  being  a  judgment  in  personam^  depriving  the 
mortgagor  of  his  personal  right  to  redeem,  may  be  made  in  respect  of  a 
mortgage  between  an  English  mortgagor  and  mortgagee  of  land  in  a  colony 
or  abroad :  Paget  v.  Ede,  IS  Eq.  118 ;  Toller  v.  Carteret,  2  Vern.  494  ;  Colyer 
V.  Finch,  5  H.  L.  C.  915;  Re  Ilaivthome,  Graham  v.  Masaey,  23  Ch.  D.  743 ; 
and  see  Penn  v.  L,  BaUimitre,  2  L.  C.  Eq.  1047 ;  et  aup.  Vol.  I.  p.  626. 

A  mortgagee  having  obtained  judgment  for  foreclosure,  the  Deft  mortgagor 
has  a  right  to  insist  on  the  accounts  being  brought  in,  notwithstanding  the 
estate  is  alleged  to  be  deficient :  Taylor  v.  Mostyn,  25  Ch.  Div.  48 ;  but  only 
on  giving  proper  security  against  the  expense :  see  Exchange  and  Hop  Ware- 
houses  V.  Assoc,  of  Land  Financiers,  34  Ch.  D.  195. 

Joinder  of  Causes  of  Action,'] — By  0.  xviil.  2,  "No  cause  of  action  shall, 
imless  by  leave  of  the  Court  or  a  Judge,  be  joined  with  an  action  for  the 
recovery  of  land,  except  claims  in  respect  of  mesne  profits  or  arrears  of  rent 
or  double  value  in  respect  of  the  premises  claimed,  or  any  part  thereof,  and 
damages  for  breach  of  any  contract  under  which  the  same  or  any  part  thereof 
are  held,  or  for  any  wrong  or  injury  to  the  premises  claimed. 

"  Provided  that  nothing  in  this  order  contained  shall  prevent  any  Pit  in  an 
action  for  foreclosure  or  redemption  from  asking  for  or  obtaining  an  order 
against  the  Deft  for  delivery  of  the  possession  of  the  mortgaged  property  to 
the  Pit  on  or  after  the  order  absolute  for  foreclosure  or  redemption,  as  the 
case  may  be,  and  such  an  action  for  foreclosure  or  redemption,  and  for  such 
delivery' of  possession,  shall  not  be  deemed  an  action  for  the  recovery  of  land 
within  the  meaning  of  these  rules." 

This  proviso  came  into  force  1st  Jan.  1886. 

An  objection  as  to  misjoinder  of  causes  of  action  taken  at  the  trial  was 
held  too  late :  Re  Dehhon,  B,  v.  Colles,  W.  N.  (88)  104. 

In  an  action  for  the  recovery  of  land,  a  Deft  who  relies  on  an  equitable 
title  is  in  the  same  position  as  a  Pit  who  relies  on  such  a  title,  and  must  set 
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out  the  facts  and  state  the  assuranoee  on  which  he  relies  in  his  pleadings: 
SuUliffe  V.  James,  27  W.  B.  750. 

Personal  Paymenti — ^A  mortgagee  is  entitled  now  to  combine  in  one  action 
his  right  to  per«)nal  judgment  on  the  coTenant  with  foreclosure,  and  there- 
fore, (a)  if  the  amount  of  the  debt  and  interest  is  proved,  admitted,  or  agreed, 
to  judgment  for  immediate  payment;  (b)  if  not,  to  an  account  of  principal 
ana  interest,  and  judgment  for  payment  of  the  whole  amount  immediately 
the  same  is  certified,  unless  the  Judge,  in  his  discretion  gives  time;  and 
(aemble)  one  month  is  a  reasonable  time. 

In  the  order  for  personal  payment,  the  costs  will  be  limited  to  such  as 
would  have  been  incurred  if  the  action  had  been  brought  only  for  payment 
of  the  debt :  Farref  v.  Lacy^  Hartland  Sc  Co.,  31  Ch.  Div.  42 ;  see  Form  2,  mp. 
p.  1575;  andfi©e^ww«v.  Jo»«,35Ch.  D.  635;  i>y7wowdv.  Cro/iJ,  3Ch.  D.  512. 

Where  a  j^rsonal  order  for  payment  is  sought,  the  statement  of  claim 
should  contain  an  express  statement  of  the  covenant  for  payment :  Law  v. 
Philhy,  56  L.  T.  N.S.  230;  35  W.  B.  401 ;   Weihtred  v.  Cox,  W.  N.  (88)  165. 

Where  an  accoimt  only  is  asked  for,  the  Pit  cannot    have  immediate 

i'udgment  for  payment,  though  a  specified  sum  is  alleged  to  be  due,  and  the 
)eft  has  made  default  in  pleading :  Faith  full  v.  Woodley,  43  Ch.  D.  287. 

The  account  will  be  directed  with  interest,  the  Pit  bringing  into  account 
what,  if  anything,  shall  bo  received  under  the  judgment :  Lee  v.  Duns/ord, 
54  L.  J.  Ch.  108 ;  and  see  Form  2,  mp.  p.  1576. 

An  order  for  sale  is  not  equivalent  to  a  stay  of  proceedings  on  the  personal 
judgment,  so  as  to  prevent  a  bankruptcy  notice  issuing  thereon :  Re  Kddatf, 
Exp,  Mtston,  W.  N.  (88)  94. 

A  purchaser  made  co-Deft  if  he  redeems  will  be  entitled  to  have  the  personal 
judgment  transferred  to  hiin  as  being  one  of  the  securities :  Qreenough  v. 
Lt'ttler,  15  Ch.  D.  93. 

Where  the  debt,  disputed  by  the  defence,  was  admitted  at  the  hearing,  the 
Court  declined  to  grant  a  month  for  payment :  Instone  v.  Elmslie,  54  L.  T. 
N.S.  730. 

As  to  the  meaning  of  the  word  "  month,"  see  Iltttton  v.  Broicn,  W.  N.  (81) 
116. 

PoMfMi'on.] — Where  possession  is  claimed,  the  judgment  should  contain  a 
direction  that,  in  default  of  the  Deft  redeeming,  ho  should  deliver  up  pos- 
session to  the  Pit :   IViilmmaon  v.  Burrage,  56  L.  T.  N.S.  702. 

The  Court  declined  to  order  delivery  of  possession  to  the  receiver  before  trial, 
though  there  was  evidence  that  the  property  was  liable  to  injury  through 
the  conduct  of  the  mortgagor*s  represves :  Taylor  v.  Sopers,  W.  N.  (90)  121 ; 
62  L.  T.  N.S.  82. 

Originating  Summons*'] — ^By  O.  LV.  5a,  the  procedure  by  ori^ating 
summons  is  extended  to  the  following  relief  sought  in  respect  of  mortga^, 
viz.,  sale,  foreclosure,  delivery  of  possession  by  the  mortgagor,  redemption, 
reconveyance,  delivery  of  possession  by  the  mortgagee ;  and  by  r.  5b,  the 
persons  to  be  served  in  such  cases  ai'e  those  who,  under  the  existmg  practice 
m  the  Chancery  Division,  would  be  proper  Def ts  to  an  action  for  the  like  relief. 

The  Court  refused  under  this  rule  to  decide  a  question  of  priority  between 
mortgagees ;  and  quo'.re  whether  it  has  jurisdiction  to  do  so :  Re  Gfiles,  Real 
and  Personal  Advance  Co,  y.  Michelle  43  Ch.  Div.  391 ;  et  v.  sup,  pp.  1248, 1249. 

Before  this  rule  the  equivalent  of  a  foreclosure  judgment  could  not,  it 
seems,  be  obtained  by  summons  under  O.  xv. :  see  Clover  v.  Wilts  Building 
Society,  50  L.  T.  N.S.  382;  Blake  y,  Harvey,  29  Ch.  Div.  827;  questioning 
Smith  V.  iJavies,  28  Ch.  D.  650. 

Summary  Judgment, 'j — Where  there  is  a  question  of  account.  Deft  ought, 
except  under  very  special  circumstances,  to  have  leave  to  defend  without  any 
payment  into  Court :  Wallingford  v.  The  Mutual  Society,  5  App.  Cas.  685. 
In  such  case  judgment  should  be  signed  as  security  only  for  what  should  be 
found  due  on  the  account,  without  power  to  issue  execution  except  by  leave 
of  Court,  Deft  being  required  as  a  condition  to  consent  to  the  immediate 
taking  of  such  account. 

A  writ  claiming  foreclosure  or  sale  and  receiver,  besides  payment  of  debt 
and  interest,  is  not  specially  indorsed  so  as  to  entide  the  Pit  to  summary  judg- 
ment: ImbeH  Terry  v.  Carver,  34  Ch.  D.  506,  citing  Hill  v.  SideboUom,  47 
ti.  T.  N.S.  224;  and  distinguishing  ^imc«  v.  Jones,  32  Ch.  D.  635. 
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.  Where  the  Deft  did  not  appear  at  the  trial,  an  affidavit  of  seryice  of  notice 
of  trial  wae  hold  xinneoessary :  Baird  v.  East  Riding  Club,  W.  N.  (91)  144. 

Time.'] — ^In  the  absence  of  any  special  contract,  a.  mortgagee  may  bring  his 
action  for  foreclosure  at  any  time  after  default ;  and,  even  though  he  may 
have  agreed  not  to  call  in  the  money  for  a  certain  time,  it  will  be  implied 
'without  express  stipulation  that  the  postponement  was  conditional  on  punc- 
tual payment  of  interest ;  and  if  the  property  be  leasehold,  on  obseryance  of 
the  covenants:  Seaton  v.  Twyfordy  11  Eq.  591 ;  Burrowes  v.  Molloy,  2  J,  & 
Lat.  521,  526 ;  Edwards  v.  Martin,  25  L.  J.  Ch.  284 ;  though  the  default  may 
have  been  waived  by  subsequent  acceptance  of  interest :  Eangridge  v.  Payne, 
2  J.  &  H.  423 ;  see  also  Keene  v.  Biscoe,  8  Ch.  D.  201. 

'  A  stipulation  postponing  the  right*  to  redeem  is,  however,  unusual,  and, 
being  disadvantageous  to  the  mortgagor,  will  not,  in  a  mortgage  from  a  client 
to  his  solr,  bo  supported :  Cowdry  v.  Bay,  1  GifP.  316 ;  and  see  Talbot  v.  Brad- 
dill,  1  Ver.  183. 

As  to  parties  to  foreclosure  and  redemption  actions,  v.  in/,  pp.  1599  sea, 
A  moAsagee  may  sue  after  notice  to  pay  off ;  indeed  after  tender,  subject 
to  the  tvSl  of  costs  if  the  proper  amount  has  been  tendered,  and  after  a 
judgment  for  redemption:  Grugeony.  Gerrard,  4  Y.  &  0.  119;  and  though 
he  has  received  part  of  the  debt,  if  not  fully  paid :  Palmer  v.  Hendrie,  27 
Beav.  349,  351 ;  Lockhart  v.  Hardy,  9  Beav.  349.  And  his  right  remains 
after  giving  a  receipt  in  fuU,  and  delivering  the  title  deeds,  if  valuable  secu- 
rities taken  in  payment  subsequently  prove  of  less  than  the  estimated  value, 
unless  such  securities  were  taken  in  substitution  for  the  original  mortgage : 
Teed  v.  Carruthers,  2  Y.  &  0.  0.  31 ;  Shore  v.  S.,  2  Ph.  378. 
I  A  mortgagee  who  has  taken  admon  proceedings  te  recover  the  money  is 

bound  to  accept  in  satisfaction  his  principal  money  and  costs  with  interest  up 
to  the  time  of  payment,  though  such  payment  was  made  before  the  expiration 
of  a  notice  to  pay  off  subsequently  given  to  him  by  the  exor  of  the  mortgagor : 
Be  Alcock,  PrescoU  v.  Phipps,  23  Ch.  Div.  372. 

^  Securities  enforceable  by  Foreclosure,'] — ^The  Co\irt  will  usually  direct  a 

r  mortgagee  holding  collateral  securities  first  to  realize  tiiem,  and,  subject 

)  thereto,  grant  him  a  foreclosure :  Dyson  v.  Morris,  1  Ha.  423. 

^  Subject  to  any  entry  to  the  contrary  on  the  register,  the  registered  pro- 

prietor of  a  registered  charge  may  enforce  a  foreclosure  or  sale  of  the  land 
charged  in  the  same  manner  and  under  the  same  circumstances  in  and  under 
which  ho  might  enforce  the  same  if  the  land  had  been  transferred  to  him  by 
way  of  mortgage,  subject  to  a  proviso  for  redemption,  &c. :  Land  Transfer 
Act,  1875  (38  &  39  V.  c.  87),  s.  26 ;  see  on  this  sect.  Fish.  Mort.  510 ;  4th  ed.  484. 

lie  Court  will  give  the  benefit  of  foreclosure  to  any  lender  of  money  on 
real  security,  unless  the  terms  of  the  instrument  giving  the  security  preclude 
it :  Bal/e  v.  Lord,  2  D.  &  War.  480 ;  and  will  mye  the  owner  of  the  estate 
time  to  redeem:  Bell  v.  Carter,  17  Beav.  11.  JBut  foreclosure  will  not  be 
adjudged  of  an  estate  conveyed  in  trust  to  stand  charged  with  a  sum  of 
money  and  interest,  with  power  of  sale  in  default  of  payment :  Sampson  v. 
Pattison,  1  Ha.  533 ;  and  see  jRrp.  Price,  14  Jur.  53 ;  Jenkin  v.  Bow,  5  D.  &  S. 
107 ;  Watson  v.  Waltham,  2  Ad.  &  Ell.  485 ;  Schweitzer  v.  Mayhew,  31  Beav. 
37 ;  Kerrick  v.  Saffery,  7  Sim.  317 ;  but  such  a  security  is  redeemable. 

If  the  transaction  be  a  sale,  with  a  stipulation  for  repurchase,  there  cannot 
be  foreclosure  or  redemption :  Goodman  v.  Grierson,  2  fia.  &  B.  278 ;  Alderson 
V.  'White,  2  D.  &  J.  97;  Ogdm  v.  Battams,  1  Jur.  N.8.  791 ;  Williarns  v.  Owen, 
5  My.  &  C.  303;  Perry  y.  Meadowcro/t,  4  Beav.  202 ;  and  see  Gossip  v.  Wright 
(H.  li.),  17  W.  B.  1137  ;  affirming  11  W.  R.  632. 

If  the  transaction  be  reaUy  a  mortgage,  it  would  be  fraud  in  the  mortgagee 
to  attempt  to  hold  the  property  absolutely,  and  parol  evidence  is  admissible 
to  prove  such  fraud :  Lincoln  v.  Wright,  4  D.  &  J .  16 ;  and  similarly  a  con- 
veyance at  an  undervalue  unfairly  obtained  from  a  person  who  desired  to 
mortgage  will  be  set  aside  and  treated  as  a  mortgage :  Douglas  v.  CtdverweU, 
S  GiS.  251. 

The  remedy  of  an  equitable  mortgagee  by  dei>osit  of  title  deeds  has  been 
settled,  after  some  conflict  of  authority,  to  be  foreclosure  and  not  sale: 
James  v.  J.,  21  W.  B.  522  (and  cases  there  classified);  16 Eq.  153;  and  see 
Sect.  Vm.,  "Eqt7itabi*b  Mortgages,"  inf.  pp.  1704, 1705. 

Hie  remedy  of  a  judgment  creditor  who,  under  1  &  2  Y.  o.  110,  s.  13,  was 

5i2 
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in  the  position  of  an  equitable  mortgagee  (see  Exp.  Boyle,  3  D.  M.  &  G.  530), 
has  been,  after  some  conflict  of  authori^,  settled  to  be  foreclosoie  and  not  sale : 
Fish.  Mort.  51 1,  512 ;  4th  ed.  485,  486 ;  and  the  Court  has  refused  to  direct  a 
sale  without  the  consent  of  the  judgment  debtor :  Jones  y.  BaUy,  17  Bear.  582; 
London  MovieUiry^  <fcc.  Co.  v.  Brown,  13  W.  R.  490 ;  and  see  Matthews  v.  Gooday, 
8  Jut.  N.S.  90.  But  by  the  Judgment  Law  Amendment  Act,  1864  (21  &  28  V. 
c.  112)  s.  4,  every  creditor  to  whom  any  land  of  his  debtor  shall  nave  been 
actuallj  delivered  in  execution  by  virtue  of  any  judgment,  statute,  or 
recognizance  (obtained  since  the  passing  of  the  Act,  29  July,  1864,  see  Be  Isle 
of  Wight  Ferry  Co.,  11  Jur.  N.S.  279),  shall  be  entitled  forthwith,  or  at  any 
time  afterwards  while  the  registry  of  such  writ  or  process  shall  remain  in 
force,  to  obtain  from  the  Court  of  Chancery,  upon  petition  in  a  summary  way, 
an  order  for  the  sale  of  his  debtor's  interest  in  such  land,  &c. 

Upon  the  provisions  of  this  section  see  Sect.  X.,  "Judgments,"  in/. 
pp.  1721,  1722;  Fish.  Mort.  512;  4th  ed.  484. 

A  provision  in  a  trust  deed  that  the  trustees  shall  be  "  entitled  to  a  charge 
by  way  of  mortgage  on  the  estate "  for  moneys  advanced  by  them  to  the 
settlor,  or  for  pajpng  off  incnmbrances,  does  not  give  the  trustees  the  right  to 
foreclose,  but  smiply  a  charge  which  may  be  realized  by  sale :  Tennant  v. 
Trenchardy  4  Ch.  537. 

Matters  affecting  the  Bight  to  Foreclose.'} — ^The  usual  power  of  sale  does  not 
affect  the  mortgagee's  right  to  foreclose :  Perry  v.  Keane,  Coote,  App.  582. 

He  might  foreclose  aiter  taking  the  mortgagor  in  execution  under  a  ca. 
sa, :  Davis  v.  Battine,  2  Buss.  &  M.  76 ;  and  although  the  discharge  of  a 
jud^ent  debtor  from  custody  under  a  ca.  sa.  operated  as  a  satisfaction  of 
the  judgment  (by  1  &  2  V.  c.  110,  and  27  &  28  V.  c.  112,  made  under  certain 
conditions  a  charge  upon  the  land),  it  is  provided  by  the  Debtors  Act,  1869 
(32  &  33  y.  c.  62),  that  no  imprisonment  under  secib.  5  shall  operate  as  a 
satisfaction  or  extmguishment  of  any  debt,  demand,  or  cause  of  action ;  and 
see  Fish.  Mort.  840 ;  4th  ed.  784. 

A  mortgagee  who  has  assigned  the  mortgage  debt  with  an  express  reser- 
vation of  the  benefit  of  the  security  is  entit&d  to  foreclose :  Morley  v.  if.,  25 
Beav.  253 ;  as  also  the  transferee  of  a  mortgage  subject  to  any  equities 
arising  from  payments  made  by  the  mortgagor  without  notice  of  the  trans- 
fer :  Witherington  v.  TaUy  4  Ch.  288 ;  see  also  Haytoood  v.  Oregg,  24  W.  R 
157. 

A  personal  covenant  by  a  mortgagee  not  to  proceed  for  recovery  of  the 
mortgage  money  without  first  giving  certain  notice,  does  not  affect  me  right 
of  the  transferee  of  the  mortgage,  who  has  made  a  further  advance,  the 
mortgagor  agreeing  that  the  property  shall  not  be  redeemable  until  pa3nnent 
of  the  whole  amount  due,  to  sue  for  an  account  and  payment,  or  foreclosure, 
without  giving  the  notice :  Haywood  v.  Or  egg,  24  W.  B.  157. 

Purchasers  for  value  without  notice  of  a  prior  mortgage  affecting  the 
property,  and  fraudulently  suppressed  at  the  tune  of  their  purchase,  will  be 
treated  as  purchasers  of  the  eauity  of  redemption,  and  are  liable  to  fore- 
closure, but  will  not  be  ordered  oy  the  judgment  to  deliver  up  the  title-deeds : 
Heath  v.  Crealock,  10  Ch.  22;  Greene  v.  Foster,  22  Ch.  D.  566;  Waldy  v. 
Gray,  20  Eq.  238 ;  Hunt  v.  Elmes,  2  D.  F.  &  J.  578.  And  see  Sect.  XV., 
inf.  pp.  1754,  1755. 

As  to  the  effect  of  sham  mortgages  on  the  title  of  a  purchaser  for  value 
without  notice,  see  Keate  v.  Phillips,  18  Ch.  D.  560. 

Mortgagees  having  a  right  of  distress  to  enforce,  payment  of  interest  wiU 
be  allowed  to  distram,  after  a  winding-up,  for  interest  accrued  while  the 
liquidators  were  in  possession,  but  not  for  arrears  accrued  before  the  winding- 
up  :  Be  Brown,  Bayley  and  Dixon,  Exp.  Boberts,  18  Ch.  D.  649. 

The  rule  that  a  mortgagor  of  a  renewable  lease  cannot  hold  a  renewed 
lease,  except  subject  to  the  mortgage,  applies  in  favour  of  the  mortgagee  as 
against  a  subsequent  mortgagee  of  the  reversion  purchased  by  the  mort- 
gagor :  Leigh  v.  Burnett,  29  Ch.  D.  231 ;  Bakestraw  v.  Brewer,  2  P.  Wms. 
511. 

Amount  due.]— The  mortgage  deed  will  be  primd  fade  evidence  of  the 
amount  due :  see  Blackford  v.  Davis,  4  Oh.  304,  309 ;  and  will,  if  supported 
by  the  mortgagee's  oatii,  be  conclusive,  unless  there  be  ground  to  sun)ect 
fraud :  Piddock  v.  Brown,  3  P.  Wms.  289 ;  or  unless  the  mortgage  be  man 
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client  to  solr;  see  Pish.  Mort.  927;  4th  ed.  842;  if  the  security  be  for  a 

running  account,  the  amount  actually  due  must  be  proved :  Melland  v. 

Gray,  2  Y.  &  0.  0.  199. 
i  A  transferee,  who  paid  for  the  mortgage  less  than  the  amount  due,  is 

entitled  to  receive  the  whole  sum  due,  imless  in  a  fiduciary  relation  to  the 
j  mortgagor  :  Batchelor  v.  MiddletoUy  6  Ha.  75 ;  so  the  owner  of  the  equity  of 

'  redemption,  subject  to  two  charges  not  created  by  himself,  may  buy  the  first, 

^  and  use  it  to  its  full  extent,  without  reference  to  the  amount  for  which  he 

has  purchased  it,  to  protect  himself  against  the  second :  Davia  v.  Barrett ^  14 

Beav.  542. 

Bankruptcy.'\--By  the  Bankruptcy  Act,  1883,  s.  39,  Sched.  11.,  rr.  9  et  eeq. 
(as  under  the  Act  of  1869,  ss.  12,  16  (o)),  the  right  of  a  creditor  holding  any 
mortgage,  charge  or  lien  on  the  property  of  a  bankrupt,  or  any  part  thereof, 
as  a  security  for  a  debt  due  to  him  from  the  bankrupt  (sect.  168),  to  realize 
such  security,  remains  unaffected. 

Accordin^y  a  mortgagjee  is  not  prevented  by  the  bankruptcy,  or  by  the 
appointment  of  a  trustee  in  liquidation  of  the  anairs  of  the  mortgagor,  from 
obtaining  foreclosure :  White  v.  Simmons,  6  Ch.  555 ;  CouUhurst  v.  Smith,  29 
L.  T.  N.o.  243,  714 ;  and,  in  the  case  of  a  mortgage  by  deposit,  will  not  be 
compelled  to  give  up  the  title  deeds  forming  his  security :  Exp,  Pannell,  Be 
England,  6  Ch.  Div.  335 ;  Exp,  ZHtton,  1  Ch.  Div.  557 ;  and  the  trustee  in 
bankruptcy  of  an  equitable  mortgagee  may  bring  his  action  for  foreclosure 
instead  of  applying  m  bankruptcy  for  a  sale :  Waddell  v.  Toleman,  9  Ch.  D. 
212 ;  but  sembie,  in  a  proper  case,  and  where  a  sale  cannot  be  carried  out,  the 
Court  of  Bankruptcy  has  jurisdiction  to  direct  a  foreclosure :  Exp.  Fletcher, 
Be  Hart,  9  Ch.  1).  381,  585 ;  10  Ch.  Div.  610. 

If  instead  of  realizing  his  security  he  proves  in  the  liquidation  for  his  debt, 
and  gives  up  his  security,  the  trustee  is  entitled  to  hold  it  for  the  benefit  of 
the  general  creditors,  and  the  rights  of  subsequent  mortgagees  are  not 
accelerated :  Cracknall  v.  Janson,  6  Ch.  D.  735. 

rA  mortgagee  of  a  co.  which  is  being  wound  up  is  entitled  to  commence  or 
proceed  with  a  foreclosure  action  except  on  special  grounds  to  the  contrary : 
k  Be  D.  Lloyd  <fc  Co.,  Lhyd  v.  D.  Lloyd  <fc  Co.,  6  Ch.  Div.  339 ;  St,  Cuthbert,  &c, 

Co.,  W.  N*.  (66)  91  (reversing  35  Beav.  384) ;  Marshall  v.  Glamorgan  Iron  Co., 
7  Eq.  133;  Be  Longendale  Co.,  8  Ch.  D.  150;  and  see  Be  Pound,  Son  and 
ffiOchins,  42  Ch.  Div.  402. 


FORECLOSURE  WHERE  CROWN  DTTERESTED. 

Before  33  &  34  V.  c.  23, — by  which  forfeiture  or  escheat  in  cases  of  con- 
fession, conviction,  or  judgment  of  felony  is  abolished  (sect.  1),  and  the 
Crown  is  authorized  to  commit  the  custody  or  management  of  the  convict's 
property  to  an  admor  to  be  appointed,  &c.  (sect.  9),  in  whom  all  real  and 
personal  property,  including  choses  in  action,  to  which  the  convict  was  at  the 
time  of  his  conviction,  or  should  afterwards,  while  subject  to  the  operation  of 
the  Act,  become  or  be  entitled,  is  to  vest  for  all  estate  or  interest  of  the 
convict  therein  (sect.  10),  with  absolute  power  to  let,  mortgage,  seD,  convey, 
and  transfer  any  part  of  such  property  (sect.  12),  to  pay  costs,  debts,  make 
compensation  to  persons  injured,  and  allowances  to  tne  convict's  family: 
sects.  13,  16 ;  see  sup.  p.  1388— foreclosure  was  not  directed  against  the 
Crown,  but  the  mortgagee  was  directed  to  hold  until  the  Crown  should 
redeem:  see  Beeve  y.  A.G.,2  Atk.  223 ;  or  until  the  security  should l)e  satis- 
fied :  Hodge  v.  A.  G.,  3  Y.  &  0.  342. 

But,  though  the  Crown  (and  now  it  seems  the  admor  appointed  by  the 
Crown  under  33  &  34  Y.  c.  23,  s.  9)  cannot  be  foreclosed,  and  cannot  be 
directed  to  convey  to  a  purchaser,  orders  have  been  made,  the  A.  G.  not 
objecting,  for  a  sale  of  mortgaged  freeholds  (see  Sutton  v.  Smith,  22  July, 
1859,  B.  2613;  PrescoUy.  Tyler,  1  Jur.  470;  2  Jur.  870;  Bogersy.  Maule, 
1  Y.  &  C.  C.  4) ;  and  the  equitable  mortgagor  of  leaseholds  having  been 
convicted  of  felony,  liberty  to  apply  for  a  sale  was  given  in  the  decree  for  an 
account  and  payment  of  principal,  interest,  and  costs,  with  liberty  to  the 
A.  G.  to  apply  for  payment  of  the  balance  after  deducting  the  costs :  see 
Hancock  v.  -4.  (7.,  12  W.  R.  569 ;  and  for  the  like  decree  wnen  a  leasehold 
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interest,  part  of  the  mortgaged  property,  had  become  vested  in  the  Grown  by 
conviction  of  the  mortgagor  for  felony,  see  BartleU  v.  Hees,  12  Eq.  395,  397, 
Form  6,  9up,  p.  1579. 


BTAYma  PB0CEEDIN08  IK  F0RECL0ST7BE  ACTION  OK  KOTIOK  BT  DEFEKDAKT 

— 7  GEO.  2,  C.  20. 

By  7  G.  2,  c.  20,  s.  1,  which  was  re-enacted  in  sabstanceby  the  Ck)mmonIiaw 
Procedure  Act,  1852  (15  &  16  V.  c.  76,  s.  219),  when  any  action  shall  be  brought 
on  any  bond  for  payment  of  the  mortgage  money  or  performance  of  mortgage 
covenants,  or  any  action  of  ejectment  by  a  mortgagee  when  no  foreclosure 
or  redemption  suit  is  depending,  on  the  person  entitled  to  redeem,  the 
defendant  in  such  action,  paying  to  the  mortgagee,  or  in  case  of  his  refusal 
bringing  into  Court,  principal,  interest,  and  costs,  it  shall  be  deemed  full 
satisfaction  of  the  mortgage,  and  the  Court  shall  and  may  discharge  the 
mortgagor  from  the  same,  and  compel  the  mortgagee,  at  the  cost  of  the 
mortgagor,  to  reconvey  the  property. 

By  sect.  2,  when  a  foreclosure  suit  is  depending,  the  Court  is  empowered, 
on  the  I)eft*s  application  and  his  admission  of  the  Pit's  title,  to  make  such  a 
decree  as  the  Pit  would  be  entitled  to  at  the  hearing.  No  new  power,  how- 
ever, was  conferred  by  this  section  on  Courts  of  Equity,  which  had  inherent 
jurisdiction  to  stay  proceedings  whenever  the  Deft  submitted  to  a  decree 
establishing  the  Plt*s  full  demand,  and  the  whole  relief  in  respect  of  such 
demand,  with  costs:  see  Praed  v.  Hull,  1  S.  &  S.  331;  Bmfs  v.  Ford,  4 
Madd.  40. 

And  independently  of  the  Act,  and  where  the  requisitions  have  not  been 
strictly  complied  with,  payment  to  the  mortgagee,  or  into  Court,  of  the 
amount  of  the  mortgage  debt,  will  dischar^  the  mortgagor,  so  that  a  fore- 
closure action  cannot  be  maintained  against  him :  Bourion  v.  Williams,  5 
Ch.  655  (reversing  9  Eq.  297) ;  proceedings  in  a  pending  action  may  be 
stayed:  see  Paynter  v.  Caretv,  Kay,  xxxvi. ;  Jones  v.  Tinney,  V.-C.  K.  B., 
20  Dec.  1845,  cited  lb.  xlv. ;  Challie  v.  Givynne,  M.  E..  11  Mar.  1846,  lb. 
xlvi. ;  or  a  sale  may  be  directed :  Paine  v.  Edwards,  10  W.  E.  709. 

Accordingly,  in  a  suit  against  mortgagor  and  subsequent  incumbrancers, 
proceedings  have  been  stayed  subject  to  payment  into  Court  by  the  mortgagor 
of  sufficient  to  cover  principal,  interest,  and  costs,  and  upon  nis  undertuung 
to  pay  the  deficiency  (if  any)  found  due  upon  taking  tiie  account,  and  to 
indemnify  the  Pit  against  any  proceedings  which  mi^t  be  taken  by  subse- 
quent incumbrancers  for  redeeming  his  security :  Fiance  y.  Cowper,  V.-O.  B., 
18  Apr.  1871,  A.  903 ;  W.  N.  (71)  76. 

And  where  it  was  shown  to  be  highly  probable  that  the  amount  due  to  the 
Pits  would  greatly  exceed  the  value  of  the  property,  and  that  the  costs  of 
further  proceedings  would  be  thrown  away,  prosecution  of  accounts  and 
inquiries  was  stayed  unless  the  Defts  gave  security  for  costs :  Exchange  and 
Hop  Warekottses  v.  Assoc^  of  Land  Financiers,  34  Uh.  D.  195. 

The  mere  fact  that  an  order  for  sale  has  been  made  is  not  equivalent  to 
a  stay  of  proceedings  on  the  personal  judgment  for  the  mortgage  debt :  Re 
Kelday,  Exp,  Meston,  W.  N.  (88)  94. 

And  under  0.  xxii.  1,  a  Deft  may  at  any  time,  in  an  action  to  recover  a 
debt  or  damages,  and  before  or  at  the  time  of  delivering  his  defence,  or  by 
leave  at  any  later  time,  pay  into  Court  a  sum  by  wa}'  of  satisfaction  or 
amends,  and  such  payment  may  be  pleaded  in  the  defence. 

The  Act  7  G.  2,  c.  20,  did  not  extend  to  cases  where  the  right  to  redeem 
was  disputed,  where  questions  of  priority  arose  between  incumbrancers,  where 
the  premises  were  chargeable  witn  further  sums  not  appearing  on  the  mort- 
gage, nor  to  cases  where  subsequent  incumbrancers  would  be  prejudiced : 
s.  3  (re-enacted  in  substance  by  the  Common  Law  Procedure  Act,  1852,  s.  220)  : 
Vaughan  v.  Lloyd,  7  Ves.  489 ;  and  see  Paine  v.  Edtuards,  10  W.  B.  709 ; 
nor  to  cases  where  relief,  independent  of  foreclosure,  was  sought :  Bastard  v. 
Clarke,  7  Ves.  489. 

And  see  further  upon  this  Act,  Pish.  Mort.  334 ;  4th  ed.  324,  326. 
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DEFECTIVE  ASSTJIULNCES. 

The  Ooiirt  -will  aid  a  mortgagee  who  has  a  defective  assurance.  If  the 
mortgage  he  under  a  power,  a  defect  in  the  manner  of  the  execution  of  the 
power  will  be  aided :  Jennings  v.  Moore,  2  Ver,  609 ;  and  see  Bankes  v.  Small, 
84  Ch,  D.  415 ;  36  Ch.  Div.  716;  and  as  to  what  is  a  valid  execution  of  a 
power  to  mortage,  see  Gepp  v.  Majendi,  21  L.  T.  N.S.  1G8 ;  and  see  Toilet 
V.  T.f  1  L.  C.  Eq.  254.  If  a  mortgage  deed  be  inoporativo  f or  want  of  enrol- 
ment, or  the  like,  it  will  operate  as  an  agreement,  and  further  assurance  will 
be  decreed :  Meataer  v.  Gillespie ^  11  Ves.  625;  and  whore  mortgage  of  copy- 
hold was  by  surrender  out  of  Court,  and  before  presentment  the  mortgagor 
became  bankrupt,  the  mortgage  was  upheld  :  Taylor  v.  Wheeler,  2  Yer.  564. 

An  agreement  to  execute  a  mortgage  can  also  be  specifically  enforced: 
Hermann  v.  Hodges,  16  Eq.  18;  Ashton  v.  Corrigan,  13  Eq.  76,  inf,  pp.  1694, 
1703;  see  also  Chap.  L.,  "Specific  Performance." 

Before  the  abolition  of  fines  and  recoveries,  a  tenant  in  tfiil  who  had  made 
a  defective  mortgage  assurance  might  be  decreed  to  make  a  good  title: 
SuUony.  Stone,  2  Atk.  101 ;  and  though  a  defective  assurance  by  a  tenant  in  tail 
is,  by  the  3  &  4  W.  4,  c.  74,  s.  40,  inoperative  as  against  the  issue  in  tail  and 
those  in  remainder,  it  may  be  enforced  as  an  agreement  against  himself  or 
his  assignees  in  bankruptcy :  Edwards  v.  Applebee,  2  Bro.  C.  C.  652,  n. 

A  subsequent  i)erfect  assurance  by  either  tenant  in  tail  or  his  assignees 
in  bankruptcy  will  confirm  a  prior  voidable  assurance  for  value,  except 
against  a  purchaser  for  value  without  notice :  3  &  4  W.  4,  c.  74,  ss.  38,  62 ; 
and  see  Bankruptcy  Act,  1883,  s.  56  (6),  which  gives  to  the  trustee  in  bank- 
ruptcy power  to  deal  with  any  properly  to  which  the  bankrupt  is  beneficially 
entitled  as  tenant  in  tail  in  the  same  manner  as  the  bankrupt  might  have 
dealt  with  the  same,  and  re-enacts  and  makes  applicable  to  proceedings  in 
bankruptcy  under  the  Act  of  1883,  ss.  56 — 73  of  :j  &  4  W.  4,  c.  74. 

A  decree  of  foreclosure  against,  or  release  in  a  foreclosure  action  of  the 
equity  of  redemption  by,  a  tenant  in  tail,  will  bar  his  issue  and  remainders 
over:  Boscarrick  v.  Barton,  1  Ch.  Ca.  217 ;  Beynoldson  v.  Perkins,  Amb.  564. 

An  acknowledgment  of  the  right  to  redeem  made  by  a  tenant  in  tail  of  a 
settled  mortgage  binds  his  issue,  and  all  in  remainder :  Pendleton  v.  Booth, 
IGiflf.  35:  ID.  P.  &  J.  81. 


12.  Sale  in  Default  of  Payment 

Usual  accounts ; — Direction  for  payment  to  Pit,  and  re-conveyance 
by  him — "But  Let,  in  default  &c.  [Form  1,  p.  1575],  the  said  mortgaged 
hereditaments,  or  a  competent  part  thereof,  be  sold  with  the  ax)proba- 
tion  of  the  Judge ;  And  Let  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  credit  of  this  action  &c.,  and  be  applied  in  payment 
of  what  shall  be  certified  to  be  due  to  the  Pit  as  aforesaid,  together 
with  subsequent  interest  and  the  subsequent  costs  of  the  Pit  of  this 
action,  so  far  as  the  same  will  extend ;  but  if  the  same  shall  not  bo 
sufificient  to  pay  sjich  amount  and  such  subsequent  interest  and  costs  in 
full,  this  judgment  is  to  be  without  prejudice  to  the  right  of  the  Pit 
to  enforce  payment  of  the  balance  in  this  action. — Libei'ty  to  apply  at 
Chambers. 

13.  Sale  at  Request  of  Incumbrancers — Bankrupt  Mortgagor  dis^ 
missed — Inquii^  as  to  Charges  and  their  Priorities. 

Dismiss  action  as  against  Deft  13.,  {the  bankrupt  mortgagor)^  with 
eosts  to  be  taxed. — "And  the  Pit  {frst  mortgagee),  and  the  Defts  H. 
fto.  (other  incumbrancers),  by  their  counsel  desiring  an  immediate  sale 
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of  the  hereditaments  hereinafter  mentioned,  Let  the  following  inquiiiee 
and  accounts  be  made  and  taken,  that  is  to  say :  1.  An  inquiry  what 
incumbrances,  other  than  the  Pit's,  affect  the  several  hereditaments 
comprised  in  the  Pit's  mortgage  in  the  statement  of  claim  mentioned, 
or  any  and  what  parts  thereof ;  2.  An  account  of  what  is  due  to  the  Pit 
and  such  other  incumbrancers  respectively,  in  respect  of  their  incum- 
brances ;  3.  An  inquiry  what  are  the  priorities  of  the  several  incum- 
brancers on  the  said  hereditaments ;  4.  And  Let  the  said  hereditaments 
be  sold  with  the  approbation  of  the  Judge ;  And  Let  the  money  to  arise 
by  such  sale  be  applied  in  payment  of  what  shall  appear  to  be  due  to 
the  Pit  and  such  other  incumbrancers  respectively,  according  to  their 
priorities,  and  be  in  the  meantime  paid  into  Court  &c.,  to  the  credit  of 
this  action  &c.,  to  an  account  to  be  intituled,  *  Proceeds  of  sale  of  the 
hereditaments  comprised  in  the  Pit's  mortgage,'  subject  &c." — \_If  so, 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  in  Chambers  for  the 
application  of  the  purchase-money,  as  they  may  be  advised.] — ^Liberty 
to  adopt  accounts  and  proceedings  taken  under  former  order. — ^Adjourn 
&c.— See  Wilkinson  v.  Walker,  M.  R.,  16  Feb.  1858,  B.  579;  LiUUdaU 
v.  Young,  V.-C.  S.,  2  May,  1863,  B.  1064. 

14.  Sale  at  Request  of  Mortgagor  or  of  Puisne  Incumbrancer  on  Pay^ 
ment  into  Court  of  a  Security  Fund — 15  8f  16  V.  c.  86, «.  48. 

LiBEBTY  to  pay  in. — And  upon  the  Defts  R.,  D.,  "W.,  and  C,  or  any 
of  them,  on  or  before  the  —  day  of  — ,  paying  into  Court  to  the  credit 
of  this  action  &c.,  to  be  dealt  with  as  this  Court  shaU  direct,  the  sum 
of  £200 ;  Let  the  lands  comprised  in  the  said  indenture  of  mortgage  be 
sold  with  the  approbation  of  the  Judge  free  from  the  incumbrances  of 
the  Pit  and  the  Defts ;  And  Let  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  credit  of  this  action  &c.,  to  an  account  to  be  intituled, 
"  Proceeds  of  Sale  of  Mortgaged  Property ;"  And  Let  the  following 
&c.: — 1.  An  account  of  what  is  due  to  the  Pit  under  and  by  virtue  of 
his  mortgage  in  the  pleadings  mentioned,  and  for  his  costs  of  this 
action,  including  the  costs  of  the  abortive  sale  in  the  pleadings  men- 
tioned, such  costs  to  be  taxed  &c.  2.  An  account  of  what  is  due  to  the 
Defts  D.  and  "W.  under  and  by  virtue  of  their  said  indenture  of  mort- 
gage. 3.  An  account  of  what  is  due  to  the  Deft  C.  under  and  by  virtue 
of  his  said  indenture  of  mortgage ;  And  Let  the  money  to  arise  by  such 
sale  be  applied  in  payment  of  what  shall  be  certified  to  be  due  to  the 
Pit  and  the  said  Defts  respectively  according  to  their  priorities.  And 
in  case  any  one  or  more  of  the  said  Defts  shall  deposit  the  said  sum  of 
£200  as  aforesaid.  Let,  as  between  the  Defts  or  any  or  either  of  them 
respectively,  the  deposit  so  made  be  without  prejudice  to  the  question 
by  whom  the  same  shall  ultimately  be  borne,  and  any  of  the  parties 
are  to  be  at  liberty  to  apply  respecting  the  said  sum  of  £200  as  they 
may  be  advised.  But  in  case  the  said  sum  of  £200  shall  not  be  so 
paid  into  Court  as  aforesaid  by  the  time  aforesaid,  or  in  case  such  pay- 
ment into  Court  shall  be  so  made,  but  the  hereditaments  comprised  in 
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the  said  indentures  of  mortgage,  or  a  snfiicient  part  thereof  to  satisfy 
the  amount  due  to  the  Pit,  shall  not  have  been  sold  within  four  months 
from  the  date  of  the  said  certificate,  then  Let,  upon  the  Defts  or  any 
of  them  paying  to  the  Pit  what  shall  be  certified  to  be  due  to  him,  as 
hereinbefore  directed,  within  six  months  from  the  date  of  the  Chief 
Clerk's  certificate,  at  such  time  and  place  as  shall  be  thereby  appointed, 
the  Pit  re-assign  the  said  mortgaged  hereditaments  free  and  clear  &c., 
and  deliyer  up  (upon  oath,  if  required)  all  deeds  &c.  to  the  Defts  or 
Deft  so  redeeming,  or  as  they  or  he  shall  direct,  but  without  prejudice 
to  any  question  as  to  the  rights  or  interests  of  the  said  Defts  as  between 
themselves  to  or  in  the  said  hereditaments ;  And  in  default  of  the  said 
Defts,  or  any  of  them,  paying  to  the  Pit  what  shall  be  certified  to  be 
due  to  him  by  the  time  aforesaid ;  Let  the  said  Defts  respectively  f i*om 
thenceforth  stand  absolutely  debarred  and  foreclosed  &c. ;  And  in  case 
of  such  sale,  adjourn  further  consideration. — Liberty  to  apply. — [Add 
Lodgment  Schedule,  Form  3.] — See  Godson  v.  Scott  Russell,  M.  R., 
29  June,  1875,  A.  184;  following  Whitfield  v.  Roberts,  M.  R.,  27  Jan. 
1859,  B.  913;  S.  C,  5  Jur.  N.8.  113;  Bellamy  v.  CockU,  V.-C.  W.,  10 
March,  1854,  A.  860;  18  Jur.  465. 

15.  The  liksy  with  Directions  as  to  Reserved  Biddings, 

UsuAi*  accounts  of  what  is  due  under  Pit's  securities  and  of  rents 
with  wilful  default — and  amount  of  rents  to  be  deducted  [Sect.  II., 
Form  1,  inf.  p.  1620] — and  for  Defts  within  fourteen  days  from  the 
date  of  the  certificate  to  pay  £100  into  Court,  and  thereupon  the  lease- 
hold premises  comprised  in  the  Pit's  securities  to  be  sold  with  the 
approbation  &c.  [Form  14,  sup  J] ;  and  in  reference  to  such  sale  a  reserved 
bidding  is  to  be  fixed  not  less  than  the  amount  of  the  balance  (certified 
to  be  due  to  the  Pit),  and  the  estimated  expenses  of  such  sale,  and 
such  property  is  to  be  sold  in  one  lot,  or  if  not  sold  in  one  lot  then  to 
be  sold  in  two  lots,  and  in  such  last-mentioned  case  the  sale  of  the  first 
lot  is  to  be  contingent  on  the  second  lot  being  also  sold ;  And  Let  the 
money  to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of  this 
action  &c.,  and  be  applied  in  the  first  place  in  satisfying  what  shall  be 
certified  to  be  the  amount  of  such  balance ;  And  in  case  any  one  or 
more  of  the  said  Defts  shall  deposit  &c. — Directions  for  sale  or  fore- 
closure as  in  Form  14,  sup, — [Add  Lodgment  Schedule,  No.  3.] — See 
Lo/t  V.  Leiffh,  V.-C.  H.,  17  Nov.  1874,  B.  3172. 

16.  Land  declared  free  from  Incumbrances — Purchase-money  brought 
into  Court — Conveyancing  Act^  1881,  «.  6. 

Upon  the  application,  by  .originating  sunmions,  of  A.  B.,  and  upon 
hearing  the  solrs  for  the  said  A.  B.  and  for  C.  D.,  Let  A.  B.  be  at 
liberty  to  lodge  in  Court,  as  directed  in  the  schedule  hereto,  £ — ,  being 
the  amount  required  to  meet  the  incumbrance  created  by  &c. ;  And  the 
Judge  doth  dedare  that,  upon  such  lodgment  in  Court  as  aforesaid 
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being  made,  the  lands  ftc.  will  be  freed  from  the  charge  of  £ — . 
— [Add  Lodgment  Schedule,  Form  3.] — Re  Lord,  Kay,  J.,  13  July, 
1889,  B.  1527. 

17.  Sale  out  of  Court  on  giving  8eeuriti/j  or  Foreclosure  on  failure  to 

sell. 

This  action  coming  on  for  trial  &c.,  and  upon  bearing  counsel  for  the 
Pit  and  the  Defts,  and  the  Defts  A.  B.  and  C.  D.  (second  mortgagees)  re- 
questing a  sale  instead  of  a  foreclosure,  Let  the  Defts  A.  B.  and  0.  D. 
be  at  liberty,  on  or  before  &c.,  to  pay  into  Court  &c.  £100.  On  pay- 
ment in  as  aforesaid,  or  security  being  given  to  the  satisfaction  of 
the  Judge  for  a  like  sum,  Let  the  lands  &c.  be  sold  by  the  Pit  by 
public  auction  or  private  contract,  in  such  lot  or  lots,  and  generally 
in  such  manner  and  subject  to  such  particulars,  conditions,  and  pro- 
visions as  he  shall  think  fit,  free  from  the  incumbrances  of  the  Pit 
and  the  Defts  A.  B.  and  G.  D.  Leave  to  all  parties  not  having  con- 
duct of  sale  to  bid.  Beserve  biddings  to  be  fixed  by  the  Judge,  and 
not  to  be  less  in  the  whole  than  the  amount  to  be  certified  to  be 
due  to  the  Pit.  Purchase-moneys  to  be  paid  into  Court. — ^Let  fol- 
lowing accounts  be  taken:  (1)  Account  of  what  due  &c.  to  Pit  under 
his  mortgage ;  (2)  Account  of  what  &c.  due  to  Defts  A.  B.  and  C. 
D.  under  their  mortgage. — Purchase-moneys  to  be  applied  first  in 
payment  of  amount  due  to  Pit,  then  of  amount  due  to  Defts  A.  B.  and 
C.  D.  But,  firstly,  in  case  £100  not  paid  in  or  security  given  by  time 
aforesaid,  or,  secondly,  in  case  payment  made  or  security  given,  but 
Pit  shall  not  have  succeeded  in  selling,  within  six  months  from  the 
date  of  the  Chief  Clerk's  certificate,  the  said  hereditaments,  or  a  suffi- 
cient part  to  satisfy  amount  due  to  the  Pit,  Let  Defts,  or  any  of 
them,  redeem  or  be  absolutely  foreclosed. — [Add  Lodgment  Schedule, 
Form  3.]— i^aw/ V.  Pattinson,  Pearson,  J.,  29  March,  1886,  B.  2247. 

18.  Sale  out  of  Court  on  giving  Security — Reserve  Price  to  cover 
Mortgage  Debt  and  Costs. 

Upon  motion  &c..  And  this  Court  being  satisfied  by  the  evidence 
that  all  persons  interested  in  the  estate  to  be  sold  are  before  the  Court, 
doth  order  that,  on  payment  into  Court  of  £ —  as  hereinafter  men- 
tioned, the  Pits  be  at  liberty,  on  or  before  &c.,  to  sell  the  mortgaged 
premises  comprised  in  the  mortgaged  securities  mentioned  in  the 
originating  summons  out  of  Court,  subject  to  the  reserve  price  to  cover 
the  mortgage  debts  and  costs  being  fixed  by  the  Judge ;  And  Let  the 
moneys  to  arise  by  such  sale  be  paid  into  Comi;  to  the  credit  of  &c. ; 
And  Let  the  Pits  A.  and  B.  pay  into  Court  before  such  sale,  as  in  the 
schedule  hereto,  £ —  to  meet  the  expenses  of  the  said  sale  and  the 
general  costs. — Liberty  to  apply. — [Add  Lodgment  Schedule,  Form 
No.  3.] — Brewer  v.  Square,  Kekewich,  J.,  4th  March,  1892,  A.  355 
S.  C,  (1892)  2  Ch.  111. 
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NOTES. 

SALE. 

By  the  Conveyancing  Act,  1881  (44  &  45  Y.  c.  41),  s.  25,  repealing  and 
replacing  with  variations  15  ft  16  V.  c.  86,  s.  48,  (1)  "any  person 
entitled  to  redeem  mortgaged  property  may  have  a  judCTient  or  order  for 
sale  instead  of  for  redemption  in  an  action  brought  oy  him  either  for 
redemption  alone,  or  for  sale  alone,  or  for  sale  or  redemption  in  the  alterna- 
tive. (2)  In  any  action,  whether  for  foreclosure  or  for  redemption,  or  for 
sale,  or  for  the  raising  and  payment  in  any  manner  of  mortgage  monev,  the 
Court,  on  the  request  of  the  mortgagee,  or  of  any  person  interested  either  in 
the  mortgage  money  or  the  right  of  redemption,  and  notwithstanding  the 
dissent  of  any  other  person,  and  notwithstanding  that  the  mortgagee  or  any 
person  so  interested  does  not  appear  in  the  action,  and  without  allowing  any 
time  for  redemption  or  for  payment  of  any  mortgage  money,  may,  if  it 
thinks  fit,  direct  a  sale  of  the  mortgaged  property,  on  such  terms  as  it  thinks 
fit,  including,  if  it  thinks  fit,  the  deposit  in  Court  of  a  reasonable  sum  fixed 
by  the  Court  to  meet  the  expenses  of  sale,  and  to  secure  performance  of  the 
terms.  (3)  But,  in  an  action  brought  by  a  person  interested  in  the  right  of 
redemption  and  seeking  a  sale,  the  Court  may,  on  the  application  of  any 
Deft,  direct  the  Pit  to  give  such  security  for  costs  as  the  Court  thinks  fit,  and 
may  give  such  directions  as  it  thinks  fit,  respectine  the  costs  of  the  Defto  or 
any  of  them.  ^4)  In  any  case  within  this  section  tne  Court  may,  if  it  thinks 
fit,  direct  a  sale  without  previously  determining  the  priorities  of  incum- 
brancers.*'    The  section  does  jiot  extend  to  Ireland. 

Notwithstending  the  Conveyanciug  Act,  the  Court  will  not  order  a  sale 
where  the  value  of  the  estate  is  insufficient  to  cover  what  is  due  to  the  first 
mortgagee,  who  asks  for  foreclosure :  Merchant  Banking  Co,  of  London  v. 
L<mdon  and  Hameatic  Bk.,  56  L.  J.  Ch.  479 ;  W.  N.  (86)  6. 

The  Deft  not  appearing,  the  Court  directed  an  account,  and,  on  certificate, 
a  sale  of  so  mucn  as  should  be  sufficient  to  satisfy  what  should  be  found 
due:  Wade  v.  Wilson,  22  Ch.  D.  235;  and  see  York  Union  Banking  Co,  v. 
Artley,  11  Ch.  D.  205. 

As  to  discharge  of  incumbrances  under  sect.  5  of  the  Conveyancing  Act, 
V,  sup.  Vol.  I.  p.  295 ;  and  see  Milford  Haven  By,  Co,  v.  Mowatt,  28  Ch.  D. 
402,  where  an  order  was  made  that,  upon  the  purchase-money  being  paid 
into  Court,  with  such  further  sum  as  would  cover  the  principal  and  interest 
due  to  the  mortgagee,  and  ten  per  cent,  extra,  the  mortgaged  pro^rty 
should  vest  in  the  purchaser,  free  from  a  right  of  option  of  purchase  claimed 
by  the  mortgagee  under  the  terms  of  the  mortgage  deed. 

The  discretion  g^ven  by  15  &  16  Y.  c.  86,  s.  48,  was  exercised  for  the 
benefit  of  all  parties  and  so  as  not  to  operate  oppressively  on  any  person 
interested :  Hurst  v.  H,  16  Beav.  372. 

A  sale  was  not  ordered  as  of  course,  or  without  some  special  reason :  see 
Heath  v.  Crealock,  10  Ch.  22  (varying  18  Eq.  215,  and  refusing  a  sale,  as  the 
Defts  could  not  be  deprived  of  the  deeds  which  they  had  ac<mired  as  pur- 
chasers of  the  equity  of  redemption  without  notice) ;  Bohertsy,  JPrice,  1  W.  R. 
303 ;  e,g,,  circumstances  of  such  complication  that  the  common  judgment 
could  not  be  conveniently  worked  out:  see  Hiorns  v.  Holtom,  16  Jur.  1077 ; 
Wickham  v.  Nicholson,  19  Beav.  38. 

The  existence  of  the  usual  power  of  sale  is  not  a  ground  for  refusing  the 
order :  Hutton  v.  Sealy,  4  Jur.  N.8.  450. 

Leave  to  apply  in  Chambers  for  a  sale  was  given  to  a  purchaser  from  the 
mortgagor,  wno  was  joined  as  a  co-Deft:  Oreenough  v.  LiiUer,  15  Ch. 
D.  93. 

And  at  the  request  of  a  second  mortgagee  an  order  was  made  for  sale  or 
foreclosure  in  case  sale  should  not  be  effected :  Saul  v.  Pattinson,  55  L.  J.  Ch. 
831 ;  see  Form  17,  sup,  p.  1590. 

A  sale  of  an  undertekmg  for  the  public  benefit  cannot  be  ordered  without 
the  authority  of  Parliament :  Be  Barton-upon^Humher  Water  Co,,  42  Ch.  D. 
585 ;  Blaker  v.  Herts  and  Essex  Water  Co,,  41  Ch.  D.  399. 

Where  the  order  was  made  for  sale  by  the  Plte  out  of  Court,  Chitty,  J., 
followed  the  Form,  ante,  Yol.  I.  p.  288,  prefacing  the  crder  with  the  declara- 
tion required  by  O.  li.  1a,  where  the  proceedmgs  are  '*  altogether  out  of 
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Court : "  Cumberland  Union  Bkg.  Co,  y.  Marypori  Iron  Co,,  (1892)  1  Oh.  92  ; 
aee  Form  18,  tup,  p.  1590. 

An  order  giving  leave  to  the  mortgagor  to  sell  out  of  Court  may  be  made, 
although  an  effectual  notice  to  pay  off  has  been  given  by  the  mortgagee ; 
but  t^e  Court  will  limit  the  time  within  which  the  mortgagor  may  sell,  will 
require  a  reserved  price  to  be  fixed  sufficient  to  cover  the  principal,  interest 
and  costs,  and  require  the  deposit  of  a  sum  in  Court  as  security  for  costs : 
Brewer  v.  Square,  (1892)  2  Ch.  Ill ;  Form  18,  9up,  p.  1590. 

By  the  Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  s.  27,  subject  to  any 
entry  to  the  contrary  on  the  register,  the  registered  proprietor  of  a  registered 
charge  may,  at  any  time  after  the  expiration  of  the  appointed  time,  sell  and 
transfer  the  land  on  which  he  has  a  registered  chaige  as  if  he  were  the 
registered  proprietor  of  such  land. 

Immediate  Sale,'] — In  a  foreclosure  action  against  an  infant  an  immediate 
sale  was  ordered  when  dearlv  for  his  benefit :  Afears  v.  Best,  10  Ha.  li. ;  and 
see  8up.  pp.  830  et  seq, ;  as  also  when  infants,  not  parties,  were  beneficially 
interested  in  the  equity  of  redemption,  on  an  affidavit  by  the  trustee  that 
the  sale  would  be  beneficial  to  the  mfants :  Siffkin  y.  Davis,  Kay,  xxi. 

An  immediate  sale  was  directed  by  oonsent :  Wigkam  v.  Measor,  b  W.  R. 
894 ;  or  adversely  to  the  mortgagor,  where  all  parties  interested  in  the  equity 
of  redemption  were  represented :  Marriott  y.  Kirkham,  3  Giff .  536 ;  or  where 
the  property  was  wholly  unproductive :  Foster  y.  Harvey  (2),  11  W.  R.  899 ; 
4  D.  J.  &  S."  59 ,'  or  the  rents  insufficient  to  keep  down  tne  interest :  Phillipe 
y.  Gutteridge,  4  1).  &  J.  531 ;  and  where  there  was  a  considerable  arrear  of 
interest :  Smith  y.  Bobinson,  1  Sm.  &  G.  140 ;  Newman  v.  Selfe,  33  Beav.  522. 

And  in  general  the  Pit  is  entitled  to  a  sale  before  trial  on  showing  a  case 
for  it :  Davis  v.  Ashwin,  47  L.  J.  Ch.  70. 

But  the  Court  will  not  order  an  immediate  sale  unless  under  special 
circumstances :  Oreen  y.  Biggs,  52  L.  T.  N.S.  680, 

And  a  delay  has  been  allowed  of  one  month :  Staines  y.  Budlin,  9  Ha.  liii. ; 
Smith  v.  Bohinson,  sup, ;  Wade  y.  Wilson,  22  Ch.  D.  235 ; 

—of  three  months :  Newman  y.  Selfe,  sup,  ;  Oreen  v.  Biggs,  sup, ; 

—of  four  months :  Whitfield  y.  Boberts,  5  Jur.  N.S.  113 ; 

—of  six  months :  Lloyd  v.  Whittey,  17  Jur.  754. 

Deposit,"] — Where,  in  consequence  of  the  first  mortgagee,  or  those  claiming 
under  him,  refusing  consent  to  a  sale,  a  sum  was  directed  to  be  deposited  in 
Court,  it  was  required  to  be  sufficient  to  meet  the  probable  expenses  of  an 
abortive  sale ;  and  a  reserved  price  was  fixed  sufficient  to  cover  the  amount 
due  to  the  first  mortgagee :  Whitfield  y.  Boberts,  5  Jur.  N.S.  113 ;  Burmester 
y.  Moxon,  35  Beav.  310 ;  WitU  v.  Young,  W.  N.  (70)  172 ;  and  Forms  14,  15, 
17,  sup,  pp.  1588 — 1590;  and  the  money  deposited  nas  been  held  applicable 
to  indemnify  the  first  mortgagee  for  the  costs  incurred  by  hiin  in  an  attempted 
sale  :  CorselUs  v.  Batman,  4  Eq.  156. 

Conduct  of  Sale.] — ^In  a  suit  by  second  mortgagee  of  a  moiety  who  applied 
for  a  sale,  the  conduct  of  the  sale  was  given  to  the  first  mortgagee  of  the 
entirety,  as  more  convenient  and  less  expensive :  Hexvit  v.  Nanson,  7  W.  R.  5. 

The  conduct  of  the  sale  was  given  to  the  first  moi-tgagee  where  the  value 
of  the  property  was  more  than  enough  to  pay  off  aU  incumbrances :  Christy 
V.  Van  Tromp,  W.  N.  (86)  111. 

In  an  equitable  mor^gee's  action  the  conduct  of  the  sale,  in  the  absence 
of  objection,  was  given  to  the  Defts,  as  it  was  to  their  interest  to  obtain  the 
best  price ;  and  they  being  alone  liable  for  the  costs  of  sale,  security  was  not 
remured :  Davies  v.  Wright,  32  Ch.  D.  220 ;  but  in  Brewer  y.  Square,  (1892) 
2  Ch.  Ill,  Form  18,  sup,  p.  1590,  a  sum  of  £100  was  directed  to  be  deposited 
in  Court  to  meet  the  costs  of  sale. 

And  a  reserved  price  having  been  fixed,  sufficient  to  cover  the  first  and 
second  mortgages,  the  conduct  of  the  sale  was  given  to  the  mortgaxpor,  the 
third  and  fourth  mortgagees  so  desiring :  Woolley  v.  Colman,  21  Ch.  D.  169. 

Mortgagees  selling  by  direction  of  the  Court  in  a  foreclosure  action  are 
ordinary  vendors,  not  responsible  for  the  conduct  of  otiier  parties  to  the 
action  :  Union  Bk,  y.  Munster,  37  Ch.  D.  51. 

Pending  a  foreclosure  suit,  leave  was  given  to  carry  out  a  sale  of  the 
mortgaged  property  without  the  control  oi  the  Court,  all  parties  being  aui 
juris  and  consenting,  but  the  purchase-money  was  ordered  into  Court :  Belph 
Y.  ffortan,  19  W.  B.  220. 
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stage  of  Adion,'] — ^The  order  for  sale,  under  16  &  16  V.  c.  86,  "^^as  to  be 
made  at  the  hearing,  and  not  after  a  decree  for  foreclosure :  Wayn  y.  LewiSy 
1  Dr.  487 ;  Oirdlestone  y.  Lavender j  9  Ha.  liii ;  but  a  sale  was  directed  after  a 
foreclosure  decree  with  consent  of  mortgagor  and  first  mortgagee :  Laslett 
y.  Cliffe^  2  S.  &  G.  278 ;  and  also  with  consent  of  first  and  second  mortgagees, 
after  decree,  but  before  it  was  drawn  up,  in  the  absence  of  mortgagor,  against 
whom  the  bill  had  been  taken  pro  oonfeMo:  Woodford  y.  Brooking ^  17  Eq. 
.  425. 

But  under  the  Conyeyanciug  Act,  the  order  for  sale  may  be  made  at  any 
stage  of  the  action :  Ujiion  Bk.  of  London  v.  Ingram,  20  Ch.  Diy.  463 ; 
Woolley  y.  Colman,  21  Ch.  D.  169. 

But  the  Court  wiU  not  exercise  the  discretion  when  the  mort^gor  has  had 
no  notice  of  the  intention  to  apply  for  a  sale :  Sovih  Western  VUt/rict  Bk,  v. 
Turner,  31  W.  R.  113. 

It  has  been  held  that,  in  an  ordinary  foreclosure  action,  the  Court  has  no 
jurisdiction  to  direct  a  sale  upon  an  mterlocutory  application :  London  and 
County  Bkg,  Co.  y.  Dover,  11  Oh.  D.  204 ;  except  under  special  circumstances : 
DavU  y.  Ashwin,  26  W.  R.  139 ;  and  see  Morg.  200,  201,  560. 

Applicatioji  of  Proceeds,^ — Upon  a  sale  of  the  property,  the  proceeds  are 
applicable  in  payment  of  interest  and  costs,  and  then  in  reduction  of  the 
prmcipal :  Thompson  y.  Hudson,  10  £q.  497  ;  and  mortgaged  premises  used 
for  trade  haying  been  taken  by  a  company,  the  mortgagee  was  entitled  to 
the  compensation  paid  for  goodwill  as  well  as  to  the  yalue  of  the  house  in 
discharge  of  his  security :  King  y.  Midland  By,  Co,,  17  W.  R.  113. 

After  an  agreement  by  the  mortgagor,  which  had  not  been  acted  upon,  to 
release  his  equity  of  redemption,  he  was  held  entitled  to  the  surplus  proceeds 
of  a  sale  of  the  mortgaged  property :  Bvshhrook  y.  Lawrence,  5  Ch,  3 ;  8 
Eq.  25. 

According  to  the  present  practice,  the  proceeds  of  sale  are  directed  to  be 
applied  in  payment  of  what  shall  be  certified  to  be  due  to  the  Pit,  aud  in  the 
meantime  to  be  paid  into  Court ;  and  imder  the  liberty  to  apply,  the  Pit  may 
by  summons  at  Chambers  obtain  payment. 

Upon  proof  by  affidayit  of  the  amount  of  debt  and  interest  due  to  puisne 
incumbrancers  they  haye  obtained,  on  terms,  payment  of  the  balance  in 
Court  of  proceeds  of  sale  without  taking  the  account :  see  Bingham  y.  King, 
14  W.  R.  414. 

The  surplus  proceeds,  after  sale,  of  settled  property  mortgaged  by  husband 
and  wife  are  not  subject  to  the  trusts  of  the  settlement,  but  pass  to  the 
husband  or  his  admor :  Jone^  y.  Davies,  8  Ch.  D.  205. 

A  mortgagee  exercising  his  power  of  sale  is  not  a  trustee  for  the  mort- 
gagor, except  as  to  the  surplus  money  remaining  in  his  hands :  Warner  y. 
Jacob,  20  Ch.  D.  220;  Farrar  y.  Farrars,  Limited,  40  Ch.  Div.  396,  410; 
Charles  y.  Jones,  35  Ch.  D.  544 ;  and  v,  inf,  p.  1635. 

A  legal  or  equitable  mort^a^ee  does  not,  oy  consenting^  to  a  judgment  for 
sale  in  a  foreclosure  or  admmistration  action,  lose  his  nght  to  payment  of 
costs  in  priority  to  the  Defts  :  Cook  y.  Hart,  12  Eq.  459,  following  Cutfield  y. 
Bichards,  26  Beay.  241 ;  Wade  y.  Ward,  4  Dr.  602 ;  Tuckley  y.  Thompson, 
IJ.  &  H.  126;  and  see  sup.  p.  1213. 


19.  Common  Redemption  Judgment, 

Let  the  following  accounts  be  taken,  that  is  to  say :  1.  An  aooount 
of  what  is  due  to  the  Deft  under  and  by  yirtue  of  his  mortgage  in  the 
pleadings  mentioned,  and  for  his  costs  of  this  action,  such  costs  to  be 
t€txed  &c. ;  [2.  If  the  Deft  has  been  in  possession,  account  of  rents  and 
profits,  and  amount  to  be  deducted.  Sect.  II.  Form  1,  inf,  p.  1620J; 
And  Let,  upon  the  Pit  paying  to  the  Deft  what  shall  be  certified  to  be  due 
to  him  [after  such  deduction  as  aforesaid],  within  six  months  after  &c., 
at  such  &c.,  the  Deft  re-conyey  [re-surrender,  re-assign]  the  mortgaged 
hereditaments  free  and  clear  of  and  from  all  incumbrances  done  by 
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him  or  any  person  olaiming  by,  from,  or  under  liim ;  and  deliyer  up 
all  deeds  &c. ;  but  in  default  of  the  Fit  paying  to  the  Deft  what  shall 
be  certified  to  be  due  to  him,  after  such  deduction  as  aforesaid,  by  the 
time  aforesaid,  Let  this  action  from  thenceforth  stand  dismissed  out  of 
this  Court  [with  costs,  to  be  taxed  &c.]  [if  it  is  alleged  that  the  mort- 
gagee has  been  overpaid,  or  that  nothing  is  due,  add — but  if  it  shall 
appear  on  taking  the  said  accounts  that  there  is  nothing  due  to  the 
Deft,  Let  the  Deft,  within  twenty-one  days  after  the  date  of  the  Chief 
Clerk's  certificate,  convey  &c. ;  And  Let  the  Deft  within  the  time  afore- 
said pay  to  the  Pit  the  amount,  if  any,  which  shall  be  certified  to  be 
due  from  the  Deft  in  excess  of  the  amount  due,  such  amount  to  be 
certified.] — Liberty  to  apply. — See  Girdhamy,  Cfcyy,  V.-O.  B.,  5  April, 
1876,  A.  1130. 

20,  Redemption  after  Tender — Payment  into  Court — Costs^ 
Charges^  and  Hrpenses. 

'*  Let  the  Pits  H.  &c.  be  at  liberty,  on  or  before  &c.,  to  lodge  the 
sum  of  £600  in  Court,  as  directed  in  the  schedule  hereto ;  And  Let, 
upon  such  payment  being  made,  the  Defts  P.  &c.  deliver  up  all  deeds 
&c. ;  And  Let  an  account  be  taken  of  what  on  the  —  day  of  —  {date  of 
tender)  was  due  to  the  Defts  under  and  by  virtue  of  their  mortgage 
security  &c. ;  And  if  it  shaU  appear,  on  taking  the  said  account,  that 
the  amount  due  to  the  Defts  on  the  said  —  day  of  —  did  not  exceed 
the  sum  of  £570  (sum  tendered),^ — Tax  the  Pits'  costs  of  action,  and 
amount  to  be  deducted,  and  the  balance  remaining  due  to  Defts,  to  be 
paid  out  of  the  said  £600  when  paid  in,  and  thereupon  Defts  to  re- 
convey  &c.,  and  the  residue  of  the  £600  to  be  repaid  to  the  Pits ;  but 
if  the  Pits  shall  not  pay  in  the  £600,  upon  the  Pits  paying  to  the 
Defts  the  amount  certified  to  be  due,  within  six  months  &c.,  Defts  to 
reconvcy  and  deliver  all  deeds  &c.,  but  in  default  the  action  to  stand 
dismissed,  with  costs : — '*  But  in  case  it  shall  appear  on  taking  such 
accounts  that  the  amount  due  to  the  Defts  on  the  said  —  day  of  —  did 
exceed  the  said  sum  of  £570,  Let  subsequent  interest  be  computed  from 
that  day,  and  added  to  what  shall  appear  to  be  due  as  aforesaid." — 
Defts'  costs  of  suit  to  be  taxed,  and  amount  to  be  added ;  and  what 
shall  be  certified  to  be  due  to  be  paid  out  of  the  £600,  and  the  residue 
to  the  Pits  ;  or  if  the  £600  is  insufficient,  the  whole  to  be  paid  to  the 
Defts  in  part  payment,  and  the  balance  to  be  paid  by  the  Pits ;  and 
thereupon  Defts  to  reconvey  &c. ;  And  in  case  the  Pits  shall  not  pay  in 
the  £600,  usual  directions  for  redemption,  or  action  to  stand  dismissed, 
with  costs. — [Add  Lodgment  Schedule,  Form  3.] — See  Harmer  v. 
Priestley,  M.  E.,  9  May,  1853,  A.  993  ;  16  Beav.  569  ;  see  also  Hoskin 
v.  Sincock,  V.-C.  K,  28  Feb.  1865,  A,  2557;  S.  C,  13  W.  E.  487. 

21.  Redemption — Chattels. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Pit  and  the  Defts ;  Let  the  following  account  be  taken  (that  is  to 
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say):  (1)  An  account  of  what  (if  anything)  is  due  by  the  Pit  for 
principal  and  interest  on  the  charges  to  A.  B.  &  Co.,  in  the  pleadings 
mentioned,  and  for  the  costs  of  the  Defts  0.  D.  and  E.  F.  respectirely, 
of  this  action,  such  costs  to  be  taxed  by  the  taxing  master ;  And  in 
taking  such  account  credit  is  to  be  given  to  the  Pit  for  any  moneys  paid 
by  him  to  Messrs.  X.  or  otherwise  properly  expended  in  recovering  the 
securities  comprised  in  &c.,  with  interest  on  the  sums  so  paid  or  ex- 
pended at  the  rate  of' £5  p.  c.  per  ann. ;  And  Let,  upon  the  Pit  paying 
into  Court  as  directed  in  the  schedule  hereto  what  (if  anything)  shall 
be  certified  to  be  duo  from  him  upon  taking  such  account  within  six 
months  after  the  date  of  the  Ohief  Clerk's  certificate,  the  Defts  C.  D. 
and  E.  P.  respectively,  at  the  Pit's  costs,  re-assign  and  deliver  up  to 
the  Pit  the  premises  subject  tb  the  said  charges,  free  and  dear  of  and 
from  all  incumbrances  made  by  them  respectively,  or  any  person  claim- 
ing by,  from  or  under  them  respectively ;  And  in  default  of  the  Pit 
paying  into  Court  as  aforesaid  what  shall  be  certified  as  aforesaid  by 
the  time  aforesaid,  Let  this  action  stand  dismissed  out  of  this  Court  as 
against  the  said  Defts,  with  costs  &c. ;  And  Let,  if  it  shall  appear,  on 
taking  the  said  account,  that  there  is  nothing  due  by  the  Pit,  the  Defts 
C.  D.  and  E.  P.  respectively,  within  twenty-one  days  after  the  date  of 
the  Chief  Clerk's  certificate,  re-assign  and  deliver  up  to  the  Pit  the  pre- 
mises subject  to  the  said  charges,  free  and  clear  &c. — Liberty  to  apply. 
— [Add  Lodgment  Schedule,  directing  lodgment  of  amount  certified  to 
be  due.j—iJtftfc;?  V.  Cooper,  Chitty,  J.,  28  Oct.  1884,  B.  3543. 

22.  Redemption  Actmi — Tender  declared  to  be  unconditional. 

Upon  motion  by  way  of  appeal  &c.  by  counsel  for  the  Pit,  and  upon 
hearing  counsel  for  the  Deft,  this  Court  being  of  opinion  that,  on  the 
30th  day  of  September,  1890,  an  unconditional  tender  of  £ — ,  for 
principal,  interest,  and  costs,  was  made  by  the  Pit  to  the  Deft,  Let  the 
said  order  be  varied,  and,  as  varied,  be  as  follows : — Let  the  following 
accounts  be  taken :  (1)  An  account  of  what,  on  the  30th  September, 
1890,  was  due  to  the  Deft  under  and  by  virtue  of  the  mortgage  secu- 
rity, dated  &c. ;  (2)  Usual  account  of  rents  and  profits,  and  set-ofE  and 
balance  to  be  certified. — Adjourn  further  consideration. — ^Eeserve  costs. 
— But  if  it  shall  appear  that  such  balance  exceeds  the  said  £ — ,  Let 
both  such  accounts  be  further  prosecuted,  including  in  the  first-men- 
tioned account  the  Deft's  costs  of  this  action  after  deducting  the  Pit's 
costs  of  this  appeal,  such  costs  to  be  taxed  &c. — Usual  consequential 
directions  in  a  redemption  action. — Greenwood  v.  Sutcliffe,  C.  A.,  11 
Nov.  1891,  A.  1466 ;  S,  C,  (1892)  1  Ch.  1. 

23.  Redemption  since  the  Conveyancing  Acty  s.  17 — Freeholds  and 
Copyholds  separately  Mortgaged — Costs, 

Upon  motion  for  judgment  in  default  of  the  Deft  delivering  a 
defence,  this  day  made  uoto  this  Court  by  counsel  for  the  Pit,  and 
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upon  reading  &c.y  Let  the  following  accounts  be  taken: — 1.  An 
account  of  what  is  due  to  the  Pit  under  and  by  virtue  of  the  d.eed, 
dated  — ,  1882,  in  the  statement  of  claim  mentioned,  and  for  his  costs 
of  this  action  to  be  taxed  by  the  Taxing  Master ;  2.  An  account  of 
what  is  due  to  the  Pit  under  and  by  virtue  of  the  deed  dated  — ,  1883,  in 
the  statement  of  claim  mentioned,  and  for  his  costs  of  this  action  to  be 
taxed  by  the  Taxing  Master ;  And  Let  H.,  the  receiver  appointed  in 
this  action  by  the  order  dated  &c.,  pay  any  balance  or  balances  not 
exceeding  any  interest  due  to  the  Pit  on  the  said  deed  dated  — ,  1883, 
which  may  be  in  his  hands  previously  to  such  last-mentioned  account 
being  certified  in  respect  of  the  rents  and  profits  of  the  hereditaments 
comprised  in  the  said  deed  to  the  Pit,  in  satisfaction  or  part  satisfaction 
of  the  interest  due  in  respect  of  such  mortgage ;  And  Let  the  same  be 
allowed  to  the  receiver  on  passing  his  accounts ;  And  Let  the  Pit  be 
debited  with  any  balance  or  balances  so  paid  to  him  by  such  receiver 
as  aforesaid  ;  And  Let  upon  the  Deft  paying  to  the  Pit  what  shall  be 
certified  to  be  due  upon  either  of  the  said  accounts,  within  six  months 
after  the  date  of  the  Chief  Clerk's  certificate,  at  such  time  and  place 
as  shall  be  thereby  appointed,  the  Pit  release  the  hereditaments  and 
premises  comprised  in  the  mortgage  in  respect  of  which  the  amount 
certified  to  be  due  shall  be  paid  free  and  clear  of  and  from  aU  incum- 
brances made  or. effected  by  him,  or  any  person  claiming  by,  from,  or 
under  him,  and  deliver  up  upon  oath,  if  required,  all  deeds  and 
writings  in  his  custody  or  power  relating  thereto,  to  the  Deft  or  to 
whom  he  shall  appoint ;  But  in  default  of  the  Deft  paying  to  the  Pit 
what  shall  be  so  certified  to  be  due  to  him  under  or  by  virtue  of  the 
deed  dated — ,  1882,  by  the  time  to  be  appointed  in  that  behalf.  Let  the 
Deft  stand  absolutely  debarred  and  foreclosed  of  and  from  all  right, 
title,  interest,  and  equity  of  redemption  of,  in,  and  to  the  hereditaments 
comprised  in  the  said  deed  ;  And  this  Court  doth  declare  that  the  Pit 
will  be  entitled  to  the  said  hereditaments  free  and  clear  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the 
same,  and  to  have  an  absolute  conveyance  thereof  accordingly;  And 
Let  the  Deft  convey  the  same  hereditaments  to  the  Pit,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct;  And  in  default  of  the  Deft 
paying  to  the  Pit  what  shall  be  certified  to  be  due  to  him  as  aforesaid, 
under  and  by  virtue  of  the  said  deed  dated  — ,  1883,  by  the  time  to  be 
appointed  as  aforesaid  in  that  behalf.  Let  the  Deft  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  right,  title,  interest,  and  equity 
of  redemption  of,  in,  and  to  the  copyhold  hereditaments  comprised  in 
such  deed ;  And  in  case  of  such  foreclosure.  Let  the  Deft  surrender  the 
same  copyhold  hereditaments  to  the  use  of  the  Pit,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct,  and  in  default  thereof  this  Court 
doth  declare  that  the  Pit  will  be  entitled  to  be  admitted  to  such  copy- 
hold hereditaments ;  And  in  the  event  of  the  Deft  paying  to  the  Pit 
what  shall  be  certified  to  be  due  to  him  on  one  or  both  of  the  said 
accounts  within  the  time  aforesaid,  Let  the  Deft  pay  to  the  Pit  his 
costs  of  this  action,  to  be  certified  as  aforesaid,  on  the  account  No.  1 
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or  No.  2,  or  on  both  of  the  said  acoonnts  as  the  case  may  be,  but  so 
that  the  Deft  pay  the  said  costs  once  only. — ^Liberty  to  apply. — CAop. 
man  y.  Andrews,  Pearson,  J.,  2  July,  1884,  A.  988. 


24.  Appointment  of  Person  to  convey  Mortgaged  Property  for  the 
Estate  of  a  Person  who  cannot  he  found. 

Upon  the  petition  of  A.  B.,  C.  D.,  and  G.  &c. ; — Let  E.  F.,  of  &c., 
be  appointed  to  convey  the  messuages,  hereditaments,  and  premises 
comprised  in  the  indenture  of  mortgage,  dated  &c.,  to  such  person  as 
the  Fetr  A.  B.,  or  other  the  trustees  or  trustee  for  the  time  being  of  the 
will  of  X.,  shall  direct,  upon  payment  to  the  Petr  C.  D.,  or  other  the 
person  or  persons  for  the  time  being  entitied  thereto,  of  all  moneys  for 
the  time  being  owing  to  him  or  them  upon  the  security  of  the  said 
indenture  of  mortgage  for  all  the  estate  therein  of  W.,  who  cannot  be 
found ;  And  Let  the  said  E.  F.  convey  the  same  accordingly. — Re 
HazelTs  Mortgage^  Eekewich,  J.,  26  March,  1892,  A.  451. 

NOTES. 
BIGHT  OF  KEDEMFTION. 

The  mor^gor's  right  to  redeem,  on  payment  of  principal,  interest  and 
costs,  is  incident  to  the  security,  and  will  be  upheld  m  all  cases  where  the 
transaction  is  construed  as  one  of  mortgage :  Spence,  vol.  ii.  p.  618 ;  Fish. 
Mort.  1,  13,  713 ;  and  cannot  be  disputed  %  the  mortgagee,  who  must  re- 
convey  on  payment  of  what  is  due :  Taaker  v.  Small,,  3  My.  &  0.  70 ;  and 
after  payment  cannot  refuse  to  execute  a  deed  of  reconve^rance,  so  long  as  it 
has  been  concurred  in  by  all  persons  interested  in  the  equity  of  redemption  : 
Hartley  v.  Burton^  3  Ch.  365 ;  secuSy  until  he  is  paid  off :  Lacey  v.  Wayhome^ 
59  L.  T.  N.S.  208. 

Pleading  and  Procedure.]— A  contract  for  the  sale  to  the  mortgagee  of  the 
equity  of  redemption  was  no  defence  to  a  redemption  suit,  but  must  have 
been  set  up  by  cross  biU  under  the  old  practice :  Hawelh  v.  Wilson^  34  Beav« 
573 ;  and  now  may  be  made  the  subject  of  counterclaim :  Jud.  Act,  1873, 
s.  24  (3) ;  O.  XIX.  3. 

Pit  mortgagor,  and  any  persons  claiming  under  him,  must,  by  the  plead- 
ings, offer  to  redeem  or  to  pay  what  is  due :  Harding  v.  Tingey^  1 2  W.  B. 
684 ;  Hughes  v.  Cook,  34  Beay.  407 ;  but  when  relations  other  than  those  of 
mortgagor  and  mortgagee  exist  between  the  parties,  e.g,,  when  trusts  have 
been  created  which  the  mortgagor,  or  his  subsequent  incumbrancers,  are 
entitled  to  enforce,  the  rule  does  not  apply  :  Jefferys  v.  Dickson^  1  Ch.  183. 

The  right  to  redeem  must  be  clearly  shown ;  a  biU  for  redemption  before 
the  day  fixed  for  payment  was  demurrable :  Brown  v.  Cohy  14  Sim.  427 ;  and 
where  the  right  is  culeged  to  be  in  some  one  else,  the  Pit  will  not  be  allowed 
to  redeem,  even  at  his  own  risk :  Lomax  v.  Bird,  1  Ver.  182. 

Where  the  mortgage  is  for  payment  of  instalments,  all  to  become  due  on 
default  of  payment  of  any  one,  the  fact  that  the  mortgagee  is  a  co.  in  liqui- 
dation will  not  affect  the  time  in  which  accounts  must  be  calculated  in  a 
redemption  action:  Cordingley  v.  Alliance  Soc.,  W.  N.  (87)  220. 

Bedemption  was  not  decreed,  under  the  prayer  for  general  relief,  in  a  suit 
(which  failed)  for  setting  aside  the  security  on  the  ground  of  fraud :  Johnson 
V.  Fesenmeyer,  25  Beav.  88  ;  3  D.  &  J.  13. 

And  a  mortgagor  is  not  entitled  to  redemption  on  a  bill  imx>eaching  the 
security  and  not  pra3dng  for  redemption ;  secus,  li  the  issue  is  not  merely 
mortgage  or  no  mortgage,  but  whether  the  defendant  has  ceased  to  be  mort- 
gagee and  become  absolute  owner,  and  whether  his  advances  are  more  than 

VOL.  u.  5  k 


1698  Mortgagee.  [chap,  xlvil 

satisfied  by  his  reoeiptB,  and  the  bill  prays  an  acoouat  and  offers  to  allow 
just  credila  :  National  Bk.  of  Australasia  y.  Umted  Hand-in- Hand,  4  App. 
Cas.  391. 

But,  under  O.  xx.  6,  it  would  seem  that  a  mortgagor  might  in  the  same 
action  claim  that  the  mortgage  deed  might  be  set  aside,  or,  altematively, 
redemption  on  the  footing  thereof  :  see  Baffot  v.  Eastouy  7  Ch.  D.  1. 

Clog  on  Equity  of  iMfmoffoii.]— Conditions  limiting  or  postponing  the  right 
to  redeem  are  not  favouraoly  regarded :  MeUor  y.  Zeei,  2  Atk.  495 ;  Cowdry 
y.  Day,  1  Giff.  316;  Field  y.  Hopkins,  44  Ch.  Diy.  524;  Fish.  Mort.  730; 
Spence,  yol.  ii.  p.  619. 

And  in  the  case  of  a  mortgage  of  a  policy  and  reyersionary  interest,  con- 
tingent upon  A.  suryiying  B.,  a  condition  that  if  A.  died  in  the  lifetime  of  B. 
the  pobcy  should  belong  to  the  mortgagees  absolutely  was  held  yoid  as 
being  a  clog  on  the  equity  of  redemption :  Marquis  of  Northampton  y.  Pollock, 
45  Ch.  Diy.  190. 

But  a  deduction  by  a  mortgagee  for  commission  or  bonus  is  not  neces- 
sarily improper,  and  may  be  supported  if  it  is  made  as  part  of  the  mortgage 
contract  entered  into  without  miproper  pressure,  unfair  dealing,  or  undue 
influence  on  the  part  of  the  mortgagee :  Mainland  y.  Upjohn,  41  Ch.  D.  126 ; 
following  Potttr  y.  Edwards,  26  L.  J.  Ch,  468 ;  and  discussing  Broad  y.  Selfe, 
11  W.  R.  1036;  James  y.  Kerr,  40  Ch.  D.  449;  and  BuckneU  y.  Vickery, 
64  L.  T.  N.S.  701;  and  a  stipulation  for  **  commission"  at  a  rate  p.  c.  on  in- 
stalments between  the  due  date  fuid  date  of  payment  is  not  inyaud  as  being 
in  the  nature  of  a  penalty  :  General  Discount  and  Credit  Co.  y.  Olegg,  22  Ch. 
D.  549. 

In  a  mortgage  bond  giyen  to  secure  due  payment  by  instalments,  a  pro- 
yiaion  making  the  total  sum  due  enf oroeable  on  default,  is  not  to  be  considered 
a  penalty :  Wallingford  y.  MuJtual  Soe»,  5  App.  Cas.  685. 

Matters  affecting  Bight  of  Bedemption,^ — A  second  mortgagee,  eyen  though 
in  possession  at  the  time,  who  buys  under  a  power  of  sale  contained  in  the 
first  mortg^;e,  is  not  liable  to  redemption :  Kirhvood  y,  Thompson,  2  H.  & 
M.  392;  2  D.  J.  &  S.  613;  Shaw  y.  Bunny,  33  Beay.  494 ;  2  D.  J.  &  S. 
468. 

But  if  the  second  mortgagee  purchasing  has  notice  that  the  terms  of  the 
power  requiring  notice  of  sale  to  oe  giyen  to  the  mortgagor  haye  not  been 
complied  with,  he  may  be  redeemed :  Parkinson  y.  Hanbury,  L.  B.  2  H.  L.  1 ; 
2  D.  J.  &  S.  450 ;  1  Dr.  &  Sm.  143. 

The  right  of  a  mortgagor,  who  has  satisfied  the  mortgage  by  paying  the 
amount  due  into  Court,  to  redemption  and  reconyeyance,  cannot  be  resisted 
by  a  claim  by  the  mortgagee  to  tack  a  judgment  on  the  coyenant,  obtained 
after  satisfaction  of  the  mortgage :  Mayor  of  Brecon  v.  Seymour,  26  Beay. 
548. 

A  person  who  has  contracted  to  buy  the  equity  of  redemption  cannot, 
before  his  purchase  is  completed,  sue  to  redeem :  Tasker  y.  Small,  3  My.  &  0. 
69 ;  and  generally  a  purchaser  cannot,  before  completing  his  contract,  enforce 
any  equities  attaching  to  the  property  against  any  persons  not  parties  to  the 
contract :  De  Hoghton  y.  Monty,  2  Ch.  164 ;  1  Eq.  154. 

A  mortgagor  who  has  absolutely  assigned  his  equity  of  redemption,  when 
sued  on  the  coyenant  in  the  mortgage,  acquires  a  new  right  to  redeem,  and, 
on  paying  off  the  debt,  is  entitled  to  haye  a  reconyeyance  to  himself,  subject 
to  sucn  equity  of  redemption  as  may  be  yested  in  otner  persons :  Kinnaird  y. 
Trollope,  39  Ch.  D.  636. 

Sale  by  3for<^(5ree.]— The  mortgagor  has  been  allowed  to  redeem,  and  a  sale 
made  by  mortgagee  after  tender  of  principal  and  interest,  the  costs  being  un- 
ascertained, but  the  security  ample,  was  set  aside,  with  costs  of  the  suit  to 
be  paid  by  the  mortgagee :  Jenkins  y.  Jones,  2  Giff.  99. 

Bedemption  has  alro  been  allowed,  and  a  sale  set  aside,  eyen  after  fifteen 
years,  where  the  power  of  sale  has  been  improperly  and  oppresaiyely  exerdsed: 
Boberison  y.  Norris,  1  Giff.  421 ;  affirmed,  4  Jur.  N.S.  443. 

But  a  sale  by  the  mortgagee  under  his  power  is  not  inyalidated,  so  as  to 
giye  the  mortgagor  the  right  to  redeem,  oy  part  of  the  purchase-money 
being  allowed  to  remain  on  mortgage,  proyidea  the  sale  and  mortgage  (by 
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the  purchaser)  are  distinct  transactions,  and  the  mortgagee  debits  himself,  in 
account  with  the  mortgagor,  with  the  full  price :  Davey  v.  Durrani ,  1  D.  & 
J.  535 ;  Thurlow  v.  Mackeson,  L.  R.  4  Q.  B.  97  ;  and  see  Sugd.  V.  &  P.  66  ; 
Dart,  V.  &  P.  79 ;  nor  merely  because  the  mortgagee  is  a  shareholder  in  the 
purchasing  co. :  Farrar  y.  Farrara,  Limited,  40  Ch.  Div.  395. 

And  where  the  power  is  exercised  bond  fide,  the  Court  wiU  not  interfere, 
though  the  sale  is  disadvantageous,  unless  the  price  is  so  low  as  in  itself  to 
be  eyidence  of  fraud :  Warner  v.  Jacoby  20  Ch.  D.  220 ;  Colson  v.  Williams, 
58  L.  J.  Ch.  539 ;  Farrar  v.  Farrara,  Limited,  40  Ch.  Div.  395,  410. 

And  a  proviso  in  a  power  of  sale,  relieving  a  purchaser  from  inquiring  as 
to  an  irregularity,  does  not  protect  him  u  he  knows  of  an  irregularity: 
Selwyn  v.  Garftty  38  Ch.  Div.  273 ;  but  quaere  whether  so  if  the  irregularity  is 
one  which  might  have  been  waived :  S,  C, 

Under  a  proviso  that  a  power  of  sale  is  not  to  be  exercised  until  notice  to 
pay,  and  default  made  for  a  time  specified,  such  time  must  be  calculated 
from  the  expiration  of  that  limited  for  payment  of  the  mortgage  debt,  as 
until  then  there  is  no  default :  Stlwyn  v.  Oarfity  38  Ch.  Div.  273. 

A  mortgag^ee  having  a  ^ower  of  sale,  subject  to  a  proviso  that  he  should 
not  exercise  it  without  giving  notice  to  the  mortgagor  or  his  assigns,  is  bound 
to  give  such  notice  to  the  mortgagee  of  the  equity  of  redemption :  Hoole  v. 
Smithy  17  Ch.  D.  434. 

As  to  the  responsibility  of  a  mortgagee  in  possession  selling  under  his 
power  of  sale,  v.  inf,  pp.  1635,  1636. 

For  the  right  of  redemption  in  a  Welsh  mortgage,  see  inf,  p.  1772. 


CLANDESTINE  M0BTGAQE8. 

By  4  &  5  W.  &  M.  c.  16,  any  judgment  debtor,  or  person  having  mort- 
gaged, who  shall  make  a  subsequent  mortgage  without  (Hscovering  in  writing 
the  previous  judgment  or  mortgage,  ^all  forfeit  all  right  and  equity  to 
redeem  the  second  mortgagee ;  but  this  does  not  bar  later  mortgagees  nom 
redeeming  any  mortgage  prior  to  their  own. 

This  Act  does  not  apply  if  lands  (not  the  mere  addition  of  an  acre  or  two, 
as  a  mere  contrivance  to  evade  the  statute)  are  comprised  in  the  second 
mortgage  which  were  not  in  the  first,  nor  if  the  second  mortgage  has  been 
obtained  by  fraud  or  ill  practice :  Stafford  v.  Selhy,  2  Vor.  589 ;  the  statute 
only  gives  the  deceived  mori^gee  a  defence  against  redemption,  and  gives 
him  no  right  to  come  to  the  Court  for  a  declaration  that  the  equity  is  for- 
feited ;  and  the  statute  is  to  be  construed  strictly,  so  that  a  covenant  that 
premises  shall  stand  charged,  and,  if  required,  to  execute  a  legal  mortgage, 
IS  not  a  mortga^  within  the  Act ;  nor  is  an  indenture  of  further  charge  con- 
taining no  proviso  for  redemption :  Kennard  v.  Futvoye,  2  Giff.  81. 


FABTIES  TO  F0BEGL08UBE  AND  REDEMPTION  ACniONS. 

As  a  general  rule  all  persons  interested  in  the  equity  of  redemption,  and, 
therefore,  in  the  proper  taking  of  the  account,  either  primarily,  as  the  mort- 
ga^r,  or  derivatively,  as  the  trustee  in  bankruptcy  of  the  mortgagor,  .the 
assignees  of  the  equity  of  redemption,  the  devisee  and  heir  of  the  mortgagor, 
and  his  pers.  represve;  and  also  all  persons  interested  in  the  security  pri- 
marily, as  the  mortgagee,  or  derivatively,  as  his  heir  or  pers.  represve,  or  as 
assignee  or  devisee  of  the  security  or  debt,  are  necessarv  parties  to  fore- 
closure and  redemption  actions.  For  the  application  of  tnis  rule,  see  Fish. 
Mort.  883—919 ;  4th  ed.  812—836 ;  Mills  v.  Jenningay  13  Ch.  Div.  639 ;  GHffUh 
V.  Foundy  59  L.  J.  Ch.  522 ;  Moore  v.  MortoUy  W.  N.  (86)  196. 

All  subsequent  incumbrancers  must  be  made  parties  to  a  foreclosure  action 
in  order  that  their  successive  rights  of  redemption  may  be  preserved  :  Fish. 
Mort.  890;  4th  ed.  817,  and  cases  there  cited. 

Judgment  for  foreclosure  having  been  pronounced,  but  not  drawn  up,  and 
it  being  then  discovered  that  there  were  puiane  mortjragees,  leave  was  given 
under  0.  xvi.  11,  to  amend  by  making  them  Defts :  Keith  v.  Butcher,  25  Oh. 
D.  750;  and  see  ^.  G.  v.  Corp.  of  Birmingham,  15  Ch.  D.  423. 
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On  the  question  whether  traneferees  from  the  mortgagee  pendente  lite  axe 
necesflary  parties,  see  Fish.  Mort.  917 ;  and  that  the  action  may  be  continued 
by  or  against  them,  see  O.  xyn.  3. 

As  to  the  form  of  judgment  where  the  mortgagee  is  bankrupt,  and  the 
yalue  of  the  pecurities  has  been  assessed  in  the  bfluokruptcy,  see  Knowlea  y. 
Dibb$,  60  L.  T.  N.S.  291 ;  37  W.  E.  378 ;  W.  N.  (89)  63. 

Judgment  Creditor*.]— Since  the  Judgment  Act,  1864  (27  &  28  V.  c.  112), 
judgment  creditors  who  haye  not  issued  execution  haye  no  interest  in  the 
land,  and  therefore  are  not  necessary  parties  to  a  foreclosure  action,  and 
conyersely  cannot  sue  to  redeem :  see  E,  Cork  y.  Bueaell,  13  Eq.  210 ;  and  see 
Be  Bailey's  Trust,  17  W.  R.  393 ;  though  in  Mildred  y.  Austin,  8  Eq.  220, 
it  was  held  that  such  judgment  creditors  were  necessary  parties,  as  they 
might  perfect  their  title  by  elegit  before  the  time  fixed  for  redemption. 

Judgment  creditors  of  the  mortgagor  not  registered  imder  the  local  Act 
are  not  necessary  parties  to  a  suit  to  f  oredose  lands  in  a  register  county : 
Johnson  y.  HoldewoHh,  1  Sim.  N.S.  106. 

Persons  having  Partial  Interests,'] — ^A  person  interested  in  part  only  of  the 
mortgage  money  cannot  obtain  a  foreclosure  of  a  corresponding  part  of  the 
mortgaged  estate:  Palmer  y.  E.  Carlisle,  1  Sm.  &  Q.  423;  but  when  the 
other  persons  interested  refuse  to  join,  he  may  sue  for  foreclosure  of  the 
whole  property,  making  them  Defts :  Davenport  y.  James,  7  Ha.  249 ;  and 
see  Lowe  y.  Morgan,  1  Bro.  0.  C.  368 ;  Fish.  Mort.  911 ;  4th  ed.  832. 

So  also  where  one  of  the  persons  interested  in  the  equity  of  redemption  is 
not  before  the  Court,  a  decree  for  foreclosure,  so  as  to  foreclose  the  estate 
piecemeal,  or  for  sale,  could  not  be  made,  eyen  imder  15  &  16  Y.  c  86» 
s.  42  (9) ;  Caddick  y.  Cooke,  32  Beay.  70. 

One  of  seyeral  co-mortgagees  can  alone  bring  an  action  of  foreclosure,  his 
co-mortgagees  being  made  Defts.  if  they  are  unwilling  to  be  joined  as 
CO- Pits,  or  haye  done  some  act  precluding  them  from  being  Pits :  Luke  y.  8» 
Kenmngton  HoUl  Co.,  11  Ch.  Diy.  121  (reyersing  Fry,  J.,  7  Ch.  D.  789) ;  and 
see  Drage  y,  ffartop,  28  Ch.  D.  414. 

Partners  in  an  undertaking,  by  the  articles  of  which  they  haye  the  right 
of  pre-emption  oyer  each  other's  shares,  are  necessary  parties  to  an  action  to 
foreclose  an  equitable  mortgage  by  one  of  the  partners  of  his  share :  Bed- 
mayne  y.  Forster,  2  Eq.  467. 

As  to  the  parties  necessary  to  a  redemption  action  by  mortgc^es  of  the 
interests  of  tenants  in  common,  whether  of  an  imdiyiyiaed  share  or  of  the 
entirety,  see  Bolton  y.  Salmon,  (1891^  2  Ch.  48. 

A  surety  for  the  mortgagor,  if  he  has  paid  off  part  of  the  debt,  is  pro  tanto 
interested  in  the  equity  of  redemption,  and  a  necessary  party  to  a  foreclosure 
suit ;  secus,  if  he  has  paid  nothing :  Oedye  y.  Matson,  25  Beay.  310. 

Infant  children  in  remainder  need  not  be  made  parties ;  but  the  tenant  for 
life  and  adult  remaindermen  ought  to  haye  an  opportunity  to  redeem,  and 
should  be  made  parties :  Ooldsmid  y.  Stonehewer,  9  Ha.  xxxix. ;  or  haye  notice 
of  the  proceedings :  Tuder  y.  Morris,  1  Sm.  &  G.  603. 

In  a  foreclosure  action  a|»inst  a  yicar  who  has  mortgaged  the  glebe  under 
the  Landowners,  West  of  England,  &c.  Drainage  Act,  1848,  s.  3,  the  patron 
of  the  liying  is  not  a  necessary  party :  Goodden  y.  Coles,  59  L.  T.  N.S.  309 ;  36 
W.  E.  828. 


BEFBESENTATIYE  PARTIES. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  c.  78),  s.  4,  power  was 
giyen  to  the  legal  pers.  represye  of  a  mortgagee,  on  payment  of  all  sums 
secured  by  the  mortgage,  to  convey  or  (in  the  case  of  copyholds)  surrender  the 
mortgagea  estete,  whether  the  mortgage  were  in  form  an  assurance  subject 
to  redemption  or  an  assurance  upon  trust. 

That  this  section  was  confined  to  payment  off  and  reconyeyance,  and  did 
not  apply  to  the  transfer  of  a  mortgage,  see  Brookes  Mortgage,  25  W.  S.  841 ; 
Be  Spradbery's  Mortgage,  14  Ch.  D.  614 ;  and  that  it  did  not  enable  the  legal 
pers.  represye  of  a  deceased  mortgagee  to  convey  tiie  land  upon  a  sale  under 
the  power  in  the  mortgage,  see  Be  Whites  Mortgage,  61  L.  J.  Ch.  866. 
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By  the  Oonyeyancing  Act,  1881  (44  &  45  V.  o.  41),  s.  30,  sect.  4  of  the 
Vendor  and  Purchaser  Act,  1874,  is  repealed,  and  it  is  enacted  that  **  where 
an  estate  or  interest  of  inheritance,  or  limited  to  the  heir  as  special  occupant, 
in  any  tenements  or  hereditaments,  corporeal  or  incorporeal,  is  vested  on  any 
trust  or  by  way  of  mortgage,  in  any  person  solely,  the  same  shall,  on  his 
death,  notwithstanding  any  testamentary  disposition,  deyolve  to  and  become 
vested  in  his  pers.  represves  or  represve  from  time  to  time,  in  like  manner  as 
if  the  same  were  a  chattel  real  vested  in  them  or  him ;  and  accordingly  all 
the  like  powers,  for  one  only  of  several  joint  pers.  represves,  and  for  all  the 
pers.  represves  together,  to  dispose  of  and  otherwise  deal  with  the  same, 
shall  belong  to  the  deceased's  pers.  represves  or  represve  from  time  to  time, 
with  all  the  like  incidents,  but  subject  to  all  the  Hke  rights,  equities  and 
obli^tions,  as  if  the  same  were  a  chattel  real  vesting  in  them  or  him,  and, 
for  the  nurposes  of  this  section,  the  pers.  represves,  for  the  time  being,  of  the 
deceased,  shall  be  deemed  in  law  his  neirs  and  assigns,  within  the  meaning  of 
all  trusts  and  powers." 

Trustees  of  a  creditor's  deed  sufficiently  represent  all  the  creditors  in  a 
foreclosure  suit:  Morley  v.  M.,  25  Beav.  253;  but  not  judgment  creditors 
who  have  not  acceded  to  the  deed:  Knight  v.  Pocock,  24  Beav.  436;  and 
before  15  &  16  V.  c.  86,  judgment  creditors  who  had  executed  the  deed  were 
necessarv  parties :  Thomas  v.  Dunning^  5  D.  &  S.  618 ;  and  where  there  are 
several  debenture  holders  all  must  be  joined :  Griffith  v.  Poundy  59  L.  J.  Ch. 
522;  W.N.  (90)99. 

A  trustee  of  tne  equity  of  redemption,  upon  trust  to  pay  oft  the  mortgage 
and  hold  the  surplus  for  the  mortgagor,  is  a  mere  agent  of  the  mortgagor,  and 
not  a  necessary  party  to  a  foreclosure  suit :  Blade  v.  Biggy  3  Ha.  35. 

Where  the  mortgage  comprised  both  realty  and  personalty,  and  the  execu- 
trix brought  an  action  for  redemption,  though  the  heir,  if  known,  ought  to 
have  been  made  a  party,  the  Court  would  not,  under  the  circumstances,  delay 
giving  judgment  imtil  he  was  ascertained  and  joined :  Hall  v.  Reward,  32 
Ch.  Div.  430. 

Where  tiie  Deft  died  pending  the  period  of  redemption  without  a  legal 
pers.  re^esve,  the  Court  appointed  a  represve  under  0.  xvi.  6:  Neal  v. 
BarrettyW,  N.  (87)  88 ;  but  an  order  under  O.  xvi.  9,  appointing  two  of  a 
large  class  interosted  in  the  equity  of  redemption  to  defend  on  behalf  of  the 
rest,  did  not  enable  the  Court  to  give  juagment  for  foreclosure  in  their 
absence :  Griffith  v.  Pound,  59  L.  J.  Ch.  522 ;  W.  N.  (90)  99. 

Under  the  15  &  16  Y.  o.  86,  s.  42  (9),  it  was  held  that  where  the  mort- 
gaged estate  was  in  settlement  the  trustees  did  not  absolutely  represent  their 
cs.  q.tr.in  a,  foreclosure  suit :  see  Morg.  475,  and  cases  there  cited.  In  ex- 
tension of  the  former  rule,  it  is  provided  (0.  XVI.  8)  that  trustees,  &c.  may 
sue  and  be  sued  on  behalf  of  or  as  representing  the  property  or  estate  of 
which  they  are  trustees,  &c.  without  joining  any  of  the  parties  beneficially 
interested,  and  shall  be  considered  as  representing  such  parties  in  the  action, 
with  power  to  the  Court  or  a  Judge  at  any  stage  to  order  any  of  such  per- 
sons to  be  made  parties  either  in  addition  to  or  in  lieu  of  the  previously 
existing  parties  thereto. 

Devisees  in  trust  of  the  eauity  of  redemption  being  also  the  exors  of  the 
mortgagor,  from  having  in  tneir  hands  all  the  funds  applicable  for  redemp- 
tion, sufficiently  represent  the  c.  a,  tr,  in  an  action  for  foreclosure  or  sale : 
ffanman  v.  BUey,  9  Ha.  xl.;  Sale  v.  Kitson,  3  D.  M.  &  G.  119;  Mills  v. 
Jennings,  13  Ch.  Div.  639,  649 ;  8.  C,  6  App.  Cas.  693;  Be  Mitchell,  Wavell 
V.  Jf.,  W.  N.  (92)  11 ;  65  L.  T.  N.S.  851 ;  Be  Booth  and  KetOewell,  62  L.  J. 
Ch.  40;  W.  N.  (92^  156;  and  the  surviving  trustee  and  exor  being  also 
tenant  for  life,  sumciently  represents  the  remaindermen  in  such  a  suit: 
Marriott  v.  Kirkham,  3  tiiff.  536.  A  mere  trustee  of  mortgage  money, 
who  has  become  bankrupt,  does  not  sufficiently  represent  his  c.  q.  tr.  as 
Deft  in  a  foreclosure  action ;  and  quoere  whether  in  general  even  a  solvent 
trustee  does  so :  Francis  v.  Harrison,  43  Ch.  D.  183;  but  a  trustee  suffi- 
ciently represents  the  cs,  q.  tr,  for  the  purpose  of  taking  the  accounts  as 
against  the  mortgagees :  Wav^l  v.  Mitchell,  64  L.  T.  N.S.  560. 

And  in  a  redemption  action,  bare  trustees  of  the  eauity  of  redemption 
sufficiently  represented  the  trust  estate,  without  the  Denefidaries,  imder 
O.  XVI.  7,  1875  :  MilU  v.  Jennings,  13  Ch.  Div.  639 ;  S,  C,  6  App.  Cas.  698. 

Where,  however,  the  devisees  in  trust  had  disclaimed,  and  the  infant  heir 
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of  the  mortgagor  was  alone  before  the  Court,  the  persons  beneficially  inte- 
rested in  the  equity  of  redemption  were  not  dispensed  with :  Young  v.  Ward^ 
10  Ha.  iTiii. 


PERSONS  EXTTTLED  TO  REDEEM. 

As  a  general  rule,  the  mortgagor  and  all  persons  haying  any  interest  in 
the  equity  of  redemption  may  iisdeem,  as  in  the  following  instances : — 

Aatignees  of  the  mortgagor,  including  his  incumbrancers  subsequent  to 
the  mortgage:  see  2'omliMon  y.  Oregg,  15  W.  B.  ol,  and  cases  collected 
Fish.  Mort.  764 ;  4th  ed.  714. 

Creditors  (other  than  judgment  creditors)  who  haye  acquired  an  interest  in 
the  equity  of  redemption,  as  by  obtaining  a  judgment  for  sale  in  a  creditor's 
suit,  may  sue  for  redemption :  Christian  y.  Field,  2  Ha.  177 ;  but  as  a  rule, 
though  me  estate,  when  redeemed,  will  be  applicable  for  their  benefit,  simple 
contract  creditors,  cs.  q.  tr.,  and  legatees  must  sue  by  their  trustees  and  exors : 
Troughton  y.  Binks,  6  Ves.  573  ;  Mills  y.  Jennings,  13  Ch.  Diy.  639 ;  and  CTe- 
ditors  of  a  bankrupt  mortgagor  by  their  trustee  in  bankruptcy :  see  Heath  y. 
Chadwick,  2  Ph.  649;   Yewens  y.  Itobinson,  11  Sim.  105. 

Crown  {Forfeiture  awrf  Escheat,  v.  sup,  p.  1585).] — ^The  Crown  mi^ht  redeem 
where  the  mortgagor's  interest  had  become  forfeited  by  conyiction  or  at- 
tainder :  A,  G.  y.  Crofts,  4  Bro.  P.  C.  136 ;  and  see  Hancock  y.  A,  G,,  12  W. 
E.  569 ;  Sutton  v.  Smith,  10  Jur.  N.S.  557,  n.,  for  the  practice  in  foreclosure 
actions,  where  the  mortgagor  of  freeholds  or  leaseholds  has  been  conyicted 
of  felony.  If  the  mortgagor's  interest  has  escheated  for  want  of  heirs,  the 
Crown  or  lord  may  redeem  a  term  created  by  the  mortgagor  in  right  of  the 
escheated  reyersion :  V.  Dotvne  y.  Morris,  3  Ha.  394 ;  secus,  before  47  &  48 
Y.  c.  71,  6.  4,  if  the  mortgage  were  in  fee,  in  which  case  the  mortgagee  held 
discharged  of  all  equity  of  redemption :  Beale  y.  Symonds,  16  Beay.  506 ; 
but  under  that  Act  the  mortgagee's  interest  will  now  escheat. 

Dowress,"] — A  woman  married  before  1834,  by  concurring  in  her  husband's 
mortgage,  and  thus  changing  his  legal  into  an  equitable  estate,  to  which, 
before  the  Dower  Act,  1834,  dower  did  not  attach,  has  no  right  of  redemption 
in  respect  of  her  dower :  Dawson  y.  Whitehaven  Bank,  6  Ch.  Diy.  218  (re- 
yersing  4  Ch.  D.  639,  and  discussing  at  length  the  authorities) ;  nor  can  she 
redeem  land  mortgaged  in  fee  before  her  marriage :  Dixon  y.  SavilU,  1  Bro. 
C.  C.  326 ;  but  where  the  dowress  joined  with  her  son,  the  owner  in  fee,  in 
executing  a  mortgage  discharged  from  her  dower,  she  was  held  to  haye  re- 
leased her  right  only  for  the  purposes  of  the  mortgage :  Meek  y.  Chamberlain, 
8  a  B.  D.  31. 

If  married  since  1834,  being  by  the  Dower  Act  entitled  to  dower  out  of 
equitable  estates,  she  may,  unless  barred  of  her  dower,  redeem  her  husband's 
mortgage  in  fee,  see  Fish.  Mort.  759;  4th  ed.  710. 

Guardian  or  Committee.^ — The  guardians  of  the  mortgagor's  infant  heir 
may  without  the  direction  of  the  Court  apply  the  rents  in  r^eeming  a  mort- 
gage :  Palmes  y.  Danhy,  Free.  Ch.  137  ;  and  the  committees  of  a  lunatic  may 
also,  with  leaye  of  the  Court,  apply  the  lunatic's  personal  estate  for  the  pur- 
pose :  Exp,  Grimstone,  Amb.  706 ;  and  see  Lunacy  Act,  1890  (53  V.  c.  5), 
s.  117(1). 

Heir,'] — The  heir,  or  customary  heir,  may  redeem :  see  Lloyd  y.  Watte,  1  Ph. 
61;  Pym  y.  Bowreman,  3  Swan.  241,  n.;  and  if  the  land  be  gayelkmd  or 
borough  English,  the  heir  special :  Fatvcett  y.  Lowther,  2  Vez.  304.  As  to  the 
right  of  the  heir,  and  not  of  the  legal  pers.  represye,  to  redeem,  see  Catiey  v. 
Sampson,  33  Beay.  551. 

Joint  Tenant — Tenant  in  Common,'] — A  joint  tenant  or  tenant  in  common 
of  the  equity  of  redemption  may  redeem,  but  must  redeem  IJie  whole :  Wynne 
V.  Styan,  2  Ph.  306 ;  Waugh  y.  Land,  G,  Coop.  130;  and  see  Hall  y.  Heivard, 
32  Ch.  Diy.  430,  inf,  p.  1603. 
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Jointress.'}— K  jointress  may  redeem:  Howard  v.  Harris,  1  Ver.  33,  190; 
Smithett  v.  Hesketh,  44  Oh.  D.  161  {a,  v.,  as  to  form  of  judgment  where  there 
were  mortgages  paramount  and  subsequent). 

Judgment  Creditors,'] — Judgment  creditors  who  by  issuing  execution  have, 
imder  27  &  28  V.  c.  112,  acquired  an  interest  in  the  land,  may  redeem :  Mil- 
dred V.  Austen,  8  Eq.  220 ;  Beckett  v.  Buckley,  17  Eq.  435 ;  and  see  Hatton  v. 
Hayvjood,  9  Oh.  229 ;  WeOs  v.  Kilpin,  18  Eq.  298 ;  but  until  they  have  issued 
execution  they  are  not  necessary  parties  to  a  foreclosure  action,  and  have  not 
acquired  the  right  to  redeem:  j&.  Cork  v.  Russell,  13  Eq.  210;  Rt  Bailey's 
Trusts,  17  W.  E.  393. 

And  see  Neate  v.  Z>.  Marlborough,  3  My.  &  0.  407 ;  Stonekewer  v.  Thompson, 
2  Atk.  440;  et  sup.  p.  1600. 

Legal  Fers.  B&presve.'] — ^If  he  has  no  beneficial  interest  he  cannot,  in  the 
absence  of  the  heir-at-law  or  devisee,  maintain  a  redemption  suit :  Fray  v. 
Drew,  13  W.  H.  367.  So  also  if  tiie  morte;age  be  for  a  term,  the  legal  pers. 
represve  of  the  mortgagor  who  was  seised  in  fee  is  not  entitled  to  redeem  : 
Catley  v.  Sampson,  33  Beav.  551 ;  and  conversely  ought  not  to  be  a  party  to 
a  foreclosure  suit :  Bradshaw  v.  Outram,  13  Ves.  234. 

Legatees  of  Mortgagor. "]— 11  their  legacies  are  charged  on  the  mortgaged 
estate  they  are  necessary  parties  to  a  redemption  suit :  Batchdcr  v.  MiddU- 
ton,  6  Ha.  75,  78 ;  thou^  tiiey  cannot  themselves  sue  for  redemption  without 
their  trustee  or  exor:  Troughton  v.  Binks,  6  Ves.  573. 

Persons  partially  interested.'] — ^A  person  who  has  a  partial  interest  only  in 
the  equity  of  redemption  is  entitled  to  redeem,  but  the  reconveyance  to  him 
will  be  subject  to  the  equity  of  redemption  in  the  other  persons  interested : 
Pearce  v.  Morris,  5  Oh.  227 ;  Elisha  v.  K,  Form  6,  inf.  p.  1727 ;  Wicks  v, 
Scrivens,  IJ.  &  H.  215  ;  Hall  v.  Heward,  32  Oh.  Div.  430 ;  Magnus  v.  Queens- 
land  National  Bank,  36  Oh.  D.  25 ;  37  Oh.  Div.  466 ;  but  the  owner  of  the 
equity  of  redemption  of  part  of  the  estate  is  not  entitled  or  compellable  to 
separately  redeem  his  part,  but  only  to  redeem  the  whole  subject  to  the 
equities  of  the  other  persons  interested,  and  with  his  remedy  over  for  con- 
tribution s^ainst  the  other  part  owners :  Cholmondeley  v.  Clinton,  2  J.  & 
W.  134 ;  I&U  V.  Heward,  32  Oh.  Div.  430 ;  and  see  Thomeycroft  v.  Crockett, 
2  H.  L.  0.  239 ;  and  Spence,  vol.  ii.  p.  666 ;  et  sup.  p.  1600. 

Sequestrators  may  redeem :  see  Fawcet  v.  Fothergill,  1  Dick.  19 ;  Jones  v. 
Meredith,  Bunb.  347. 

Subsequent  Mortgagees  may  redeem  prior  mortgagees,  but  must  bring  the 
mort«tgor  before  Qie  Oourt  m  order  to  foreclose  him :  Eamsbottom  v.  Willis, 
5  L.  J.  Oh.  N.S.  92 ;  King  v.  Smith,  1  OoU.  555 ;  Rhodes  v.  Buckland,  16  Beav. 
212. 

Sureties/]— Sxaetiea  for  payment  of  the  mortgage  debt  or  interest  may 
redeem :  Ureen  v.  Wynn,  4  Oh.  204 ;  Pearl  v.  Deacon,  24  Beav.  180 ;  but,  like 
the  mortfi;agor,  can  only  do  so  subject  to  the  right  of  the  mortgagee  to  tack : 
Farebrother  v.  Woodhouse,  23  Beav.  18. 

Tenant  by  the  Curtesy  may  redeem :  Jones  v.  Meredith,  Bunb.  346. 

Tenant  for  Life  is  entitled  to  redeem  in  preference  to  those  entitled  in 
remainder,  but  he  cannot  compel  those  in  remainder  to  redeem  him :  Riley  v. 
Crmfdm,  2  Dr.  &  Sm.  293 ;  Pawley  v.  Colyer,  16  W.  E.  114 ;  Riifftty  v.  King, 
1  E!een,  618.  If  the  mortgaged  property  is  settled,  the  tenant  for  life  redeem- 
ing must  hold  the  equity  of  redemption  subject  to  the  trusts  of  the  settle- 
ment: Wicks  V.  Scrivens,  1  J.  &  H.  215;  Aynsley  v.  Reed,  1  Dick.  249;  and 
see  the  decree  in  Pawley  v.  Colyer,  3  D.  J.  &  S.  676, 695,  inf.  pp.  1724,  1725. 

Tenard  for  Years  claiming  under  agreement  for  lease  by  the  mortgagor 
made  after  the  mortgage,  the  mortgagee  having  refused  to  adopt  the  agree- 
ment, may  redeem :  Tarn  v.  Turner,  39  Oh.  Div.  456. 

Tenant  in  Tail  who  hasjoined  with  tenant  for  life  in  mortgaging  may 
redeem :  Playford  v.  P.,  4  Ha.  546. 

Tru$tee  in  Bankruptcy.] — ^Upon  the  bankruptcy  or  liquidation  of  a  mort<* 
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ngor,  liis  trustee,  and  not  the  bankrupt  himself,  is  entitled  to  redeem :  Fish. 
Mort.  770 ;  and  see  Bankruptcy  Rules,  1870,  117.  But  after  full  satisfaction 
of  his  creditors  the  banknipt  or  insolvent  mortgagor  may  himself  sue  to 
redeem :  Wearina  y.  Ellis,  6  D.  M.  &  G.  596 ;  Pretion  v.  Wilwn,  5  Ha.  185. 

The  trustees  of  a  creditor's  deed  made  by  the  mortgagor  may  also  redeem : 
8mm  V.  Baker,  1  Y.  &  C.  C.  223,  230. 

VcHufdeers,'] — ^Persons  claiming  under  the  mortgagor  by  a  Yoluntary  deed 
ma^  redeem  {Howard  y.  HarrUy  1  Yer.  193),  thou^  such  deed  be  Toid  as 
against  the  mortgagee :  Band  t.  Oartufrighi,  1  Ch.  Oa.  59. 


BEOOmnSYANCB. 

By  the  Oonyeyandng  Act,  1881  (44  &  45  V.  c.  41J,  s.  15,  "  where  amor1^;agor 
is  entitled  to  redeem,  he  shall,  hj  virtue  of  this  Act,  have  power  to  require  the 
mortgagee,  instead  of  reconyeying,  and  on  the  terms  on  which  he  would  be 
bound  to  reconyey,  to  assign  the  mortgage  debt,  and  convey  the  mortgage 
property  to  any  third  person,  as  the  mortgagor  directs ;  and  the  mortgagee  snafi, 
Dy  virtue  of  this  Act,  be  bound  to  assign  and  convey  accordingly."  The 
section  does  not  apply  in  the  case  of  a  mortgagee  being  or  having  been  in 
possession,  but  is  to  have  effect  notwithstanding  any  stipulation  to  the 
contrary. 

A  mortgagor  could  not  avail  himself  of  this  section  where  before  the  Act 
he  could  not  have  required  a  reconvejrance,  ex,  gr.,  upon  paying  off  first 
mortgagee  who  had  notice  of  a  puisne  incumbrancer :  Teevan  v.  Smith,  20 
Ch.  Div.  724  ;  but  by  the  Conveyancing  Act,  1882  (45  &  46  V.  c.  39).  s.  12, 
the  right  given  to  the  mortgagor  by  sect.  15  of  the  previous  Act  is  to  belong 
to  and  be  capable  of  being  enforced  by  each  incumbrancer;  or  by  the  mort- 
^gor,  notwithstanding  any  intermeoiate  incumbrance,  but  requisitions  of 
incumbrancers  or  the  mortgagor  are  to  prevail  according  to  their  priorities. 

As  to  costs  of  reconveyance,  v.  in/,  p.  1616. 

The  form  of  the  reconveyance  must  depend  on  the  intention  to  be  collected 
from  the  mortgage :  Plomley  v.  Fenion,  14  App.  Cas.  61,  66,  where  upon 
the  construction  of  the  proviso  for  redemption  the  proper  reconveyance  was 
of  the  estates  as  originally  created  by  the  will  under  which  the  mortgagors 
were  entitled,  and  not  as  altered  for  the  purposes  of  the  mortgage. 

A  tenant  for  life  who  has  failed  to  keep  down  the  interest,  and  nas  obtained 
an  order  permitting  him  to  redeem,  is  not  entitled  to  require  the  mortgagee 
to  transfer  to  a  third  person :  Alderaon  v.  Elgey,  26  Oh.  D.  567. 


FOBECLOSTJBE  AJH)  BEDEHFTION  OF  OOPYHOLD. 

Mortgages  of  copyholds  are  usually  made  by  surrender,  which  is  entered 
on  the  court-rolls,  to  the  use  of  the  mortgagee,  subject  to  a  condition  that 
the  surrender  shall  be  void  upon  payment  of  tiie  money  on  the  day  fixed : 
Fish.  Mort,  21 ;  4th  ed.  12. 

When  the  copyhold  forms  part  of  the  security  only,  the  surrender  is  usually 
made  in  pursuance  of  a  covenant  to  surrender  contained  in  the  accompanying 
mortgage  of  freeholds  or  leaseholds :  lb. 

If  the  mortgagor  has  not  himself  been  admitted,  he  will  be  decreed  to  pro- 
cure himself  to  be  admitted,  and  then  to  surrender  to  the  mortgagee :  see  decree 
in  Masters  v.  braban,  M.  B.,  10  July,  1735,  B.  504 ;  1  Buss.  560,  n. 

All  costs  relating  to  the  completion  of  the  surrender  must  be  paid  by  the 
mortgagor :  Pryce  v.  Bury,  2  Drew.  41 ;  18  Jur.  967. 

If  the  mortgagor  of  copyholds  refuse  to  surrender  them  pursuant  to  his 
covenant,  an  order  may  be  obtained  under  the  Trustee  Act,  1852,  s.  2,  vest- 
ing the  legal  estate  in  the  mortgagee,  subject  to  l^e  proviso  for  redemp- 
tion :  C rowers  Mortgage,  41  L.  J.  Cn.  32;  and  so  in  the  case  of  a  contiaot 
by  a  vendor  to  surrender  copyholds  to  a  purchaser,  and  his  death  before 
surrender :  see  Be  Cuming,  5  Ch.  73. 

Until  the  admittance  of  the  mortgagee  or  surrenderee  the  mortgager 
remains  tenant  iipon  the  court-rolls,  and  liable  to  the  lord  for  services  and 
for  the  purpose  of  forfeiture :  Doe  v.  Wroot,  5  East,  132 ;  MinUm  v.  Kirwood^ 
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1  Eq.  449;  and  see  Kemhd  y.  Scrafton,  8  Yes.  30;  Wainewright  y.  Elwell,  1 
Madd.  627. 

If  the  mortgagee  of  copyholds  has  been  admitted,  there  must  be  a  le- 
surrender,  and  fresh  admittance  of  the  mortgagor  when  the  mortgage  is 
paid  off. 

But  if,  as  is  the  more  usual  course,  the  mortgagee  has  not  been  admitted, 
the  practice  is  for  the  mortgagee,  on  payment  of  the  money,  to  give  a 
warrant  to  the  steward  to  vacate  the  surrender,  and  the  steward's  entry  on 
the  court-rolls  of  the  payment  will  be  sufficient.  If  the  money  be  paid  on 
the  day  named  in  the  surrender,  the  surrender  is  at  an  end :  Gooto,  129 ; 
5th  ed.  254;  Prid.  Conv.  yol.  i.  p.  446;  14th  ed.  476. 

BIGHTS  OF  MORTaAGEE  AlO)  MOBTGAGOB  AS  AFFECTED  BT  THE  STATUTES  OF 
LIMITATION — ^PBINCIPAI,. 

The  time  within  which  an  action  could  be  brought  to  recover  the  money 
secured  by  mortgage  was,  by  3  &  4  W.  4,  c.  27,  s.  40,  limited  to  twenty  years 
(see  also  3  &  4  W.  4,  c.  42,  ss.  3,  4,  with  resnect  to  the  period  of  limitations 
to  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty),  but  by  the 
Eeal  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  the  penod  of  twelve 
years  was,  on  and  after  the  Ist  January,  1879,  substituted  for  that  of  twenty 
years. 

The  right  to  bring  a  foreclosure  action,  whether  the  mortgage  be  legal  or 
equitable,  has  been  held  to  be  a  remedy  for  the  recoveiy  of  the  land  (or 
equity  of  redemption)  within  3  &  4  W.  4,  c.  27,  ss.  2,  24,  and  1  V.  c.  28, 
and  as  such  to  be  distinct  from  a  proceeding  for  recovery  of  the  money 
secured  by  mortgage  under  sect.  40 :  Wriacon  v.  Vize,  3  Dr.  &  War.  104; 
Sugd.  R.  P.  St.  121  (questioning  Dearman  v.  Wyche,  9  Sim.  570 ;  Da  Vigier 
V.  Lee,  2  Ha.  326) ;  Harlock  y.  Aahherry,  18  Ch.  D.  229  ;  19  Oh.  Div.  539. 

Sect.  8  of  the  Keal  Property  Limitation  Act,  1874,  is  to  be  read  as  a  new  and 
independent  enactment,  and  not  as  merely  replacing  sect.  40  of  3  &  4  Will.  4, 
0.  27,  and,  therefore,  after  the  expiration  of  the  time  limited  bv  the  Act  of 
1874,  viz.,  "twelve  years  next  after  a  present  right  to  receive  the  mort- 
gage money  **  shall  have  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,"  the  remedy  of  the  mortgagee  under  the  covenant 
for  payment  of  principal  and  interest  is  barred  as  wellas  his  ri^ht  to  recover 
the  Icmd :  Sutton  v.  jS.,  22  Ch.  Div.  511 ;  and  so  in  the  case  of  a  collateral 
bond  given  by  the  mortgagor  as  security  for  the  mortgage  debt :  Fearnaide 
y.  Flint,  22  Ch.  D.  579 ;  but  whether  the  section  is  apphcable  to  an  action 
against  a  surety,  or  to  a  personal  action,  unless  brought  against  the  mort- 
gagor or  his  represves,  qucere:  Re  Friahy,  Allison  y.  F,,  43  Cn.  Div.  106. 

The  expression  **  judgment"  in  the  section  refers  to  judgments  generally, 
and  is  not  confined  to  such  as  charge  the  land:  Jay  v.  Johnstone,  (1893) 
1  a  B.  25;  Hebhkthwaite  v.  Peever,  (1892)  1  Q.  B.  124. 

A  mortgagee,  by  bringing  an  action  for  foreclosure,  prevents  the  Statute 
of  Limitations  from  running  to  defeat  his  right  to  recover  the  land,  and  on 
obtaining  judgment  for  foreclosure  acquires  a  new  title,  namely,  that  of 
absolute  owner,  whereon  a  new  rieht  of  action  accrues  to  him:  Pugh  v. 
Heath,  7  App.  Cas.  235 ;  affirming  S.  C,  6  Q.  B.  Div.  345 ;  nom.  Hetith  v. 
Pugh. 

Lnprovement  expenses  under  sect.  257  of  the  Public  Health  Act,  1875, 
become  a  charge  on  the  land  upon  completion  of  the  works,  when  **  the 
present  right  to  receive,"  within  sect.  8  of  37  &  38  V.  c.  57,  first  accrues, 
and  the  twelve  years,  tiierefore,  besin  to  run  from  that  time,  and  not  from 
the  date  of  apportionment  among  tne  frontagers :  Homaey  Local  Board  v. 
Monarch  Bldg,  8oc.,  24  Q.  B.  Div.  1. 

Where  the  interest  is  reversionary,  time  does  not  begin  to  run,  for  the 
purpose  of  barring  a  foreclosure  action,  until  the  interest  vests  in  posses- 
sion :  Eugill  v.  Wilkinson,  38  Ch.  D.  480 ;  Be  Hancock,  H,  v.  Berrey,  W.  N. 
(88)^138 ;  57  L.  J.  Ch.  793 ;  Homaey  Local  Board  y.  Monarch  Bldg.  Soc.,  24 
a  B.  Div.  1. 

When  a  mortgage  debt  is  paid  off,  the  mortga^r  becomes  tenant  at  will  to 
l^e  mortgagee,  and  one  year  thereafter  time  begms  to  run,  so  that  in  thirteen 
years  the  legal  estate  of  the  mortgagee  is  extinguished:  Be  Sanda  to 
Thampam,  22  Oh.  D.  614. 
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Po886asion  of  part  of  the  propeity  hj  the  m(»rt^gor  does  not,  since  3  &  4 
W.  4,  c.  27,  B.  28,  as  formerly  {Bakestraw  y.  BawyeVy  Sel.  Gas.  Ch.  55), 
prevent  time  from  running  in  fayonr  of  the  mortgagee  as  to  the  rest :  Kins- 
man  y.  Route,  17  Oh.  D.  104. 

For  the  statute  to  run  there  must  be  both  absence  of  possession  by  the 
person  vho  has  the  right  and  actual  possession  by  another,  whether  adverse 
or  not:  Trustees,  <frc.  Co,  y.  Short,  13  App.  Oas.  793;  Smith  y.  Lloyd,  9  Ex. 
662. 

The  mortgagor's  nght  to  redeem,  as  against  the  mortgagee  in  possession, 
is  goyerned  Dy  3  &  4  W.  4,  c.  27,  s.  28,  repealed  as  from  the  Ist  Jan.  1879, 
and  re-enacted,  with  the  substitution  of  twelye  for  twenty  years  as  the  period 
of  limitation,  by  37  &  38  V.  c.  57,  s.  7. 

Sect.  3  of  the  Act  of  1874,  saying  the  rights  of  persons  under  disability, 
does  not  apply  to  sect  7,  and,  thei^ore,  a  mortgagor,  notwithstanding  the 
existence  of  disability,  is  baned  at  the  end  of  twelve  years  from  the  time 
when  the  mortgagee  took  possession :  Forster  y.  Patterson,  17  Ch.  D.  132. 

An  action  to  redeem  not  being  **  to  recover  any  land  "  within  3  &  4  W.  4, 
c.  27,  s.  16,  absence  beyond  seas  is  not  a  disability  as  between  mori^agor  and 
mortgagee :  Kinsman  y.  Rouse,  17  Ch.  D.  104. 

Under  each  of  these  statutes,  the  respective  limitation  of  twen^  and  twelve 
years  is  an  absolute  bar,  and  is  not  to  be  extended  by  any  disability  on  the 
part  of  the  mortgagor :  Kinsman  y.  Rouse,  17  Ch.  D.  104  (3  &  4  W.  4,  o.  27) ; 
Forster  y.  Patterson,  17  Ch.  D.  132  (37  &  38  V.  c  57). 

AcknowkdomentJ] — ^The  acknowledgment  under  sect.  28  of  3  &  4  W.  4, 
c.  27,  must  be  given  by  the  mortgagee,  or  some  person  claiming  through 
him,  to  the  mortgagor  (or  some  person  claiming  his  estate),  or  to  the  agent 
of  the  mortgagor ;  and  accordingly  a  transfer  '*  subject  to  the  existing  equity 
of  redemption,*'  to  which  the  mortgagor  was  not  a  party,  was  not  an 
acknowledgment  within  sect.  28  :  Batchelor  y.  Middleton,  6  Ha.  75;  Lucas  y. 
Dennison,  13  Sim.  584. 

And  whether,  in  any  case,  an  acknowledgment  of  the  title  of  the  mort- 
gagor, not  made  until  after  the  statutory  period  has  expired,  is  effectual, 
qucere:  Markwicky,  Hardingham,  15  Ch.  I)iy.  339. 

A  security  in  the  form  of  a  trust  for  sale  is  a  mortgage  within  3  &  4  W.  4, 
c.  27,  s.  28  :  Locking  y.  Parker,  8  Ch.  30 ;  Kirkwood  y.  Thompson,  2  H.  &  M. 
392 ;  2  D.  J.  &  S.  613 ;  Re  Alison,  Johnson  y.  Mounsey,  11  Ch.  Diy.  284 ;  see 
also  Chapman  y.  Corps,  27  W.  E.  781. 

An  acknowledgment  by  one  only  of  two  persons  jointly  interested  as 
trustees  in  a  mortgage  will  not  entitle  the  mortgagor  to  redeem ;  he  must 
obtain  the  written  acknowledgment  of  both :  Bichardson  v.  Younge,  6  Ch. 
478  ;  10  Eq.  275.  So  also,  under  3  &  4  W.  4,  c.  42,  payment  of  interest  by 
one  devisee  does  not  prevent  his  co-devisee  from  setting  up  the  statute : 
Dickenson  y.  Teasdale,  1  D.  J.  &  S.  62;  31  Beav.  511 ;  and  see  Voope  y. 
Cresswdl,  2  Ch.  112  (reversing  2  E(j.  106) ;  and  payment  of  rent  of  part  to  a 
mortgagee  will  not  keep  alive  the  right  of  the  mortgagee  in  respect  of  other 
parts:  Harlockr.  Ashherry,  19  Ch.  Civ.  539. 

Such  payment  must  be  made  by  a  party  interested,  who,  unless  he  made  it, 
would  lose  his  land :  Roddam  y.  Morley,  ID.  &  J.  1 ;  To/ts  y.  Stephenson, 
1  D.  M.  &  G.  40. 

And  payment  of  interest  on  a  debt,  whether  by  specialty  or  simj^le  contract, 
by  the  tenant  for  life  of  a  devised  estate  wiU  bind  tiiose  entitled  in  re- 
mainder, and  keep  the  debt  alive  against  them :  'Pears  v.  Laing,  12  Eq.  41 ; 
Roddam  v.  Morley,  1  D,  &J,1;  Re  Hollingshead,  H.  y.  Webster,  37  Ch.  D. 
651. 

Where  the  person  beneficially  entitled  to  the  rents  is  also  entitled  to  the 
interest,  though  the  trustees  of  rent  and  interest  are  different,  the  statute 
will  not  run  :  Topham  y.  Booth,  So  Ch.  D.  607 ;  Burrell  v.  Earl  of  Egremont, ' 
7  Beav.  205. 

An  acknowledgment  after  the  mortgagee  has  been  in  possession  for  more 
than  twenty  years,  sufficient  to  prevent  the  operation  of  sect.  28,  may  be 
inferred  from  letters  by  the  mortgagee  to  the  mortgagor  or  his  agent :  Stans- 
field  v.  ffohson,  3  D.  M.  &  G.  620 ;  16  Beay.  236 ;  Trulock  v.  Robey,  12  Sim. 
402 ;  Richardson  v.  Younge,  10  Eq.  275 ;  but  not  from  a  letter  by  the  mort- 
gagee to  his  own  solor :  Stansfield  y.  Hohson,  sup. 

And  to  constitute  a  sufficient  acknowledgment  by  letter  there  must  be  an 
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ftdmissioii  by  the  mortgagee  of  a  right  to  redeem :  ThomTpMn  y.  Bowyer,  9 
Jur.  N.S.  863 ;  or  by  the  mortgagor  of  liability  to  account,  carrying  with  it 
apiomise  to  pay :  Forth  v.  Slingsh^,  68  L.  T.  N.S.  481 ;  and  see  (jretn  y. 
Humphreya,  23  Ch.  D.  207 ;  26  db.  Div.  474 ;  and  sup,  p.  1222. 

An  acknowledgment  by  tenant  in  tail,  under  the  will  of  a  mortgagee  who 
has  been  in  possession  of  the  mortgaged  land  for  more  than  twenty  years 
without  acknowledgment,  restores  the  right  to  redeem  as  against  uiose  in 
remainder  after  the  estate  tail :  Pendleton  y.  Booth,  1  Giff.  35  ;  1  D.  F.  &  J. 
81 ;  and  an  acknowledgment  by  a  trustee  for  sale  to  pay  debts  will  bind  the 

c.  q,  tr,  subject  to  the  payment  of  the  debts :  L,  St,  Johny,  Broughton,  9  Sim. 
226 ;  so  an  admission  m  an  answer  to  a  bill,  or  in  an  affidavit,  was  binding : 
Blair  Y.  Nugent,  3  J.  &  Lat.  677;  Ooodey,  Job,  1  Ell.  &  E.  6;  but  after 
extinguishment  of  title  by  adyerse  possession  under  3  &  4  W.  4,  c.  27,  s.  34, 
acknowledgment  is  of  no  ayail :  Bandera  y.  5.,  19  Ch.  Diy.  373. 

And  after  the  bankruptcy  of  a  mortgagor,  his  interest  being  gone,  he  is 
incapable  of  receiying  an  acknowledgment  of  his  right  to  redeem  :  Markwick 
y.  Hardingham,  16  Ch.  Diy.  339. 

The  receipt  of  rents  by  mortgagee  in  possession  is  not  jyrimd  facie  payment 
of  interest  so  as  per  se  to  amount  to  proof  that  interest  is  not  in  arrear,  or  to 
preyent  the  mortoige  from  being  barred  as  against  other  land  comprised  in 
the  mortgage :  dochhum  v.  Edwards,  18  Ch.  D.  449  (oyerruling  Brocklehurst 
V.  Jessop,  7  Sim.  438). 

Possession  by  a  receiyer  appointed  by  the  Court  is  the  possession  of  all 
parties  to  the  action,  and  preyents  the  statute  from  running  in  fayour  of  a 
stranger  to  the  action :  Wrixon  y.  Vize,  3  Dr.  &  War.  104 ;  Parkinson  y. 
Lucas,  28  Beay.  627. 

A  solr  who  pays  off  a  mortgage  debt  due  from  his  cHent  does  so  as  the 
agent  of  his  chent,  and  not  on  nis  own  behalf,  and  subsequent  receipt  of  the 
rents  will  not  constitute  him  mortgagee  in  possession,  so  as  to  giyethe  benefit 
of  the  Statute  of  Limitations :  Ward  y.  Carttar,  1  Eq.  29 ;  secus,  where  the 
sob  and  agent  to  whom  the  mortnigor  had  agreed  to  giye  a  mortgage  for 
the  balance  due  continued  after  me  mortgagor's  bankruptcy  to  receiye  the 
rents  and  profits :  Markwick  y.  Hardingham,  15  Ch.  D.  339. 

Payment  of  interest  by  a  stranger  will  not  be  an  acknowledgment  within 
3  &  4  W.  4,  c.  27,  s.  40 ;  secus,  payment  of  interest  by  a  person  who  has  been 
appointed  receiyer  on  petition  under  11  &  12  G.  3,  c.  10  (Ir.):  ChinneryY. 
JFroTM,  IIH.L.  C.  115. 

A  mortgagee  to  whom  interest  has  been  paid  within  the  statutory  period, 
and  persons  claiming  under  him,  may  recoyer  the  land  from,  or  hold  it  against, 
a  stranger  who  has  been  in  possession  for  more  than  the  statutory  period, 
without  paying  rent  to,  or  acknowledging  any  title  in,  the  mortgagor :  see  Doe 

d.  Palmer  y.  Eyre,  17  Q,  B.  366 ;  Ford  y.  Ager,  2  H.  &  C.  279. 

The  statute  &d  not  run  against  a  mortgagee  who  had  joined  the  mortgagor 
as  his  surety  in  oonyeying  me  land  to  creditors  upon  trust  to  sell  and  pay 
their  own  debt  and  men  the  debt  of  the  mortgagee,  so  long  as  the  trust 
remained  imezhausted :  Bennett  y.  Cooper,  9  Beay.  252. 

INTEREST. 

Interest,  though  not  expressly  reseryed,  is  payable  on  mortgage  debts, 
whether  the  mortgage  be  legal  or  equitable,  unless  the  mortgagee  contracts 
to  reconyey  upon  payment  of  the  principal,  with  no  mention  of  interest : 
Thompson  y.  Dreiv,  20  Beay.  49 ;  Fish.  Mort.  963. 

If  tbe  rate  of  interest  is  not  fixed  by  the  parties,  it  will  be  settled  by  the 
Court,  and  the  current  rate  of  5  p.  c.  has  been  allowed :  Ashwell  y.  Staunton, 
30  Beay.  62 ;  and  see  Leslie  y.  £,,  LI.  &  G.  t.  Sugd.  5;  though  as  a  general 
rule  the  rate  of  interest  allowed  in  equity  is  4  p.  c. :  see  Fish.  Mort.  997  ; 
Sugd.  V.  &  P.  643 ;  and  by  1  &  2  Y.  c.  110,  interest  at  4  p.  c.  accrues  on  judg- 
ment debts. 

The  usury  laws  haying  been  repealed  by  17  &  18  V.  c.  90,  any  rate  of 
interest  which  the  mortgagor  is  willing  to  pay  may  now  be  taken  on  a  mort- 
ga«;e  of  lands. 

Li  the  case  of  a  mere  deposit  of  deeds  to  secure  a  debt,  without  any  stipu- 
lation as  to  interest,  or  eyidenoe  to  the  contrary,  the  mortgi^ee  is  entitlea  to 
interest  from  the  date  of  deposit :  Carey  y.  Doyney  5  Ir.  Ch.  B.  104,  and  cases 
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there  cited;  Kerr^s  Poiiey,  8  Eq.  331  (m  which  caee  4  p.  c.  only  waa  given) ; 
and  see  Exp.  Furher,  Be  King,  19  Ch.  D.  191. 

And  thifl  rule  has  been  foUowed  in  the  case  of  a  solr's  charge  for  his  costs 
upon  property  preserved  or  recovered :  Ltppard  v.  Bicketts,  14  Bq.  291. 

But  a  mortgagee  is  not  entitled  to  charge  in  his  accounts  interest  on  his 
taxed  costs,  unless  they  are  ordered  to  be  added  to  his  security :  Eardley  v. 
Knight,  41  Ch.  T>.  637. 

If  a  mortgage  and  bond  be  ^ven  to  secure  the  same  debt  the  interest 
recoverable  under  the  mortgage  is  not  limited  to  the  amount  of  the  penalty 
of  the  bond :  Clarke  v.  L,  Abingdon,  17  Yes.  106. 

Where  interest  is  made  payable  half-yearly  in  advance,  a  mortga^  who 
sells  before,  but  completes  after,  a  half-yearly  day  is  not  entitled  to  interest 
for  the  whole  of  the  current  half-year,  but  only  until  payment :  Banner  v. 
Berridge,  18  Ch.  D.  254. 

In  a  mortgage  transaction,  interest  being  fixed  annually,  '*  month  '*  primS 
facie  means  calendar  month :  HuUon  v.  Brown,  W.  N.  (81)  116. 

If  judgment  has  been  recovered  for  the  amount  secured,  the  original  agree- 
ment becomes  merged  in  the  judgment  by  virtue  of  1  &  2  Y.  c.  110,  s.  17,  and 
the  judgment  debt  will  bear  interest  at  4  p.  c.  only :  European  Central  By, 
Co,,  4  Ch.  D.  33 ;  Arhuthnot  v.  BuneiMl,  62  L.  T.  N.S.  234 ;  W.  N.  (90)  37  ; 
and  a  covenant  for  payment  of  interest,  if  merely  incidental  to  the  covenant 
to  pay  the  principal  debt,  will  be  merged  with  it :  Exp,  Fewings,  Be  Sneyd, 
25  Ch.  Div.  338 ;  secue,  where  there  is  a  special  a^-eement  that  the  loan 
carrying  interest  at  a  higher  rate  shall  continue :  Be  Agriculturist,  &c,  Co,, 
Exp,  Hughes,  4  Ch.  D.  34,  n. ;  or  the  covenant  is  so  expressed  as  to  be  in- 
dependent of  the  covenant  for  payment  of  the  principal,  e,g,,  for  payment  of 
interest  so  long  as  any  part  of  tine  principal  *'  remains  due  on  the  security  "  : 
ropple  y.  Sylvester,  22  Ch.  D.  98. 

And  in  general,  under  a  covenant  to  pay  money  at  a  specified  time,  with 
interim  interest,  subsequent  interest  will  be  recoverable  only  as  damages,  and 
not  at  the  specified  rate :  Be  Boberts,  Ooodchap  v.  B,,  14  Ch.  Div.  49 ;  and  see 
Wallingion  v.  Cook,  47  L.  J.  Ch.  608. 

But  where  there  was  an  equitable  mortga^,  by  deposit  of  title  deeds,  to 
secure  payment  on  a  specified  day,  with  interim  interest  at  a  stipulated  rate, 
but  accompanied  with  a  contract  to  execute  a  legal  mortgage,  the  execution 
of  proper  covenants  for  payment  of  interest  being  thereby  imported,  interest 
was  payable  at  the  stipulated  rate :  Exp,  Furher,  Be  King,  19  Ch.  D.  191. 

A  sum  recovered  in  the  County  Court  is  not  a  judgment  debt  within  1  &  2 
Y.  c.  110 :  Beg,  v.  Essex  County  Court  Judge,  18  Q.  B.  l)iv.  704. 

Evidence  has  been  admitted  to  show  a  parol  agreement  between  the  mort- 
gagee and  deceased  mortgagor  to  reduce  the  rate :  L,  Miltovm  v.  Edgeworth, 
6  Bro.  P.  C.  313 ;  but  a  proviso  for  reduction  of  interest  on  punctual  payment 
is  not  available  to  the  mortgagor  if  the  mortgagee  has  taken  possession : 
Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  63 ;  CwJchum  v.  Edwards,  18  Ch. 
D.  449 ;  Bright  v.  Campbell,  41  Ch.  D.  388  {Stains  v.  Banks,  9  Jur,  N.S.  1049, 
cited  Seton,  4th  ed.  p.  1056,  was,  it  seems,  reversed  on  appeal :  Beg.  Lib. 
1863,  B.,  1761) ;  secus,  where  the  mortgagee  is  party  to  an  oider  for  payment 
out  of  a  fund  in  Court,  and  delay  occurs  in  drawing  up  the  order :  Be  Moss, 
Levy  V.  Seivell,  31  Ch.  D.  90. 

A  proviso  limiting  tJie  *'  total  amount "  recoverable  on  a  mortgage  will  not 
be  construed  as  extending  to  the  interest:  White  v.  City  of  London  Brewery 
Co.,  42  Ch.  Div.  237. 

Interest  at  East  Indian  rate  was  allowed  upon  money  advanced  there  on 
account  of  a  ship,  until  three  months  after  her  arrival  here :  Ward  v.  Lockyer, 
L.  C,  24  April,  1773,  B.  215. 

Tenant  for  Life  or  other  Limited  Owner,'] — As  between  himself  and  those 
interested  in  remainder,  each  tenant  for  life  is  bound  to  keep  down  interest, 
accruing  during  his  tenancy,  out  of  the  accruing  rents  and  profits,  upon 
charges  upon  the  real  estate :  Dixon  v.  Peacock,  3  Dr.  288 ;  Makings  v.  M., 
1  D.  F.  &  J.  355;  Caulfield  v.  Maguire,  2  J.  &  Lat.  141;  Marshall  v. 
Crowther,  2  Ch.  D.  199  ;  and  where  part  of  the  estate  has  been  taken  under 
a  paramount  title  {e.g,,  by  a  jointress),  he  is  liable  to  make  good  arrears  out 
of  the  surplus  rents  after  the  determination  of  the  paramount  estate  by  the 
death  of  the  jointress :  Tracy  v.  Lady  Hereford,  2  Bro.  C.  C.  128 ;  Bevd  v. 
Waikinson,  1  Yez.  193 ;  and  see  Fish.  Mort  971,  972 ;  4th  ed.  883,  966. 
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This  obligaiioii  of  tenant  for  life  exists  onl^  as  between  hiiji  and  the 
remaindermen,  and  not  as  between  him  and  the  incumbrancers :  Re  Morley, 
M.  V.  Saundersy  8  Eq.  594. 

Where  an  annuity  so  given  as  to  be  a  charge  on  the  cornus  of  an  estate 
is,  through  the  insufficiency  of  the  income,  in  arrear  at  tne  death  of  the 
annuitant,  the  arrears  become  a  charge  on  the  corptM,  and  a  tenant  for  life 
of  the  estate  charged  is  only  bound  to  pay  the  mterest  on  such  charge : 
Flay  fair  y.  Cooper,  17  Beav.  187 ;  and  where  an  annuity  is  held  to  be  a 
security  for  a  loan,  as  between  tenant  for  life  and  remainderman  of  the 
estate  charged  therewith,  the  annuity  must  be  valued,  and  the  tenant  for 
life  need  omy  pay  the  interest  on  the  estimated  value :  Bulwer  v.  Astley,  1 
Ph.  422 ;  lie  Muffett,  Jones  v.  Mason,  39  Ch.  D.  534.  If  a  tenant  for  life  of 
an  estate,  the  rents  of  which  are  insufficient  to  pay  the  interest  of  an  incum- 
brance thereon,  keep  down  the  whole  interest  out  of  his  general  income, 
without  showing  any  intention  to  make  the  surplus  interest  beyond  the 
amount  covered  oy  the  rents  a  charge  on  the  inheritance,  his  pers.  represves 
will  have  no  claim  against  the  remainderman  on  account  of  the  surplus 
interest  so  paid :  L,  Kensington  v.  Bouverie,  7  H.  L.  C.  567 ;  7  D.  M.  &  G. 
134;  19  Beav.  39;  Shore  v.  S.,  4  Drew.  501;  and  sup.  Chap.  XLV., 
"Settlement,"  pp.  1481,  1482. 

An  adult  tenant  in  tail,  having  complete  power  over  the  estate,  is  not 
bound  to  keep  down  interest  accruing  during  his  tenancy ;  but  those  who 
receive  the  rents  and  profits  for  an  infant  tenant  in  tail,  are  bound  to  apply 
them  in  keeping  down  the  interest  during  the  minority :  Burgess  v.  Mawbey, 
T.  &  B.  167  ;  Amesbury  v.  Brown,  1  Yez.  477  ;  and  see  Be  QueeTishury  Leases^ 

1  Bli.  499  ;  L.  Miltowny,  French,  4  CI.  &  F.  276 ;  Coote  v.  French,  9  CI.  &  F, 
74  ;  Coote  v.  L.  Miltowri,  1  J.  &  Lat.  601 ;  Shore  v.  S.,  4  Drew.  219,  601. 

A  tenant  for  life  having  a  preceding  eeneral  power  of  appointment,  by 
exercising  which  he  might  make  the  estate  nis  own,  and  defeat  tne  remainder- 
man, is,  nevertheless,  bound  to  keep  down  the  interest  during  his  life: 
Whithread  v.  Smith,  3  D.  M.  &  G.  741. 

The  incumbrancer  may  resort  to  the  inheritance  for  his  interest,  though 
he  have  neglected  to  demand  it  from  the  tenant  for  life :  Lo/tus  v.  Smi/t, 

2  Sc.  &  L.  642 ;  Wrixon  v.  Vize,  2  D.  &  War.  192 ;  but,  by  his  dealings 
with  the  tenant  for  life,  he  may  be  precluded  from  recovering  arrears  of  in- 
terest against  the  inheritance,  as  by  taking  a  bond  for  the  arrears,  and 
giving  time  for  payment  of  them :  Lofius  y,  Sivi/t,  sup. 

Compound  Interest,! — In  the  absence  of  special  agreement,  simple  interest 
only  can  be  charged  in  a  mortgage  account:  Daniell  y.  Sinclair,  6  App. 
Cas.  181.  A  mortgagee  cannot  turn  unpaid  interest  into  principal  as 
against  the  mortgagor  without  his  consent,  and  cannot  do  so  aeainst  a 
puisne  incumbrance  of  which  he  has  notice :  Dighy  v.  Craggs,  Amb.  612 ; 
and  the  consent  of  the  mortgagor  must  be  express ;  taking  no  notice  of  an 
intimation  from  the  mortgagee  of  his  intention  to  turn  interest  into  prin- 
cipal, if  not  paid,  is  not  enough :  Tompson  v.  Leith,  4  Jur.  N.S.  1091 ;  but 
arter  payment  of  interest  on  a  settled  account  of  interest  and  principsd  for 
many  years,  consent  was  presumed:  McCarthy  v.  Llandaff,  1  B.  &  B.  375 ; 
and  uie  consent  of  the  mortgagor  cannot  be  given  before  interest  is  actually 
due. 

Since  the  repeal  of  the  usury  laws,  the  rule  that  a  contract  for  convert- 
ing future  interest  into  principal  is  void  as  tending  to  usury  (see  Chambers 
v.  Ooldwin,  9  Ves.  271),  is  no  longer  applicable,  and  sucn  a  contract  is 
not  void:  see  Fish.  Mort.  983;  4th  ed.  891 ;  Wms.  R.  P.  434;  Clarkson  v. 
Henderson,  14  Ch.  D.  348 ;  Provident  Building  Soc,  v.  Oreenhill,  9  Ch.  D.  122. 

Upon  a  transfer  of  a  mortgage  the  transferee  will  not  be  entitled  to 
interest  upon  arrears  of  interest  paid  by  him  to  the  transferor,  unless  the 
mortgagor  be  a  party,  or  consent  to  the  transfer :   Ashenhurst  v.  James, 

3  Atk.  270 ;  and  see  E,  of  Macclesfield  v.  Fitton,  1  Ver.  168;  but  it  is  the 
settled  practice  that  where  a  puisne  i^edeems  a  prior  incumbrancer  under 
a  decree,  he  is,  on  payment  of  the  principal,  mterest,  and  costs  found 
due,  allowed  subsec^uent  interest  on  the  whole  sum  paid.  And  con- 
versely, where  a  puisne  mortgagee  fails  to  redeem,  subsequent  interest 
is  calculated  on  the  whole  sum  due  from  him :  Elton  y.  Curteis,  19  Ch. 
D.  49. 

And  a  transferee  who  in  order  to  stop  a  threatened  sale  by  the  mort- 
gagees of  tnut  property  had  paid  them  off  with  all  arrears  of  interest 
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dowii  to  the  execatioii  to  liim  of  the  transfer,  was  entitled,  on  being 
redeemed,  to  diarge  a^nst  Uie  estate  the  amount  actually  paid  by  him 
for  interest  and  costs,  including  arrears  of  interest  paid  but  not  included 
in  the  transfer  deed,  and  made  uie  subject  of  a  separate  charge :  Cottrell  y. 
Finney,  9  Ch,  541 ;  and  sc«  Farrar  y.  Farrarst  40  Ch.  Diy,  395;  though 
the  mortgage  is  of  a  reyersionary  interest  in  a  fund  in  Court  subject  to  a 
prior  life  interest:  Smith  y.  Smith,  (1891)  3  Oh.  550. 

Bankers  cannot  chaige  compound  interest  on  money  secured  to  them  on 
mortgage  by  a  customer :  Moue  y.  Salt,  32  Beay.  269 ;  CrotskiU  y.  Bower ,  1 
N.  B.  379 ;  and  see  Rufford  y.  Bithop,  5  Buss.  346 ;  Thomas  y.  Cooper,  16  Jur. 
688. 

Interest  or  NotieeJ] — ^A  mortgagee  is  entitled  to  six  months'  notice  or 
interest  in  lieu  of  notice  before  oeing  paid  off,  though  he  has  demanded 
payment  and  the  money  was  not  then  i)aid :  Barilett  y.  Franklin,  15  W.  B. 
1077;  Smith  y.  S.,  (1891)  3  Ch.  550;  secus,  where  he  has  suo  motu  sold  the 
property  {Banner  y.  Berridge,  18  Ch.  D.  254),  or,  haying  taken  proceedings  to 
reauze  his  security,  has  been  summarily  paid  his  principal  money  and  in- 
terest, and  a  sum  for  costs  {LetU  y.  ffutchins,  13  Eq.  176;  and  see  Day  y. 
D,y  31  Beay.  270),  though  payment  to  him  is  made  before  the  expiration 
of  a  notice  to  pay  off  giyen  by  the  mortgagor  after  action  brought  {Re  Alcock, 
Preaajtt  y.  Phipps,  23  Ch.  Div.  372) ;  or  where  he  is  party  to  an  order  for 
payment  out  of  a  fund  in  Court,  and  delay  occurs  in  drawing  up  the  order 
{Re  Moss,  Levy  y.  Sewell,  31  Ch.  D.  90J ;  and  the  mortgagor  is  entitled  to  re- 
aeem  on  paying  in  adyanoe  six  montiis*  interest  in  lieu  of  notice :  Johnson 
y.  Fvans,  61  L.  T.  N.S.  18 ;  W.  N.  (89)  95. 

But  an  equitable  mortgagee  by  deposit  (the  transaction  being  regarded  as 
temporary)  is  not  so  entitled :  Fitz^er(ud*s  Trustee  y.  MelUrsh,  (1892)  1  Ch.  385. 

If  the  amount  due  be  not  paid  or  tendered  on  the  day  named  in  the 
notice,  a  fresh  notice  will  become  necessary,  and  an  additional  six  months' 
interest  will  accrue ;  but  if  tender  be  made  and  refused  by  the  mortgagee, 
interest  will  stop,  if  the  mortgagor  keeps  the  money  ready  to  pay  oyer  to 
the  mortgagee:  Bank  of  New  South  Wales  y.  (/Connor,  14  App.  Cas.  273; 
Oyles  y.  Hall,  2  P.  Wms.  377 ;  Spence,  yd.  ii.  p.  651 ;  but  as  to  the  nature  of 
the  tender  required  in  order  to  stop  payment  of  interest,  and  that  a  summons 
for  stay  of  proceedings  upon  payment  by  the  aj^licants  within  a  month  of 
principal,  interest  down  to  payment  and  costs,  is  not  equiyalent  to  a  tender : 
see  Kinnaird  y.  Trollope,  42  Ch.  D.  610. 

If  the  mortgagee's  refusal  is  reasonable,  as  where  a  reconyeyance  was 
tendered  to  him  for  execution,  and  he  required  time  to  peruse  it,  interest 
will  continue  to  accrue ;  Wiltshire  y.  Smith,  3  Atk.  89 ;  on  the  other  hand, 
where  the  money  was  not  paid  on  the  day  through  the  default  of  the  mort- 
gagee, interest  stopped :  Z.  MiddletonT,  Eliot,  15  Sim.  531. 

Application  of  Payments.'] — ^Interest  which  had  been  paid  for  many  years  on  a 
larger  amoimt  of  principal  than  was  eyentually  decided  to  haye  been  secured 
by  the  mortgage,  was  not  taken  to  haye  been  paid  in  reduction  of  capital : 
Blandy  y.  Kimber,  25  Beay.  377. 

A  portion  of  the  estate  haying  been  sold  bv  mortgagee  in  possession 
under  his  power  of  sale,  the  proceeds  are  applicable  in  payment  of  interest 
and  costs,  and  the  balance  must  either  be  paid  to  the  mortgagor  or  applied  in 
reducing  the  principal,  and  thenceforward  interest  will  be  calculated  on  the 
reduced  principal  only :  Thompson  y.  Hudson,  10  Eq.  497. 

AUBEABS  OP  DTTKEBST — STATUTES  OF  LIMITATION. 

By  3  &  4  W.  4,  c.  27,  s.  42,  no  arrears  of  interest  in  respect  of  money 
charged  upon  land  were  to  be  recoyered  in  any  distress,  action,  or  suit,  but 
within  six  years  next  after  the  same  should  haye  become  due,  or  next  after 
an  acknowledgment  of  the  same  in  writing  should  haye  been  giyen  to  the 
person  entitled  thereto  or  his  agent,  signed  by  the  person  by  whom  the  same 
was  payable  or  his  agent ;  but  under  3  &  4  W.  4,  c.  42,  s.  3,  twenty  years' 
arrears  of  interest  could  be  recoyered  in  an  action  of  coyenant  upon  any  bond 
or  specialty. 

The  right  to  recoyer  interest  in  a  foreclosure  action  against  the  land,  as 
distin^fimhed  from  a  personal  action  on  the  coyenant,  bond,  or  other  specialty, 
is  limited  to  six  yeanr  airears,  notwithstanding  the  debt  is  secured  by  coye- 
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nant :  Hunter  y.  Nocholda,  1  Mac.  &  G.  641  (oyerruling  Duvigier  y.  Lee,  2  Ha. 
326;  but  see  SuUon  v.  5.,  22  Ch.  Div.  511);  Bound  v.  Belly  30  Beav.  121 ; 
Shaw  V.  Johnson,  1  Dr.  &  8m.  412;  Hughes  v.  Kelly,  6  Ir.  Eq.  286;  and 
although  the  mortgage  is  of  a  reversion :  Sinclair  y.  Jackson,  17  Beav.  405 ; 
but  for  any  further  arrears  the  mortgagee  might  (preyiously  to  37  &  38  Y. 
c.  57,  8.  8,  see  SuUon  y.  S.,  sup,)  haye  resorted  to  tne  bond  or  coyenant  of 
the  mortgagor :  see  Dart,  V.  &  P.  399. 

If,  howeyer,  the  deed  contained  an  express  trust,  or  a  trust  for  sale  for 
securing  the  mortgage  debt  and  interest,  the  mortgagee  in  a  foreclosure 
action  might  reooyer  more  than  six  years*  interest :  Lewis  y.  Duncombe,  29 
Beay.  175 ;  Cox  y.  Dolman,  2  D.  M.  &  G.  592 ;  and  see  LawUm  y.  Fwd,  2 
Eq.97. 

But,  by  37  &  38  Y.  c.  57,  s.  10,  since  1  Jan.  1879,  the  existence  of  an 
express  tsrust  will  not  extend  the  period  for  which  arrears  of  interest  in 
respect  of  money  charged  upon  or  payable  out  of  land  and  so  secured  (by 
express  trust)  would  be  recoverable  if  there  were  not  any  trust. 

A  mortgagee  might  obtain  the  benefit  of  the  longer  period  provided  by 
3  &  4  W.  4,  c.  42,  by  tacking,  against  the  heirs  of  the  mortga^r  bound  by 
his  coyenant  or  bond,  the  additional  fourteen  years'  arrears  of  interest  to  his 
principal  and  six  years'  interest ;  and,  semble,  this  right,  which  was  to  be 
raised  by  the  pleadings,  applied  in  foreclosure  as  well  as  in  redemption 
actions:  Elvy  y.  Norwood,  6  D.  &  S.  240;  Sinclair  y.  Jackson,  17  Beay.  405; 
Thomas  y.  T,,  22  Beay.  341 ;  Darby  &  Bosanquet,  150,  151 ;  Banning, 
162,  163;  2nd  ed.  173,  176. 

Now,  under  37  &  38  V.  c.  57,  s.  8,  no  sum  of  money  secured  by  any  mort- 
gage of  land  can  be  recovered  after  twelve  years :  Sutton  v.  jS^.,  22  Ch.  Diy. 
511;  but  in  the  case  of  a  mortgage  of  personalty,  there  is  no  limit  other  than 
that  imposed  by  3  &  4  W.  4,  c.  42.  s.  3 :  Mellersh  v.  Brown,  45  Ch.  D.  225. 

A  Statute  of  Limitations,  though  it  bars  the  remedy,  does  not  destroy  the 
debt ;  and,  therefore,  3  &  4  W.  4,  c.  27,  s.  42,  does  not  affect  the  right  of  a 
mortgagee  who  has  sold  under  his  power  of  sale  to  retain  out  of  the  proceeds 
more  than  six  years'  arrears  of  interest :  Be  Marsh  field,  Af.  y.  Hutchings,  34 
Ch.  D.  721,  723 ;  Edmunds  v.  Waugh,  1  Eq.  418. 

But  on  a  petition  (as  being  analogous  to  a  suit  for  the  recovery  of  land) 
for  payment  of  the  purchase-money  in  Court  of  mortgaged  property  com- 
pulsonly  taken,  a  mortgagee  was  held  entitled  to  six  years'  arrears  of  mterest 
only :  Be  Stead,  2  Ch.  D.  713,  explaining  and  distinguishing  Edmunds  y. 
Waugh,  1  Eq.  418 ;  and  see  Be  Slater's  Trusts,  11  Ch.  D.  227. 

Judgment  creditors  are  within  the  operation  of  3  &  4  W.  4,  c.  27,  s.  42, 
and  can  only  recover  six  years'  arrears  of  interest :  Henry  v.  Smith,  2  Dr.  & 
War.  381 ;  Vincent  v.  Goings,  1  J.  &  Lat.  697  ;  and  see  Smith  v.  Hill,  9  Ch. 
D.  143. 

A  married  woman's  reversionary  share  of  the  proceeds  of  real  estate 
devised  upon  trust,  is  "money  payable  out  of  lana"  within  3  &  4  W.  4, 
c.  27,  s.  42,  so  as  to  limit  the  interest  recoverable  by  a  mortgagee  to  six 
years :  Bowyer  v.  Woodman,  3  Eq.  313. 

Subsequent  incumbrancers  are  not  bound,  under  3  &  4  W.  4,  c.  27,  s.  42, 
by  an  acknowledgment  by  recital,  in  an  assignment  of  mortage,  to  which 
the  mortgagor  was  a  party,  that  more  than  six  years'  interest  is  due :  Boldxng 
y.  Lane,  1  D.  J.  &  S.  122  (reversing  3  GifP.  561). 

TITLE  DEEDS. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  o.  41J,  s.  16,  in  the  case  of 
mortgages  subsequent  to  the  3lBt  December,  1881,  ana  notwithstanding  any 
stipulation  to  the  contrary,  "a  mortgagor,  as  long  as  his  right  to  redeem 
subsists,  shall,  by  virtue  of  this  Act,  be  entitled  from  time  to  time,  at  reason- 
able times,  on  his  request,  and  at  his  own  cost,  and  on  payment  of  the 
mortgagee's  costs  and  expenses  in  this  behalf,  to  inspect  ana  make  copies  of 
or  extracts  from  the  documents  of  title  relating  to  the  mortgaged  property 
in  the  custody  or  power  of  the  mortgagee." 

Apart  from  this  statutory  provision,  a  mortgagee  was  not  in  general 
bound  to  produce  the  deeds  until  he  was  redeemed :  Dart,  Y.  &  F.  411 ; 
6th  ed.  475 ;  Howard  v.  Bohinson,  4  Drew.  522 ;  Bayik  of  N.  S,  Wales  y, 
(y  Connor,  14  App.  Cas.  273. 
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And  if  the  mortgagor  bad  sold  or  settled  the  eqttity  of  redemptioii,  those 
clafming  under  him  were  not  entitled  to  production  of  the  dmds  without 
paying  the  mortgagee  his  principal,  interest,  and  costs :  Chkhetter  y.  Jf. 
Donegal,  5  Ch.  497. 

So  in  the  case  of  the  mortgaffor*s  devisee  {Brotvne  y.  Lockhari,  10  Sim.  421 ), 
and  of  the  mortgagor's  heir,  wnose  title  was  not  admitted  nor  proved :  Lloyd 
V.  Wait,  12  Sim.  103;  8.  C,  1  Ph.  61. 

A  mortgagee  taking  a  conyevance  of  the  equity  of  redemption  from  a 
trustee  thereof  with  notice  of  tne  trust  cannot  witnhold  production  of  the 
conyeyanoe  in  a  suit  by  c,  q,  ir,  for  redemption  of  the  mortgage  and  recon- 
yeyance  of  the  property :  Smith  y.  BameSt  1  Eq.  65. 

But  in  QUI  y.  LyUm,  7  Beay.  155,  the  Court,  notwithstanding  an  allega- 
tion of  fraud,  refused  to  order  production  of  a  transfer  deed  executed  upon 
the  tiling  of  a  bill  for  redemption ;  and  see  Greenwood  y.  Bothwell,  lb,  201 ; 
Crisp  y.  PlaUl,  8  Beay.  62. 

If,  howeyer,  the  Deft  did  not  submit  to  be  redeemed,  or  denied  that  he 
was  a  mortgagee,  he  could  not  withhold  production  of  the  deeds  until  payment : 
see  Dan.  1693 ;  6th  ed.  1888,  and  cases  there  cited. 

Production  of  the  mortgage  deed  itself  was  ordered  if  the  amount  due  from 
the  mortgagor  was  in  dispute :  FhiUipa  y.  Evana,  2  Y.  &  C.  C.  647 ;  or  when 
necessary  to  establish  the  mortgagor  s  right  to  redeem  of  which  it  was  evi- 
dence :  Patch  y.  Ward,  1  Eq.  436. 

But  in  Chichenter  v.  M,  Donegal,  6  Ch.  497,  where  the  ri^ght  of  the  mort- 
gagee to  withhold  production  of  the  deeds  until  he  had  received  principal,  in- 
terest, and  costs  was  affirmed,  no  distinction  was  taken  between  the  mortgage 
deed  and  the  other  titie  deeds  in  his  possession. 

The  right  of  the  mortgagee  to  withhold  production  of  the  mortgage  deed 
and  titie  deeds  of  the  property  until  payment  did  not  extend  to  accounts  and 
other  documents  in  his  possession  as  exor  and  trustee  of  the  mortgagor : 
Freeman  v.  Butler,  33  Beav.  289. 

An  action  of  detinue  could  not  be  maintained  before  repayment,  but 
the  proper  remedy  was  by  suit  for  redemption,  or  by  summary  application 
for  the  aeeds  on  terms  of  substituting  for  the  security  a  sum  of  money  equal 
to  tiie  amount  secured,  with  a  proper  margin:  Bank  of  N.  S,  Wales  v. 
O'Connor,  14  App.  Cas.  273. 

If  the  mortgagee  has  put  it  out  of  his  power  to  redeliver  the  titie  deeds,  j 

the  mortgage  money  will  oe  ordered  to  be  paid  into  Court  until  the  deeds  can  i 

be  redelivered :  Schoole  v.  Sail,  1  Sc.  &  Lef.  176. 

But  a  mortgage  by  deposit  is  not  deprived,  by  non-production  of  the  deeds 
deposited  with  hmi,  of  his  right  to  recover  his  debt  upon  proof  that  the  deeds 
have  been  really  lost :  Baskett  y.  Skeel,  11  W.  B.  1019. 

As  against  the  mortgagor,  upon  payment  of  the  mortgage  debt  and  costs, 
the  mort^gee's  solr  cannot  retain  the  title  deeds  in  re^)ect  of  his  general 
lien  for  mdcpendent  business  done  by  him  as  solr  for  the  mortgagor :  Be 
Moaely,  15  W.  E.  975. 

As  against  the  mortgagee  upon  execution  of  the  mortga^,  the  mortgagor's 
solr  cannot  retain  the  deeds  in  respect  of  costs  due  from  me  mortgagor :  Be 
Snell,  6  Ch.  D.  105 ;  and  see  Chap.  AL.,  '*  SoucrroES,"  p.  922 ;  Bider  v.  Jonee^ 
2Y.  &C.  C.  329. 

When  the  title  deeds  relate  to  the  mortgaged  estates  jointiy  with  others 
particular  directions  will  be  given :  see  Yates  v.  HamUy,  2  Atk.  360 ;  and 
according  to  the  general  rule,  the  party  entitled  to  the  estate  of  greatest  value 
is  entitied  to  possession  of  the  deeds  upon  entering  into  a  covenant  to  produce 
and  allow  copies  to  be  taken  when  required :  see  Chap.  XLVI.,  **  Partition," 
sup,  p.  1570 ;  or  since  the  Conveyancing  Act,  1881,  an  acknowledgment  and 
undertaking  for  safe  custody,  under  sect.  9  of  that  Act. 

A  mortgagor  who  has  been  prevented  from  redeeming  by  the  alleged  loss 
of  the  titie  deeds  is  entitied  to  bring  an  action  to  recover  the  deeds,  or  to  an 
indemnity,  if  the  deeds  cannot  be  recovered:  James  v.  Bumsey,  11  Ch.  D. 
398. 

After  payment  into  Court  of  the  proceeds  of  sale  of  the  mortgaged  property 
in  a  suit  to  realize  the  security,  the  mortgasee  was  ordered,  withm  seven 
days  after  service  of  the  order,  to  deliver  over  tiie  titie  deeds  to  the  purchaser : 
Fowler  v.  ScoU,  20  W.  R.  199. 

On  being  paid  off,  the  mortgagee  must  hand  to  the  mortgagor  all  copies  of 
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documents  relating  to  the  property,  including  his  fair  copy  of  the  draft  re- 
oonveyanoe  or  transfer :  Re  Wade  and  Thomas,  17  Ch.  D.  348. 

As  to  the  right  of  a  mortgagee  to  retain  the  title  deeds  which  he  has 
acquired  without  notice  of  any  fraud  or  suppression  of  a  prior  title  or  incum- 
brance, see  Sect.  XV.,  inf.  p,  1754. 

As  to  the  right  of  a  first  mortgagee  by  demise  of  leaseholds  to  the  title 
deeds,  see  Stokes  v.  8.,  W.  N.  (86)  184. 

COSTS. 

Both  in  foreclosure  and  redemption  actions,  the  mortga&ee  is  entitied  to  the 
costs  of  action,  and  also  to  aU  costs  properly  incurred  b]^  nim  in  reference  to 
the  mortgaged  property  for  its  protection  or  preeeiration,  recovery  of  the 
mortgage  money,  or  otiierwise  relating  to  questions  between  him  and  the 
mortgagor,  and  to  add  the  amount  to  the  sum  due  to  him  on  his  security  for 
principal  and  interest :  CoUerellY.  Stratum,  8  Ch.  295,  303 ;  Cottrell  v.  Finney, 
9  Ch.  541 ;  Frazer  v.  Jones,  5  Ha.  433 ;  Dunstan  v.  Patterson,  2  Ph.  344 ;  Dryden 
V.  Frost,  3  My.  &  C.  670 ;  Fish.  Mort.  1000, 1015 ;  4th  ed.  909,  910 ;  McDonnell 
V.  M'Mahmi,  23  L.  R.  Ir.  283;  Podey's  Trustee  v.  Whetham,  33  Ch.  Div.  76; 
Nai,  Provincial  Bank  of  England  v.  Games,  31  Ch.  Div.  582,  593 ;  Johnstone 
V.  Cox,  19  Ch.  Div.  17, 19 ;  Re  Griffiths,  Jones  &  Co.,  50  L.  T.  N.S.  56. 

Apart  from  the  ouestion  of  what  costs  have  been  properly  incurred  by  the 
mortgagee,  his  rignt  to  the  costs  of  a  foreclosure  or  redemption  action  can 
only  be  lost  by  positive  misconduct  of  a  vexatious,  oppressive,  or  fraudulent 
character,  or  b^  improper  resistance  to  the  right  of  the  mortgagor  to  redeem, 
and  the  following  mstances  are  exceptions  to  the  general  rule  as  to  mort* 
gagees'  costs : — 

(a)  Yezatious,  oppressive,  or  fraudulent  acts  on  the  part  of  the  mortgagee 
which  may  deprive  him  of  his  costs,  and  even  make  him  liable  for  costs* 
are: — 

.   — ^Impeding  the  taking  of  the  account :  Detillin  v.  Gale,  7  Ves.  586 ; 
p  — ^Delaying  redemption  by  failing  to  attend  at  the  place  and  time  appointed 

for  settling  ttie  matter :  Cliff  v.  Wadsworth,  2  Y.  &  0.  C.  598 ; 

— Claiming  more  than  was  due,  coupled  with  misconduct :  Snagg  v.  FrizdL 
IJ.&Lat.  383; 

— Delaying,  as  one  of  three  trustees  in  whom  the  mortgage  was  vested, 
redemption,  oy  an  imtenable  claim  to  receive  the  interest  beneficially :  Cliff 
V.  Wadsworth,  sup,; 

— Making  an  unfounded  further  claim  after  payment  in  full :  Gregg  v. 
Slater,  22  Beav.  314 ; 
'  — Setting  up  the  mortgage  deed  as  an  absolute  conveyance:  Baker  v.  Wind, 

I  1  Vez.  160;  Nat,  Bank  of  Australasia  v.  United  Hand-in-Hand,  4  App.  Cas. 

391. 
1  — Making  an  imsustained  charge  of  fraud :  Westy.  Jones,  1  Sim.  N.S.  218; 

I  and  see  Co^ll  v.  Taylor,  15  Beav.  127 ; 

— Abuse  of  trust  reposed  in  him  by  mortgagor,  and  manifest  intention  to 
get  the  estate  into  his  own  hands :  ThornhUl  v.  Evans,  2  Atk.  330 ; 

— Fraudulent  and  unfair  dealing :  Morony  v.  O'Dea,  1  Ba.  &  B.  109, 121,  n. ; 

— Permitting  by  negligence  a  fraud  to  be  perpetrated,  though  personally 
innocent  of  fraud :  Hioms  v.  Holtom,  16  Beav.  259 ; 

— Improperly  resisting  a  suit  (by  subsequent  incumbrancer)  to  rectify  a 
mistake  affectmg  the  security:  Harrymany,  Collins,  18  Beav.  11  (afltoaed 
L.  J.,  18  March,  1854); 

— Bendering  a  redemption  suit  necessary  by  refusing,  as  mortgagee  in 

possession,  to  render  an  account :  Powell  v.  Trotter,  I'Dr.  &  Sm.  388 ; 

^  — Increasing  the  costs  by  making  persons  unnecessarily  parties,  or  by 

adducing  unnecessary  evidence.    Wnere  this  has  been  done,  the  mortgagee 

^  must  pay  such  costs,  and  will  not  get  them  over,  though  he  may  get  the 

general  costs :  Coles  v.  Forrest,  10  Beav.  552;  Cockell  v.  Taylor,  15  Beav.  127 ; 

Audsley  v.  Horn,  26  Beav.  195 ;  and  see  Booth  v.  Creswicke,  8  Sim.  352. 

.   (5)  !unproper  resistance  of  mortgagor's  right  to  redeem  may  also  deprive 

a  mortgagee  of  his  costs   {Credland  v.  Potter,  10  Ch.  8;  Tomlinson  v.  Gregg, 

15  W.  B.  51 ;  Kinnaird  v.  TroUope,  42  Ch.  D.  610),  so  far  as  they  have  been 

thereby  occasioned :  Harvey  v.  Tebbutt,  1  Jac.  &  W.  197,  203 ;  and  such  costs 

^     >  will  be  set  off  against  the  amount  due  to  the  mortgagee :  WhecUon  v.  Graham, 
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'24  Beay.  483 ;  or  the  mortgagee  may  be  ordefed  to  pay  the  costs :  Baker  t. 
Wind^l  Vez.  160 ;  Hall  v.  Heward,  32  Ch.  D.  430 ;  and  a  right  to  tack  may  | 

l>e  so  claimed  as  to  bring  a  mortgagee  witiiin  the  rule :  Credlandy,  Patter ,  10 
Ch.  8 ;  but  costs  will  rarely  be  given  against  a  mortgagee  who  brings  forward 
a  case  which  is  fairly  open  to  argument :  Bird  y.  Wenn,  33  Oh.  D.  215. 

In  Cowdry  y.  Day^  5  Jur.  N.S.  1199,  the  mortgagee's  resistance  of  theri^ht 
to  redeem  was  set  off  against  an  unproyed  charge  by  the  mortgagor  of  mis- 
conduct, and  the  costs  were  paid  by  the  mortgagor.  i 
(c)  Overpayment  before  suit  either  for  foreclosure  or  redemption  {Bifi"  ^ 
nintjUm  y.  Harwood,  T.  &  E.  485 ;  Morris  y.  I$lip,  23  Beay.  244 ;  Seal  y.  Kem- 
'iley,  W.  N.  (83)  122) ;  coupled  with  denial  of  overpayment  (Montgomery  v. 
Calland^  14  »im.  81) ;  or  seeing  up  and  failing  to  prove  an  absolute  title  to  the 
mortgaged  property  (Mil.  Bankof  Auetralaeia  v.  United  Hand-in-Hand^  4  App. 
Gas.  89 1> ;  or  with  a  refusal  of  a  sum  tendered  before  suit,  butfound«  upon 
taking  tne  accounts  with  annual  rests,  to  have  been  more  than  was  then  due 
to  the  mortgagee  {Wilson  v.  Cltter,  4  Beav.  214),  may  render  the  mortgagee 
liable  to  pay  the  costs. 

But  a  mere  overstatement  of  the  balance  due  will  not  deprive  a  mortgagee 
of  his  costs  {Cotterell  v.  StraUon,  8  Ch.  295 ;  ffod^es  v.  Croydon  Canal  Co.,  3 
Beay.  86 ;  Be  Watts,  Bmiih  v.  IT",  22  Ch.  Div.  5),  even  when  coupled  with  a 
refusal  to  furnish  accounts  of  a  special  nature  gratis :  Norton  y.  Cooper,  6 
D.  M.  &  G.  728. 

And,  notwithstanding  overpNavments,  where  each  party  failed  in  part  of  his 
case,  no  costs  were  given  on  eitner  side :  lanner  v.  Heard^  23  Beay.  556. 

Where  overpayment  is  alleged,  the  usual  course  is  to  reserve  costs  until 
the  result  of  tne  account  be  certified. 

{d)  Refusal  to  accept  an  actual  tender  of  the  full  amount  due  may  also 
render  the  mortgagee  liable  to  pay  the  costs  of  a  redemption  suit  thereby 
occasioned,  if  the  amount  found  due  in  tiJdng  the  account  does  not  exceed 
the  sum  tendered :  Hosken  y.  Sincock,  11  Jur.  N.S.  477  ;  Harmer  v.  Priestley^ 
16  Beav.  569;  Morlry  y.  Bridges,  2  Coll.  621 ;  Bank  of  N.  8.  Wales  v. 
O*  Connor,  14  App.  Cas.  273;  Kinnairdv.  Trollops,  42  €h.  D.  610;  and  a 
tender  reserving  the  right  to  tax  costs  and  review  figures  is  unconditional : 
Greenwood  v.  Sutcliffe,  61  L.  J.  Ch.  59 ;  40  W.  R.  214 ;  and  see  Sentance  v. 
Porter,  7  Ha.  426;  Shuttltworth  v.  Lov/ther,  7  Ves.  586;  Broad  y.  Sd/e^  9 
.Jur.  N.S.  885. 

The  tender  must,  however,  be  actual,  and  not  merely  proposed :  Oammon 
v.  Stone,  1  Vez.  339  ;  and  of  the  whole  amount  due :  Loftus  v.  Swift,  2  Sch. 
ft  Lef.  642. 

And  the  Court  ought  to  be  satisfied  of  that  continued  readiness  to  pay 
{toujours  et  encore  prist),  which  is  essential  to  plea  of  tender  at  law  and  in 
equity :  Kinnaird  y.  TroUope,  sup. ;  and  a  tender  properly  made  and  impro- 
perly rejected  is  not  the  equivalent  of  payment :  Bank  of  N,  S.  Wales  y. 
O'Connor,  14  App.  Cas.  273. 

(e)  The  loss  of  the  mortgage  or  title  deeds  may  make  a  mortgagee  Uable  to 
pay  the  costs  of  a  foreclosure  suit  instituted  upon  the  refusal  of  the  mort- 
G:agor  to  pay  without  production  of  the  deeds :  Stokoe  v.  Bobson,  M.  B., 
16  Jime,  1815,  B.  1195 ;  19  Yes.  385 ;  of  an  ejectment  against  the  mort- 
gagor: Z.  Middletony,  Eliot,  15  Sim.  536;  and  also  of  a  redemption  suit 
occasioned  by  non-production  (through  loss)  of  the  deeds  and  refusal  to  give 
any  indemnity:  8.  C, ;  and  see  Smith  v.  Bicknelf,  3  Y.  &  B.  51,  n. ;  and  for 
the  form  of  indemnity  bond  to  be  given  by  the  mortgagee,  see  Skdmardine  y. 
Harrcp,  6  Madd.  44. 

But,  semble,  a  refusal  to  accept  a  proper  indemnity  offered  by  the  mortgagee 
would  render  the  mortgagor  liable  for  costs  thereby  occasioned :  Macartney  y. 
Graham,  2  Buss.  &  M.  353. 

In  Caldwell  v.  MaUhews,  W.  N.  (90)  84 ;  62  L.  T.  N.S.  799,  the  Court  le- 
quired  a  bond  of  indemnity  to  be  given  to  the  second  mortgagees,  together 
with  retention  of  a  small  sum  in  Court  to  meet  possible  future  costs. 

The  refusal  of  a  mortgagee's  costs  on  the  ground  of  misconduct  is 
inatter  of  discretion,  from  which  no  appeal  will  lie :  Pooley*s  Trmtee  y. 
Whetham,  33  Ch.  Div.  76. 

By  O.  Lxv.  1,  any  right  of  mort^;agees  to  costs  out  of  a  particular  estate  or 
fund  to  which  they  would  be  enhtlM  according  to  the  lules  hitherto  acted 
upon  in  equity  is  preserved.  < 
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c  The  mere  pendency  of  aforedoenire  action  does  not  amount  to  pressure, 
4M>  as  to  entitle  the  mortgagor  to  tax  costs  which  he  has  paid,  together  witJi 
^»rinGipal  and  interest,  to  the  mortgagee :  Be  Griffiths,  Janes  <fe  Co.,  50  L.  T. 
N.S.  434. 

.  In  an  action  to  foreclose  a  mortgage  for  £66,  where  the  Pit  and  Deft  Ured 
>at  the  same  place,  the  Pit  was  aUowed  only  such  costs  as  he  would  have 
obtained  in  the  County  Court :  Crozier  v.  DvwmU,  31  Ch.  D.  67. 
'  As  to  the  jurisdiction  of  the  Court,  in  an  action  b}r  bondholders  for  realiza- 
tion of  their  security,  to  give  leave  to  a  representative  committee  to  promote 
A  Bill  in  Parliament,  and  order  the  costs  to  be  paid  out  of  the  propei^  com- 
pwiBed  in  the  secuiily,  see  Buckham  y.  Trtutees  of  Whitehaven,  55  L.  T.  N.S. 
694. 

i.  Acting  as  his  own  solr,  a  mortgagee  will  be  allowed,  as  against  a  second 
mortgagee,  his  costs  out  of  pocket  only:  Sdaiery,  Cottam,  3  Jur.  N.B. 
630 ;  and  the  objection  to  the  allowance  of  the  further  costs  need  not  be 
taken  at  the  hearing,  but  may  be  taken  before  the  taxing  master  after  judg- 
ment in  the  common  form  in  a  redemption  action  directing  taxation  of 
costs:  Stonex.  Lickoneh,  (1891)  2  Ch.  363  ;  Price  v.  McBeth,  12  W.  E.  818. 
.  The  rule  in  Cradock  v.  Piper  (1  M.  &  G.  664,  v,  sup,  p.  998)  is  not  to  be 
extended  to  sobw:  Be  Doody,  Fisher  v.  i>.,  62  L.  J.  Ch.  14;  W.  N.  (92)  144 
(overruling  Be  Donaldson,  27  Ch.  D.  544).  Where  a  firm  of  solrs  acted  in 
an  action  for  mortgagees,  of  whom  a  member  of  the  firm  was  one,  the  order 
was  to  ascertain  the  amoimt  of  costs  which  would  have  been  properly  charge- 
Itble  against  the  mortgagor  if  an  independent  solr  had  been  employed,  and  to 
allow  the  solr-mortgagee  the  same  proportion  thereof  as  that  which  he  was 
entitled  to  in  the  general  profits  of  the  partnership,  and  to  allow  him  no  profit 
fiosts :  5.  C, 

Priority  of  Costs,"] — ^A  mortgagee,  by  amending  his  pleadings  and  con- 
senting to  a  sale  of  the  estate,  instead  of  insisting  upon  his  original  claim  to 
foreclosure,  does  not  forfeit  his  right  to  his  costs  in  priority  to  the  costs  of 
the  sale;  and  untQ  his  claim  is  satisfied  nothing  can  be  taken  from  the 
estate  by  the  mortgagor  or  subsequent  incumbrancers :  Cook  v.  Hart,  12  Eq. 
459;  Wade  v.  Ward,  4  Dr.  602;  Cutfield  v.  Bichards,  26  Beav.  241;  Wild 
V.  Lockhart,  10  Beav.  323 ;  Tipping  v.  Power,  1  Ha.  405. 

If  the  produce  of  the  sale  prove  insufficient  to  pay  the  first  mortgagee  his 

S*  rincii>al,  interest,  and  coste,  the  whole  fund  will  be  paid  to  him  without 
eduction :  Upnerton  v.  Harrison,  7  Sim.  444 ;  Wonham  v.  Machin,  10  Eq.  447; 
Hepworth  v,  HesJop,  3  Ha.  485 ;  and  see  Millar  v.  Johnston,  23  L.  E.  Ir.  50. 
-  The  coste  of  taking  out  admon  to  a  wife  who  has  joined  her  husband  in 
mortgaging  her  reversionary  interest  cannot  be  retained  out  of  the  fund  as 
against  the  mortgagee  :  Saunders  v.  Dunman,  7  Ch.  D.  825. 

If,  instead  of  simply  suing  to  enforce  his  security  by  foreclosure  or  sale, 
a  mortgagee  commences  or  adopts  proceedings  to  obtain  further  benefit  than 
he  has  contracted  for,  e.g,,Sk  suit  to  administer  the  deceased  mortgagor's  estote, 
the  coste  follow  the  rule  applicable  to  admon  suite,  and  wQl  be  paid 
before  the  mortgage  debt :  Be  Spensley,  8.  v.  Harrison,  15  Eq.  16 ;  Arm^ 
strong  v.  Stone,  14  Beav.  535 ;  White  v.  Bp.  Peterborough,  Jac.  402 ;  and  see 
White  V.  Gudgeon,  30  Beav.  545. 

•  But  in  Pinchard  v.  Fellows,  17  Eq.  421,  the  right  of  a  legal  mortgagee  Pit, 
in  a  suit  for  sale  and  admon,  to  his  principal,  interest,  and  coste  out  of  the 
proceeds  of  sale  in  priority  to  the  coste  of  the  exors  and  devisees  was  upheld : 
see  also  Be  Mackinlay,  2  I).  J.  &  S.  358. 

*'  A  puisne  incumbrancer  who  has  teken  proceedings  to  realize  and  distribute 
a  fimd  which  would  otherwise  have  been  unavailable,  is  entitled  to  have  his 
<5oste  first  provided  for  out  of  the  fund,  and  then  the  coste  of  the  other  in- 
cumbrancers will  be  added  to  their  debte,  and  paid  according  to  their 
priorities :  Wright  v.  Kirhy,  23  Beav.  463;  Ford  v.  E.  Chesterfield,  21  Beav. 
426 ;  Batten  v.  Dartmouth  Harbour  Commissioners,  45  Ch.  D.  612. 

For  acte  held  not  to  imply  an  adoption  of  a  suit  or  sale,  see  Langton  v.  Z., 
7  D.  M.  &  G.  30 ;  Crosse  v.  Gen.  Bevy.,  Ac.  Co.,  3  D.  M.  &  G.  698. 

•  And  as  to  the  coste  of  a  mortgagee  who  sues  for  admon  and  realization  of 
his  security,  or  who  consente  to  a  sale  of  the  mortgaged  property  in  an 
admon  suit,  see  Chap.  XLIV.,  "Administration,"  pp.  1214, 1233 ;  Morg.  & 
Wurtzburg,  196  seq. ;  Fish.  Mort.  1008 ;  4tii  ed.  917. 

Harbour  commrs,  though  made  }>arties  in  the  capacity  of  mortgagors  to' 
•V  .     .  .  -       •  --frL  2 
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an  action  to  detennine  prioritiM,  wore  Keld  entitled,  under  sect.  60  of  the 
Commissioners  Clauses  Act,  1847  (10  &  11  V.  c.  16),  to  the  costs  of  action  as 
between  solr  and  client  in  priori^  to  all  other  parties :  Batten  y.  Dartmouth 
Harbour  CommissionerB,  45  Ch.  D.  612. 

On  farther  consideration  of  a  debenture  holder's  action,  the  costs  and 
expenses  were  directed  to  be  paid  out  of  the  fund  in  the  following  order : — 
(1)  The  Pit's  costs  of  realization,  including  an  abortive  sale ;  (2)  me  balanoe 
Que  to  receiyer  and  manager,  including  remuneration,  and  his  costs  of  action ; 
fdl  the  costs,  charges,  and  expenses  of  the  trustees  of  a  coyering  deed; 
(4)  the  costs  of  the  orisinal  Pit  (a  bankrupt  for  whom  the  existing^lt  had 
been  substituted),  and  of  the  existing  Pit  pari  paatu:  Batten  y.  Wedgwood 
Coal  Co.,  28  Ch.  B.  317. 

And  that  the  Court  has  a  special  discretion  in  priority  cases,  see  Harpham 
y.  Bhacklock,  19  Ch.  Diy.  207. 

COSTS  OF  BEOOiryEYANGE. 

The  costs  of  reconyeyance,  and  of  reyestin^  the  estate  where  it  has  been 
devised  by  the  mortgagee  or  has  yested  in  his  infant  heir,  are  borne  by  the 
mortgagor,  eyen  when  the  general  costs  are  ordered  to  be  paid  by  the  moTt<» 
gagee:  L.  Middleton  y.  Eliot,  15  Sim.  531 ;  Exp,  Ommaney,  10  Sim.  298; 
King  y.  Smithy  6  Ha.  473 ;  unless  the  costs  have  been  increased  by  negli* 
gent,  capricious,  or  unnecessary  acts  of  the  mortgagee,  in  which  case  he  has 
been  made  to  pay  the  extra  costs :  Capper  y*  Terringtim,  Burden  y.  Oldakery 
1  Coll.  103,  105;  13  L.  J.  Ch.  N.S.  239,  240;  and  see  M.  By.  Co.  y.  TTes* 
combe,  2  By.  Ca.  211. 

If  the  mortgagee  has  become  lunatic,  or  the  estate  has  descended  upon  a 
lunatic  heir-at-law,  the  mortgagor  should  pay  the  principal,  with  interest  up 
to  that  date,  into  Court  under  the  Trustee  Act,  1850,  s.  48,  upon  which  he 
will  be  entitied  to  a  vesting  order,  of  obtaining  which  he  must  bear  the  costs^ 
but  not  the  costs  of  the  lunatic :  Be  Sparks,  6  Ch.  D.  361 ;  and  see  Lewin, 
Trusts,  1177,  1178. 

If  the  mortgagor  requires  a  reconyeyance,  the  committee  should  by 
petition  obtain  an  order  authorizing  him  on  payment  to  execute  the  recon- 
yeyance accordingly.  The  costs  occasioned  by  tiiis  application  are  paid  out 
of  the  lunatic's  estate :  Be  Jones,  2  Ch.  D.  70;  Exp.  Bichards,  1  J.  &  W.  264; 
Be  Townsend,  1  Mac.  &  G.  686 ;  and  the  mortgagor  should  not  be  served,  and 
will  not  have  his  costs  of  appearing  though  seryed :  Be  Phillips,  4  Ch.  629 ; 
and  if  after  haying  paid  off  the  mortgage  he  presents  the  petition  he  will 
have  to  pay  the  costs  consequent  thereon :  Be  Jones,  2  D.  F.  &  J.  554 ;  Be 
Stuart,  4  t).  &  J.  317  ;  unless  the  committee  refuses  to  make  the  application : 
see  Be  WheeUr,  1  D.  M.  &  G.  434,  436,  n. 

If  the  lunatic  is  a  mere  trustee,  and  the  trust  appears  on  the  mortgage 
deed,  it  has  been  held  that  the  costs  occasioned  by  the  lunacy  must  be  borne 
by  the  mortgagor :  Be  Lewes,  1  Mac.  &  G.  23.  In  this  case,  however,  the 
petition  for  the  appointment  of  some  proper  person  to  receive  the  mort-* 
gage  money  and  to  reconyey  was  presented  by  the  mortgagor :  see  also  Be 
•7an(f«,  2  Ch.  D.  70.  ^  '^  /  -e-e 

The  costs  of  the  subsequent  reconyeyance,  or  of  the  proceedings  conse* 
quent  thereon,  follow  the  general  rule,  and  are  paid  by  the  mortgagor :  see 
Chap.  XLI.,  "Trustees,"  p.  1047;  Ebner,  Lunacy,  87, 88;  7th  ed.  137;  Pope, 
Lunacy,  283,  284;  Fish.  Mort.  1024 ;  4th  ed.  930;  Morg.  &  W.  239. 

The  mortgagee  or  transferee  who  is  being  ]^d  off  is  entitled  to  keep  one 
fair  copy  of  draft  deed  or  reconyeyance  until  the  transaction  is  competed, 
when  he  must  hand  it,  and  all  other  copies  of  documents  relating  to  the  pro* 
perty,  to  the  mortgagor :  Be  Wade  and  Thomas,  17  Ch.  D.  348. 

OOSTS,  OHABQES,  AlO)  EXPENSES  FROFERLY  INCURRED. 

A  mortgagee  will  be  allowed,  in  addition  to  his  costs  in  a  foreclosure  or 
redemption  action,  all  costs  and  expenses  necessarily  or  properly  incurred 
in  ascertaining,  asserting,  or  defendmg  his  rights  under  his  mortgage  con"* 
tract :  see  Dryd^  y.  Frost,  3  My.  &  C.  670 ;  Detillin  y.  Qale,  7  Ves.  583. 

He  will  accordingly  be  allowed  to  add  to  his  security  the  costs  of  pro« 


(a)  For  the  establishment  or  defence  of  the  moH^gage  title:  (jMlfrtyy. 
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WaUon,  3  Atk.  617  ;  Parker  v.  Watkins,  Job.  133 ;  Blackfwd  v.  Dav%9,  4  Oh. 
304;  Clark  y.  Hoakina,  37  L.  J.  Gh.  561,  569. 

{h)  For  recoyery  of  the  mortgage  money,  as  of  an  action  against  the  mort^ 
gagor's  surety :  Elliaon  y.  Wriaht,  3  Buss.  458 ;  National  Prov.  Bank  v. 
€hime$,  31  Ch.  Diy.  582 ;  or  on  the  coyenant  for  payment  of  interest:  Merri- 
man  y.  Bonney^  12  W.  B.  461  (following,  but  with  some  doubt,  EUuon  v. 
Wright,  «t*p.). 

And  eq[uitable  mortgagees  were  allowed  all  expenses  properly  incurred  for 
preparation  of  a  legal  mortgage  under  their  contract,  including  necessary 
inspection  of  titie-deeds,  but  not  costs  of  inyestigation  of  titie:  National 
Prov,  Bank  v.  Games,  31  Oh.  Diy.  582. 

But  as  against  the  mortgagor's  deyisees  the  costs  of  an  action  on  the 
mortgage  bond  against  the  ezor  were  not  allowed :  Levns  y.  John,  9  Sim. 
366 ;  but  see  National  Prov,  Bank  of  England  y.  Games,  31  Oh.  Diy.  582 ; 
nor  the  costs  incurred  by  an  equitable  mortgagee  in  unsuccessfully  defending 
an  action  at  law  for  recoyery  of  the  mortgaged  premises :  Dryden  y.  Frost,  3 
Jiy.  &  0.  670. 

And  ^nerally  the  mortgagee  was  not  allowed  his  costs  of  unsuccessful 
proceedings  at  law :  Cocks  y.  Gray,  1  QifF.  77 ;  Peers  y.  Ceeley,  15  Beay.  209. 

(c)  He  will  be  allowed  the  costs  of  obtaining  a  stop  order  on  a  fund  in 
Coiurt  to  complete  the  security  when  the  appbcation  is  authorized  by  the 
terms  of  the  mortage  deed;  but  the  allowance  of  such  costs  must  be 
Bpecially  directed :  Waddilove  y.  Taylor,  6  Ha.  307. 

{d)  Of  obtaining  admon  as  a  creditor  to  the  mortgagor:  Bamsden  y. 
Zangley,  2  Ver.  536 ;  and  see  Hunt  y.  Foumes,  9  Ves.  70 ;  Ward  y.  Barton, 
11  Sun.  534 ;  and  as  Deft  to  a  redemption  suit  by  second  mortgagee,  the 
coets  of  foreclosing  the  mortgagor :  Lomax  y.  Hide,  2  Yer.  185. 

(e)  Of  an  abortiye  sale :  Farrer  y.  Lacey,  Hartland  and  Co,,  31  Oh.  Diy.  42 ; 
L  the  acceptance  by  the  auctioneer,  with  the  mortgagee's  concurrence,  of  a 
que  for  the  deposit  which  was  afterwards  dishonoured,  was  not  such 
Ugence  as  to  depriye  him  of  them :  8,  C, 

^ut  an  inquiry  as  to  a  mortgagee's  costs  of  proceedings,  ultra  those 
relating  strictly  to  the  foredoeure  or  redemption  action,  is  not  of  course. 
They  must  haye  been  asked  for,  and  some  case  must  haye  been  made  by  the 
pleadings:  Merrimanr,  Bonney,  12  W.  B.  461;  Ward  y.  BarUm,  11  Sim. 
534 ;  Bolingbroke  y.  Hinde,  25  Oh.  D.  795 ;  and  by  0.  xxni.  8,  **  just  allow- 
imces  "  are  imported  into  eyery  judgment  directing  an  account. 

Where  the  mortgagor  was  bankrupt,  and  the  Pit  was  transferee  of  a  mort- 
gage on  which  interest  was  oyerdue  at  the  date  of  the  transfer,  he  was 
allowed  a  general  account  of  costs :  Bolingbroke  y.  Hinde,  sup. 

But  a  mortgagee  cannot  charge  remuneration  for  personal  work  or  labour, 
«nd  a  solr  moitgksee  cannot  charge  profit  costs  for  acts  done  on  his  own  behalf 
in  proceedings  rehiting  to  the  mortgage :  Be  Wallis,  Ex  parte  Lickerish,  25 
Q.  B.  Diy.  176;  Field  y.  Hopkins,  44  Oh.  Diy.  524;  Sclaitr  y.  Cottam,  5 
W.  B.  744 ;  3  Jur.  N.S.  630;  Re  Boberts,  43  Oh.  D.  52;  Be  Doody,  Fisher  y. 
J).,  62  L.  J.  Ch.  14,  sup,  p.  1615. 

Oosts  of  an  affidayit  yerifying  statement  of  claim  were  not  allowed  as 
against  mortgagee  not  appearing  and  puisne  mortgagees  not  defendmg: 
Jones  y.  Harris,  W.  N.  (87)  10;  55  L.  T.  N.S.  884. 

OOSTS  OF  DISCLAIMIKa  DEFENDAlfT. 

The  rules  as  to  the  costs  of  disclaiming  Defts  are  thus  stated  in  Ford  y.  E. 
Chesterfield,  16  Beay.  516,  and  haye,  with  some  modifications,  been  since 
lollowed: —   . 

(1.)  If  the  Deft  disclaims  in  such  a  manner  as  to  show  that  he  neyer  had, 
and  neyer  claimed,  any  interest  at  or  after  the  institution  of  the  suit,  he 
will  be  entitied  to  his  costs. 

(2.)  If,  haying,  or  haying  had,  an  interest,  he  shows  that  he  disclaimed,  or 
offered  to  disclaim,  before  suit,  he  will  also  be  entitled  to  his  costs. 

(3.)  He  will  not  be  entitied  to  his  oosts  if,  haying  an  interest,  he  does  not 
disclaim,  or  offer  to  disclaim,  until  he  puts  in  his  answer. 

See  on  these  rules  generally,  Bellamy  y.  Brickenden,  4  K.  ft  J.  670; 
Bidgtuay  y.  Kynnersley,  2  H.  &  M.  565 ;  E.  Cork  y.  Russell,  13  £q.  210 ; 
Clarke  y.  Toleman,  21  W.  B.  66;  Day  y.  Gudaen,  2  Oh.  D.  209. 

A  deyisee  of  the  equity  of  redemption  who  has  not  accepted  the  deyise  has 


1618  Mortgoffu.  [chap,  xlvu: 

been  held  entitled  to  the  costs  of  a  foredoeure  suit  as-  a  person  who  nersr 
had,  and  never  claimed,  any  interest  at  or  after  suit :  Higgina  v.  Franks,  16 
Jiir.  277.  But  in  Furber  y.  F.,  30  Beay.  523,  it  was  h^  that  from  the  fact 
of  a  deyise  it  must  be  assumed  primS  facie  that  the  devisee  had,  and  claimed^ 
an  interest,  and  that  such  a  ifeft  oiight  by  his  dischiimer  to  haye  offered  to 
be  dismissed  without  ooets,  or  to  execute  any  necessary  deed :  see  also  Qray 
y.  AdarMon,  35  Beay.  383. 

If,  from  haying  been  paid  off  before  Buit»  an  incumbrancer  made  Deft  has 
no  longer  any  interest,  and,  on  being  served,  states  the  fact  and  offers  to 
execute  a  disclaimer  (whether  at  the  Pit's  cost  or  not),  but  is  compelled  to 
put  in  a  defence  and  is  brought  to  the  hearing,  he  will  get  his  costs :  Lay  t^ 
Gudgen,  2  Oh.  D.  209 ;  Greene  v.  FoUer,  22  Ch.  D.  666. 

And  it  would  seem  to  be  the  better  course  for  the  Pit  first  to  ^ve  an 
incumbrancer  or  assignee,  by  formal  inquiry  whether  he  claims  any  mterest 
and  b^  notice  of  the  intended  proceedings,  an  opportunity  of  disclaiming  or 
releasmg  his  interest  before  any  costs  have  been  mcurred :  8.  C. ;  Hiome  t. 
HoUom,  16  Jut.  1077,  1080;  Gumey  v.  Jackson,  1  Sm.  &  G.  97;  1  W.  E.  91; 
and  see  Fish.  Mott.  1031,  1032 ;  4th  ed.  936,  999. 

If,  however,  from  having  an  interest  at  the  time,  the  partioular  assignee 
or  incumbrancer  was  properly  made  a  Deft  in  the  first  instance,  the  Pit  is 
entitled,  without  taking  the  initiative  by  making  any  application  to  th^ 
Deft,  to  a  disclaimer  from  him  if  he  claims  no  interest  in  the  subject-matter 
of  the  action :  Maxwell  v.  Wjghiwick,  3  Eq.  210;  Talbot  y.  KefMhead,  4  K.  & 
J.  93 ;  Tipping  v.  Power,  1  Ha,  405. 

In  Clarke  v.  Tollman,  42  L.  J.  Ch.  23 ;  27  L.  T.  N.8.  699;.  21  W.  E.  66,  it 
was  held  that,  although  the  assignee  of  the  mortga^r  made  Deft  had  by  his 
answer  and  disclaimer  submitted  to  be  dismissed  without  costs,  and  had  been 
brought  to  the  hearing,  he  must,  from  not  having  disclaimed  before  suit, 
bear  nis  own  costs ;  and  so  in  Lewin  v.  Jones,  61  L.  T.  N.S.  69,  Deft  who 
admittedly  had  an  interest,  but  put  in  a  defence  disclaiming  and  offering  to 
be  dismissed  without  costs,  was  not  allowed  costs  of  appearing  at  the  trial ; 
and  Green  v.  Foster,  sup,,  and  Day  y.  Gudgen^  sup,,  were  distinguished  on 
the  ground  that  there  the  disclaiming  Deft  was  kept  by  the  Pit  before  the 
Court  for  another  purpose,  which  did  not  succeed. 

But  according  to  the  current  of  authorities,  if  on  being  served,  the  Deft 
(though  properly  so  made)  offers  to  execute  a  disclaimer,  and  submits  to  be 
oismiBsed  without  costs,  or  does  not  ask  for  his  costs  of  suit,  he  is  entitled^ 
if  compelled  to  put  in  a  defenoe  and  brought  to  a  hearing,  to  all  costs  sub- 
sequent to  his  offer:  see  Davis  y.  Whitmore,  28  Beav.  617 ;  Jones  y.  Rhind\ 
17  W.  B.  1091 ;  Goxoing  v.  Mowherry,  11  W.  E.  851 ;  Hawkins  v.  BenneU,  2 
H.  &  M.  667,  n. ;  Ward  v.  Shakesha/t,  1  Dr.  &  Sm.  269;  Green  v.  Foster,  22 
Ch.  D.  666 ;  Bradlet/  v.  Borlase,  7  W.  E.  125  (where  those  of  the  Defts  who 
disclaimed  on  service  got  their  costs ;  those  who  disclaimed  by  answer  did 
not). 

And  a  Deft  who,  before  putting  in  his  answer,  parted  with  his  interest,' 
and  immediately  gave  notice  to  the  Pit,  offering  to  be  dismissed  without 
costs,  received  his  costs  from  the  date  of  the  notice :  Dillon  y.  Ashwin,  12 
W.  E.  366. 

A  statement  by  the  Deft  or  his  solr,  on  bein^  served,  that  he  had  agreed 
to  transfer  his  interest,  and  was  willing  to  disclaim,  not  accompanied  by  any 
offer  to  be  dismissed  without  costs,  was  not  a  sufficient  disclaimer  to  entitle 
the  Deft  to  costs :  Roherts  v.  Hughes^  6  Eq.  20 ;  nor  was  a  statement  by 
answer  that  if  he  had  been  appHed  to  he  would  have  disdaimed,  or  released 
his  intsrest:  Ford  v.  White,  16  Beav.  120;  Cash  v.  Belcher,  1  Ha.  310.  "^ 

As  to  the  form  of  the  disclaimer,  see  Lock  v.  Li/nias,  16  Jur.  162;  Vale  y# 
Meredith,  18  Jur.  992 ;  TalM  v.  Kemshead,  4  K.  &  J.  93. 

And  generallv,  as  to  the  costs  of  disclaiming  Defts,  see  Morg.  &  W.  114 
—118 ;  Fish.  Mort.  1028—1033 ;  4th  ed.  933—936. 


COSTS  OF  ASSIGNEES  AJsT)  TRUSTEES, 

The  assignees  of  an  insolvent  or  bankrupt  mortga^r,  or  of  a  bankrupt 
mesne  incumbrancer,  are  in  no  better  position  than  the  msolvent,  and  are  not 
entitled  to  their  costs  in  foreclosure  suits :  Appleby  v.  Duke,  1  Ph.  272 ;  1  Ha« 
303 ;  Cash  y.  Belcher,  1  Ha.  310 ;  Clarke  y.  Wilmot,  1  Ph.  27.6 
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They  are  equally  bound  by  the  rule  that  the  Fit  is  entitled  to  a  proper  dis- 
claimer from  them,  if  they  do  not  claim  any  interest ;  and  that  if  uiey  do  not 
disclaim  imtil  the  hearing  (C^r/:«  v.  Wilmoty  aupA ;  or  by  answer  only  {Ford 
y.  White,  16  Beay.  120) ;  or,  if  haying  diaolaimed  by  answer,  they  appear  at 
the  hearing  to  ask  for  costs  (Maxwell  v.  Wightwick,  3  Eq.  210 ;  Ularhe  v.' 
ToUman;  21  Beay.  66),  they  will  get  no  costs ;  or,  as  in  Davis  y.  Whiimore,  28 
Beay.  617,  and  cases  sup,  p.  1618,  costs  subsequent  to  disclaimer  only. 

In  a  suit  to  determine  questions  betweoi  a  psurt  owner  of  a  ship  and  the 
mortgagees  and  assignees  in  bankruptcy  of  the  owners  of  the  o^er  shares, 
the  assignees  got  no  costs :  Qreen  y.  Briggs,  6  Ha;  632. 

The  costs  of  assignees  in  insolyency  of  the  Pit  in  a  foredosure  suit,  who,, 
pending  suit,  had  transferred  his  interest  and  afterwards  become  insolyent, 
were  not  charged  on  the  estate,  but  ordered  to  be  paid  by  the  Pit ;  Gole9Y. 
Forrest,  10  Beay.  5*2,  557. 

The  costs  of  trustees  for  sale  of  an  equity  of  redemption  wilL  be  paid  in- 
priority  to  those  of  an  equitable  mortgagee  suing  for  sale  of  the  mortgaged 
property,  and  to  those  of  the  first  mortgagee :  Clare  y.  Wood,  4  Ha.  81 ;  Biffhew 
y.  Davis,  Kay,  xzL ;  but  the  mortgagor's  trustee  to  bar  dower  is  not  entitled, 
as  against  the  mortgagee,  to  his  costs  in  a  foreclosure  suit :  Horrocks  y.  Led^ 
•am,  2  Coll.  208. 

Both  in  redemption  and  foreclosure  suits  the  costs  of  all  persons  claiming, 
under  the  mortgagee,  and  made  necessary  parties  by  his  act,  fall  unon  the. 
mortgagor;  in  the  latter  case  they  will  be  paid  by  the  mortgagee  ana  added' 
to  the  mortgage  debt :  Wetfierell  y.  Collins,  3  Madd.  255 ;  BarUe  y.  Wilkin,  8^ 
Sim.  238 ;  Broivne  y.  Lockhart,  10  Sim.  426. 

Whether  in  cases  of  this  nature  the  mortgagee  and  his  trustee  should  not 
haye  sued  as  oo-Flts,  see  Morg.  ft  W.  233. 

If  the  assignment  or  settlement  is  not  made  by  the  mortgagee  imtil  after 
decree  in  a  foreclosure  suit,  or  eyen  pending  suit,  the  mortgagor  is  not  liable 
to  pay  the  costs  of  the  trustee :  Barry  y.  Wrey,  3  Buss.  465 ;  or  any  extra 
costs  occasioned  by  the  assignment :  Coles  y.  Forrest,  10  Beay.  552 ;  James  y. 
Harding,  24  L.  J.  Oh.  729. 

A  mortgagor,  who  has  punctually  paid  his  interest  and  has  not  been  called' 
upon  to  repay  tiie  principal,  is  not  liable  in  a  redemption  suit  to  the  costs  of! 
an  assignment  by  the  mortgagee  without  his  knowledge :  Be  Baddiffe,  22. 
Beay.  201. 

After  decree  for  successiye  redemptions  and  foreclosure  a  Deft,  a  puisne 
mortgagee,  sub- mortgaged,  and  his  sub-mortgagee  haying  filed  a  second  bill 
a^unst  all  parties  to  the  former  suit  to  obtain  the  benefit  of  the  decree,  his 
bill  was  dismissed  with  costs  against  all  the  Defts  except  the  Pit's  assignor, 
whose  place  and  name  in  further  prosecution  of  the  first  suit  were  to  be  taken 
by  the  Pit  in  case  of  the  assignor  being  foreclosed  on  failing  to  redeem  the* 
Pit :  Booth  y.  Cresuncke,  8  Sim.  352. 


.  CX>8T8  OF  AEOEiyEB. 

The  salary,  expenses,  and  costs  of  a  receiyer  will  be  paid  out  of  the  fund, 
or  estate,  but  he  ought  not  to  incur  expenses  or  take  le^  proceedings,  and 
will  not  be  allowea  the  costs  of  unsuccessfully  defendmg  actions,  without 
the  sanction  of  the  Court:  Ward  y.  Swijt,  6  Ha.  312;  Swabgy.  Dickon,  5 
Sim.  629 ;  but  he  may  be  allowed  the  costs  of  a  successful  action,  under-! 
taken  at  his  own  riJk :  Bristowe  y.  Needham,  2  Ph.  190 ;  and  in  Courand  y.^ 
Hanmer,  9  Beay.  3,  the  receiyer  was  allowed,  out  of  the  funds  in  Court  belong- 
ing to  the  incumbrancers,  the  costs  of  a  petition  by  the  mortgagor,  which 
had  been  dismissed  with  costs,  the  mortgagor  being  insolyent.  And  the  costs 
and  remuneration  of  a  receiyer  and'  manager  in  a  debenture-holder's  action 
haye  priority  oyer  all  costs,  except  those  of  actual  realization:  Batten  y, 
Wedgwood  Coal  Co,,  2BCh.I>,Sn. 

'  And  see  as  to  the  appointment  of  receiyers  as  between  mortg^r  and  mort-. 
gagee,  and  their  righis  and  duties^  sup,  Yol.  I.,.  Chap.  jSlaXTI.,  '*BE;> 
OEiySBS,"  pp.  660,  661. 
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Section  II. — Aooounts,  Inquiribs,  Dbclarations,  and  Dibbo 

TIONS  IN   FORECLOSUBE  AND  BbDEMPTION   AgTIONS. 

1.   Wilful  Default — Mortgagees  in  Posiession. 

Let  the  following  &c, :  1.  An  aooount  of  what  is  due  to  the  Pits 
tinder  and  by  virtue  &c.  [Form  1,  p.  1575],  and  for  their  costs  of  ihis 
i^^tion,  such  costs  to  be  taxed  &c. ;  2.  An  account  of  the  rents  and 
profits  of  the  hereditaments  comprised  in  the  said  mortgage  received 
by  the  Pits  or  either  of  them,  or  by  any  other  person  or  persons  by  the 
order,  or  for  the  use  of  the  Pits,  or  either  of  them,  or  which  without 
the  wilful  default  of  the  Fits,  or  either  of  them,  might  have  been  so 
received ;  And  Let  what  shall  appear  to  be  due  on  such  account  of  rents 
and  profits  be  deducted  from  what  shall  appear  to  be  due  to  the  Pits 
as  aforesaid ;  And  Let  upon  the  Deft  paying  to  the  Pits  what  shall  be 
certified  to  remain  due  to  them  as  aforesaid  after  such  deduction, 
within  &c.  [Form  1,  p.  1575] ;  But  in  default  &c. — Ih. 

An  order  for  foreclosure  absolute  in  a  foreclosure  action  commenced  by 
summons  may,  as  agunst  the  Deft  mortgagor  in  possession  (he  having  been 
served  and  not  appearing),  include  an  ordtor  for  delivery  of  possession,  even 
though  the  summons  did  not  ask  for  delivery  of  possession :  Best  v.  Apple* 
gate,  37  Ch.  D.  42. 

And  for  foreclosure  decree  with  inquiry,  on  a  suggestion  in  the  answer, 
whether  Pit  had  been  in  possession,  and  direction,  if  ne  should  be  found  to 
have  been  so,  for  an  account  against  him  with  wilful  default,  see  DoUon  v» 
Xee,  1  Y.  &  C.  0.  714. 


2.  Account  of  Bents  with  Seats. 

1.  AocoTTNT  of  what  is  due  and  costs ;  2.  Account  of  rents  and  profits 
on  the  footing  of  wilful  default  &c. — *^  And  Let  what  shall  appear  to 
be  due  on  the  said  account  of  rents  and  profits  be  applied,  first  in 
discharging  the  interest,  and  then  in  sinking  the  principal  money 
secured  by  the  said  mortgage,  and  if  the  same  shall  break  in  upon  the 
principal,  then  rests  are  to  be  made  from  time  to  time,  and  interest  to 
be  computed  only  on  the  resi4ue  thereof." — See  Parker  v.  X.  Went* 
worth,  L.  0.,  7  Nov.  1759,  B.  462 ;  Yates  v.  Hambfy,  L.  C,  21  July, 
1742,  B.  334;  2  Atk.  360 ;  Douglas  v.  Culverwell,  L  JJ.,  1  March,  1862, 
A.  743;  4D.  F.  &  J.  20. 


8.  The  Like^Annfiol  Pests. 

'<  And  in  taking  the  said  account  of  the  said  rents  and  profits  annual 
rests  are  to  be  made  of  the  dear  balance  of  such  rents  and  profits  in 
the  hands  of  the  said  A.  deceased,  and  the  said  Deft  B.  respectively, 
and  interest  is  to  be  computed  on  such  respective  balances  at  the  rate 
of  £ —  p.  c.  per  ann. ;  Aad  in  making  such  annual  rests,  except  the 
first,  the  interest  of  each  preceding  balance  is  to  be  included  in  such 
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balance,   bo  as  to  charge  the  said  A.,  deceased,  and  the  Deft  B. 
respectiyelj,  with  compound  interest  thereon.'' 

This  form,  which  was  adopted  in  Cotham  v.  West,  M.  E.,  15  Nov.  1836, 
A.  309,  aup.  p.  984,  Form  9,  seems  preferable,  as  more  distinctly  expressing 
the  mode  in  which  the  account  with  annual  rests  is  to  be  taken.  In  that 
ease  the  interest  was  computed  at  the  rate  of  £5  p.  c,  but  in  the  absence 
of  special  circumstances  £4  p.  c.  is  the  usual  rate. 

In  Wilson  y.  Metcalfe,  M.  £.,  28  June,  1826,  B.  1841,  1  Buss.  537,  annual 
rests  were  directed  to  be  made  on  the  amount  of  rents  receiyed  by,  and  on 
the  occupation  rent  accrued  due  from,  the  mortgagee  in  her  lifetime,  and  the 
Defts,  or  any  of  them,  since  her  death,  with  a  diroction  to  compute  interest 
at  4  p.  c.  on  such  rents  and  occupation  rents  respectively,  distinguishing 
such  part  of  such  interest  as  had  become  due  from  the  Defts,  or  any  of  them, 
since  the  death  of  the  mortgagee. 

Also,  in  Ashworth  v.  Lord,  jNorth,  J.,  36  W.  B.  446,  where  see  copy  order. 

4.  Account  of  Bents — Repairs  and  Lasting  Improvements, 

1.  Account  of  amount  due  [Form  1,  p.  1575]  ;  2.  An  account  of  all 
sums  of  money  properly  laid  out  by  the  Pits  in  necessary  repairs  and 
lasting  improvements  on  the  hereditaments  comprised  in  the  said 
mortgage ;  And  Let  interest  be  computed  on  the  sums  which-  shall 
appear  to  have  been  so  laid  out  in  lasting  improvements  after  the 
same  rate  of  interest  as  the  said  mortgage  carries ;  And  Let  what  shall 
appear  to  be  due  on  the  account  numbered  2  be  added  to  what  shall 
appear  to  be  due  to  the  Fits  on  the  account  numbered  1  ;  3.  And  Let 
an  account  be  taken  of  the  rents  and  profits  of  the  mortgaged  heredita* 
^ents  received  by  the  Pits,  or  either  of  them,  or  by  any  other  person 
&c.,  or  which  without  &c^  [Form  1,  p.  1575];  And  Let  what  shall  appear 
to  be  due  on  the  last-mentioned  account  be  deducted  from  what  shall 
appear  to  be  due  to  the  Pits  on  the  accounts  numbered  1  and  2 ;  And 
Let  upon  the  Defts,  or  either  of  them,  paying  to  the  Pits  what  upon 
the  balance  of  the  said  several  accounts  shall  be  certified  to  be  due  to 
them,  within  &c. ;  But  in  default  &c.  [Form  1,  p.  1575].— Tbwn/cy  v. 
Moore,  V.-O.  K.,  17  July,  1856,  B.  1879. 

6.  Account  of  Sums  laid  out  in  Improcements, 

This  action  coining  on  for  trial  &c.  in  the  presence  of  counsel  &c., 
Let,  inter  aliOf  an  account  be  taken  of  all  sums  of  money  properly  laid 
out  by  the  Pit  as  mortgagee  in  necessary  repairs  or  lasting  improve- 
ments on  the  leasehold  hereditaments  which,  under  the  terms  of  the 
said  agreement  dated  &c.,  and  as  mentioned  in  the  statement  of  claim, 
^  became  charged  by  way  of  sub-mortgage  to  the  Pit  for  securing  the 

l^v^^^  said  advances  and  interest. — Houghton  v.  Sevenoaks  Estate  Co,,  Pear- 

V^,.  son,  J.,  13  Dec.  1884,  A.  1834 ;  S.  C,  33  W.  R.  341.     ' 

6,  Account  of  Insurance  Premiums. 

TjBT  an  account  be  taken  &c.  [Form  1,  p.  1575],  including  the  sums 
I  ihe  Pit  has  paid  for  premiums  on  the  policy  of  insurance  in  the  plead- 
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ings  menticjned,  with  inters  ihereon  at  the  BamcF  irate  as  the  mortgagf 
carries.— JfartAoZ/  v.  Nuim,  Y.-C.  K.,  22  Jan.  1853,  B.  317;  BfUe»  ¥^ 
Johrnqn,  V,-C.  W.,  30  May,  1869,  A.  1742.  .    .  " 

For  decree  for  acootmt  of  Flt*s  principal,  interest,  and  costs,  and  of  tiUb 
amount  admitted  to  have  been  advanced  for  the  lenewaL  of  the  lease  of  the 
mortgaged  estate,  and  tor  interest  agreed  to  be  paid  theseon,  and  for  tfa«  fees 
and  expenses  of  the  renewal  to  be  t^ed ;  and  toe  decsaaed  mortgaaior  having 
Tcrbally  amed  to  pay  increased  interest  from  a  certain  time,  tne  farther 
interest  to  be  computed,  and  to  be  conaidared  as  a  debt  against  his  jiersonal 
estate,  see  Bitihoj^  y.  Mantell,  M.  R.,  16  June,  1807,  A.  1424. 

For  a  declaration  that  a  renewed  lease  is  a  graft  upon  the  ori^nal  lease 
assigned  to  the  Pit  by  way  of  mortgage,  with  accounts,  and  giving  mort« 
g^ior's  solr  a  lien  on  the  lease  for  his  costs  of  renewal,  see  Smith  v.  Chiehuteri 
1  D.  ft  War.  396. 

For  account  of  what  is  due  to  the  mortgagee  for  principal,  interest,  and 
costs,  and  for  money  paid  b^r  way  of  fine  for  admission  to  the  mortgaged 
hereditaments,  and  of  sums  laid  out  in  reijairs,  fines  on  admission,  and  last- 
ing improvements,  and  account  of  rents  with  annual  rests,  see  Lane  y.  King^ 
M.  R.,  2  July,  1799,  B.  960. 

7.  Inquiries  as  to  Proceeds  of  Sale  of  Part  of  Mortgaged  Pretnises^ 

and  as  to  Moneys  received  for  Insurance  of  Mortgaged  Premise^ 
— Interest  on  Amounts  received. 

1.  AoooxTKT  of  amount  due.  2.  Account  of  moneys  properly  laid  out 
in  repairs  and  permanent  improvements  [Form  5,  sup,  p.  1621],  and 
in  satisfaction  of  an  equitable  mortgage,  with  interest  on  the  sums 
so  laid  out  computed  at  the  same  rate  as  the  mortgage  carries: 

8.  Inquiry  as  to  what  due  in  respect  of  costs,  charges,  and  expensea 
beyond  costs  of  suit  [Form  20,  inf  p.  1627].  4.  Account  of  rents 
and  profits  [Form  1,  sup,  p.  1620].  5.  An  inquiry  whether  any 
and  what  parts  of  the  hereditaments  comprised  in  the  mortgage 
in  the  pleadings  mentioned  have  been  sold,  and  if  so,  by  whom 
and  for  what  sums  of  money,  and  by  whom  the  purchase-moneys 
have  been  received,  and  how  the  same  have  been  applied.  6.  An 
inquiry  whether  any  money  has  been  paid  by  any  insurance  co; 
in  respect  of  any  part  of  the  mortgaged  premises  which  has  been 
burnt  down,  and  by  whom  the  same  haa  been  receiyed,  and  how 
the  same  has  been  applied.  7.  An  account  of  the  proceeds  of  any 
such  sale  and  of  any  such  insurance  money  received  by  B.  in  the 
pleadings  named,  or  by  the  Defts,  or  by  any  other  person  ftc,  oc 
which,  without  the  wilful  default  of  the  said  E.  and  the  Defts,  mighf 
have  been  so  received ;  And  without  prejudice  to  any  question,  Le^ 
interest  at  the  rate  of  £5  p.  c.  per  ann.  be  computed  on  the  proceeds 
of  any  such  sale,  and  on  any  such  insurance  money  from  the  respective! 
times  of  the  receipt  thereof. — Adjourn  &c. — King  v.  Kitchener ^  L.  JJ., 
4  Aug.  1871,  A.  2916.  ;; 

For  an  account  against  a  mortgagee  in  possession  (who  had  sold)  of  the 
proceeds  of  sale  received  by  him,  or  by  his  order,  or  for  his  use,  or  which, 
without  his  wilful  default,  might  have  iJeen  so  received,  see  Mayer  v.  Murray^ 
M.  B.,  1  May,  1878,  B.  893 ;  8  Ch.  D.  424. 

For  an  account  of  what  was  due  to  the  Defts  for  their  proper  expenditure 
since,  ftc,  in  repairs  and  lasting  improvements,  insurance,  surveyors  charges, 
ground  rent,  and  otherwise  in  respect  of  the  premises  whereof  they  entm^ 
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ix^tp  posdeeaion,  &c.»  with  a  direction  that  what  ahonld  appear  to  be  due  upoML 
the  account  of  rents  and  profits  on  the  footing  of  wilful  default  be  set  off 
against  what  should  appear  to  be  due  upon  the  accounts  of  principal  and  inA 
tereet  and  of  expenditure,  and  the  balance  certified,  see  Biyth  y.  Carpenter, 
V.-C.  K,  1  Aug.  1866,  A.  2143. 


8.  Sums  laid  out  in  completing  Buildings, 

Account  of  all  sums  of  money  properly  laid  out  by  the  Pit  in  com- 
pleting the  five  cottages  in  the  pleadings  mentioned,  or  otherwise  in 
necessary  repairs  and  lasting  improvements  of  the  hereditaments  com- 
prised in  the  Pit's  mortgage.  Interest  to  be  computed  on  the  sums 
so  laid  out  (except  in  repairs)  after  the  same  rate  as  the  mortgage 
carries. — See  Glencross  v.  Pulman,  V.-C.  S.,  19  Feb.  1859,  A.  1024.    ■ 

For  the  allowance  of  interest  at  the  mortgage  rate  on  sums  laid  out  bya 
mortgagee  in  possession  in  necessary  repairs  of  the  mortgaged  (building) 
property,  though  in  other  respects  the  accoimt  was  taken  amrersely  to  th0 
mortgagee,  see  Eyre  v.  Hughes,  V.-O.  B.,  9  Feb.  1876,  A.  374. 

9.  Inquiry  in  Eedemptum  Action  as  to  Possessum  by  deceased  Mort^ 
gagee — OceiqHitum  Bent — Over-^yfnent — D^endant  to  deliver 
Possession  on  Redemption. 

1.  Account  of  amount  duo;  2.  <'An  inquiry  when  H.,  the  grands 
father  of  the  Deft,  Altered  into  possession  of  the  hereditaments  com* 
j^rised  in  the  said  mortgage  security,  and  into  the  receipt  of  the  rents 
and  profits  thereof,  and  whether  tiie  said  H.  or  the  Deft  have  ever^ 
and  when,  been  in  actual  occupation  and  enjoyment  of  the  said  here- 
ditaments or  any  part  thereof " ;  8.  An  account  of  rents  and  profits 
received  by  the  Deft  and  the  said  H.  &c.,  on  the  footing  of  wilful 
default,  since  the  said  H.  entered  into  possession  of  the  said  heredita- 
ments ;  '^  And  Let  an  annual  value  by  way  of  occupation  rent  be  set 
on  the  said  hereditaments,  or  any  part  of  the  same,  whereof  he  or  they 
have  been  in  the  actual  occupation;  And  Let  the  Deft  be  charged 
therewith  in  the  said  account  o£  rents  and  profits ;  And  Let  what  shall 
appear  to  be  due  in  respect  of  such  rents  and  profits,  including  such 
occupation  rent,  be  deducted  from  what  shall  appear  to  be  due  to  the 
Deft  as  aforesaid ;  And  Let,  upon  the  Pit  paying  to  the  Deft  what 
shall  be  certified  to  remain  due  to  him  as  aforesaid,  after  such  deduc? 
tion  as  aforesaid,  within  &c.,  at  such  &c.,  the  Deft  reconvey  &c.,  and 
deliver  up  all  deeds  &c. ;  And  Let  the  Deft  deliver  up  possession  of 
the  mortgaged  hereditaments  to.  the  Pit,  or  as  he  shall  direct ;  But  in 
default  &c.,  Let  this  action  stand  dismissed  &c. — But  in  case  it  shall 
appear  in  taking  the  said  accounts  that  the  Deft  has  been  overpaid  his 
principal  and  interest,"  Adjourn  &c.,  and  costs. — ^Liberty  to  apply. — 
Arthur  V.  Higgs,  M.  E.,  25  April,  1856,  A.  912;  and  see  Evans  v.  Kinaey^ 
V.-C.  K,  24  May,  1855,  A.  935. 

For  an  inquiry  what  parts  of  the  mortgaged  hereditaments,  and  from  an  j 
during  what  time,  since  possession  taken  by  the  mortgagee,,  have  been  made 
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tise  of  for  the  piupoee  of  making  l>ricks  and  tiles,  or  for  getting  eartli  or  day 
from  which  bnckB  and  tiles  have  been  made ;  and  a  ftdr  and  proper  occupa- 
tion rent  to  be  set  for  such  parts  of  the  mortgaged  hereditaments,  haymg 
xe^ard  to  the  rent  for  which  such  parts  would  &om  time  to  time  have  let  to 
bnckmakers  for  the  purpose  of  making  bricks  and  tiles  therefrom,  see  Jeanet 
T.  Hutchinge,  V.-C„  23  Feb.  1824,  A.  2276. 


10.  Inquiry  as  to  Deterioration  of  Mortgaged  Property  in  Foreclosure 

Action. 

1.  Aocoxnrr  of  amount  due;  2.  Acoount  of  rents  and  profits,  with 
wilful  default;  3.  An  inquiry  whether  the  Pit  has  allowed  the  mort- 
^^ed  hereditaments  to  become  deteriorated  in  value  to  any  and  what 
amount ;  4.  An  inquiry  whether  the  Pit  has  properly  expended  any 
and  what  sums  in  necessary  repairs  on  the  premises ;  And  Let  what 
ahall  appear  to  be  due  from  the  Pit  in  taking  the  account  of  rents  and 
profits  be  deducted  from  what  shall  appear  to  be  due  to  him  as  afore- 
said, and  in  respect  of  such  repairs  (if  any)  as  aforesaid. — Schuldt  y. 
Kent,  M.  B.,  1  March,  1854,  B.  635. 

11.  The  Like — in  Redemption  Action, 

An  inquiry  whether  the  mortgaged  premises  have  been  deteriorated 
ance  the  Deft  hath  been  in  possession  thereof,  by  the  (wilful)  neglect 
of  the  Deft  in  not  repairing  the  same,  and  to  what  extent. — Prettyjohn 
T.  Pyke,  30  Nov.  1809,  B.  132;  S,  C,  17  Jan.  1813,  on  F.  D.,  when 
Jj,  G.  said  '^  wilful"  should  have  been  inserted  in  the  decree. 

12.  Land  Tax  redeemed  by  Mortgagee. 

'  *  *  AiO)  it  being  alleged  that  the  Deft  {mortgagee)  has  redeemed  the  land 
tax  charged  on  the  said  mortgaged  premises,  Let  the  Pit  {mortgagor) 
elect  whether  or  not  he  will  take  the  same ;  And  if  the  Pit  shall  elect 
to  take  the  same,  Let  interest  be  computed  on  the  money  paid  for  such 
jredemption  at  the  rate  of  £5  p.  c.  per  ann. ;  And  Let  the  same  be 
added  to  what  shall  appear  to  be  due  to  the  Deft,  except  for  such  land 
tax  and  interest  at  the  time  of  the  issue  of  the  writ." — Tax  costs  &c. — 
Let  upon  the  Pit  paying  &c.,  the  Deft  reconyey  &c.  But  in  default 
this  action  to  stand  dismissed  with  costs  &c.  But  in  case  it  shall 
appear  that  there  was  not  anything  due  to  the  Deft  at  the  time  of  the 
issue  of  the  writ  except  as  aforesaid,  reserve;  the  costs. — See  Knowlee 
V.  Chapman,  M.  B.,  25  April,  1815,  A.  1021. 

13.  Inquiiy  as  to  Licumbrances  on  Mortgaged  Estate^  and  their 
Pnorities. 

Let  an  inquiry  be  made  what  incumbrances  affect  the  hereditaments 
comprised  in  the  indenture  dated  &c.,  in  the  pleadings  mentioned,  and 
what  are  their  priorities. 
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14.  InquirieB  as  to  Incumbrances  and  Parties  interested. 

Inqtjiby  as  to  incumbrances  affecting  the  estates  in  the  pleadings 
mentioned,  and  their  (legal)  priorities, — ''And  what  is  due  for  prin* 
dpal  and  interest  on  the  several  incumbrances,  and  who  are  the 
parties  now  interested  by  assignment  or  otherwise  in  the  seyeral  in,*, 
cumbrances  and  charges  affecting  the  said  estates,  and  what  is  the 
nature  and  amount  of  their  respectiye  interests  in  such  incumbrances 
respectivelj,  and  what  are  their  priorities." — Aubrey  v.  Hooper^  V.-O., 
27  Apr.  1838,  A.  718. 

For  the  like  inquiry,  with  account  of  what  is  due  thereon,  and  direction  to 
sell  subject  to  or  free  from  incumbrances,  see  E,  MamfiM  v.  Ogle,  V.-O., 
K.  B.,  1  Au^.  1849,  A.  2084. 

For  inqmry  as  to  subsequent  advances  upon  the  credit  of  an  existing 
mortgage,  see  Johruon  v.  BourM,  2  Y.  &  0.  0.  276,  n. 

15.  Declaration  of  Right  of  Pits  in  a  Foreclosure  Action  to  Propertif 
fraudulently  omitted  from  their  Security^  icith  Inquiries. 

Declabe  that  the  above-named  M.  and  L.  Banking  Co.  are  entitled 
to  have  all  the  thirteen  properties  which  in  the  plan  attached  to  the 
Pits'  bill  are  designated  by  the  Nos.  1  to  13  inclusive,  treated  and 
dealt  with  as  being  within  the  contract  which  was  come  to  between  the 
said  bank  and  the  Deft,  in  part  performance  of  which  the  mortgage 
dated  &c.  in  the  pleadings  mentioned  was  executed ;  and  to  stand  as 
incumbrancers  on  those  properties  as  against  the  estate  of  F.,  the 
bankrupt,  in  the  same  manner  in  all  respects  as  if  the  same  had  been 
expressly  described  in  and  conveyed  by  the  said  mortgage ;  And  the 
Defts  H.  &c.,  the  assignees  of  the  said  Deft  F.,  admitting  that  the 
properties  in  the  pleadings  &c.  referred  to  as  &c.  [as  therein  described'^ 
have  been  sold  since  (the  filing  of  the  Fits'  bill),  and  that  the  pur- 
chase-money has  been  received  by  the  trustees  of  the  said  bank.  Let 
the  following  &c. ;  1.  An  inquiry  whether  the  Pits  have,  or  have  had,- 
any  other  and  what  securities  for  any  part  of  their  debt ;  2.  An  inquiry 
what  incumbrances  (if  any)  other  than  that  of  the  Pits  affect  the  pro- 
perties comprised  in  the  Pits'  securities,  including  the  properties  which 
the  Pits  are  hereinbefore  declared  to  be  entitled  to  have  treated  as 
within  the  contracts,  or  any  parts  thereof  respectively. — ^Adjourn  &c. 
— Liberty  to  apply. — Rippon  v.  Titherinyton,  V.-C.  J.,  26  April,  1 870^ 
B.  3360. 

16.  Copyholds  declared  to  be  included  in  Mortgage,  though  not 
distinguished  as  such. 

''And  it  being  alleged  that  part  of  the  hereditaments  comprised  in 
the  Pit's  deed  of  mortgage  are  copyhold,  and  by  mistake  thereby  con- 
veyed instead  of  being  surrendered  in  mortgage,  Let  an  inquiry  be 
made  which  of  the  hereditaments  comprised  in  the  Pit's  deed  of  mort- 
gage are  freehold,  and  which  of  them  are  copyhold ;  And  Declare  that 
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not  only  the  freehold  hereditaments  compriaed  in  the  said  deed  of 
mortgage,  but  such  parts  thereof  as  are  copyhold,  are  to  be  considered 
as  a  security  for  what  shall  appear  to  be  due  to  the  Pit." — ^And  upon 
4tc.,  Pit  to  reconyey  the  freeholds,  and  delirer  up  all  deeds  fte. — "And 
the  Pit  is  also  to  release  any  daim  or  demand  on  such  part  of  the 
hereditaments  comprised  in  his  said  deed  d  mortgage  as  are  copyhold^ 
Buoh  release  to  be  settled  ^:*—EUUm  y.  Jarv%$,  M.  B.,  15  Feb.  1782, 
A.  273. 

17.  Mortgagee  Selling  at  an  unreasonably  Low  Price  charged  with 

^'1.  Let  an  inquiry  be  made  whether  the  money  produced  by  the 
sale  (of  the  mortgaged  hereditaments  in  the  pleadings  mentioned)  was 
a  fair  and  proper  price,  and  more  or  less  than  would  have  been  fixed 
for  a  reserved  price  in  case  the  said  brewery,  plant,  and  premises  had 
been  sold  under  a  judgment  of  this  Ck>urt ;  And  in  case  it  shall  appear 
that  the  price  for  which  the  same  were  sold  is  less  than  would  have 
been  fixed  for  such  reserved  bidding  as  aforesaid,  the  Deft  is,  in 
taking  the  accounts  hereinafter  directed,  to  be  charged  with  the 
difference ;  2.  An  account  of  what  is  due  to  the  Deft  under  and  by 
virtue  of  the  said  indenture  dated  &a,  and  for  his  costs  of  so  much  of 
tills  action  as  does  not  relate  to  the  question  whether  the  Deft  should 
be  charged  with  any  loss  accrued  upon  the  sale  of  the  said  mort- 
gaged hereditaments,  such  costs  to  be  taxed  &c."  3.  Account  of 
rents  and  profits,  and  amount  to  be  deducted;  *'And  Let  the  costs  of 
^e  Pit  of  so  much  of  this  action  as  relates  to  the  question  whether 
^e  Deft  should  be  charged  with  any  loss  accrued  upon  the  sale  of  the 
said  mortgaged  hereditaments  be  taxed  &c.,  but  adjourn  the  further 
consideration  of  this  action  and  of  the  question  of  the  payment  of  the 
said  costs." — ^liberty  to  apply. — See  Wolff  v.  Vanderzee,  V.-O.  S.,  6 
March,  1869,  B.  701. 


18.  Inquiry  as  to  Sale — Insufficient  Ptice, 

e  Upon  the  appeal  &c.,  Let  the  following  inquiry  and  accounts  be 
xiiade  and  taken,  viz. : — (1.)  An  inquiry  whether  the  lots  2  and  3  in  the 
pleadings  mentioned  would  have  sold  for  any,  and  if  any  what,  sum 
in  excess  of  £ —  in  case  the  same  had  been  sold  without  the  mis- 
statement contained  in  the  particulars  in  the  pleadings  mentioned. 
(2.)  An  account  of  what  on  the  —  day  of  &c.  was  due  to  the  Defts 
under  and  by  virtue  of  the  indenture  of  mortgage  dated  &c.  (3.)  An 
account  of  the  Deft's  costs  of  this  action  up  to  and  including  the  — 
day  &c.,  to  be  taxed  &c.  (4.)  An  account  of  the  proceeds  of  sale  of 
the  hereditaments  comprised  in  the  said  indenture  of  mortgage  re- 
oeived  by  the  Defts,  or  by  any  other  person  or  persons  by  the  order  or 
for  the  use  of  the  Defts ;  Declare,  that  in  case  it  shall  appear  on  the 
iptquiry  No.  1  that  the  said  lots  would  have  sold  for  any  sum  in  excess . 
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of  the  said  £ — ,  the  costs  of  the  said  inquiry  are  to  be  borne  by  the 
Defts,  but  if  it  shall  appear  that  the  said  lots  would  not  have  sold 
for  any  sum  exceeding  the  said  £ — ,  then  the  said  costs  are  to  be 
borne  by  the  Pit ;  And  Let  the  smaller  of  the  two  following  amounts 
be  deducted  from  the  larger  of  them,  and  the  balance  thereof  be 
certified;  that  is  to  say,  on  the  one  hand  the  amount  of  the  pro- 
ceeds of  sale  as  certified  on  account  No.  4,  together  with  the  sum,  if 
any,  which  may  be  certified  in  answer  to  inquiry  No.  1,  and  on  the 
other  hand  the  sum  due  on  the  indenture  of  mortgage  as  certified  in 
answer  to  account  No.  2 ;  Let  interest  be  computed  on  the  balance  at 
£—  p.  c.  per  ann.  from  the  said  —  day  &c.,  and  be  certified  accordingly ; 
Let  the  Fit  be  charged  with  the  amount  which  shall  be  certified  to  be 
due  on  the  account  No.  3 ;  Let  to  or  from  the  balance  and  interest 
which  shall  be  certified  to  be  due  to  or  from  the  one  party  to  or  from 
the  other  the  costs  of  the  said  inquiry  No.  1  be  added  or  deducted, 
as  the  case  may  require  ;  And  Let  the  ultimate  balance  according  to 
all  the  aforesaid  declarations  and  directions  be  certified. — ^Liberty  to 
apply  in  Chambers  for  payment  of  such  balance,  and  in  respect  of  any 
costs  not  dealt  with  by  this  order. — Tomlin  v.  Luce^  0.  A.,  10  Dec.  1889, 
B.  1691 ;  43  Oh:  Div.  191,  195. 

19.  Inquiry  who  entitkd  to  Surplus  Proceeds  of  Estate  sold  to  satisfy 
Plaintiffs  Mortgage  Debt. 

DmEcnoNS  that  the  surplus  stock  atising  from  the  investment  of 
ihe  proceeds  of  the  sale  of  the  mortgaged  estate,  after  paying  o£F  Pit's 
mortgage  and  the  costs  of  action,  be  carried  to  the  general  credit  of 
the  action,  and  for  stay  of  the  proceedings,  except  as  follows : — ''Let 
the  Defts  G.  and  E.,  and  J.,  his  wife,  or  any  person  interested,  be  at 
Hberty  to  prosecute  the  following  inquiry,  viz. ;  An  inquiry  who  is  or 
are  entitled  to  the  residue  of  the  said  Consols,  so  to  be  carried  over  as 
hereinbefore  directed,  and  in  what  shares  and  proportions  (if  any), 
and  for  what  interests ;  And  any  parties  interested  in  such  residue  are 
to  be  at  liberty  to  apply  (at  Chambers  or  otherwise)  respecting  the 
same  as  they  may  be  advised." — [Add  Schedule  directing  carrying  over> 
No.  1,  sup.  p.  208.]— See  Richards  v.  Griffiths,  V.-C.  S.,  13  July,  1861, 
B.  1605;  S.  e.,  5  May,  1860,  B.'1177. 

'  In  this  case  there  was  a  legal  mortgage,  but  the  land  had  been  sold  by 
Consent. 

20.  Inquiry  as  to  CostSy  Charges  and  Expenses. 

Account  of  what  due  to  Pit  under  and  by  virtue  of  his  mortgage, 
knd  for  costs  of  action  np  to  the  —  day  of  —  (the  date  of  a  tender), 
such  costs  to  be  taxed — "  And  Let  an  inquiry  be  made  whether  any- 
thing, and  what,  is  due  to  the  Pit  for  any  and  what  costs,  charges,  and 
expenses,  properly  incurred  by  him  in  respect  of  his  mortgage  security, 
not  being  costs  of  action  (beyond  his  costs  of  this  action);  And  if  it 
shall  appear  that  anything  is  so  due,  Let  the  amount  thereof  be  added 
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to  the  principal  and  interest  *&c." — Smith  y.  Greeny  V.-C.  K.  B.,  20 
Dec.  1844,  A.  514 ;  1  Ool.  664 ;  Woollacott  y.  Sennett,  V.-C.  8.,  9  Dec 
1870,  B.  3212 ;  Stainforth  y.  Gooding,  M.  R,  28  April,  1876,  B.  787; 
Oearm  y.  Smithy  Fry,  J.,  26  March,  1878. 

And  see  Merriman  y.  Bonnejf,  V.-C.  K,  12  W.  B.  461,  eup.  p.  1617,  that 
an  inquiry  in  the  above  fonn  is  not  a  matter  of  course,  but  that  there  must 
be  some  foundation  for  it. 


21.  Costs — Allowance  of  Special  Items — Atten^ted  Sale, 

Let  the  costs  of  the  said  C,  A.,  and  B.,  {mortgagees)  of  this  action, 
including  all  costs  incurred  by  them  of  taking  counsel's  opinion  as  to 
the  evidence  required  on  behalf  of  the  said  C,  A.,  and  B.,  and  of  the 
preparation  of  affidavits,  accounts,  and  admissions,  and  other  docu- 
ments, although  the  same  may  not  be  filed  by  them,  or  on  their 
behalf,  or  finally  completed,  and  their  costs,  charges,  and  expenses  of 
carrying  into  effect  £he  said  sale,  and  of  any  reconveyances  and  other 
deeds  which  may  be  requisite  under  this  order,  and  any  other  costs, 
charges,  and  expenses  properly  incurred  by  them  as  mortgagees,  in 
relation  to  their  securities,  and  in  relation  to  the  said  actions  or  either 
of  them,  be  taxed  Soo.—Blyth  v.  Carpenter^  V.-C.  K.,  1  Aug.  1866,  A. 
2143. 


22.  Mortgagor*  Bankrupt — Value  of  Security  assessed  by  Mortgagee-^ 
Several  Defendants — One  Time  to  redeem. 

Upon  motion  for  judgment  &c..  Declare  that  as  against  the  Deft 
A.  B.  the  Pit  is  entitled  to  hold  the  property  comprised  in  the  inden- 
ture dated  &c.,  as  security  for  £ — ,  with  interest  thereon  at  the  rate 
&c.,  at  which  the  Pit  valued  his  security,  and  his  costs  of  this  action ; 
Declare  that  the  Pit  is  entitled  as  against  the  Defts  C.  D.  and  E.  F^ 
to  hold  the  said  property  as  security  for  the  full  amount  of  principal 
and  interest  due  to  him  upon  the  security  of  the  said  indenture  dated 
&c.,  and  his  costs  of  this  action ;  Let  account  be  taken  of  what  is  du» 
to  the  Pit  under  and  by  virtue  of  the  said  mortgage  dated  &c.,  on  the 
footing  of  the  said  declarations;  And  upon  Defts  or  any  of  thenv 
redeeming  the  Pit  within  six  months  from  the  date  of  the  Chief  Clerk's 
certificate,  Let  Pit  reconvey  &c.,  with  usual  consequential  directions ; 
And  in  case  the  Defts  A.  B.,  C.  D.,  and  E.  F.,  or  either  of  them,  shall 
I L  so  redeem  the  Pit,  the  Defts  or  Deft  so  redeeming  the  Pit  are  or  is  to  be 

jJ^.W^  Q^,    at  liberty  to  apply  as  they  or^e  may  be  advised,  and  on  such  appli- 


V.     g^      .P\      cation  the  Deft  so  applying  is5o  give  the  Pit  notice  thereof.    But  thia 

"*  ^'  order  is  to  be  without  prejudice  to  any  question  which  may  arise  as  to 

CJ\^  the  rights  or  interests  of  the  Defts  between  themselves  to  or  in  the 

V  said  mortgaged  hereditaments. — In  default  of  redemption,  absolute 

foreclosure.— ^noM^^M  v.  Dihh,  Chitty,  J.,  2   March,  1889,  A.  390; 

/?.  C,  37  W.  B.  378  ;  et  r.  ii\f.  p.  1646. 
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NOTES. 
RIGHTS  Ain)  LIABILITIES  OF  HOBTGAGOB  IN  POSSESSION. 

By  Jud.  Act,  1873,  s.  25  ^5),  a  mortgagor  entitled  for  the  time  being  to 
the  possession  or  receipt  of  the  rents  and  profits  of  any  land  as  to  which  no 
notice  of  his  intention  to  take  possession  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof  shall  have  been  given  by  the  mortgagee,  may  sue 
for  such  possession,  or  for  the  recovery  of  such  rents  or  profits,  or  to  prevent 
or  recover  damages  in  respect  of  any  trespass  or  other  wrong  relative  thereto 
in  his  own  name  only,  unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  \>j  him  jointly  with  any  other  person. 

A  mortgagor  m  possession  is  not  liable  to  account  for  rents  and  profits  to 
the  mortgagee :  Mead  v.  L.  Orrery,  3  Atk.  235,  243. 

And  a  receivership  order,  containing  no  direction  that  the  mortgagor 
personally  shall  attorn  tenant  or  deliver  up  possession,  does  not  make  his 
possession  wrongful,  and  he  cannot  be  fixed  with  an  occupation  rent  until 
demand  made  by  the  receiver :  Yorkshire  Banking  Co,  v.  MuUan,  35  Ch.  D. 
125. 

He^  may  exercise  acts  of  ownership  provided  he  does  not  impair  the 
security,  e,g,,  he  will  not  be  restrained  from  feUing  timber  unless  the  secu- 
rity is  deficient :  King  v.  Smith,  2  Ha.  239 ;  Harper  v.  Aplin,  54  L.  T.  N.S. 
383  (where  the  injunction  was  granted  with  liberty  to  applv  to  dissolve  it) ; 
and  even  in  such  a  case  underwood  may  be  cut  by  him  in  the  usual  course : 
Humphreys  v.  Harrison,  1  J.  &  W.  581. 

He  will,  however,  be  restrained  from  acts  of  equitable  waste,  such  as 
pulling  down  a  house :  Goodman  v.  Kine,  8  Beav.  379. 

He  has  sufficient  interest  to  enable  him  to  sue  for  an  injunction  to 
restrain  injuiy  to  the  property  without  joining  the  mortgagee  {Fairclough  v. 
Marshall,  4  Ex.  Div.  37),  who  ought  not  to  be  brought  before  the  CJourt  on 
a  mere  suggestion  of  possibility  tluit  he  may  be  prejudiced :  8.  C, 

And  the  mort^gee  of  a  patent  (registered  as  *' mortgagee,"  and  seml)l€ 
even  though  registered  as  assignee  or  proprietor)  is  not  a  necessary  party  to 
an  action  Dy  the  mortgagor  against  an  infringer:  Van  Oelder  <fe  Co.  v. 
Sowerhy  Bridge  Flour  Co.,  44  Ch.  Div.  374. 

In  the  cases  at  law  a  mortgagor  in  possession  has  been  described  as  standing 
in  the  relation  of  tenant  at  will  to  the  mortgagee  quodam  modo,  but  not  for  all 
purposes  :  see  Moss  v.  Oallimore,  Dougl.  279 ;  1  Sm.  L.  C.  629 ;  9th  ed.  604 ; 
but  as  liable  to  be  treated  either  as  a  tenant  or  a  trespasser  at  the  option  of 
the  mor^gee :  Doe  v.  Maisey,  8  B.  &  C.  767 ;  and  to  be  ejected  without 
notice :  Keech  v.  Hall,  Dougl.  22 ;  Doe  v.  Boulion,  6  M.  &  S.  148 ;  or  demand 
of  possession,  or  claim  to  rents  in  arrear  or  accruing,  or  to  growing  crops : 
Keech  V.  Hall,  sup, ;  Moss  v.  Oallimore,  Dougl.  283 ;  Birch  v.  Wright,  1  T.  E. 
383 ;  unless  he  be  tenant  at  will  to  tiie  mortgagee  by  express  agreement : 
Eap.  Temple,  1  O.  &  J.  216;  Fish.  Mort.  438.  442 ;  4th  ed.  406,  844. 

So  where  the  premises  were  in  the  possession  of  a  tenant  under  the  mort- 
gagor from  year  to  year,  or  under  lease  without  the  mortgagee's  privity,  the 
tenant,  like  his  lessor,  was  liable,  if  the  mortgagee  had  done  nothing  to 
recognize  the  lessee  as  his  tenant,  to  distraint  and  entry,  and  to  be  ejected 
without  notice  to  quit :  Oibbs  v.  Cruickshank,  L.  R.  8  C.  P.  454 ;  Thunder  v. 
Belcher,  3  East,  444 ;  Keech  v.  Hall,  Dougl.  21 ;  Lows  v.  Telford,  1  App.  Ca. 
414 ;  Kearsley  v.  Phillips,  11  Q.  B.  Div.  621 ;  unless  the  lease  were  pnor  to 
the  mortgage,  in  which  case  it  was  valid  as  against  the  mortgagee,  who  was 
only  an  assignee  of  the  reversion ;  and  the  tenant  was  entitled  to  notice  to 
quit :  Rogers  v.  Humphreys,  4  A.  &  E.  299,  313 ;  Birch  v.  Wright,  1  T.  B. 
380;  Woodfall,  52,  194 ;  14th  ed.  54,  357  ;  1  Sm.  L.  C.  636;  9th  ed.  611. 

By  the  Tenants'  Compensation  Act,  1890  (53  &  54  V.  c.  57),  where  a  person 
occupies  land  under  a  contract  of  tenancy  with  the  mortgagor  which  is  not 
bindmg  on  the  mortgagee,  such  occupier  is,  as  against  a  mortgagee  who 
takes  possession,  to  be  entitled  to  any  compensation  which  would  otherwise 
be  due  to  him  under  the  Agricultural  Holdmgs  Act,  1883  (46  &  47  V.  c.  61), 
And  the  Allotments,  &c.  Act,  1887  (50  &  51  Y.  c.  26),  or  the  custom  of  the 
country,  but  with  a  ri^ht  of  set  off  against  rent  due,  and  before  depriving 
the  occupier  of  possession,  otherwise  wan  in  accordance  with  the  contract,' 
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the  mortgagee  is  to  giye  him  six  months'  notioe,  and  in  that  event  oompensa* 
tion  is  to  be  due  to  tne  occupier  for  crops,  improyements,  &c. 

The  mortgasee  is  bound  by  acts  of  the  mortgagor,  while  left  in  possession, 
of  which  he  has  had  notice:  Mortland  v.  Richardwn^  24  Beay.  33;  and 
cannot  afterwards  repudiate  the  rights  of  third  parties  created  by  the  mort- 
gagor which  he  has  b^  his  conduct  adopted :  Meld  y.  Wheatcro/t,  27  Beay. 
610 ;  or  which  are  witmn  the  terms  of  the  mortgage  deed :  Devon  y.  Hahgood^ 
IJ.  &  H.  222. 

Mere  receipt  of  interest  by  the  mortgagee  is  not  a  recognition,  as  his 
tenant,  of  the  mortgagor's  tenant :  Doe  y.  Cadwallader,  2  B.  &  Ad.  473 ;  see, 
howeyer.  Doe  y.  ffalee,  7  Bli.  322,  and  1  Sm.  L.  C.  582. 

And,  e  cofwerao,  the  mere  fact  of  a  tenant  remaining  in  possession  after 
notice  to  pay  rent  to  the  mortgagee  is  not  eyidenoe  of  an  agreement  that  he 
should  become  tenant  to  the  mortgagee :  Toweraon  y.  Jackson,  (1891}  2  Q.  B. 
(C.  A.)  484. 

Attornment,'}— Ji  the  mortgagor,  as  a  further  security,  bond  yfcle  attorns 
tenant  to  the  mortgagee,  the  relation  of  landlord  and  tenant  arises  in  addi- 
tion to  that  of  mortgagor  and  mortoagee ;  and  if  the  mortgagor  continues 
in  possession,  the  mortgagee,  though  he  has  not  executed  me  deed,  is  en- 
titled to  distrain  :  Morton  y.  Woods,  L.  B.  4  Q.  B.  293 ;  3  /(.  658 ;  and  after 
default  and  notice  to  quit,  may  sue  for  possession  on  a  writ  specially  indorsed 
under  0.  iii.  6  (/) :  Daubuz  y.  LavingUm,  1 3  Q.  B.  D.  347 ;  and  it  is  competent 
to  the  parties  by  such  a  clause  to  create  a  tenancy  from  year  to  year,  deter- 
minable at  the  will  of  the  landlord:  Re  Thrd/aU,  E<ep,  Queen* s  Bldg,  8oc,, 
16  Ch.  Diy.  274 ;  and  as  the  attornment  clause  creates  a  tenancy  and  rent, 
with  all  its  incidental  remedies,  the  mortgagee  can  distrain  on  the  goods  of  a 
third  person  on  the  premises :  Kearsley  y.  PhiUips,  11 Q.  B.  Diy.  621 ;  but, 
notwithstanding  the  attornment  clause,  the  true  relation  in  equity  remains 
that  of  mortga^r  and  mortgagee,  and  the  Court  will  haye  re^|;ard  to  this, 
and  to  the  rent  resenred  and  the  yalue  of  the  property,  in  considering  what 
terms  should  be  imposed  on  disclaimer  of  the  tenancy  by  the  mortgagor's 
trustee  in  bankruptcy :  Exp.  Isherwood,  Be  Knight,  22  Ch.  Diy.  384. 

Unless  it  is  expressed  in  the  attornment  clause  that  the  rent  payable  is  to 
be  applied  in  reduction  of  the  principal  {Pinhom  y.  Soutiter,  8  Ex.  763; 
Jolly  y.  Arbuthnoty  4  D.  &  J.  224),  the  mortgagee  will  not  be  entitied  to  re- 
cover any  part  of  the  principal  by  distress,  but  rent,  interest,  and  premiums 
only :  Hampson  y.  Fellows,  6  Eq.  575. 

The  proceeds  of  a  distress  under  the  clause  are,  in  the  absence  of  provision 
to  the  contrary,  applicable  to  payment  of  principal  as  well  as  interest :  Eorp, 
HarHsony  Re  Bttts,  18  Ch.  Div.  127  (not  following  Hampson  v.  Fellows,  6  Bq. 
575);  Pinhom  y.  Souster,  8  Ex.  763;  Jolly  v.  Arbuthnot,  4  D.  &  O.  224; 
although  the  yearly  rent  reserved  by  the  clause  is  equal  in  amount  to  the 
yearly  interest  of  the  mortgage  debt :  Exp.  Harrison,  sup. 

An  attornment  clause  by  mortgagor  as  tenant  to  the  mortgagee,  with  a 
proviso  that  on  default  in  payment  of  principal  and  interest  the  mortgagee 
may  enter  and  determine  tne  tenancy,  is  a  iraud  on  the  bankrupt  laws  and 
void  as  against  the  trustee  in  liquidation  of  the  mortgagor:  Exp.  Wil' 
Hams,  26  W.  B.  274 ;  and  see  Exp.  Mackay,  8  Ch.  643 ;  and  so,  if  the 
amoxmt  of  the  rent  is  so  exoessive  as  to  lead  to  the  inference  that  the  clause 
is  a  mere  device  to  enable  the  mortgagee  to  get  additional  security  in  tJie 
event  of  the  mortgagor's  bankruptcy :  Eocp.  Jackson,  Re  Bowes,  14  Ch.  Diy. 
725 ;  but  an  attornment  clause  may  be  valid  as  against  the  mortgagor's 
trustee  in  bankruptcy,  although  it  reserves  a  monthly  rent  variable  in 
amount :  Exp.  Voisey,  Re  Knight,  21  Ch.  Div.  442 ;  the  question  in  all  cases 
being  whether  or  not  there  was  a  bond  fide  intention  on  tJbe  part  of  the 
mortgagee  and  mortgagor  to  constitute  between  them  the  relation  of  landlord 
and  tenant:  8.  C. ;  and  there  is  no  objection  to  concurrent  attornment 
clauses  in  favour  of  first  and  second  mortgagees,  and  if  the  aggregate  rent 
reserved  is  fair,  so  that  there  is  no  fraud  on  the  bankrupt  law,  vaud  distresses 
can  be  levied  under  both  after  l^e  mortgagor's  bankniptcy :  Exp.  Punnett, 
Re  Kitchin,  16  Ch.  Div.  226. 

Under  a  proviso  that  in  default  of  certain  payments  the  mortgagor  shall 
hold  the  property  under  the  mortgagees  as  yearly  tenant,  l^e  mortgagees 
have  no  right  to  dietrain  until  (upon  default  made)  they  haye  given  the  mopt~ 
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'giH?or  notice  of  intention  to  treat  him  as  a  tenant :  Clotoe9  y.  Hughes,  L.  B. 
6  Ex.  160. 

The  mere  faot  that  there  is  an  attornment  dause  in  the  deed  of  the  first 
mortgage  does  not  entitle  a  second  mortgagee  to  treat  him  as  mortgagee  in 
possession :  Stanley  v.  Qrundy,  22  Oh.  D.  478. 

An  attornment  clause  not  reserving  a  special  power  of  distress  is  not  void 
imder  the  Bills  of  Sale  Acts,  1878  and  1882 :  llall  v.  Comfort,  18  Q.  B.  D. 
11 ;  Daulmz  v.  Laving,  13  Q.  B.  D.  347  ;  Mum/ord  v.  Collier,  25  Q.  B.  D. 
279 ;  but  where  a  special  power  of  distress  is  given,  registration  is  necessary : 
Be  WiUuy  Exp.  Kennedy,  21 Q.  B.  Div.  384 ;  Green  v.  Marsh,  ^1892)  2  Q.  B.  330. 

The  transferee  of  a  mortgage  which  contains  an  attornment  oy  the  mortgagor, 
with  power  of  distress  to  tLe  mortgagee,  cannot  distrain  for  arrears  of  rent  due 
at  the  date  of  the  transfer ;  Brown  v.  Metropolitan,  <kc.  Society,  1  El.  &  El. 
832 ;  though  notwithstanding  the  attornment  he  might  eject  the  mortgagor 
without  notice :  Metropolitan,  <kc.  Society  v.  Brown,  4  H.  &  N.  428 ;  and  see 
Cuthhertson  v.  Irving,  4  H.  &  N.  742 ;  Saunders  y.  Merryweather,  3  H.  &  0. 
902,  that  the  assignee  of  the  equity  of  redemption  has  by  estoppel  a  suffi- 
cient estate  in  reversion  to  support  an  action  of  covenant  against  a  lessee 
subsequent  to  the  mortgage. 

Leases.'] — ^A  lease  by  mortgagor  in  possession,  if  prior  to  the  mortgage,  is 
valid  as  against  the  mortgagee :  Moss  v.  Qallimore,  1  Sm.  L.  0. 629, 636;  9th  ed. 
604,  611 ;  Bogers  v.  Humphreys,  4  A.  &  E.  299 ;  and  until  notice  has  been  given 
by  the  mortgagee  reauirmg  the  tenant  to  pay  rent  to  him  and  attornment,  the 
mortgagor  is  entitlea  to  the  rents,  and  might  distrain  for  them  in  the  name 
of  the  mortgagee :  Trmt  v.  Hunt,  9  Ex.  14 ;  Snell  v.  Finch,  13  0.  B.  N.S. 
651 ;  or  in  his  own  name,  but  as  bailiff  for  the  moii^gee :  Beece  v.  Strous^ 
herg,  54  L.  T.  N.S.  133;  might  bring  an  action  for  them:  Hickman  v. 
Machin,  4  H.  &  N.  716;  and  uso  bring  an  action  in  mortgagee's  name  for 
neglect  to  repair,  or  for  use  and  occupation :  Boe  y.  Edwards,  5  B.  &  Ad. 

And  see  Jud.  Act,  1873,  s.  25  (5),  sup.  p.  1629. 

Payment  of  rent  in  advance  to  the  mortgagor  by  the  tenant  is  not  valid 
within  4  Ann.  c.  16,  s.  10,  as  against  a  mortgagee  wno,  before  the  time  when 
the  rent  falls  due,  has  given  notice  to  the  tenant  of  his  mortgage :  Be  NichoUs 
V.  Saunders,  L.  R.  5  C.  P.  589. 

And  an  agreement  for  retention  of  rent  in  repayment  of  advances  made  by 
the  tenant  to  the  mortgagor  is  not  binding  on  the  mortgagee  under  the  Con- 
veyancing Act,  1881 :  Municipal  Building  Society  v.  Smith,  22  Q.  B.  Div.  70. 

For  what  would  be  sufficient  notice  to  the  tenant,  see  Cooky.  Guerra,  L.  E. 
7  0.  P.  132. 

A  lease  by  mortgagor  in  i>ossession,  if  subsequent  to  the  mortgage—unless 
made  under  an  express  power  in  tiie  mortgage  deed,  see  Bevan  v.  Hahgood,  1 
J.  &  H.  222 ;  or  under  the  statutory  powers,  v.  inf.  p.  1632 ; — is  void  as  against 
mortgagee:  Doe  v.  Thompson,  9  Q.  B.  1037,  who  may  recover  in  ejectment 
against  the  tenant  without  giving  notice  to  quit :  Keech  v.  Hall,  1  Sm.  L.  C. 
579 ;  9th  ed.  546 ;  Oihhs  v.  Cruidcshank,  L.  E.  8  C.  P.  454 ;  but  if  the  mort- 
gagee asserts  his  paramount  title,  and  accepts  rent  from  the  tenant,  a  tenancy 
irom  year  to  year  is  created,  and  on  the  tenant  determining  such  tenancy  the 
mortgagee  cannot  adopt  and  enforce  an  agreement  b^  the  tenant  with  the 
mortgagor  to  take  a  lease :  Corhett  v.  Phwden,  26  Oh.  Div.  678. 

As  to  the  right  of  a  tenant  to  redeem,  v.  sup.  p.  1603. 

But  the  mortgagee  may  adopt  the  act  of  the  mortgagor,  and  make  the 
lessee  his  tenant ;  and  upon  giving  notice  to  the  lessee  may  enforce  the  pro- 
visions of  a  lease  under  tiie  Conveyancing  Act :  Municipal  Building  Society 
V.  Smith,  22  Q.  B.  Div.  70.  Mere  notice  of  the  mortgage  will  not,  it  seems, 
be  a  sufficient  adoption ;  there  must  be  some  act,  as  acceptance  of  rent,  in 
order  to  create  a  tenancy  between  the  moitgagee  and  the  lessee :  Evans  v. 
Elliot,  9  A.  &  E.  343;  Partington  v.  Woodcock,  6  A.  &  E.  690;  Bogers  v. 
Humphreys,  4  A.  &  E.  313 ;  and  see  Pope  v.  Biggs,  9  B.  &  C.  245,  and  these 
cases  discussed  in  1  Sm.  L.  C.  613 ;  Towerson  v.  Jackson,  (1891)  2  Q,  B.  484. 

Mortgagor's  tenant  subsequent  to  the  mortgage  may,  if  evicted  by  the 
mortgf^ee,  dispute  the  mortga^r's  title  to  the  land  or  rent :  see  1  Sm.  L.  C. 
640 ;  9ui  ed.  614 ;  and  such  eviction  by  title  paramount  puts  an  end  to  the 
estoppel,  and  may  be  pleaded  in  bar  to  an  action  for  rent  by  the  mortgagor : 
Delaney  v.  Fox,  2  0.  B.  N.S.  768. 
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If  there  has  been  no  eriction,  the  doctrine  of  estoppel  applies,  and  the 
mortgagor  may  distrain  for  rent  due  under  a  lease  granted  by  him  after  the 
mortgage :  Alchome  t.  Oomme^  2  Bing.  54 ;  ucub^  S  the  lease  was  granted 
before  uie  mortga^,  in  which  case  the  tenant  may  show  that  the  title  of  the 
landlord  under  which  he  entered  has  since  determined :  see  Bedman  &  Lyon, 
Land.  &  Ten.  138 ;  1  Sm.  L.  G.  637. 

By  the  Conveyancing  Act,  1881,  s.  18,  a  mortgagor  of  land  while  in  pos- 
session has,  as  against  every  incumbrancer,  and  a  mortgagee  of  land  while 
in  possession  has,  as  against  all  prior  incumbrances,  if  anjr,  and  as  against 
the  mortgagor,  power  to  make  (i.)  an  agricultural  or  occupation  lease  for  any 
term  not  exceeding  twenty-one  years ;  and  (ii.)  a  building  lease  for  anj  term 
not  exceeding  ninety-nine  years,  upon  the  terms  and  conditions  specified  in 
the  section.  But  the  section  applies  only  so  far  as  a  contrary  intention  is 
not  expressed  in  the  mortgage  deed  or  otherwise  in  writing,  and  is  not  to 
enable  a  lease  to  be  made  for  any  longer  term  or  any  other  conditions  than 
could  have  been  done  by  the  mort^igor  with  the  concurrence  of  all  the 
incumbrancers  if  the  Act  had  not  passed;  and  by  sect.  10,  the  rent  and  the 
benefit  of  the  covenants  and  conditions  are  annexed  and  made  incident  to 
and  to  go  with  the  reversionarv  estate,  so  that  under  a  lease  by  a  mortgagor 
in  possession  the  mortgagee,  alter  giving  notice  to  the  lessee,  can  enforce  me 
covenants  and  conditions  as  reversioner :  Municipal  Bldg,  Soc,  v.  Smith,  22 
Q.  B.  Div.  70.  The  mortgagees  are  bound  by  such  a  lease  as  though  they 
were  parties  to  it,  and  cannot  convey  other  land  comprised  in  the  mortgage 
in  such  a  way  as  to  derogate  from  the  implied  rights  created  by  the  lease  over 
such  land:  Wilson  v.  Qwen^s  Club,  (1891)  3  Ch.  522. 

Independently  of  the  Act,  both  mort^gor  and  mortgagee  should,  for  the 
security  of  the  tenant,  have  concurred  in  a  lease :  see  Carpenter  v.  Parker,  3 
C.  B.  N.S.  206;  Doe  v.  Adams,  2  Cr.  &  J.  232;  Saunders  v.  Merryweather,  3 
H.  &  0.  902. 

If  the  mortgagee,  not  being  in  possession,  and  having  no  leasing  power 
under  his  mortgage  deed,  had  agreed  to  grant  a  lease  of  me  mortgaged  pro- 
perty, and  the  mortgagor  refused  to  concur,  the  intending  lessee  could  not 
insist  upon  a  lease  from  the  mortgagee  only :  Franldinski  v.  Bait,  33  Beav. 
560. 

On  the  other  hand,  if  th&  mortgagee  refused  to  concur,  specific  perform- 
ance of  an  agreement  to  grant  a  lease  could  not  be  enforced  against  mort- 
gagor in  possession,  the  remedy  in  such  case  being  in  damages :  Howe  y. 
Hunt,  31  Beav.  420. 
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As  to  the  light  of  a  mortgagee  to  the  appointment  of  a  receiver  under  the 
Jud.  Act,  1873,  s.  25  (8),  the  Conveyancing  Act,  1881,  ss.  19,  24,  and 
otherwise,  v.  sup.  Vol.  I.,  p.  660. 

A  mortgage  having  the  legal  estate  will  not  be  compelled  to,  but  may  at 
any  time,  take  possession,  except  when  a  receiver  has  l^en  appointed  by  the 
Court  on  behalf  of  a  subsequent  incumbrancer :  L,  Fenrhyn  v.  Hughes,  5  Ves. 
106 ;  in  that  case  he  cannot  obtain  a  right  to  the  rents  by  giving  notice  to 
the  receiver  to  pay  them  to  him ;  nor  to  past  rents  in  the  hands  of  the 
receiver  by  giving  notice  to  the  tenants;  he  must  move  to  discharge  the 
receiver,  or  obtain  leave  to  bring  ejectment :  Angell  v.  Smith,  9  Ves.  335 ; 
Turkington  y.  Keaman,  LI.  &  G.  t.  Sugd.  35;  Thomas  y,  Brigstock,  4  Buss.  64; 
and  see  Davis  v.  Z>.  Marlborough,  2  Swa.  137;  Kerr,  Rec.  33 ;  3rd  ed.  139. 

A  mortgagee  with  power  to  enter  on  default  by  the  mortgagor  of  payment 
on  demand,  ought  to  give  the  mortgagor  a  reasonable  time  to  make  payment, 
and,  not  doing  so,  may  be  liable  in  damages :  Moore  v.  Shelley,  8  App.  Cas. 
285. 

A  mortgagee  in  possession  is  entitled,  in  a  proper  case,  to  charge  commis- 
sion paid  to  a  receiver  for  collecting  rents :  Union  Bank  of  London  v.  Ingram^ 
16  Ch.  D.  53 ;  and  as  to  his  ri^ht  to  charge  interest  at  the  higher  rate,  where 
there  is  a  proviso  for  reduction  of  the  rate  on  punctual  payment,  v.  sup, 
p.  1608. 

A  mortgagee  having  once  taken  possession  cannot  get  rid  of  the  responsi- 
bilities he  has  assumed  by  relinquishing  possession  at  pleasure,  and  the  Court 
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will  not  assist  him  to    do  bo  by  appointisg  a  receiver :  Be  Prytherch,  P.  v. 
Williama,  42  Oh.  D.  590  ;  discuBsiiig  Mason  v.  Westobv,  32  Ch.  D.  206. 

On  removing  second  mortgagee's  receiver,  the  Court  will  put  the  first 
mortgagee  of  an  equitable  interest  in  poesession :  Langion  v.  X.,  7  D.  M.  & 
G.  30. 

When  first  mortgagee  is  in  possession,  a  second  mortgagee  is  entitled  to 
rents  paid  over  by  first  mortgagee  to  the  mortgagor  after,  but  not  before, 
notice  of  the  second  mortgage :  Bemty  v.  Seutll,  1  J.  &  "W.  660. 

A  mortgagee  is  not  to  be  considered  in  possession  merely  because  he  is  in 
receipt  of  rents ;  the  qu  estion  is,  whether  he  has  taken  out  of  the  mortgagor's 
hands  the  power  and  duty  of  managing  the  estate :  Noyes  v.  Pollock^  32  Ch. 
Div.  53 ;  and  where  the  agent  of  the  mortgagor  received  rents  and  paid  them 
to  the  mort^^agees,  having  accepted  notices  from  them  which  he  was  to  servo 
on  tenants  if  the  mortgagor  interfered,  but  which  were  not  served,  the  mort- 

Tes  were  not  chargeable  as  if  in  possession :  5.  (7. 
mortgagee  cannot  be  treated  as  mortgagee  in  possession  simply  because 
his  mortgage  deed  oontaias  an  attornment  clause:  Stanley  v.  Grundy ^  22  Ch. 
D.  478. 

A  mortgagee  who  has  not  taken  i>os8ession  is  not  entitled  to  an  account  of 
past  rents  and  profits  during  the  possession  of  the  mortgagor  or  person 
claiming  under  him:  Higgins  v.  York  Bldgs,  Co.t  2  Atk.  107;  Colman  v.  D. 
8t.  Albans,  3  Ves.  32 ;  Drummond  v.  Z>.  St,  Albans,  5  Ves.  438 ;  and  so  in  the 
case  of  a  legatee  of  money  charged  on  land  insufficient  in  value :  GarfiU  v. 
AUen,  37  Ch.  D.  48. 

But  a  mortgagee  taking  possession  is,  notwithstanding  the  Appoi-tionment 
Act,  1870,  entitled  to  arrears  of  rent  unpaid :  Anderson  v.  Butlers  Wharf  Co., 
48  L.  J.  Ch.  824 ;  but  not  to  so-cdled  rents  for  warehousing  goods,  recover- 
able under  statute  by  distraint  and  sale  of  the  goods :  S,  C, 

So,  the  mortgagee  of  a  term,  not  having  taken  possession  during  the  term, 
is  not  entitled  to  rents  and  profits  accrued  during  the  term,  though  in  the 
hands  of  the  receiver :  Gresley  v.  Adderley,  1  Swa.  573. 

The  trustee  in  bankruptcy  of  the  mortgagor  was  restrained  from  cutting 
and  removing  the  crops  after  demand  for  possession  made  by  the  mortgagee : 
BagnaXl  v.  Villar,  12  Oh.  D.  812. 

Mortgaged  and  other  chattels  having  been  seized  for  rent,  the  mortgagee 
has  been  allowed  to  marshal,  so  as  to  throw  the  landlord's  claim  on  the 
unmortgaged  ijroperhr :  Exp,  Stephenson,  De  O.  586. 

If  in  possession  of  leaseholds,  he  is  bound  to  perform  all  the  covenants  in 
the  lease,  and  is  responsible  to  the  mortgagor  for  a  forfeiture  occurring 
through  his  default :  Perry  v.  Walker,  1  Jur.  N.8.  746. 
^  If  he  takes  a  lease  from  the  mortgagor  he  will  be  considered  as  in  posses- 
sion as  mortgagee,  and  must  account  accordingly  to  a  second  mortgagee : 
Gregg  v.  ArroU,  1  LI.  &  G.  t.  Sugd.  246. 

A  mortgagee  who  has  entered  and  i*e-let  the  premises  to  the  mortgagor 
may  distrain :  Dawson  v.  Johnson,  1  F.  &  F.  656. 

Notice  by  the  mortgagee  to  tiie  tenants  to  pay  him  the  rents  will  not 
entitle  him  to  recover  back  rente  which,  notwithstanding  the  notice,  have 
been  paid  to  the  mortgagor's  trustee  in  bankruptey :  Exp,  Wilson,  2  Y.  &  B. 
252  ;  1  Bose,  444. 

If  in  possession  of  business  premises,  the  mortgagee  is  entitled  to  carry  on 
the  business  for  such  reasonable  time  as  will  enable  him  to  seU  it  as  a  going 
concern,  and  for  that  purpose  to  use  the  name  of  the  mortgagor's  firm  :  Cook 
v.  Thomas,  24  W.  E.  427. 

That  the  taking  of  possession  of  a  business  by  the  mortgagee  operates  as  a 
dismissal  of  the  servante  employed,  see  Beid  v.  Explosives  Co,,  19  Q.  B. 
Div.  264. 

A  co-owner  of  a  patent  is  entitled  to  work  it  for  himself,  and  therefore  a 
mortgagee  of  a  share  who  is  absolute  owner  of  another  share,  is  not  account- 
able for  profite  derived  only  from  his  using  the  patent :  Steers  v.  Bogers, 
(1892)  2  Oi.  (0.  A.)  13. 

A  mortgagee  in  possession,  voluntarily  transferring  his  security,  is  liable 
to  aooount  for  subsequent  rente :  Venable  v.  FoyJe,  1  Oh.  Oa.  3 ;  but  secus, 
when  the  transfer  is  made  by  the  direction  of  the  Court  in  an  admon  action : 
EaU  v.  Reward,  32  Ch.  Div.  430;  and  see  Lowin,  200;  Coote,  720,  809; 
i'idier,864. 
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A  mortgagee  in  possefision  muBt  aooount  for  what  lie  has,  or  but  for  his 
wilful  de&mt  he  might,  or  ought  to  have  received :  Chaplin  y.  Toung,  33 
Beay.  330 ;  Parkinaan  v.  Hanhury,  L.  B.  2  H.  L.  1 ;  Hug1u»  y.  WiUiarM,  12 
Ves.  493 ;  and  see  i.  Kensington  v.  Bouverie,  7  D.  M.  &  Q.  134 ;  Quarrel  y. 
Beck/ord,  1  Madd.  274 ;  and  for  the  receipts  of  his  agent,  though  deceased : 
Noyes  y.  Pollock,  30  Ch.  Diy.  336;  8.C.,  32  Ch.  Diy.  53 ;  or  lessees:  Taylor 
y.  Mostyn,  33  Ch.  Div.  226. 

He  is  liable  to  account  for  the  full  value  received  by  him :  Morony  v. 
0*/>fa,  1  B.  &  B.  118;  Z.  TrimUtton  y.  Hamill,  Ih.  385,  and  must  in  his 
statement  of  defence  to  a  redemption  action  set  out  full  accounts  of  the 
rents  and  profits :  Elmer  v.  Creasy ,  9  Ch.  69 ;  Noyes  v.  Pollock,  sup. 

And  if  he  idlows  his  sub-lessees  to  work  a  coal  mine  wrongfully  is  himself 
answerable  to  the  full  extent  (v.  sup..  Vol.  I.  pp.  503,  504)  as  a  wrong-doer : 
Taylor  v.  Mostvn,  sup. 

He  will  not  be  charged  with  neglecting  to  let  the  estate  at  hieher  rents  if 
the  mortgagor  has  not  ^ven  him  notice  uiat  higher  rents  mi^ht  oe  obtained : 
Hughes  v.  Williams,  12  Yes.  493 ;  but  will  be  liable  for  allowmg  the  property 
to  be  occupied  without  payment  of  rent  by  the  tenant :  Brandon  v.  B.,  10 
W.  B.  287;  or  for  additional  rent  received  by  reason  of  his  letting  the 
premises  with  a  restrictive  covenant  for  his  own  benefit,  e.g.,  that  the 
tenant  of  a  beerhouse  should  buy  the  beer  of  him  as  brewer :  White  v.  City 
of  London  Brewery  Co.,  42  Ch.  ]Div.  237  ;  39  Ch.  D.  559 ;  but  not  for  a  mere 
collateral  advantage,  e.  g.,  the  profit  made  on  sale  of  the  beer  to  the  tenant : 
8.C. 

A  proviso  limiting  the  "  total  amount"  recoverable  on  a  mortgage  does 
not  extend  to  outgoings  incident  to  the  possession  by  the  mortgagee :  White 
y.  Citu  of  London  Brewery  Co.,  42  Ch.  Div.  237. 

And  whether  haying  exercised  his  power  of  sale  he  can  be  charged  in 
resi>ect  of  having  let  a  purchaser  into  possession  without  paying  rent  before 
the  day  for  completion,  qucere:  Shepard  v.  Jones,  21  Ch.  Div.  469. 

And  that  a  mortgagee  in  possession  who  has  sold  will  be  charged  with 
what  he  might  have  received  but  for  his  wilful  default,  see  Mayer  v.  Murray^ 
8  Ch.  D.  424,  sup.  p.  1622 ;   Williams  v.  Price,  1  S.  &  S.  581. 

He  is  not  bound  to  enter  into  speculations  for  the  benefit  of  the  mortgagor, 
and  will  not  be  removed,  when  in  possession  of  mines,  from  the  management 
except  on  proof  of  clear  and  specified  mismanagement :  Eowe  v.  Wood,  2  J. 
&  W .  556 ;  but  will  be  liable  for  loss  occasioned  by  rash  and  imprudent 
dealings  with  the  mortgaged  property :  Marriott  v.  Anchor ^  &c.  Co.,  3  D.  F. 
&  J.  177. 

When  the  &;oodwill  of  a  public- house  has  been  mortgaged,  the  mortgagee 
is  entitled  to  nave  the  existmg  licence  transferred  to  him  by  the  mort^igor : 
Butter  V.  Daniel,  30  W.  E.  724,  801. 

And  where  a  mortgagee  of  **the  rents  and  profits"  of  residential  chambers, 
with  power  to  manage,  entered  into  possession  and  supplied  the  tenants  under 
various  pre-existing  agreements  with  attendance,  and  cooked  food  at  a  loss, 
he  was  entitled  to  be  allowed  his  losses,  not  only  out  of  the  rents  but 
out  of  the  surplus  proceeds  of  sale  :  Bompas  y.  King,  33  Ch.  Diy.  279. 

To  make  a  person  liable  to  account  on  the  footing  of  wilful  default  as. 
mortgagee  in  possession,  it  is  essential  that  he  should  luive  been  in  possession, 
of  the  property  as  mortgagee,  and  in  no  other  character :  Parkinson  v.  Han^ 
hury,  L.  E.  2  H.  L.  1  (disapproving  Neesom  v.  Clarkson,  2  Ha.  163) ;  and  see 
Ward  V.  Carttar,  1  £^.  29 ;  35  Beav.  171,  that  a  solr  who  pays  on  a  mort* 
gage  debt  due  from  his  client,  and  afterwards  receives  the  rents  of  the  mort- 
gaged property,  will  be  treated  as  agent  of  the  client,  and  cannot  be  charged 
wim  wilful  d^ault. 

Possession  may  be  taken  of  part  of  the  mortgaged  property,  so  as  not  to 
render  the  mortgagee  liable  to  account  for  wilfm  default  as  mortgagee  in. 
possession  of  another  part  {e.g.,  the  shooting  and  woods  as  distinguished  from 
a  farm  of  which  possession  has  been  taken  by  notice  to  the  tenant  to  pay 
rent) :  Simmins  y.  Shirley,  6  Ch.  D.  173. 

Possession  having  been  taken  by  a  judgment  creditor  in  the  first  instance 
as  agent  for  the  mortgagor,  and  afterwards  retained  by  him  as  transfereo 
of  the  mortgage,  the  account  was  for  the  first  period  against  him,  as  agent, 
and  subsequenUy  as  mortgagee  in  possession  :  L.  Trimteston  v.  Hamill,  I  B* 
&  B.  385. 
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A  mortgagee  in  poeseBsion,  who  has  Teceiyed  rents  after  the  certificate,  and 
after  being  paid  off,  must  aoooimt  by  affidavit  for  the  amount,  but  is  entitled 
to  an  allowance  for  payments  he  would  have  to  make,  according  to  the 
custom  of  the  country,  to  an  outgoing  tenant :  Oxenham  v.  EUiSf  18  Beay. 
593. 

The  mere  fact  that  the  mortgagee  has  receiyed  rents  to  an  amount  more 
than  sufficient  to  pay  the  intere^  does  not  prove  that  ihere  is  no  interest  in 
arrear,  if  no  appropriation  is  shown  to  have  been  made ;  but  evidence  of  an 
agreement  so  to  appropriate  may  be  gathered  from  the  account  sent  by  the 
mortgasee  to  the  mortgagor :  Cockbum  v.  Edwards,  18  Qi.  Div.  449. 

The  Apportionment  Act,  1870,  does  not  affect  ihe  right  of  the  mortgagee 
to  perception  of  the  current  rents:  Anderson  y.  BtUWs  Wharf  Co,,  48  L.  J. 
Ch.  824. 

He  is  not  chargeable  with  wilful  default  for  not  defending  an  action  of 
replevin  brought  by  the  owner  of  property  seized  on  the  premises  under  a 
distress  levied  for  rent,  the  effect  of  which  was  that  the  sum  realized  by  the 
distress  failed  to  satisfy  all  the  arrears  of  rent :  Cocks  y.  Qray^  1  Giff.  77. 

A  judgment  creditor  in  possession  under  an  elegit  must  account  like  a 
mortgagee  in  possession :  Btdl  v.  Faulkner,  1  D.  &  S.  685 ;  but  is  not,  it 
seems,  accountable  for  wilful  default  as  between  him  and  the  other  incum- 
brancers as  to  rents  which  he  has  permitted  the  owner  to  receive  before  any 
proceedings  have  been  taken :  HolUm  v.  Lloyd,  1  Moll.  30 ;  and  see  McDonnell 
y.  Walske,  1  Dr.  &  War.  252;  CBHen  y.  Mahon,  lb,  306. 
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By  the  Conveyancing  Act,  1881,  s.  19,  a  statutory  power  of  sale  is  con- 
ferred on  every  mortgagee  where  ihe  mortgage  is  by  deed,  but  subject  to  the 
terms  and  provisions  of  the  mortgage  deed,  and  only  if  and  as  far  as  a  con- 
trary intention  is  not  therein  expressed.  As  to  the  circumstances  imder 
which  the  power  of  sale  is  exerciaeable,  the  application  of  the  proceeds  of 
sale,  and  the  power  of  the  mortgagee  to  convey  and  give  receipts,  see 
sects.  20— -22. 

As  a  power  of  sale  is  given  to  a  mortgagee  for  his  own  benefit,  and  to 
enable  him  the  better  to  realize,  he  is  not,  in  respect  to  the  exerGise  of  the 
power,  in  the  position  of  a  trustee  for  the  mortgagor :  Warner  v.  Jacob,  20 
Ch.  D.  220;  Farrar  v.  Farrars,  Lim.,  40  Ch.  Div.  395,  411  ;  Tomlin  v. 
Luce,  48  Ch.  Div.  191 ;  (7ofoon  v.  Williams,  58  L.  J.  Ch.  539  ;  61  L.  T.  N.S. 
71 ;  but  when  he  has  exercised  the  power  and  paid  himself  his  debt  he  is 
accoimtable  as  a  oonstructive  trustee  for  the  surplus  proceeds ;  and  if  he 
neglects  to  invest  them,  may  be  charged  with  interest  thereon  at  4  p>  c : 
Charles  Y.Jones,  35  Ch.  D.  544;  but  in  the  absence  of  an  express  provision, 
he  is  not  an  express  trustee,  and,  therefore,  after  six  years  any  claim  against 
him  will  be  barred:  Banner  v.  Berridge,  18  Ch.  D.  254. 

As  to  what  will  amount  to  a  waiver  of  the  notice  required  by  the  statute, 
see  Re  Thompson  and  Holt,  44  Ch.  D.  492. 

And  if  with  notice  of  a  second  incumbrance,  he  concurs  with  the  mort- 
gagor in  selling,  and  allows  him  to  receive  the  balance  of  the  purchase- 
money,  he  will  be  liable  for  such  balance  to  the  second  incumbrancer : 
W.  London  Commercial  Banky.  Reliance  Bldg.  Soc,,  29  Oh.  Div.  964. 

In  case  of  a  sale  at  an  undervalue  from  want  of  due  care  and  diligence  he 
is  chargeable  with  the  full  value  of  the  property:  National  Bank  of  Aus- 
tralasia v.  United  Hand-in-Hand,  4  App.  Oas.  391 ;  and  see  Wolff  v. 
Tanderzu,  17  W.  R.  547 ;  Form  17,  su/p.  p.  1626,  where,  neglecting  to  obtain 
the  best  price,  he  was  charged  with  the  difference  between  the  price  for 
which  the  property  was  sold,  and  that  which  would  have  been  fixed  for  a 
reserved  price  if  sold  under  a  decree. 

And  he  is  responsible  for  the  mistakes  of  a  competent  auctioneer  employed 
by  him,  and  where,  owing,  to  misdescription,  the  purchaser  became  entitled 
to  abatement  of  purchase-money,  the  measure  of  damage  to  the  second  mort- 
e;agee  was  the  difference  between  the  price,  realized  and  that  whidi  would 
have  been  realized  if  Ihere  had  been  no  misdescription :  Tomlin  v.  Luce,  43 
Ch.  Div.  191,  Form  18,  stm,  p.  1626;  but  he  will  not,  in  an  action  by  the 
mortgagor  to  ascertain  the  balance  due,  be  charged  with  an  occupation  rent 
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in  respect  of  lutYing  let  the  purdhaser  into  possession  without  paying  rent 
before  the  day  fixed  for  completion :  Sh^pard  v.  Jonea,  21  Oh.  Div.  469. 

Where  a  power  of  sale  is  exerdseable  on  notioe  to  the  mortgagor  or  '*his 
assigpis,"  notioe  to  a  second  mortgagee  is  requisite :  Hoole  y.  Smithf  17  Oh. 
D.  434. 

Under  a  proviso  that  the  power  is  not  to  be  exercised  until  notioe  to  pay 
and  default  made  for  a  specified  time,  such  time  must  be  calculated  from  the 
expuration  of  that  Hmitea  for  payment :  Selwyn  y.  GarJU^  38  Oh.  Diy.  273. 

Where  after  notice  giyen  the  power  of  sale  was  suspended  by  the  giving  of 
a  bill  of  exchange,  on  the  bill  being  dishonoured  the  power  reyiyed,  and  no 
further  notioe  was  necessary  :  Wood  y.  Murton^  47  L.  J.  Q.  B.  191. 

A  shareholder  and  mortgagee  of  the  plant  and  machinery  of  a  oo.  who 
presents  a  |>etition  for  the  winding-up  of  the  co.  will  be  restrained  from 
exercising  nis  power  of  sale :  Re  Cambrian  Mining  Co.,  Exp.  Fell,  50  L.  J. 
Oh.  836. 

Where  the  mortgagee  at  the  time  of  taking  the  mortgage  was  solr  of  the 
mortgagor,  tiie  Oourt  will,  in  a  proper  case,  grant  an  injunction  restraining 
an  exercise  of  the  power  of  safe,  without  requiring  the  mortgagor,  as  in 
ordinary  cases,  to  pay  into  Oourt  the  amount  sworn  by  the  mortgagee  to  be 
due  on  the  security :  Macleod  y.  Jonu,  24:  Oh.  Diy.  289,  sup.  p.  622,  Term  4. 

The  Oourt  declined  to  authorize  the  committee  of  a  lunatic  mortgagee  to 
sell  under  the  power  of  sale,  and  oonyey  to  the  purchaser,  but  merely  directed 
him  to  sell,  leaving  the  transfer  of  the  legal  estate  to  be  dealt  with  on  a 
subsequent  application :  Be  Harwood,  35  Oh.  Div.  470. 

The  acceptance  of  a  cheque  for  the  deposit  is  not  such  negligence  as  will 
deprive  a  mortgagee  of  the  costs  of  an  abortive  sale  :  Farrer  v.  Lotcy  Hart-- 
land  <fe  Co.,  31  Oh.  Div.  42. 

A  mortgagee  with  power  of  sale  cannot  seU  fixtures  separately  unless  it 
appears,  on  a  fair  construction  of  the  deed,  that  it  was  otherwise  intended ; 
and  the  Oonveyandng  Act,  s.  19,  does  not  authorize  such  a  sale,  as  it  applies 
only  to  a  separable  piut  of  the  property  as  mortgaged :  Be  Yatee,  Boikhddor  y. 
r.,  38  Oh.  Div.  112,  128. 

ACOOUWTS. 

All  persons  interested  in  the  proper  taking  of  the  account  should,  as  a 
general  rule,  be  parties  to  the  action,  but  if  the  mortgagor  be  a  party,  the 
account  will  bind  all  claiming  under  him,  and  if  a  tenant  for  life  of  the  estate 
be  a  party,  it  will  bind  the  remainderman.  Where  the  account  has  been  taken 
in  an  action,  to  which  persons  interested  in  the  equity  of  redemption,  without 
any  default  of  the  Fit,  are  not  parties,  it  will  generally  be  assumed  to  be 
correct,  though  the  absent  parties  will  be  allowed  to  surcharge  and  falsify : 
Needier  v.  Deehle,  1  Oh.  Oa.  299 :  WilUarM  y.  Day,  2  Oh.  Oa.  32 ;  Allen  y. 
Papworth,  1  Vez.  163 ;  Belt's  Supp.  92 ;  accounts  are  not  binding  upon 
co-t>efts  as  between  themselves,  unless  necessary  to  the  granting  of  the 
relief  sought  by  the  Pit :  CoUingham  v.  E.  Shrewsbury,  3  Ha.  627. 

Upon  a  proper  case  for  opening  signed  accounts  made  by  way  of  equitable 
defence  or  set-off,  or  by  counterclaim  under  the  Jud.  Act,  1873,  s.  25  (2,  3), 
the  mortgs^r  Deft  to  a  foreclosure  action  is  entitled  to  this  relief :  Eyre  y. 
Hughes,  2  Oh.  D.  148. 

And  for  the  grounds  upon  which  the  Oourt  will  open  settled  accounts  or 
give  liberty  to  surcharge  and  falsify,  see  Coleman  v.  MeUersh,  2  Mac.  &  G. 
309 ;  Lawless  v.  Mansfield,  1  Dr.  &  War.  557 ;  Morgan  v.  Higgins,  1  Qiff . 
270;  Pish.  Mort.  922,  923;  4th  ed.  839—841 ;  sup.  p.  1176. 

In  computing  the  amount  of  interest,  the  cwtificate  should  be  signed  on 
the  day  fixed  as  the  date  of  the  certificate,  and  not  (according  to  what  was 
stated  to  be  the  common  practice  for  facUitaimg  the  computation)  on  a  sub- 
sequent day :  see  Buckeridge  v.  WhaUey,  23  W.  E.  224. 

Where  a  mortgage  is  transferred  without  the  privitjr  of  the  mortgagor,  the 
transferee  takes  suDJect  to  the  state  of  the  account  oetween  the  mortgagee 
and  mortgagor :  see  Matthews  v.  WcUlwyn,  4  Yes.  113,  where  an  account  was 
directed  of  what  was  due,  at  the  time  of  the  mortgage,  at  the  time  of  the 
assignment,  and  of  what  remained  due. 

In  actions  by  first  mortgagee  against  mortgagor  and  puisne  mortgagees,  if 
the  subsequent  incumbrances  be  not  proved  by  the  Pit  or  admitted  oy  the 
mortgagor,  or  if  their  priorities  be  disputed,  an  inquiry  as  to  inoombranoes 
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-will  be  directed :  Ouardner  v.  Boucher^  13  Beav.  68 ;  Duherley  y.  Day,  14 
Beay.  9. 

A  Deft  in  a  redemption  action  who  admits  the  ri^t  of  the  Pit  to  redeem 
cannot  refuse  to  set  oat  his  accounts  as  mortgagee :  JElmer  y.  Creasy ^  9  Gh.  69. 

In  a  redemption  action  by  a  second  mortgagee,  the  account  must  be  taken 
in  the  same  way  as  if  it  were  at  the  instance  of  the  mortgagor,  and  with  the 
benefit  of  any  equity  (arising  out  of  the  mortage  contract)  which  the 
moitoigor  may  haye  to  exclude  any  particular  item :  Mainland  y.  Upjohn, 
41  Ck,  D.  126;  Melbourne  Banking  Corporation  y.  Brougham,  7  App.  Gas. 
307,  311. 

A  second  mortgagee  in  an  action  to  redeem  the  first  is  entitled  to  know 
what  securities  Uie  first  mortgagee  holds  as  well  as  the  amount  due  to 
him :  West  of  England  Bank  y.  Nickdls,  6  Ch.  D.  613. 

As  to  the  proper  form  of  account  in  an  action  to  realize  a  mortgage  of  a 
share  in  a  partnership,  see  Whetham  y.  Davey,  30  Ch.  D.  674 ;  and  tn/. 
p.  1697,  and  Chap.  XLIX.,  Sect.  lY. 

AITKUAL  RESTS. 

When  a  mortgagee  inj^ssession  has  in  that  character  receiyed  rents  and 
profits  in  excess  of  the  mterest  due,  the  Court  may  direct  a  balance  to  be 
struck  periodically,  and  a  surplus  of  the  rents  ana  profits,  after  satisfying 
the  interest,  to  be  annually  applied  in  reduction  of  the  principal,  which  is 
called  taking  the  account  with  rests :  Thomeycroft  y.  Crockett,  2  H.  L.  C. 
239 ;  Wilsfm  y.  Clu^,  3  Beay.  136;  Scholefield  y.  Ingham,  1  G.  P.  Coop.  477 ; 
Thompson  y.  Hudson,  10  Eq.  497 ;  and  see  Fish.  Mort.  957  et  seq.;  4th  ed. 
872  et  sef. 

The  direction  to  take  the  account  with  rests  is  not  of  course:  Davis  y.  May, 
19  Yes.  383 ;  Donovan  y.  Fricker,  Jac.  168 ;  and  as  a  general  rule  will  not  oe 
directed  unless  at  the  time  when  the  mortgagee  took  possession  there  was  no 
arrear  of  interest  due  to  him :  Nelson  y.  Booth,  3  D.  &  J.  119,  122;  National 
Bank  of  Australasia  y.  United  Hand-in-Hand,  4  App.  Cas.  391. 

Some  special  case  must  be  made :  Neesom  y.  Clarkson,  4  Ha.  104 ;  e.g.,  that 
the  inter^  was  not  in  arrear  when  the  mortga^  entered  into  possession, 
or  that  the  rents  and  profits  haye  exceeded  the  mterest :  Shephard  y.  Elliot, 
4  Madd.  254 ;  Carter  y.  James,  W.  N.  (81)  27 ;  29  W.  R.  437. 

The  mere  fact  of  an  arrear  of  interest  being  or  not  being  due  to  the 
mortgagee  is  not  decisiye  upon  the  question  of  rests ;  eyery  attendant  cir- 
cumstance must  be  reg^ardea :  Horlock  y.  Smith,  1  CoU.  287 ;  thus,  a  mort- 
gagee who  has  entered  into  possession  of  leaseholds  to  preserye  the  property 
from  forfeiture  will  not  be  liable  to  account  with  rests  though  the  interest 
was  not  in  arrear  when  he  entered :  Patch  y.  Wild,  30  Beay.  99. 

In  the  absence  of  special  agreement  simple  interest  only  can  be  charged  in 
a  mortgage  account.  When  such  an  account  has  been  by  mutual  mistake 
settled  on  the  footing  of  compound  interest  with  half-yearly  rests  it  may  be 
re-opened:  DanieU  y.  Sinclair,  6  App.  Cas.  181. 

In  the  absence  of  special  circumstances,  if  a  mortgagee  is  not  liable  to 
account  with  rests  when  he  enters  into  possession  he  does  not  become  so 
until  the  whole  debt  is  paid  off  and  he  remains  in  possession :  Wilson  y'. 
Cluer,  sup. ;  Finch  y.  Broum,  3  Beay.  70 ;  or  until  the  liability  to  account 
without  annual  rests  has  been  changed  by  some  further  agreement  between 
the  parties :  Scholefieldr.  Lockwood,  32  Beay.  439 ;  or,  by  a  sale  of  part  of  the 
mortgaged  property  by  the  mortgagee  in  possession  under  his  power,  the  in- 
terest, costs,  and  a  portion  of  the  principal  debt  haye  been  disdiarged: 
Thompson  y.  Hudson,  10  Eq.  497 ;  and  see  Wilson  y.  Cluer,  sup. ;  Latter  y. 
Dashwood,  6  Sim.  462 ;  Horlock  y.  Smith,  1  Coll.  287. 

The  arrears  of  interest  must  haye  been  actually  and  not  merely  nominaUy 
satisfied,  e.g.,  a  mortgagee  taking  possession  with  bills  in  his  liands  for  all 
interest  due,  which  were  af terwaios  dishonoured,  was  not  liable  to  rests : 
Dobson  y.  Laird,  4  D.  &  S.  575. 

Bests  may  be  directed  by  way  of  penalty — e.g.,  where  the  mortgagee  has 
set  up  an  unfounded  claim  to  the  equity  of  redemption,  or  when  oyerpaid 
has  denied  satisfaction  of  the  mortgage :  Incorpd.  Socy.  y.  Richards,  2  Dr.  & 
War.  258 ;  Montgomery  y.  Calland,  14  Sim.  79 ;  and  see  National  Bank  of 
Australasia  y.  United  Hand-in-Hand,  4  App.  Cas.  391. 
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Annual  rests  cannot  be  made  in  taking  the  aoooant  unless  directed  by  ihe 
judgment:  see  Webber  y.  Hunt^  1  Madd.  13;  Donovan  y.  Fricker,  tup,; 
Seholeftfld  v.  Ingham,  1  C.  P.  Coop.  477. 

But  if  at  a  later  sta^  of  the  action  it  appears  that  the  mortgage  debt  has 
been  paid  off  by  receipt  of  rents  and  profits  during  the  mortgagee's  poe- 
session,  annual  rests  may  be  directed  from  the  time  when  the  mortgage 
appeared  to  have  been  paid  off :  Wilson  y.  Meieal/,  Buss.  230 ;  Aahworth  y. 
Lord,  36  Ch.  D.  545  (see,  however,  Davis  y.  Maif,  19  Yes.  383). 

Where  the  decree  directed  annual  rests,  and  that  as  often  as  the  rents 
exceeded  the  interest  they  should  go  in  reduction  of  principal,  it  was  held 
that  the  rests  should  commence  from  the  first  payment  exceeding  the 
interest,  and  that  subsequent  rests  should  be  made  at  each  year*s  end  from 
that  time:  Binningion  y.  Harwood,  T.  &  B.  477;  and  see  Heighingion  y. 
Grant,  5  My.  &  Cr.  258;  Yates  v.  Hainbly,  cited  in  1  Madd.  14;  Cotham  y. 
West,  Forms  2,  3,  sup.  p.  1620. 

A  mortgagee  in  possession  who  holds  over  after  he  has  been  paid  his  debt 
and  all  arreai*s  of  interest  will  be  charged  with  the  excess  received  and 
interest  at  4  p.  c.  on  the  balance :  Quarrell  v.  Beck/ord,  1  Madd.  269 ;  Lloyd 
v.  Jones,  12  oim.  491 ;  Montgomery  y.  Calland,  14  Sim.  79 ;  and  that  this 
rule  applies  to  a  mortgagee  not  in  possession  who  had  been  oveipaid  and 
resists  redemption,  see  Smith  v.  PUkington^  1  D.  F.  &  J.  120. 

Bests  will  be  made  upon  the  amount  of  an  occupation  rent  as  well  as  upon 
rents  and  profits :  Wilson  v.  Mekalfe,  sup,  p.  1621. 

And  see  further  as  to  rests,  Fiah.  Mort  057  et  seq. ;  4th  ed.  872  et  seq. 


JUST  ALLOWANOES. 

In  taking  the  account  between  mortgagor  and  mortgagee,  all  just  allow- 
ances will  be  made  without  any  direction  for  that  purpose  in  the  judgmsnt 
or  order:  0.  xxxiv.  8;  and  under  the  ordinaty  ju(]^gment  any  sums 
properly  included  under  the  terms  of  the  contract  contained  in  the  mort- 
sage  deed  may  be  claimed  by  the  mortgagee  as  just  allowances  without  any 
direction  in  the  judgment  for  that  purpose :  Blackford  v.  Dams,  4  Ch.  304 ; 
and  see  Wilkes  v.  Saunion,  7  Ch.  D.  188 ;  Tipton  Green  Co,  v.  Tipton  Moat 
Co,,  lb,  192. 

And  the  Court  is  reluctant  to  depart  from  the  ordinary  form  (see  Form  20, 
sup,  p.  1627)  by  giving  an  express  direction  for  allowance  of  extra  costs : 
Bees  v.  Met,  Bd,  of  Works,  14  Ch.  D.  372. 

The  mortgagee  is  entitled  to  charge  against  the  estate  the  expenses  of 
defending  the  title  to  the  estate  for  the  Mnefit  of  all  parties  interested  in 
the  equity  of  redemption,  but  not  of  defendin^^  his  own  title  to  the  mort- 
gage unless  the  parties  interested  in  the  equity  of  redemption  have  con- 
curred in  or  assisted  the  litigation :  Parker  y.  Waikins,  Job.  133. 

Insurance — Fines,  <fec.] — Sums  paid  for  insuring  the  property  cannot,  in  the 
absence  of  special  contract,  be  chareed  against  the  mor^aged  estate:  Bellamy 
y.  Brickenden,  2  J.  &  H.  137 ;  BroSc  y.  Stone,  13  W.  B.  401 ;  Dobson  y.  Land, 
8  Ha.  216. 

But  in  ScholefleldY,  Lockwood,  11  W.  B.  655,  though  the  mortgage  deed 
contained  no  express  powers  for  that  purpose,  sums  expended  in  insuring 
the  property  were  allowed  to  the  mortgagee  in  possession  under  the  usual 
direction  for  all  just  allowances. 

By  the  Conveyancing  Act,  1881,  s.  19  (replacing  and  extending  23  &  24  Y. 
c.  145,  s.  11),  a  mortgagee,  where  the  mortgage  is  by  deed,  but  subject  to 
the  terms  and  provisions  of  the  deed,  and  only  if  and  so  &r  as  the  contrary 
is  not  therein  expressed,  is  empowered,  at  any  time  after  the  date  of  the 
mortage  deed,  to  insure  against  fire  any  buildings  or  insurable  property 
forming  part  of  the  mortgaged  property,  and  the  premiums  are  to  be  a  cnarge 
on  the  property  in  addition  to  the  mortgage  money,  and  with  interest  at  the 
same  rate.  Sect.  23  of  the  same  Act  contains  provisions  as  to  the  amount  of 
the  insurance,  the  cases  in  which  it  may  be  effected,  and  the  application  of 
the  insurance  money. 

Mortgagees  of  a  poHcy  of  life  assurance  which  has  been  settled  are  entitled 
to  be  repaid  sums  advanced  by  them  for  payment  of  premiums  to  keep  the 
policy  on  foot,  with  interest  at  4  p.  c,  and  m>m  the  death  of  the  tenant  for 
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life  at  6  p.  c. :  QiU  v.  Downing^  17  Eq.  316 ;  and  in  Bdlamv  y.  Brickenden,  2 
J.  &  H.  137,  under  the  common  direction  for  payment  of  what  should  be 
found  due  for  principal,  interest,  and  costs,  the  mortgagee  was  entitled  to 
charge  interest  at  4  p.  c.  on  all  j^remiums  paid  by  hmi  upon  a  life  policy 
(delivered  as  a  further  security}  within  six  years  before  the  certificate. 

So  where  the  assurine  society  were  the  mortgagees,  and  had,  on  the 
mortgagor  failing  to  pay  the  premiums,  debited  his  account  with  the  annual 
amounts  and  added  tnem  to  the  mortgage  debt,  they  were  allowed  the  sums 
so  entered :  E,  Fitzwilb'am  y.  Price,  4  Jur.  N.S.  889.  See  also  Gibson  y. 
WdUdley,  7  May,  1832,  A.  2629,  for  the  allowance  to  a  mortgagee  of 
premiums  paid  on  a  Ufe  i>olicy,  with  interest  at  the  mortgage  rate;  and 
see  inf.  n.  1668. 

But  the  princip|le  of  salvage  does  not  apply  to  such  a  policy,  and  the 
owner  of  the  equity  of  redemption,  by  x>aymg  premiums,  will  acquire  no 
lien  in  priority  to  the  mortgage  debt,  even  though  he  paid  under  the  belief 
that  he  had  bought  the  mortgagee's  interest :  Fafeke  y.  Scottiih  Imperial  Ine, 
Co,,  34  Ch.  Div.  234. 

On  the  same  principle,  sums  laid  out  for  the  benefit  of  the  estate  or  in 
perfecting  the  security — e.^.,  fines  for  the  renewal  of  leases :  Manlove  v.  BaU, 
2  Ver.  84 ;  Lacon  v.  Mertins,  3  Atk.  4 ;  Hamilton  v.  Dennv,  1  Ba.  &  B.  202 ; 
or  fines  and  fees  on  the  admission  of  the  heir-at-law  of  the  deceased  mort- 
gagee of  copyholds:  Ledger  y,  Groome,  M.  B.,  16  Nov.  1778,  B.  88;  and 
also,  as  part  of  the  mortgage  contract,  fines  in  a  building  society  mortgage : 
Provident,  <fec.  Society  v.  OreenhiU,  9  Ch.  D.  122;  Pilktngton  y.  Baker  (2), 
W.  N.  (77)  210 — ^have  been  allowed  with  interest;  and  see  Mainland  y. 
Ujtfohn,  41  Ch.  D.  126,  and  v.  eup.  Bucknell  y.  Vickerg,  64  L.  T.  N.S.  701. 

Land  Tax,"] — Sums  paid  b3ir  mortgagee  for  redemption  of  land  tax  charged 
on  the  mortgaged  proper^  will  be  lulowed :  see  Knowlea  v.  Chapman^  M.  ±t., 
25  April,  1815,  A.  1021,  Form  12,  eup.  p.  1625. 

Managemeni,'] — Under  special  circumstances  mortgagees,  with  a  i>ower  to 
**  manage,''  in  possession  of  a  block  of  residential  aparhnents,  managed 
Bomewluit  like  a  club,  were  allowed  losses  incurred  in  management,  not  only 
out  of  the  rents,  but  out  of  surplus  proceeds  of  sale :  Bompas  y.  King,  33  Ch. 
Div.  277. 

Bents,"] — Mortgagee  in  possession  will  not  be  allowed  anything  for  per- 
sonal trouble  in  receiving  the  rents:  Bonithon  v.  Hockmore,  1  V er.  316; 
Langstaffe  y.  Fenwick,  10  Yes.  405 ;  Godfrey  v.  WaJt^m,  3  Atk.  518 ;  and  can 
derive  no  profit  or  bonus  from  the  transaction  notwithstanding  an  agreement 
with  the  mortgagor  for  that  purpose :  French  v.  Baron,  2  Atk.  120 ;  Barrett 
v.  Hartley,  2  JBq.  789;  Chambers  v.  Goldwin,  9  Ves.  271 ;  where  it  is  said 
that  such  a  stipulation  would  tend  to  usury  and  be  oppressive. 

A  fortiori,  where  the  mortgagee,  as  the  mortga^r's  solr,  prepared  the 
mortgage  deed  and  inserted  the  stipulation  for  commission  in  the  mortgage 
deed :  Eyre  v.  Hughes,  2  Ch.  D.  148 ;  and  see  Conivns  v.  C,  I.  B.  5  Eq.  583. 

If,  however,  tfaie  collection  of  the  rents  be  troublesome,  though  he  cannot 
stipiilate  for  any  personal  benefit  for  himself  beyond  the  int^est,  he  may 
stipulate  for  the  appointment  of  a  receiver,  and  may  appoint  a  bailiff  or 
agent  to  be  paid  by  the  mortgagor,  see  Eyre  v.  Hughes :  2  Ch.  D.  148 ; 
Chambers  v.  Goldwin  ;  Godfrey  v.  Watson  ;  Langstaffe  v.  Fenwick,  sup, ;  Union 
Bank  of  London  v.  Ingram,  16  Ch.  D.  53;  or  in  Heu  of  tcddng  possession 
obtain  the  appointment  of  a  receiver :  su^.  Vol.  I.  p.  660 ;  but  not,  semble,  if 
he  takes  possession  and  desires  to  relinquish  it :  Be  Prytherch,  P,  v.  Williams, 
42  Ch.  D.  590;  but  see  Maeon  v.  Westoby,  32  Oh.  D.  206;  and  in  a  proper 
case  an  allowance  of  5  p.  c.  to  agents  for  receiving  rents  and  managing  the 
property  will  be  sanctioned  in  taking  the  mortgagee's  accounts :  Union  Bank 
of  London  v.  Ingram,  16  Ch.  D.  53. 

Occupation  Bent,] — To  charge  a  mortgagee  in  possession  with  an  occu- 
pation rent  the  mortgagor  must  allege  and  ahaw  not  only  that  the  mortgagee 
has  been  in  possession  of  the  mortgaged  premises  and  in  receipt  of  the  rents, 
but  that  he  has  actually  occupied :  Trulock  v.  Bobey,  15  Sim.  265,  576.  And 
a  mortgage  in  possession,  having  sold  under  his  power  of  sale,  was  not 
charged  with  an  occupation  rent  in  respect  of  his  having  let  the  purchaser 
take  possession  before  the  appointed  day :  Shepard  y.  Jones,  21  Ch.  Div.  469. 
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Bepairi  and  ImpmveitMniBJ] — In  taking  the  accounts  a^;aanBt  a  mortsafee 
in  possession,  sums  expended  by  him  in  necessary  repairs  will  be  included 
under  **  just  allowances;"  but  for  the  allowance  of  sums  properly  expended 
in  substantial  repairs  or  permanent  improyements  there  must  be  an  express 
direction  in  the  judgnent  founded  on  proofs  at  the  trial :  Tipton  Green  Co,  v. 
TipUm  Moat  Co,,  7  Ch.  D.  192;  Sandon  v.  Hooper,  6  Beav.  246;  QuarreZl  v. 
Berk/ord,  14  Ves.  177 ;  Webb  v.  Roche,  2  Sc.  &  L.  676;  Pelley  v.  Bascombe,  11 
W.  R.  766;  SehoUfidd  v.  Lockwood,  11  W.  E.  665;  Eyre  v.  Hughes,  2  Ch.  D. 
148 ;  and  on  prima  facie  evidence  an  inquiry  will  be  directed  whether  the 
outlay  has  increased  the  value  of  the  property :  Shepard  y.  Jonea,  21  Ch.  Diy. 
469.  And  the  improyements^  though  made  with  the  mortgagor's  sanction,  must 
not  be  such  as  to  improye  him  out  of  the  property:  Sandon  y.  Hooper,  6 
Beay.  246 ;  and  see  fish.  Mort.  948 ;  but  notice  to  the  mortgagor  is  only 
essential  for  the  purpose  of  showing  that  he  acquiesced  in  the  expenditure : 
Shepard  y.  Jonea,  aup. ;  Sandon  y.  Hooper,  sup, ;  and  a  second  mortgagee  in 
possession  is  not  entitled,  as  against  the  first  mortgagee,  to  ai^  charge  or  lien 
in  respect  of  permanent  improyements:  Landowners  W.  of  England,  &c.  Co. 
y.  Ashford,  16  Ch.  D.  411. 

A  mortgagee  who  has  effected  permanent  improvements  after  judg- 
ment for  redemption  will  not  be  fixed  with  an  increased  occupation  rent 
unless  his  expenditure  is  allowed :  Bright  v.  Campbell,  54  L.  J.  Ch.  1077. 

Interest  has  in  some  cases  been  given  on  sums  expended  in  necessary 
repairs  on  the  mortgaged  property,  at  the  same  rate  as  in  the  mortgage: 
-^e  v.  Hughes,  V.-C.  B.,  9  Feb.  1876,  A.  374;  2  Ch.  D.  148,  164;  King  v. 
Kitchener,  Form  7,  sup.  p.  1622;  and  see  Laly  v.  Potts,  20  July,  1786,  B.  506; 
Hoare  y.  Newland,  V.-C.  K.  B.,  4  Dec.  1852,  A.  371 ;  though  it  is  not  the 
general  practice:  Klisha  v.  K,  M.  E.,  14  Feb.  1812,  A.  1063;  QuarreU  v. 
Beckford,  27  July,  1803;  Hansard  y.  Hardy,  M.  E.,  3  Feb.  1812.  A.  1148; 
Olencross  v.  Pulman,  Form  8,  aup,  p.  1623;  Pawley  y.  Colyer,  L.  JJ.,  4  Aug. 
1863,  B.  2698. 

It  would  seem,  by  analogy  to  the  rule  as  to  annual  rests,  that  if  the  rents 
received  by  mortgagee  in  po^ession  are  more  than  sufficient  to  cover  the 
repairs  and  to  keep  down  the  interest,  he  will  not  be  allowed  interest  on  the 
money  so  expended;  but  if,  on  the  other  hand,  the  rents  have  been  in- 
sufficient, ana  he  has  been  out  of  pocket  by  keeping  the  mortgaged  property 
in  repair,  it  is  reasonable  that  interest  should  be  allowed  on  such  expen<Hture 
out  of  pocket. 

Sales,'] — The  mortgagee  will  be  allowed  the  expenses  of  sales,  and  of 
receiving  the  purchase-money  in  accounting  for  such  purdiase-money :  Fiah. 
Mort.  952.  If  ne  is  a  member  of  the  firm  of  auctioneers  by  whom  the  property 
is  sold,  commission  will  not  be  allowed :  Matthison  v.  Clarke,  3  Drew.  3 ;  and 
see  Re  Doody,  Fisher  v.  1),,  62  L.  J.  Ch.  14,  20;  unless  the  sale  is  under  the 
direction  of  tiie  Court :  Arnold  v.  Qamer,  2  Ph.  231.  He  cannot  stipulate  for 
commission  on  a  sale  of  the  mortgaged  property  in  addition  to  his  expenses 
of  sale  :  Eyre  v.  Hughes,  2  Ch.  D.  148 ;  Broad  v.  Selfe,  9  Jur.  N.S.  885  ;  but 
a  commission  or  bonus  may  be  bond  fide  stipulated  for  as  part  of  titie  mort- 
gage contract :  Mainland  v.  Upjohn,  41  Ch.  D.  126 ;  Oenerul  Discount  and 
CredU  Co,  v.  Gleqg,  22  Ch.  D.  549 ;  PoUer  y.  Edwards,  26  L.  J.  Ch.  468. 

If  in  selling  the  property  he  does  not  use  proper  precautions  to  obtain  the 
best  price,  mortgagee  in  possession  is  liable  to  be  charged  with  the  difference 
between  the  price  for  which  the  property  is  sold  and  mat  which  would  have 
been  fixed  for  a  reserved  price  if  sold  imder  a  judgment :  Wolff  v.  Vandenee^ 
17  W.  E.  547,  Form  17,  sup,  p.  1626,  and  v,  sup,  p.  1635. 

The  proceeds  of  sale  must  be  applied  in  payment  of  interest  and  costs,  and 
then  the  balance  must  either  be  paid  to  the  mortgagor,  or  applied  in  reduction 
of  principal :  Thompson  v.  Hudson,  10  Eq.  497. 

As  to  the  allowance  of  auctioneers'  charges,  where  the  sale  is  subject  to  the 
control  of  the  Court,  see  Re  Walford,  W.  v.  W,,  W.  N.  (89)  23. 

Ship,"] — ^In  an  action  to  redeem  the  mortgage  of  a  ship,  the  expenses  of 
taking  and  holding  possession  of  the  ship  are  properljr  diargeable  as  just 
allowances  under  0.  xxxrv.  8,  without  any  direction  in  the  judgment  or 
order  for  that  purpose :  Wilkes  v.  Saunion,  7  Ch.  D.  188. 

A  mortgagee  who  has  taken  possession  of  a  ship  will  not  be  charged  with 


SECT.  II.]      Accounts^  Inquiries^  Declarations^  Sfc.  1641 

wilful  default  far  not  ooncuinsg  in  a  hazardous  charteiparty :  Samuel  y.  Jones, 
1  L.  T.  N.S.  760. 

Waste — Timber — Mines.^ — Mortgagee  in  possession  cannot  commit  waste  on 
the  estate  unless  the  security  is  defective,  in  which  case  the  waste  must  be  in 
its  nature  productive  of  money,  which  should  be  applied  in  relief  of  the 
estate ;  and  if  the  proceeds  are  not  so  appHed,  the  mortgagor  may  restrain 
the  waste :  Farrant  v.  Lovel,  3  Atk.  723 ;  MilleU  v.  Davy,  31  Beav.  471 ;  but 
the  opening  of  a  mine  or  quarry  by  the  owner  of  the  inheritance,  while  still 
in  actual  possession,  will  enure  for  the  benefit  of  the  mortgagee :  Eluu  v. 
Snowdon  Slate  Co,,  4  App.  Cas.  454. 

If  mortgagee  opens  mines  or  quarries,  he  will  be  charged  with  the  gross 
receipts,  and  disallowed  the  costs  of  severance  and  other  expenses :  Hughes  v. 
Williums,  12  Ves.  492;  Thomeycro/tv,  Crockett,  16 Sim. 445;  Taylors,  Mostyn, 
33  Ch.  Div.  226. 

And  an  inquiry  was  granted  with  reference  to  alleged  flooding  of  mines  by 
imj)roper  works,  so  as  to  enable  the  mortga^rs  to  charge  for  the  injury  in 
their  accounts:  Tai/lor  v.  Mostyn,  33  Ch.  Div.  226. 

But  if  the  secunty  is  insufficient,  he  is  entitled  to  make  the  most  of  the 
property  for  the  purpose  of  realizing  what  is  due  to  him,  and  may  accordingly 
open  mines  and  cut  timber,  and  will  only  be  liable  to  account  for  the  net 
profits:  MillettY.  Davy,  31  Beav.  470. 

Before  taking  possession  of  mines,  mortgagees  are  not  answerable  in  respect 
of  acts  of  trespass  and  improper  appropriation  of  adjoining  minerals  by  tneir 
mortgagor ;  but  they  cannot  avail  uiemselves  of  any  facilities  thus  acquired : 
Pou^ell  V.  Aiken,  4  K.  &  J.  343. 

And  see  Fish.  Mort.  949 ;  4th  ed.  864. 


Section  III. — Suocsssiye  Eedemptions  and  Foreclosures. 

1.  First  Mortgagee  v.  Second,  and  Mortgagor. 

1.  AooouNT  of  what  is  due  to  the  Fits  under  and  by  virtue  of  their 
mortgage  in  the  pleadings  mentioned,  and  for  their  costs  of  action,  to  be 
taxed — *' And  Let  upon  the  DeftK.  [second  mortgagee']  paying  to  the  Pits 
what  shall  be  certified  to  be  due  to  them  as  aforesaid,  within  six 
months  after  &c.,  at  such  &o.,  the  Fits  reeonvey  the  mortgaged  here- 
ditaments, free  and  clear  &c.,  and  deliver  all  deeds  and  writings  &o. ; 
But  in  default  of  the  Deft  K.  paying  to  the  Fits  what  ehall  be  certified 
to  be  due  to  them  as  aforesaid,  by  the  time  aforesaid,  the  Deft  K. 
is  from  thenceforth  to  stand  absolutely  debarred  and  foreclosed  &c. ; 
2.  And  in  case  of  such  foreclosure,  Let  the  Fits'  subsequent  interest 
be  computed  &c. ;  And  Let  their  subsequent  costs  be  taxed ;  And  Let 
upon  the  Defts  W.  F.  and  J.  F.  [mortgctgors']  paying  to  the  Fits  what 
shall  be  certified  to  be  due  to  them  as  aforesaid,  together  with  such 
subsequent  interest  and  costs  as  aforesaid,  within  three  months  after 
(the  Ohief  Clerk  shall  have  made  his  subsequent  certificate),  at  such 
ftc,  the  Fits  reeonvey  the  said  mortgage  hereditaments,  free  and 
clear  &o.,  and  deliver  all  deeds  &c.  to  the  Defts  W.  F.  and  J.  F.,  or 
as  they  shall  appoint ;  But  in  default  of  the  said  Defts  paying  to  the 
Fits  what  shall  be  certified  to  be  due  to  them  as  aforesaid,  by  the 
time  aforesaid,  the  said  Defts  W.  F.  and  J.  F.  are  from  thenceforth 
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to  stand  abflolutdiy  debarred  ftc. ;  3.  But  in  case  the  Deft  K.  ahall 
redeem  the  Pits  (the  said  mortgaged  hereditaments).  Let  sabsequent 
interest  be  computed  on  what  the  Deft  K.  shall  have  so  paid  to  the 
Pits ;  And  Let  an  account  be  taken  of  what  is  due  to  the  Deft  K. 
under  and  by  yirtue  of  his  mortgage  in  the  pleadings  mentioned,  and 
for  his  costs  of  this  action,  to  be  taxed  &c. ;  And  Let  upon  the  Defts 
W.  F.  and  J.  F.  paying  to  the  Deft  K.  what  he  shall  have  so  paid  to 
the  Pits,  together  with  what  shall  be  certified  to  be  due  to  him  in 
respect  of  such  subsequent  interest  thereon  as  aforesaid,  and  also 
what  shall  be  certified  to  be  due  to  the  Deft  K.  on  his  said  mortgage, 
and  for  his  costs  as  aforesaid,  within  three  months  after  &c.,  at  such 
&c.,  the  Deft  K.  reconvey  &c.,  and  deliver  all  deeds  &c.  to  the  Defts 
W.  F.  and  J.  F.,  or  as  they  shall  appoint;  But  in  default  of  the 
Defts  W.  F.  and  J.  F.  paying  to  the  Deft  K.  what  shall  be  so  certified 
to  be  due  by  the  time  aforesaid  the  said  Defts  W.  F.  and  J.  F.  are 
from  thenceforth  to  stand  absolutely  debarred  &c." — Liberty  to  apply. 
—See  Bame8  ▼.  Foz,  L.  C,  28  June,  1776,  A.  608. 

2.  Abstract  of  a  Like  Judgment — First  Mortgagee  in  Possession 
agaifist  Second^  Thirds  Fourth^  Fifth  Mortgagees  and  Mortgagor. 

1.  Aooouirr  of  what  is  due  to  the  Pits  [^r«/  mortgagees]  &c.,  and  for 
their  costs  of  this  action  to  be  taxed  &c.  Account  of  rents  and  profits 
of  the  mortgaged  hereditaments  received  by-  the  Pits  on  the  footing  of 
wilful  default,  with  direction  to  deduct  &c.  what  shall  be  owing  on 
such  last-mentioned  account  of  rents  and  profits  from  what  shall  be 
found  due  to  the  Pits  as  aforesaid,  the  total  amount  due  to  Pits  to 
be  certified  [Form  1,  sup,  p.  1620].  And  upon  Defts  C.  and  D.  [exor 
afid  executrix  of  the  second  mortgagee"]  paying  to  the  Pits  what  shall  be 
certified  to  remain  due  to  them  within  six  months  from  the  date  of  the 
certificate  &o..  Let  Pits  reassure  the  several  hereditcunents  &c.,  and 
deliver  up  all  deeds  &c.  to  Defts  0.  and  D.,  or  to  whichever  of  them 
shall  redeem  the  said  mortgaged  hereditaments,  or  to  whom  they  or 
she  shall  appoint;  But  in  default  of  C.  and  D.,  or  either  of  them, 
making  such  payment  as  aforesaid,  by  the  time  aforesaid,  they  are  to 
stand  .thenceforth  absolutely  debarred  and  foreclosed ;  2.  In  case  of 
such  foredoBure  Pits'  subsequent  interest  to  be  computed  and  subse- 
quent costs  to  be  taxed,  and  the  subsequent  account  of  rents  and 
profits  to  be  carried  on,  and  the  amount,  if  any,  due  in  respect  thereof 
to  be  deducted  &c. ;  And  upon  Deft  C.  [third  mortgagee  in  his  own 
right]  paying  to  Pits  what  on  taking  such  accounts  shall  be  certified 
&c.,  within  three  months  from  the  date  of  the  subsequent  certificate  &c. 
— ^Direction  for  Pits  to  be  redeemed  by  C,  and  in  default  C.  to  stand 
foreclosed ;  3.  And  in  case  of  such  foreclosure  compute  Pits'  subsequent 
interest,  and  tax  subsequent  costs,  and  carry  on  subsequent 
account  of  rents  and  profits  &c. ;  Deft  E.  \J6urth  mortgagee]  to  redeem 
Pits  within  three  months  from  the  date  of  the  subsequent  certificate, 
but  in  default  E.  to  stand  foreclosed;  4.  And  in  case  of  such  fore- 
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doBiire  ooinpute  Pita'  subsequent  iaterest  &o. ;  Deft  F.  \^fifth  mort- 
gagee] to  redeem  Pits  within  three  months,  but  in  default  F.  to  stand 
foreclosed ;  5.  And  in  case  of  such  foreclosure  compute  &c. ;  Deft  B. 
[mortgagor]  to  redeem  Pits  within  three  months  or  be  foreclosed; 
6.  But  in  case  Defts  C.  and  D.  [eecond  mortgagees]  redeem,  compute 
subsequent  interest  on  what  the  said  Defts  shall  so  paj  to  Pits, 
and  take  an  account  of  what  is  due  to  0.  and  D.  on  their  mortgage 
and  for  their  costs  of  this  action,  to  be  taxed  &c. ;  And  in  case  C.  and 
D.  shall  have  entered  into  possession  of  the  mortgaged  premises  so 
redeemed  by  them,  an  account  of  the  rents  and  profits  received  by 
them  on  the  footing  of  wilful  default  &c. ;  C.  [third  mortgagee]  to 
redeem  C.  and  D.  within  three  months  or  be  foreclosed ;  7.  And  in 
ease  of  such  foreclosure  compute  subsequent  intereM  and  tax  subse- 
quent costs  of  G.  and  D.,  and  take  account  of  what  is  due  to  them  on 
their  security,  and  (if  necessary)  parry  on  the  subsequent  account  of 
rents  and  profits;  And  Let  the  amount  due  in  respect  thereof  be  de- 
ducted in  manner  aforesaid,  and  the  total  amount  due  to  C.  and  D.  be 
certified;  E.  to  redeem  C.  and  D.  within  three  months  or  be  fore- 
closed ;  8.  And  in  case  of  such  foreclosure  compute  subsequent 
interest  and  subsequent  costs  &c.  of  G.  and  D. ;  F.  to  pay  G.  and  D. 
within  three  months  or  be  foreclosed;  9.  And  in  case  of  such  fore- 
closure compute  subsequent  interest  and  subsequent  costs  &c.  of  0. 
and  D.,  and  if  necessary  carry  on  the  subsequent  account  of  rents  and 
profits  &c. ;  B.  to  redeem  G.  and  D.  within  three  months  or  be  fore- 
closed; 10.  But  in  case  G.  [third  mortgagee]  redeem,  c(»npute  subse- 
quent interest  on  what  he  shall  pay  G.  and  D.,  and  take  an  account  of 
what  is  due  to  him  on  his  security  and  for  costs,  and  in  case  he  shall 
have  entered  into  possession  an  account  of  rents  &c.  (sup,) ;  £.  [fourth 
mortgagee]  to  redeem  G.  within  three  months  or  be  foreclosed; 
1 1 .  And  in  case  of  such  foreclosure  compute  subsequent  interest  and 
subsequent  costs  of  0.,  and  (if  necessary)  cany  on  the  subsequent 
account  of  rents  and  profits  ;  F.  [Ji/th  mortgagee]  to  redeem  G.  within 
three  months  or  be  foreclosed;  12.  And  in  case  of  such  foreclosure 
compute  subsequent  interest  and  subsequent  costs  of  G.,  and  (if 
necessary)  carry  on  &c. ;  B.  [mortgagor]  to  pay  within  three  months  or 
be  foreclosed;  13.  But  in  case  E.  [fourth  mortgagee]  redeem,  compute 
subsequent  interest  on  what  he  shall  pay  G.,  and  take  an  account  of 
what  IB  due  to  him  on  his  security  and  for  costs,  and  in  case  he  shall 
have  entered  into  possession,  an  account  of  rents  &c.  (sup,) ;  F.  [ffth 
mortgagee]  to  redeem  E.  within  three  months  or  be  foreclosed ;  14.  And 
in  case  of  such  foreclosure  compute  subsequent  interest  and  subsequent 
costs  of  E.,  and  if  necessary  carry  on  &c. ;  B.  to  redeem  E.  within 
three  months  or  be  foreclosed;  15.  But  in  case  F.  redeem,  compute 
subsequent  interest  on  what  he  shall  pay  E.,  and  take  an  account  of 
what  is  due  to  him  on  his  security,  and  for  costs,  and  in  case  he  shall 
have  entered  into  possession  of  the  mortgaged  premises  so  redeemed 
by  him,  an  account  of  rents  and  profits  &c. ;  B.  [mortgagor]  to  redeem 
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F.  within  three  months  or  to  be  foreclosed. — Ingoldshy  y.  RUey,  M.  B., 
10  Feb.  1873.  A.  1623. 

For  a  like  decree,  see  Thackwray  ▼.  Bell,  1  Feb.  1840,  B.  1126;  FiBh.*Mort. 
1115;  4th  ed.  1008;  Loveday  v.  Chapman,  Y.-C.  H.,  15  March,  1875,  B. 
2041 ;  8.  a,  32  L.  T.  N.8.  689. 

In  Webb  v.  Dobiey  M.  R.,  2l8t  Nov.  1862,  B.  2429,  a  foreclosure  suit  by  first 
mortgagee  in  which  the  subsequent  incumbrancers  did  not  appear,  the  direc- 
tion was,  for  '*  the  Defts  or  any  of  them  "  to  redeem,  and  in  case  of  redemp- 
tion the  Pit  was  to  reoonvey  &c.  '*  to  such  of  the  Defts  as  shall  redeem  tne 
said  mortgaged  premises  or  as  they  or  he  shall  direct;"  and  for  the  like 
direction,  see  Putnam  y.  SiurgUy  M.  R.,  10  Nov.  1862,  B.  2155. 

For  an  instance  of  one  time  to  redeem  being  given,  see  Knowles  v.  Dibh^ 
Form  22,  sup.  p.  1628;  Young  v.  Jarvis,  Form  11,  sup.  p.  1580;  Smith  y. 
Olding,  Pearson,  J.,  25  Ch.  D.  462;  see  also  PJaU  v.  Mendel,  Chitty,  J.,  27 
Ch.  D.  246,  which,  in  effect,  decides  that  where  in  a  foreclosure  action  none 
of  the  Defts  appear,  there  should  be  only  one  time  given  for  all  to  redeem ; 
and  see  form  of  order,  32  W.  R.  920 ;  this  was  followed  in  Dobh  v.  Manlty, 
Chitty,  J.,  28  Ch.  D.  664,  who  decided  that  where,  in  a  foreclosure,  themoii- 
gagor  and  subsequent  mortgagees  do  jiot  appear,  only  one  period  for  re- 
demption will  be  allowed :  and  see  Smithett  v.  Hesketh,  44  Ch.  D.  161. 

3.  Second  Mortgagee  v.  First,  Third,  and  Mortgagor — Fart  o/Mort" 
gaged  Property  Leasehold — Legal  Estate  outstanding. 

AooouNT  of  what  is  due  to  first  mortgagee,  and  on  payment  by  Pit 
of  amount  certified  to  be  due,  within  six  months  after  Ac.,  first  mort- 
gagee to  convey  to  him — ^in  default,  action  to  be  dismissed  with  costs ; 
If  Pit  shall  pay  off  first  mortgagee,  interest  to  be  oompnted  on  what  he 
shall  pay ;  and  an  account  of  what  is  due  on  Pit's  own  mortgage,  and 
for  his  costs  of  action ;  And  on  payment  by  third  mortgagees  within 
three  months  after  &o.,  Pit  to  convey  to  them — in  default  they  to  be 
f oredosed ;  If  third  mortgagee  be  foreclosed,  Pit's  subsequent  interest 
and  costs  to  be  computed ;  and  on  payment  by  mortgagor  of  what  Pit 
shall  pay  first  mortgagee,  with  subsequent  interest  and  costs,  and  of 
the  amount  due  on  Pit's  mortgage  within  three  months  after  &o.,  Pit 
to  convey  to  him — ^in  default  mortgagor  to  be  foreclosed ;  If  third  mort- 
gagees redeem,  account  of  what  they  shall  pay  Pit,  with  interest,  and 
of  their  own  mortgage  debt,  interest,  and  costs ;  And  on  payment  by 
mortgagor  of  what  they  shall  pay  Pit,  and  interest,  and  of  their  own 
mortgage  debt,  and  interest  and  costs,  within  three  months  after  &o.y 
they  to  convey  to  him — in  default  mortgagor  to  be  foreclosed ;  And  if 
he  be  foreclosed,  direction  for  him  to  take  out  letters  of  admon  to  those 
under  whom  he  derived  title  to  the  leasehold  part  of  the  mortgaged 
premises,  and  assign  the  legal  estate  therein  to  the  party  becoming 
entitled  under  the  judgment. — Liberty  to  apply. — Jackson  v.  BrettaUy 
M.  E.,  14  Mar.  1795,  A.  241. 

Where  a  second  mortgagee  brings  an  action  to  redeem  the  first  mortsagee, 
and  fails  to  redeem,  the  practice  is  to  dismiss  the  addon  with  costs :  EcUlett  v. 
Furze,  Kay,  J.,  31  Ch.  D.  312. 

In  suit  bv  third  mortgagee  against  first  and  second  mortgagees  and 
mortgagor,  decree  is  that  second  mortgagee  pay  first  mortgagee  or  be  fore- 
dosed  ;  in  case  of  foreclosure.  Pit  to  pay  first  mortgagee  with  subsequent 
interest  or  action  to  be  dismissed ;  if  second  pay  first  mortgagee.  Pit  to  pay 
him  amount  so  paid,  with  interest,  and  what  shall  be  found  aue  on  his  own 
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mortgage  or  action  to  be  dismissed ;  if  Pit  pay  second  mortffagee,  mortgagor 
to  pay  Fit  amount  so  paid,  with  interest,  and  what  shall  be  found  due  on 
Pit  s  own  mortgage,  or  be  foreclosed  :  Duberley  v.  Waring,  M.  B.,  28  Feb. 
1776,  A.  746. 
For  forms  giving  one  time  to  redeem,  v.  atip.  pp.  1580,  1628. 


NOTES. 

Where  there  are  more  incumbrancers  than  one,  the  mesne  mcumbrancers 
must  successiyely  redeem  all  prior  to  them,  or  be  foreclosed ;  and  must  be 
redeemed  by,  or  will  be  entitled  to  foreclose  all  subsequent  to  them ;  and  a 
first  mortgagee  seeking  to  foreclose  must  therefore  necessarily  make  all 
persons  interested  in  the  equity  of  redemption  parties  to  the  action :  Fisher, 
4th  ed.  817  ;  Moore  v.  Morton,  W.  N.  (86)  196. 

A  puisne  mortgagee  may  hxms  an  action  to  foreclose  subsequent  incum- 
brancers and  the  mortgagor,  wimout  making  the  prior  mortgagees  parties ; 
their  rights  will  not  be  affected  in  such  an  action  :  Rose  v.  Page,  2  Sim.  472 ; 
Richards  v.  Cooper,  5  Beav.  304 ;  Slade  v.  Rigg,  3  Ha.  38 ;  but  he  cannot 
bring  an  action  to  redeem  those  prior  to  himself  without  making  all  subse- 
-quent  to  himself  parties. 

In  an  action  by  first  mortgagee  against  second  and  mortga&or,  unless  the 
Pit  prove  the  second  mortgage,  he  will  be  only  entitled  at  tne  hearing  to 
an  inquiry  as  to  it :  Guardner  v.  Boucher,  13  Beav.  68 ;  and  where  questions 
of  priority  arose  between  the  Defts,  the  puisne  incumbrancers,  an  inquiry 
was  directed :  Duherly  v.  Day,  14  Beav.  9 ;  and  see  BartleU  v.  Rees,  12  Eq. 
395. 

In  BartUtt  v.  Rees,  12  Eq.  395,  1871,  A.  2215,  following  Edioards  v. 
Martin,  V.-C.  K.,  9  Nov.  1858,  A.  451 ;  7  W.  B.  30,  one  time  certain  was 
fixed  for  all  the  Defts  (between  whom  questions  of  priority  arose^  to  redeem 
or  be  foreclosed,  without  prejudice  to  the  rights  of  the  seversd  Derts  inter  se  ; 
and  this  has  be(Bn  followed  in  General  Discount  and  Credit  Co.  v.  Clegg,  22 
Ch.  D.  549;  PlaU  v.  Mtndd,  27  Ch.  D.  246;  Smith  v.  Olding,  25  Ch.  D.  462 ; 
and  the  practice  appears  now  to  be  settled  that  j^md  facie  a  first  mortgagee 
is  entitled  to  a  judgment  limiting  only  one  period  for  redemption  :  Piatt  v. 
Mendel,  27  Ch.  D.  246 ;  Mutual  Life  Association  v.  Langley,  26  Ch.  D.  686 ; 
Young  v.  Jar  vis,  Form  11,  sup,  p.  1580;  but  see  Letvis  v.  Aherdare  and 
Plymouth  Co.,  53  L.  J.  Ch.  741;  50  L.  T.  N.S.  450;  and  that  this 
course  will  be  taken  where  there  is  a  dispute  as  to  the  priorities  of  the 
subsequent  mortgagees,  see  Tufnell  v.  Nichols,  56  L.  T.  N.S.  152 ; 
W.  N.  (87)  52;  and  see  Lewis  v.  Aherdare  and  Plymouth  Co,,  sup,;  or 
where  a  sale  would  leave  a  very  small  margin  for  the  subsequent  in- 
cumbrancers, only  one  of  whom  appears:  Cripps  v.  Wood,  51  Lr.  J.  Ch. 
'504 ;  or  where  none  of  the  Defts  appear  on  motion  for  judgment :  Doble 
V.  Manley,  28  Ch.  D.  664  (though  it  is  only  alleged  that  they  **  claim 
to  be "  entitled  to  charges) ;  but  that  under  special  circumstances  the 
Court  will  still  give  the  several  incumbrancers,  or  the  owners  or  pur- 
chasers of  the  equity  of  redemption,  successive  rights  of  redemption  in 
the  order  in  whida  they  acquired  their  charges  or  mterests,  see  Beevor  v. 
Luck,  4  Eq.  537,  1867,  A.  2684;  Titley  v.  Davis,  2  Y.  &  C.  C.  293;  Loveday 
v.  Chapman,  32  L.  T.  N.S.  689,  1875,  B.  2041 ;  Bertlin  v.  Gordon,  W.  N. 
^86)  31  (where  the  subject  of  the  mortgage  was  a  valuable  reversionary 
interest  which  was  likely  soon  to  fall-into  possession) ;  Mutual  Life  Assoc,  v. 
Langley,  26  Ch.  D.  686 ;  Smithett  v.  Hesketh,  44  Ch.  D.  161  (action  by  first 
mortgagees  against  a  jointress  and  fourth  mortgagees.  Pits  being  also  third 
mortgages) ;  but  see  Tufnell  v.  Nichols,  sup, 

A  period  of  six  months  from  the  date  of  the  certificate  has  usually  been 
given  to  the  party  first  entitied  to  redeem,  and  three  months  each  to  the 
succeeding  ones :  see  Forms  1,  2,  3,  sup,  pp.  1641 — 1644  ;  Fish.  Mort.  1048 ; 
4th  ed.  950 ;  and  cases  there  cited. 

In  LewU  v.  Aherdare  and  Plymouth  Co,,  53  L.  J.  Ch.  741 ;  50  L.  T.  N.S. 
450,  one  period  of  nine  months  was  given  for  redemption  by  mortgagors,  a 
00.  in  liquidation,  and  two  sets  of  puisne  incumbrancers. 

In  a  foreclosure  action  against  puisne  mortgagees  and  the  mortgagor,  an 
order  to  foreclose  the  former  absolutely  must  be  obtained  before  proceeding 
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to  foredoee  the  mortgagor :  Whiibrtad  v.  Lynll,  8  D.  M.  ft  O.  383 ;  and  eee 
Wtbst»r  V.  PaUeaon,  25  Oh.  D.  626. 

Where  the  Pit  mortgagee  has  valued  his  Becnrity  in  the  bankruptcy  of  the 
mortgagor  at  a  sum  less  than  the  mortgage  debt,  the  judgment  ought  to 
show  on  the  face  of  it  that  the  official  receiver  is  entitled  to  redeem  at  a  less 
sum  than  the  other  Defts :  Knowles  v.  Dibbs,  37  W.  R.  378 ;  see  Form  22, 
svp,  p.  1628.  ^ 

in  the  case  of  judgment  creditors  who  are  puisne  incumbrancers,  the 
practice,  where  there  are  no  intermediate  incumbrances,  has  been  to  give 
them  one  single  right  of  redemption  only :  Boies  v.  Hillcoat,  16  Beav.  139 ; 
Baddiffe  v.  Salmon,  lb.;  Stead  v.  Bank$,  6  D.  &  S.  560. 

So  also  where  several  subsequent  incumbrances  have  been  created  on  the 
same  day,  the  judgment  has  given  one  right  of  redemption  only  in  respect 
of  them:  see  Long  y,  Storie,  23  L.  J.  Ch.  200;  and  so  with  respect  to 
different  persons  claiming  under  one  puisne  incumbrancer  as  his  sub-mort- 
gagees and  as  devisees  of  his  mort^niged  estates  vested  in  him  by  mortgage : 
see  Loveday  v.  Chapman  ^  32  L.  T.  N.S.  689 ;  or  claiming  under  the  same  will 
or  instrument,  see  Beevor  v.  Lucky  4  Eq.  537 ;  8.  C,  Sect.  XIII.,  Form  1, 
inf.  p.  1734. 

In  an  action  by  a  second  morteagee  to  redeem  the  first  and  foreclose  the 
mortgagor,  the  proper  form  of  judgment  is  that  in  default  of  the  Pit  redeem- 
ing, the  action  is  to  stand  dismissed  with  costs,  and  there  is  to  be  no  excep- 
tion of  the  mortga^r*s  costs:  Hallett  v.  Furze,  31  Ch.  D.  312. 


Section  IV. — Enlarging  Timb  and  Opening  Foreclosure. 

1.  Commofi  Order,  enlarging  Time  on  Motion  be/ore  Default 

Upon  motion  &c.,  and  upon  hearing  &c.,  and  upon  reading  the 
judgment  dated  &c.,  the  Chief  Clerk's  certificate  dated  &c.  [Enter  any 
affidavits  read'].  Let  the  Deft  A.  pay  to  the  Pit  B.  his  costs  of  this 
application,  to  be  taxed  &c. ;  And  Let,  upon  the  Deft  A.  paying  to  the 
Pit  B.  on  or  before  the  —  day  of  —  [time  fixed  for  paying  principal^ 
interest  and  costs\  the  sum  of  £ — ,  certified  to  be  due  to  the  Pit  for 
interest  in  respect  of  his  mortgage  in  the  said  judgment  dated  &c. 
mentioned,  and  for  his  costs  of  this  action  &c.,  the  time  for  the  Defts 
redeeming  the  hereditaments  comprised  in  the  said  mortgage  be 
enlarged  for  six  months;  And  Let,  upon  such  payment  being  made, 
the  Pit's  subsequent  interest  be  computed,  and  his  subsequent  costs 
of  this  action  be  taxed  &c.  [If  account  of  rents  was  directed,  And 
Let  the  account  of  the  rents  and  profits  of  the  mortgaged  heredita- 
ments be  carried  on,  and  the  amount  due  in  respect  thereof  be 
deducted  &c.];  And  Let  a  new  time  and  place  be  appointed  for  pay- 
ment of  what  shall  be  certified  to  remain  due  to  the  Pit  in  respect  of 
his  said  mortgage,  and  for  subsequent  interest  and  costs  as  aforesaid 
[if  so,  after  such  deduction  as  aforesaid]  ;  But  in  default  of  the  said 
Deft  paying  to  the  Pit  the  said  sum  of  £—  by  the  time  aforesaid, 
the  said  Deft  is  to  stand  absolutely  foreclosed  &c.  [Take  the  words  of 
the  judgment,] 

For  an  order  in  a  redemption  suit  enlarging  time  for  a  "fortnight,  Pit 
paying  costs  of  the  application,  and  interest  on  tne  total  amount,  the  amount 
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certified  to  be  due  l)emg  deposited  in  a  bank,  with  an  undertaking  by  W. 
(not  a  party  to  the  suit)  to  pay  off  the  Deft,  if  title  good,  see  Hari  y.  Minahull, 
V.-O.  M.,  18  July,  1872,  A.  2045. 

For  order  enlarging  time  to  redeem,  pending  appeal,  on  terms  of  payment 
of  costs  of  suit  to  the  mortgagee,  and  on  paying  principal  and  interest  into 
Court  to  be  invested  in  Consols,  the  dividends  to  be  paid  to  the  mortgagee, 
he  undertaking  to  refund  if  the  decree  should  be  reversed,  the  investment 
being  at  the  risk  of  the  mortgagor,  see  Finch  v.  SJtaWt  20  Beav.  556. 

2.   Where  Mortgagor  failed  to  attend. 

Let  the  time  for  the  Deft  redeeming  the  mortgaged  hereditaments, 
in  the  judgment  dated  &c.  mentioned,  be  enlarged,  until  the  —  day 
of  — ;  And  the  Deft  is  then  to  attend  at  Boom  138  at  the  Boyal 
Courts  of  Justice,  London,  between  the  hours  of  eleven  and  twelve  of 
the  dock  in  the  forenoon  of  that  day,  and  pay  to  the  Pit  the  siun  of 
£ —  by  the  Chief  Clerk's  certificate,  dated  &c.,  certified  to  be  due 
to  him.— See-fftfaMv.  Dodman,  V.-C.  S.,  at  Chambers,  30  Mar.  1858,  A. 
830. 

3.   Where  Mortgagee  ha^  received  Rents, 

Let  the  time  for  the  Deft  A.  to  redeem  the  mortgaged  premises  be 
enlarged  until  &c.  {Two  months)]  And  Let  subsequent  interest  be 
computed  and  the  account  of  rents  and  profits  be  carried  on  ;  And  Let 
what  shaU  appear  to  be  due  on  the  said  account  of  rents  and  profits  be 
deducted  from  what  shall  be  certified  to  be  due  for  principal,  interest, 
and  costs,  and  subsequent  interest,  and  the  balance  be  certified ;  And 
Let,  upon  the  Deft  A.  paying  to  the  Pit  B.  what  shall  be  certified  to  be 
due  for  principal,  interest,  and  costs,  after  such  deduction  as  aforesaid, 
within  &c.,  from  the  date  of  the  Chief  Clerk's  certificate,  at  such  time 
and  place  as  shaU  be  thereby  appointed,  the  Pit  reconvey  &c.  [Form  1, 
sup,  p.  1575].— See  Alder  v.  Foster,  M.  E.,  15  Dec.  1842,  A.  280; 
S.  C,  nom,  Alden  Y.  Foster,  5  Beav.  592 ;  Freeman  v.  Smith,  Fry,  J., 
27  Sept.  1877,  A.  1782. 

For  the  Hke  order  at  Chambers,  see  E,  Cork  v.  Russell ,  Y.-C.  M.,  at 
Chambers,  17  March,  1873,  A.  1232. 

4.  Receiver  discharged — Balance  paid  to  Mortgagee — Time  enlarged 
— Subsequent  Interest. 

Upon  the  application  of  the  Pit,  and  it  appearing  by  the  affidavit  of 
&c.  that  the  Deft  did  not  attend  at  the  time  and  place  fixed  by  the 
Chief  Clerk's  said  certificate  to  pay  the  amount  thereby  certified  to  be 
due  to  the  Pit,  and  the  Pit  by  his  solr  alleging  that  there  is  a  balance 
now  in  the  hands  of  the  receiver  appointed  by  an  order  dated  &c.,  to 
which  the  Pit  is  entitled. — Discharge  receiver  and  direct  him  to  pass 
his  final  account,  and  within  such  time  as  shall  be  fixed  by  the  Chief 
Clerk's  certificate  of  the  allowance  of  such  account  pay  the  balance 
which  shall  thereby  be  certified  to  be  due  from  him  to  the  Pit, 
instead  of  into  Court  as  directed  by  the  said  order  dated  &g.  ;  Upon 
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such  payment  vacate  reoognizanoe  &c. ;  And  Let  the  Pit  be  at  liberly 
to  go  into  poeaession  of  the  mortgaged  hereditaments  and  premises ; 
And  Let  the  time  for  the  Deft  redeeming  the  mortgaged  hereditaments 
in  the  judgment  mentioned  be  enlarged  until  one  month  after  the  date 
of  the  certificate  to  be  made  in  pursuance  of  this  order ;  And  Let,  if 
the  Pit  shall  go  into  possession,  the  following  account  be  taken,  that 
is  to  say — (1)  An  account  of  the  rents  and  profits  of  the  hereditaments 
comprised  in  the  Pit's  mortgage  security  received  by  the  Pit  &c. — 
Compute  subsequent  interest  and  tax  subsequent  costs ;  And  Let  the 
balance  of  the  receiver's  final  aocount  to  be  paid  to  the  Pit  as  afore- 
said, and  the  balance  appearing  to  be  due  from  him  on  the  said 
account  of  rents  and  profits,  if  taken,  be  deducted  from  what  shall 
appear  to  be  due  to  the  Pit,  under  and  by  virtue  of  his  mortgage,  and 
for  his  costs  as  aforesaid;  And  let  the  balance  due  to  the  Pit  be 
certified;  And  Let,  upon  the  Deft  paying  to  the  Pit  such  ultimate 
balance  within  one  month  from  the  date  of  the  Chief  Clerk's  certificate 
to  be  made  in  pursuance  of  this  order  at  such  time  and  place  &c.,  the 
Pit  reconvey  &c. ;  And  in  default  foreclosure. — Clarke  v.  BeU,  North,  J., 
at  Chambers,  23  Feb.  1888,  A.  339. 

6.  Time  to  redeem  enlarged — Money  in  the  Sands  of  Receiver  accounted 
for  to  Mortgagee — Ftirtlter  Interest  waived. 

Upon  motion  &c.  by  counsel  for  the  Pit,  and  upon  hearing  counsel 
for  the  Defts,  and  it  appearing  that  the  receiver  appointed  in  this 
action  has  received  {certain  sums)  since  the  date  of  the  Chief  Clerk's  cer- 
tificate ;  Let  the  time  for  the  Deft  redeeming  the  mortgaged  heredita- 
ments be  enlarged  until  the  —  day  of  &c. ;  And  the  Pit  by  his  counsel 
waiving  any  claim  to  subsequent  interest  and  costs,  and  submitting  to 
be  charged  with  £ —  in  respect  of  the  amounts  already  received  by  the 
receiver,  and  of  the  amounts  to  be  received  by  him  up  to  the  said 
—  day  of  &c.,  whereby  the  amount  certified  to  be  due  to  him  will  be 
reduced  to  £ — ;  Let,  upon  the  Deft  paying  on  the  said  —  day  &c.y 
between  &c.,  at  &c.,  to  the  Pit  the  said  £ — ,  the  Pit  reconvey  &c.;  But 
in  default  of  the  Deft  &c.  (usual  foreclosure). — Discharge  receiver. — 
Direction  to  pass  final  account,  and  out  of  balance  to  pay  to  the  Pit 
the  said  £ —  or  so  much  thereof  as  such  balance  shall  be  sufficient  to 
satisfy,  and  pay  residue  (if  any)  of  such  balance  to  the  Deft. 

This  form  is  framed  to  meet  the  common  case  of  receipts  of  rent  by  a 
receiver  which  ought  to  be  credited  in  acoount  to  the  mortgagor :  see  Jenner^ 
Fust  V.  Nudham,  inf.  Form  7,  p.  1649. 

6.  Enlarging  Tinie^Diacharge  of  Receiver  and  payment  of  his  Balance 

to  Mortgagee. 

Upon  motion  &c..  Let  Pits  pay  to  A.  B.,  the  receiver,  his  costs  to 
be  taxed  &c. ;  Let  receiver  be  discharged  and  pay  to  the  Pits  £ — 
the  balance  in  his  hands;  Let  the  time  for  the  Deft  to  redeem  the 
-hereditaments  comprised  in  the  indenture  dated  &o.,  be  enlarged  until 
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the  —  day  of  &c.— Usual  provisioii  for  redemption  by  Deft  on  payment 
of  £ — ,  being  the  balance  of  £ —  certified  to  be  due  to  Pits  after 
deducting  the  said  £ — ,  and  adding  thereto  £ —  for  interest  &c. — ^In 
default  of  redemption  foreclosure  absolute. — Peat  ▼.  Roberts^  ^y?  ^t 
7  June,  1886,  B.  711. 

7.  Enlarging  Time — Redemption  on  payment  of  Ascertained  Amount. 

Upon  motion  by  way  of  appeal  &c.  And  it  appearing  from  an  affi- 
davit of  C.  D.,  the  receiver  &c.,  that  there  is  in  his  hands,  and  now 
due  from  him  as  such  receiver,  £ — ,  Let  the  said  order,  dated  &c., 
be  varied,  and  as  varied  be  as  follows:  Let,  notwithstanding  the 
order,  dated  &c.,  the  said  receiver  pay  the  said  £ —  to  the  Pits  on 
account  of  £ — ,  certified  to  be  due  to  them;  And  Let  the  time  for 
the  Defts  or  any  of  them  redeeming  the  mortgaged  hereditaments 
be  enlarged  until  the  —  day  of  &c.;  And  Let  upon  such  payment 
the  said  C.  D.  be  discharged. — ^Vacate  recognizance. — ^And  it  appear- 
ing from  an  affidavit  of  B.  that  the  said  £ —  being  deducted  from 
the  said  £ —  there  remains  £ — ,  and  that  subsequent  interest  com- 
puted on  £ — ,  the  part  thereof  representing  principal  at  the  rate  of 
&c.  from  &c.  to  &c.,  amounts  to  £ — ,  which  being  added  to  the  said 
£ — ,  the  same  make  together  £ — ,  due  to  the  Pits  for  principal, 
interest  and  costs,  under  and  by  virtue  of  their  mortgage  security, 
dated  &c. — Usual  provision  for  redemption  by  Defts  or  any  of  them 
on  payment  of  the  said  £ — ;  And  Let,  in  case  of  redemption  by  the 
Defts  or  any  of  them,  the  Defts  so  redeeming  be  at  liberty  to  apply, 
and  on  such  application  it  is  not  to  be  incumbent  on  the  Deft  so  apply- 
ing to  give  notice  to  the  Pits. — Order  to  be  without  prejudice  to  any 
question  as  to  the  rights  or  interests  of  the  Defts  between  themselves. 
— In  default  of  redemption  foreclosure  absolute. — Jenner-Fust  v.  Need- 
ham,  Court  of  Appeal,  6  May,  1886,  A.  704  ;  32  Ch.  Div.  582. 

NOTES. 
ENIiABGDfa  TIME. 

The  time  fixed  for  payment  of  the  mortgage  money,  or  in  default  that  the 
mortgagor  do  stand  loreclosed,  may  be  enlarged  on  application  on  sufficient 
grounds,  but  the  indulgence  is  not  of  course ;  there  must  be  some  excuse  for 
Sefaidt,  and  it  must  be  shown  that  the  security  is  ample :  see  Nanny  v. 
Edtoards^  4  Buss.  124;  Uyre  v.  Hanson,  2  Beav.  478;  Jones  v.  Creswicke,  9 
Sim.  304 ;  Booth  v.  Creeuncke,  Or.  &  Ph.  361 ;  unless  the  default  has  been 
occasioned  by  some  act  of  the  mortgagee;  in  which  case  the  time  was 
enlarged,  though  it  was  doubtful  whether  the  security  was  ample :  Oeldardr, 
Hornby,  1  Ha.  251. 

The  time  may  be  enlarged  more  than  once,  even  though  the  last  order  was 
peremptory :  see  Edwards  v.  Curdiffe,  1  Madd.  287. 

'  And  in  J(mes  v.  Cresuncke,  9  Sim.  304,  after  the  time  had  been  enlarged, 
and  after  the  order  absolute  had  been  made,  though  not  drawn  up,  the  tmie 
was,  imder  the  special  circumstances,  again  enlarged. 

Pending  an  apx>eal  the  time  will  be  enlarged  on  terms :  Monkhouse  v.  Bed- 
ford Corp,,  17  Yes.  380 ;  Finch  v.  Shaw,  20  Beav.  556 ;  and  so,  pNsnding  excep- 
tions to  the  report  under  the  old  practice,  until  the  exceptions  had  been 
disposed  of :  Renvoize  v.  Cooper,  1  S.  &  S.  365. 
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Where  the  mortgage  was  of  a  policy,  and  the  aBsnred  died  after  the  idaj 
for  payment,  but  before  foreclosure  absolute,  the  Court  ordered  the  fore- 
closure to  be  opened  with  subseouent  accounts  and  a  fresh  period  for  re- 
demption :  BeaUm  v.  BauUon,  W.  N.  (91)  30. 

In  a  proper  case  upon  the  merits,  tne  enrolment  of  a  foreclosure  decree  did 
not  preclude  the  Court  from  enlarging  the  time :  Ford  v.  Wastell,  2  Ph.  591 ; 
6  Ha.  229 ;  Thomhill  v.  Manning,  1  Sim.  N.S.  461 ;  but  after  the  order  for 
foreclosure  has  been  made  absolute  it  must  be  shown  that  the  mortgagor 
fully  intended,  and  was  prepared,  to  pay  the  money  on  that  day,  but  was 
prevented  by  some  accident :  Patch  v.  Ward,  3  Ch.  203,  212 ;  and  generally 
the  application  shoiQd  be  made  before  the  time  appointed  for  payment.  And 
as  to  opening  foreclosure  absolute,  v.  inf.  p.  1658. 

la  a  redemption  action  the  time  will  not  as  a  general  rule  be  enlarged : 
Faulkner  v.  Bolton,  7  Sim.  319 ;  Novonehki  v.  Wakefield,  17  Ves.  417  (where 
Tipmng  v.  Hawes,  10  Aug.  1810,  was  cited  as  a  solitary  exception). 

The  terms  upon  which  the  time  for  payment  is  usually  enlarged,  are  pay- 
ment of  the  sum  certified  to  be  due  for  interest  and  costs  (and  carrying  on 
the  account  of  subsequent  interest  and  costs):  Monkkouse  v,  Bedford  Corp.^ 
17  Ves.  382 ;  Oeldard  v.  Hornby,  1  Ha.  251,  253 ;  and  the  proper  order  is  that 
the  mortgagor  do  at  once  pay  uie  costs  of  the  application :  Holford  y.  Yaie,  1 
K.  &  J.  677 ;  Finch  y.  Shaw,  20  Beav.  656. 

In  Foregt  v.  Shore,  32  W.  K.  356,  the  time  was  enlarged  on  payment  of  a 
substantial  portion  of  the  interest,  and  the  costs  of  the  application,  it  being 
shown  that  the  mortgaged  property  was  of  ample  yalue. 

After  the  time  has  been  enlarged,  the  subsequent  interest  will  be  calculated 
upon  the  principal  sum  due  and  unpaid  costs,  but  not  upon  interest :  Whit- 
field V.  Roberts,  7  Jur.  N.S.  1268;  Wilkinson  v.  Charlesworth,  2  Beav.  470; 
Whatton  V.  Cradock,  1  Keen,  267 ;  unless  as  the  terms  of  granting  the  indul- 
gence subsequent  interest  has  been  ordered  to  be  computed  on  the  aggregate 
sum  of  principal,  interest,  and  costs :  see  Brewin  v.  Aiatin^  2  Keen,  212 ; 
Bruere  v.  Whart(m,  7  Sim.  483. 

Even  in  the  case  of  infants  the  time  is  only  extended  on  payment  of 
interest  and  costs :  Coombe  v.  Steward,  13 Beav.  111. 

And  as  to  enlarging  time  for  payment  in  foreclosure  actions,  see  Fish.  Mort. 
1053—1066 ;  4th  ed.  953—956 ;  Dan.  860. 

OPENUfG  FOEUGLOSITRE  AFTEB  CEBTIFICATE. 

If  rents  have  been  received  by  the  mortgagee  between  the  certificate  and 
the  time  for  payment,  and  therefore  before  default  actually  made,  this  is 
ground  for  opening  the  foreclosure :  Frees  v.  Coke,  6  Ch.  646,  and  the  mort- 
gagee is  not  entitled  to  the  order  absolute  though  default  is  made  on  the 
oay  fixed  :  Oarlick  v.  Jackson,  4  Beav.  164. 

There  must  be  a  further  account  and  new  day  for  payment:  Alden  y. 
Foster,  5  Beav.  692 ;  Ellis  v.  Griffiths,  7  Beav.  83 ;  without  the  mortgagor 
having  (as  on  his  own  application  to  enlarge  the  time  for  payment)  to  pay 
forthwith  arrears  of  interest  and  costs :  Buchanan  y.  Qreenway,  12  Beav. 
355 ;  and  see  Oxenham  v.  Ellis,  18  Beav.  693. 

In  Billson  v.  ScoU,  V.-C.  W.,  1  Feb.  1857,  A.  495,  the  mortgaged  pro- 
perty being  let  to  weekly  tenants,  fourteen  days  from  the  further  certificate 
was  fixed  as  the  time  within  which  the  mortgagor  was  to  redeem. 

And  if  a  receiver  receives  rents  after  the  certificate  and  before  the  day 
fixed  for  redemption,  the  mortgagee  is  not  entitled  to  such  rents  except  on 
terms  of  bringing  them  into  account  as  between  mortgagee  and  mortgagor, 
and  a  fresh  date  must  be  fixed  for  redemption :  Jenner-Fust  v.  Needham,  32 
Ch.  Diy.  682,  in  which  case,  to  save  a  further  reference,  the  mortgagees, 
waiving  subsequent  interest,  were  allowed  to  file  an  affidavit  showmg  the 
exact  amount  which  would  be  due  to  them  down  to  the  day  for  which  notice 
of  motion  was  given  to  fix  another  day  for  redemption :  see  Form  7,  9up, 
p.  1649 ;  and  see  Lacon  v.  Tyrrell,  56  L.  T.  N.S.  483 ;  Boss  Improvement  Com- 
missioners  v.  Usborne,  W.  N.  (90^  92. 

But  this  rule  does  not  apply  if  the  right  to  the  moneys  in  the  receiver's 
hands  (e.g.,  moneys  in  respect  of  minerals  being  part  of  the  inheritance) 
can  be,  and  has  oeen,  determined  prospectively :  Coleman  v.  Llewdlin,  34 
Oh.  Diy.  43,  where  the  judgment  gave  liberty  to  any  persons  redeeming,  or 
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in  event  of  foreolosore  to  apply  for  payment  to  themselyes  of  funds  in  Conrt^ 
or  in  the  receiver's  hands:  and  see  Welch  y.  National  Cyde  Co,,  55  L.  T. 
N.S.  673 ;  35  W.  R.  137 ;  W.  N.  (86)  97,  196. 

If,  however,  the  rents  have  been  received  after  the  day  fixed  for  payment, 
and  therefore  after  default  made,  the  mortgagee  may  obtain  the  final  order 
without  further  account :  Nat.  Perm,  Mutual  Bldg.  Soc,  V.  Baper,  61  L.  J. 
Oh.  73 ;  40  W.  E.  73 ;  W.  N.  (91)  181 ;  Constable  v.  ffowick,  5  Jur.  N.S.  331 ; 
andsee/Veetfv.  Coke,  sup. 

And  if  a  mortgagee  receives  rents  after  the  time  fixed  for  redemption  by  a 
puisne  mort^gee  and  before  final  foreclosure,  the  certificate  is  not  re-opened 
as  against  him  ;  but  the  puisne  mortgagee  must  be  finally  foreclosed  before 
the  further  account  i3  taken  against  the  mortgagor :  IVebster  v.  Fatteson,  25 
Oh.  D.  626. 

Where  the  mortgaged  property  was  a  leasehold  pubUc-house,  and  moneys 
representing  gross  takings  were  being  received  from  day  to  day,  the  final 
order  for  foreclosure  directed  the  disduirge  of  the  receiver  and  manager,  the 
balance  of  moneys  in  his  account  to  be  paid  into  Court,  and  any  of  the 
parties  were  to  be  at  liberty  to  apply  in  Chambers  as  to  the  balance  and  the  costs 
of  the  application,  which  were  reserved:  Holt  v.  Beagle,  65  L.  T.  N.S.  592; 
and  for  a  similar  order  in  the  case  of  a  mortgage  of  the  goodwill  of  a 
business,  see  Smith  v.  Pearman,  58  L.  T.  N.S.  720 ;  30  W.  E.  681 ;  W.  N. 
(88^  131. 

A  subsequent  sale  to  one  of  the  persons  entitled  to  redeem  will  not  ox>en 
the  certificate :  Re  Power  and  Carton,  25  L.  E.  Ir.  459. 

At  the  mortgagee's  risk  the  order  for  foreclosure  absolute  has  been  made 
without  a  further  account :  Farquhar  v.  Young,  W.  N.  (86)  40. 


Section  V. — Pokeclosurb  Absolute — ^Dismissal  of  Bedemption 

Action. 

1.  Mnal  Order  far  Foreclosure. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  who  alleged  that  by  the 
judgment  dated  &c.  [7/*  there  are  successive  redemptions  state  ofdy  that 
part  which  refers  to  the  party  now  to  he  foreclosed']^  It  was  ordered,  that 
an  account  should  be  taken  of  what  was  due  to  the  Pit  under  and  by 
virtue  of  his  mortgage  in  the  pleadings  mentioned,  and  for  his  costs 
&c.  That  in  pursuance  of  the  said  judgment  the  Chief  Clerk  made 
his  certificate,  dated  &o.,  and  thereby  certified  that  there  would  be 
due  to  the  Pit  on  his  said  mortgage,  and  for  his  costs  &c.,  on  the  — 
day  of  — ,  the  sum  of  £— •,  which  the  Deft  B.  was  thereby  appointed  to 
pay  to  the  Pit  on  &c.,  at  &c.,  between  &o.  [^State  from  certificate'] ;  That 
it  appears  by  the  affidavit  of  the  Pit,  filed  &c.,  that  he  did  [or  of  A., 
filed  &o.,  that  he  did,  by  virtue  of  a  power  of  attorney  from  the  Pit] 
attend  on  the  said  —  day  of  —  at  &c.,  from  before  the  hour  of  —  till 
after  the  hour  of  —  of  that  day,  in  order  to  receive  from  the  said  Deft 
the  said  sum  of  £ — ,  but  the  said  Deft  did  not,  nor  did  any  person  on 
his  behalf,  attend  to  pay  the  said  sum,  and  [if  so,  it  appears  by  the  said 
affidavit,  and  also  by  the  affidavit  of  the  Pit]  that  the  said  sum  hath 
not,  nor  hath  any  part  thereof,  been  since  paid  to  the  [ifso^  said  A.  or 
to  the]  Pit,  but  that  the  whole  thereof  still  remains  due  and  owing ; 
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And  upon  reading  the  said  judgment,  certificate,  and  affidavit  \or^ 
affidavits],  and  power  of  attorney,  this  Court  doth  order  that  the 
Deft  B.  do  from  henceforth  stand  absolutely  debarred  and  foreclosed 
&c.     \Take  the  words  of  the  judgment, '] 

In  Bodick  y.  Baker,  M.  B.,  25  June,  1870,  B.  2723,  the  order  was  made 
upon  a  recital — this  Court  being  of  opinion  that  the  attendance  of  the  mort- 
gagee at,  &c.,  duriog  the  time,  &c.  (from  12.15  until  after  1,  instead  of  from. 
12  t^  1),  was  a  sufficient  attendance  under  the  direction  contained  ia  the 
certificate,  &c. 

In  Postlethwaite  v.  Tavers,  M.  E.,  6  July,  1871,  B.  1997,  where  an  agent 
without  a  power  of  attorney  attended  to  receive  the  money,  a  recital  was 
introduced — this  Court  being  of  opinion  that  the  rules  and  practice  of  this 
Court  have  been  sufficiently  comphed  with^  &c. 

In  both  these  cases  the  order  was  based  upon  the  non-attendance  of  the 
mortgagor. 

In  Moore  v.  Horsfidd,  W.  N.  (82)  43,  V.-C.  H.  declined,  under  similar 
circumstances,  to  direct  the  above  recital  to  be  introduced. 

2.  Ibrechsure  Absolute  after  Judgment  for  immediate  Payment. 

Upon  the  application  of  the  Pit,  and  upon  hearing  the  solrs  for  the 
applicant,  who  alleged  that  by  an  order,  dated  &c.,  it  was  ordered  and 
adjudged  that  the  Pit  J.  W.  should  recover  against  the  Deft  H.  C.  K. 
£ — ,  being  the  total  of  the  principal  sum  of  £ — ,  and  £ —  for  interest 
thereon  at  the  rate  of  5  p.  c.  per  ann.  (less  tax)  from  the  —  day  of  — 
to  the  date  of  the  said  judgment,  and  also  so  much  of  his  costs  of  this 
action  as  would  have  been  incurred  if  it  had  been  brought  for  payment 
only,  such  costs  to  be  taxed  by  the  Taxing   Master;    And  it  was 
ordered  that  the  following  account  should  be  taken;  that  is  to  say, 
1.  An  account  of  what  was  due  to  the  Pit  under  and  by  virtue  of  his 
two  mortgage  securities,  dated  &c.,  in  the  Statement  of  Claim  men- 
tioned, and  for  his  costs  of  this  action,  such  costs  to  be  taxed  by  the 
Taxing  Master ;  And,  on  taking  such  account,  what  (if  anything)  the 
Pit  should  have  received  from  the  Deft  under  the  aforesaid  judgment 
was  to  be  deducted,  and  the  balance  due  to  the  Pit  was  to  be  certified ; 
and  after  providing  for  the  redemption  by  the  Deft  of  the  mortgaged 
premises  as  therein  mentioned,  it  was  ordered  that  in  default  of  the 
Deft  paying  to  the  Pit  what  should  be  certified  to  be  due  to  him  as 
aforesaid  within  six  months  after  the  date  of  the  Ohief  Clerk's  certificate, 
at  such  time  and  place  as  should  be  thereby  appointed,  the  Deft  was 
from  thenceforth  to  stand  absolutely  debarred  and  foreclosed  of  and 
from  aU  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the 
said  mortgaged  premises;  That  in  pursuance  of  the  said  order,  the 
Chief  Clerk  made  his  certificate,  dated  &c.,  and  thereby  certified  that 
there  would  be  due  to  the  Pit  on  the — of — ,  1 8 — ,  being  six  months  after 
the  date  of  the  said  certificate,  £ — ,  which  sum  the  Deft  was  directed  to 
pay  to  the  Pit  on  the  —  of — ,  18 — ,  at  Boom  1 38,  Boyal  Courts  of  Justice, 
Strand,  London,  between  the  hours  of  twelve  and  one  of  the  dock  in 
the  afternoon ;  That  it  appears  by  an  affidavit  of  J.  W.  and  J.  F.  S., 
filed  &c.,  that  the  said  J.  P.  S.  did,  by  virtue  of  a  power  of  attorney 
Irom  the  Pit  attend  on  the  said  —  of  — ^  18 — ,  at  Soom  138,  Boyal 
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Courts  of  Justice,  Strand,  London,  from  before  tlie  hour  of  twelve  of 
the  dock  at  noon  until  after  the  hour  of  one  of  the  clock  in  the  after- 
noon of  that  day,  in  order  to  receive  from  the  Deft  the  said  £ — ,  but 
the  said  Deft  did  not,  nor  did  any  person  or  persons  in  his  behalf, 
attend  to  pay  the  same ;  And  it  also  appears  by  the  said  affidavit  that 
the  said  sum  hath  not,  nor  hath  any  part  thereof,  been  since  paid  to 
the  Pit,  and  that  the  whole  thereof  still  remains  due  and  owing ;  And 
upon  reading  the  said  order,  the  Chief  Clerk's  certificate,  affidavit  and 
power  of  attorney,  and  office  copy  summons  filed  against  the  Deft,  It 
is  ordered  that  the  Deft  H.  C.  K.  do  from  henceforth  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  equity  of  redemption  of,  in, 
and  to  the  said  mortgaged  hereditaments. —  Wood  v.  Killeen^  Stirling,  J., 
at  Chambers,  11  Nov.  1891,  B.  1326. 

For  form  of  original  judgment  see  Farrar  v.  Lacy,  HarUand  <fc  Co.,  Sect.  I., 
Porm  2,  Bup,  p.  1576. 

3.  Foreclosure  Absolute — Mortgage  of  a  Term. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  who  alleged  that  by  the 
judgment  dated  &c.,  it  was  declared  &c.,  and  it  was  ordered  that  the 
following  accounts  should  be  taken  :  Usual  accou&ts  of  amount  due  to 
mortgagee ;  of  simis  laid  out  in  repairs,  and  of  rents  received ;  with 
usual  provision  for  redemption,  and  in  default,  declaration  that  Pit  would 
be  absolutely  entitled,  and  entitled  to  have  an  absolute  assignment ; 
that  in  pursuance  of  the  said  judgment,  the  Chief  Clerk  made  his 
certificate,  dated  &c.,  and  thereby  certified  amount  due,  and  fixed  time 
and  place  for  payment ;  that  it  appears  by  an  affidavit  of  &c.  that  A.  B. 
did,  under  and  by  virtue  of  a  power  of  attorney,  attend  on  &c.,  but 
Deft  did  not  &c. ;  Declare  Pit  entitled  to  the  hereditaments  comprised 
in  &c.,  free  and  dear  of  and  from  all  right  and  equity  of  redemption 
of,  in,  and  to  the  same,  and  to  have  an  absolute  assignment  thereof ; 
And  Let  Deft  execute  a  proper  assignment  thereof  to  the  Pit,  to  be 
settled  by  the  Judge  in  case  the  parties  differ. — Reep  v.  Goodey,  Pear- 
son, J.,  13  Feb.  1885,  B.  139. 

4.  Foreclosure  Absolute — Receiver. 

Upon  the  appeal  of  the  Pits,  and  upon  hearing  counsd  for  the  ap- 
pdlants,  no  one  appearing  for  the  Deft,  C.  D.,  although  duly  served  &c. ; 
This  Court  being  of  opinion  that  the  Pits  are  not  entitled  to  receive 
the  rents  in  the  hands  of  the  receiver  in  the  said  order,  dated  &c., 
mentioned,  without  bringing  the  same  into  account,  and  the  Pits  not 
now  asking  for  payment  to  them  of  such  rents ;  And  this  Coort  being 
of  opinion  that  such  rents,  if  received  by  the  Pits,  ought  to  be  brought 
into  account  on  taking  the  subsequent  account  under  the  judgment 
against  the  Deft  A.  B.,  Let  this  appeal  be  allowed,  and  the  said  order 
dated  &c.  be  discharged,  and  in  lieu  thereof,  Let  the  Deft  C.  D.  from 
henceforth  stand  absolutely  foredosed  &c. — Higgins  v.  Kirkpatrick^ 
0.  A.,  20  April,  1886,  A.  644. 
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5.  Foreclosure  Absolute — Possession — 0.  xviii.  2. 

Acoouirrs  and  order  for  foreclosure,  as  in  Form  1,  sup.  p.  1651  ; 
And  Let  the  Pit  be  let  into  possession  of  the  messuage  &c.,  and  into 
the  receipt  of  the  rents  and  profits ;  And  Let  the  Deft  E.  F.  deliver  up 
possession  of  the  said  messuage  and  hereditaments  to  the  Pit. — WithaU 
V.  Nixofiy  Pearson,  J.,  14  Feb.  1885,  B.  336. 

For  the  purposes  of  the  issue  of  a  writ  of  possession  the  mortgaged  pro- 
perty shoida  be  fully  described  as  in  the  parcels  of  the  mortgage  de^.  For 
form  of  writ  of  possession  see  R.  S.  C,  App.  H.,  Forms  7a  and  8;  and  see 
Thynne  v.  Sari,  (1891)  1  Ch.  79;  and  Form  U,  inf.  p.  1656. 

6.  Foreclosure  Absolute  at  Hearing  against  Defts  disclaiming  by 
Counsely  or  submitting  to  stand  foreclosed. 

And  the  Defts  H.  &c.,  by  their  counsel  disclaiming  any  interest  in 
the  hereditaments  comprised  in  the  said  indenture  of  mortgage,  dated 
&o.,  or  (and)  in  the  equity  of  redemption  thereof  \_or  by  their  statement 
of  defence  submitting  to  stand  foreclosed],  Let  the  said  Defts  hence- 
forth stand  absolutely  debarred  &c.  [Form  1,  sup."}- — See  Hanbury  v. 
Stickney,  M.  E.,  14  Feb.  1857,  A.  532  ;  Hankey  v.  Wihon,  1799,  A.  506; 
Perkins  v.  Stafford,  10  Sim.  562. 

7.  Same^  against  Second  Mortgagee  declining  to  redeem. 

The  Defts  A.  &o.,  by  their  statements  of  defence  having  reapectivelj 
admitted  that  the  amount  due  to  the  Pit  upon  his  mortgage  security 
in  the  pleadings  mentioned,  dated  &c.,  exceeds  by  a  large  amount  the 
value  of  the  premises  comprised  in  such  security,  and  by  their  counsel 
respectiYely  declining  to  redeem  the  Pit's  mortgage,  Let  the  said 
Defts  A.  &c.  stand  absolutely  debarred  &c. — Pilkinyton  v.  Gwynne, 
V.-O.  E.,  22  Deo.  1847,  B.  477. 

8.  Same — On  Payment  of  disclaiming  Beft^  Costs. 

The  Defts  P.  &c.,  by  their  counsel  disclaiming  all  interest  in  the 
said  mortgaged  hereditaments,  and  submitting  to  be  absolutely  fore- 
closed upon  being  paid  their  costs  of  this  action,  Tax  the  said  Defts' 
costs  of  action,  and  Pit  to  pay  the  costs  when  taxed ;  And  what  he 
shall  so  pay  to  be  added  to  his  costs ;  And  on  such  payment  Defts  to 
be  absolutely  foreclosed  &c. — Pierson  v.  Orundell^  V.-C,  9  Nov.  1822, 
B.  148. 

Where  Defts  disclaimed  any  interest  in  the  mortgaged  property,  it  was 
formerly  usual  to  dismiss  the  bill  against  them  without  directing  them  to  be 
foreclosed :  see  L.  GrirmUm  v.  Weobly,  Lords  Commrs.,  25  Nov.  1783,  B.  HI. 
If  there  be  any  doubt  as  to  the  sufficiency  of  the  disclaimer,  the  direction 
should  be  as  above :  see  Perktn  v.  Stafford,  10  Sim.  562  ;  followed  in  Johnson 
V.  Clarke,  3  W.  E.  193.  The  Court,  howerer,  frequentlv  dismisses  the 
action  against  disclaiming  Defts  who  are  competent  to,  and  do  effectually, 
disclaim :  see  Silcock  v.  Roynon,  2  Y.  &  C.  0.  376  ;  Hiorns  v.  ffoltom,  16  Jur. 
1077;  Ward  v.  Shakeshaft,  1  Dr.  &  S.  269;  and  see  Fish.  Mort.  1108,  on 
this  question. 
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9.  Dismissal  of  Redemption  Action. 

Upon  motion  &c.  [^Recite  as  in  Form  1,  sup.  p.  1651],  this  Oonrt  doth 
order  that  the  Fit's  action  do  stand  dismissed  out  of  this  Court  as 
against  the  Deft  {the  mortgagee)  with  costs  to  be  taxed  &c.,  and  paid 
to  &o.,  pursuant  to  the  said  judgment. 

On  default  by  the  mortgagor  (Pit)  a  further  order  is  necessary.  Upon  the 
certificate  of  what  is  due  and  affidavit  of  default,  an  order  for  the  dismissal 
of  the  action  may  be  obtained  as  of  course. 

Where  the  decree  nisi  for  foreclosure  contained  a  provision  that  on  fore- 
closure the  mortgagor  in  possession  "should  deliver  up  possession  to  the 
Pit,"  the  order  absolute  ought  to  contain  a  provision  repeating  the  words : 
Withall  V.  Niocfm,  28  Oh.  D.  413. 


10.   Opening  Foreclosure  Absolute. 

Upon  motion  &c.,  Notwithstanding  the  said  order  dated  &e.,  whereby 
it  was  ordered  that  the  Deft  H.  should  from  thenceforth  be  absolutely 
foreclosed  of  all  right  and  equity  of  redemption  of  the  mortgaged  pre- 
mises, Let,  upon  payment  by  the  Defts  G.  E.  and  W.  to  the  Deft  F.  on 
or  before  &c.  (ten  days  from  the  date  of  this  order),  of  the  sum  of  £ — 
mentioned  in  the  Chief  Clerk's  certificate,  dated  &c.,  together  with 
interest  on  the  principal  sum  of  £ —  at  the  rate  of  7  p.  c.  per  ann.,  from 
&c.  {the  day  previously  appointed  for  payment)  to  the  day  of  payment, 
the  Deft  F.  re-assign  to  the  Defts  G.  E.  and  W.,  or  to  whom  they  shall 
appoint,  the  premises  comprised  in  the  indenture  of  mortgage  dated  &c. 
in  the  pleadings  mentioned,  free  and  clear  of  and  from  all  incumbrances 
done  by  the  Deft  F.,  or  any  person  or  persons  claiming  by,  from,  or 
under  him,  and  deliver  up  to  the  said  Defts,  or  to  whom  they  shall 
appoint  (upon  oath,  if  required),  aU  deeds  &c.  But  in  default  of  the 
Defts  G.  E.  and  W.  paying  the  said  principal  sum  and  interest  within 
the  time  aforesaid  to  the  said  F.,  Let  the  Defts  G.  E.  and  W.  be  abso- 
lutely foreclosed  &c. — ^Tax  the  costs  of  the  Pit  and  the  Deft  F.  of  this 
action  from  the  foot  of  the  last  taxation,  including  the  costs  of  this 
application,  and  including  in  the  costs  of  the  Deft  F.  his  costs  of  the 
preparation  and  execution  of  the  said  re-assignment.  And  Let  the 
Defts  G.  E.  and  W.  pay  to  the  Pit  and  the  Deft  F.  the  amount  of  their 
said  costs  when  taxed. —  Campbell  y.  Holy landj  M.  E.,  14  Dec*  1877, 
A.  217;  S.a,  7Ch.D.  166. 

In  this  case  an  order  had  previously  been  made  under  0.  xvii.  4,  to  add 
as  parties  the  transferee  from  the  mortgagee  and  the  assignees  of  the  equity 
of  redemption,  notwithstanding  the  usual  foreclosure  decree  had  been  made 
absolute,  the  object  being  to  enable  the  mortgagor  to  open  the  foreclosure : 
see  26  W.  E.  109. 

For  order  enlarging  time  after  default,  carrying  on  the  accounts,  and 
appointing  new  time  and  place  for  payment  after  foreclosure  absolute,  and 
after  enrolment  of  the  foreclosure  decree  and  possession  taken  thereunder, 
see  Jones  v.  Creawicke,  9  Sim.  304. 

For  the  like  order  after  enrolment  with  special  directions,  see  ThomhiU  v. 
Manning,  V.-O.  L.  Cranworth,  18  June,  1851,  B.  798 ;  1  Sim.  N.S.  466. 
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1 1 .  Delivery  of  Poseesaion. 

Upon  motion  &c.,  Let  tbe  Deft  A.  B.  on  or  before  &c.  deliver  to  the 
Pits  posseBsion  of  tbe  messuage,  lands  andpremises  set  out  and  described 
in  the  schedule  hereto,  and  in  the  occupation  of  the  said  Deft. — 
Schedule.— JTetVA  v.  Day,  North  J.,  8th  Aug.  1888,  A-  1337 ;  S.  C, 
39  Ch.  DiT.  452. 

NOTES. 

FOSEGLOSXTRB  ABS0LT7TB. 

Fonnerly,  if  the  money  was  not  paid  at  the  time  appointed  the  mortgagor 
stood  absolutely  foreclosed,  but  now  upon  default  a  further  ozder  is  neoes- 
sarv:  Sheriff  y.  Spark,  West,  130. 

An  affidavit  of  non-payment  or  non-attendance  of  the  mortgagor,  or  of 
any  person  on  his  behalf,  is  required  from  the  Pit  to  whom  the  money  is 
due,  though  he  has  not  himself  attended,  as  well  as  ^m  the  person  attend- 
ing on  his  behalf,  and  must  be  entered  in  the  order :  Dock^ey  v.  HUe,  64  L.  T. 
N.S.  256 ;  Moore  v.  fforsfield,  W.  N.  (82)  43. 

In  FHth  V.  Cooke,  33  W.  E.  688;  52  L.  T.  N.S.  798,  there  being  an  affi- 
davit by  the  solr's  clerk  who  attended  to  receive  the  money,  Chitty,  J.,  dis- 
pensed with  the  Pit's  affidavit ;  but  in  Barrow  v.  Smith,  33  W.  B.  743 ;  52 
L.  T.  N.S.  798,  the  practice,  as  above  stated,  was  adhered  to  by  Kay,  J. 

As  to  the  form  of  affidavit,  see  National  Permanent  B,  B,  Soc.  v.  Raper, 
(1892)  1  Ch.  54. 

Where  there  were  six  co-Pits,  one  of  whom  was  out  of  the  jurisdiction,  an 
affidavit  by  all  the  other  five  was  required :  Kinnaird  v.  Yorke,  60  L.  T.  N.S. 
380. 

Non-attendance  by  the  mortgagor  with  the  money  at  the  time  and  place 
fixed  for  payment  will  prevent  his  availing  himself,  in  miti^tion  of  the 
exigencies  of  the  order  for  foreclosure  in  defaidt,  &c.,  of  a  partial  failure  by 
the  mortgagee  to  comply  with  its  technical  requirements,  by  which  the 
defaulting  mortgagor  has  been  in  no  way  prejudiced:  Cox  v.  Wataon,  7 
Ch.  D.  196. 

Accordingly  the  foreclosure  has  been  made  absolute — (a)  though  the 
mortgagee  has  attended  during  part  only  of  the  time  fixed  for  jMiyment  at 
the  appointed  place :  Anmi,,  I  Coll.  273  ;  Lechmere  v.  Clamp,  31  ^eav.  578  ; 
Bernard  v.  Norton,  10  L.  T.  N.S.  183 ;  (&)  though  the  mortgagee*8  solr 
attending  to  receive  the  money  has  not  a  power  of  attorney,  or  authority  to 

S've  a  receipt :  Cox  v.  Watson,  9up.;  Macrae  v.  Evans,  24  W.  B.  55 ;  London 
'onetary  Society  v.  Brown,  16  W.  B.  782 ;  PostUthwaite  v.  Tavers,  W.  N. 
(71)173. 

It  is  sufficient  for  counsel  to  hand  in  a  brief  duly  endorsed  to  the  registrar 
of  the  day,  unless  special  circumstances  in  evidence  require  that  the  case 
should  be  mentioned  to  the  Court. 

An  order  for  foreclosure  preceding  final  judgment  is  a  *' proceeding" 
within  0.  uliy.  13,  so  that  after  the  lapse  of  a  year  the  party  desiring  to 
proceed  must  give  a  month's  notice :  Blake  y.  Summersly,  W.  N.  (89)  39. 

An  order  for  foreclosure  absolute,  not  being  a  judgment  for  payment  of 
money,  need  not  be  registered  in  Middlesex :  Burrows  v.  HolUy,  35  Ch.  D. 
123. 

The  Court  will  not  make  the  foreclosure  absolute  in  the  absence  of  a 
properly-constituted  represve,  though  the  Deft  has  died  insolvent  without 
a  represve,  and  an  order  has  been  made  in  Chambers  appointing  one 
of  the  next  of  kin  to  represent  the  estate:  Aylward  v.  Lewis,  (1891)  2 
Ch.  81. 

Immediate  foreclosure  absolute  will  not  be  ordered,  because  the  Pit  claims 
it  by  his  pleading  in  the  event  (which  happens)  of  default  of  appearance  by 
the  Deft :  Patey  v.  Flint,  48  L.  J.  Ch.  696. 

'   Where  the  mortgage  was  of  leaseholds  hj  sub-demise,  with  a  declaration 
of  trust  of  the  reversion,  the  Court  gave  judgment  for  foreclosure  of  the 
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equity  of  redemption  and  reyersioiiary  term,  bnt  refused  to  make  a  yes^g 
opier  as  to  the  reversion  until  final  foreclosure :  British  Empire  Ah,  Co,  y. 
Btigden,  47  L.  J.  Ch.  691. 

Where  an  order  for  sale  was  made,  and  part  only  was  sold,  the  mortgagees 
were  allowed  foreclosure  on  the  imsold  parts  on  their  imdertaking  to  adopt 
the  contracts  made  for  the  parts  sold :  Be  Kilham,  K.  y.  K,,  W.  N.  (88) 
224. 

Judgment  for  foreclosure  absolute  ends  a  foreclosure  action,  so  that  the 
Pit,  an  equitable  mortgagee,  cannot  obtain  a  receiver,  even  though  the 
assignment  of  the  property  has  not  been  settled :  Willa  v.  Luff,  38  Ch.  D. 
197. 

.  The  mortgagor  is  entitled  at  the  time  of  payment  to  have  delivered  up  to 
him  the  documents  by  the  mortgagee,  and,  strictly  speaking,  in  the  absence 
of  the  mortgagee,  both  production  of  apower  of  attorney  and  an  affidavit  of 
documents :  see  Weeks  v.  StourUm,  13  W.  R.  489. 

But  the  first  mortgagee  on  foreclosure  is  not  entitled  to  have  documents 
relating  solely  to  the  equity  of  redemption  delivered  up  to  him :  Oreene  v. 
Foster,  22  Ch.  D.  666. 

To  enable  the  survivor  of  two  mortgagees  entitled  on  a  joint  account  to 
obtain  an  order  for  foreclosure  absolute  where  one  has  died  between  the 
decree  and  the  certificate,  the  money  should  be  expressed  in  the  judgment  to 
be  payable  to  the  parties  entitled,  or  the  survivor  of  them  (ii  in  accordance 
witn  the  terms  of  the  mortgaee  deed) ;  otherwise  he  cannot  obtain  the  final 
order  in  default  of  payment,  but  a  new  day  must  be  fixed  for  payment: 
Blackburn  v.  Caine,  22  Beav.  614  ;  Kings/ord  v.  Foile,  8  W.  B.  110 ;  but  see 
Browell  v.  Fledge,  W.  N.  (88)  166. 

Where  a  puisne  mortgagee  has  been  foreclosed,  subsequent  interest 
against  the  mortgagor  is  to  be  computed  on  the  whole  sum,  including  prior 
interest  and  costs,  payable  by  the  foreclosed  mortgagee :  Elton  v.  Curteis,  19 
Ch.  D.  49 ;  Bickham  v.  Cross,  2  Ves.  sen.  471. 

Until  the  foreclosiire  had  been  made  absolute,  it  could  not  be  pleaded  in 
bar  to  a  redemption  suit :  Sen  house  v.  Earl,  1  Vez.  450 ;  and  before  1 V.  c.  26, 
the  estate  did  not,  until  the  final  order,  acquire  the  character  of  land,  so  as 
to  pass  by  a  previous  devise :  Thompson  v.  Grant,  4  Madd.  438;  and  see  Flack 
V.  Longmate,  8  Beav.  420 ;  seeus,  if  the  devise  was  of  the  mortgage  itself : 
Le  Qros  v.  Cockerell,  5  Sim.  384. 

Dismissal  of  Actum  for  BedemptionJ]-^-^J!hQ  final  dismissal  of  an  action  for 
redemption  of  a  legal  mortgage  is  equivalent  to  a  judgment  for  foreclosure 
(see  Cholmley  v.  Vs.  Oxfwd,  2  Atk.  267 ;  -Bp.  Winchester  v.  Faine,  11  Ves. 
199 ;  Inman  v.  Wearing,  3  D.  &  S.  734) ;  but  the  rule  does  not  apply  to  an 
equitable  mortgage  by  deposit  of  title  deeds  {Marshall  v.  Shrewsbury,  10  Oh. 
250),  nor  to  a  cQsmissal  for  want  of  prosecution  :  Hansard  v.  Hardy,  18  Yes. 
460. 

And  where  the  Pit  mortgagor  became  insolvent  pending  the  account,  his 
assignees,  who  were  not  before  the  Court,  were  not  foreclosed  by  the  dismissal 
of  the  bill :  Wood  v.  Surr,  19  Beav.  551. 


P08SESSI0N. 

0.  xym.  2,  prohibiting  joinder  of  other  causes  of  action  with  an  action 
for  recovery  of  land  without  the  leave  of  the  Court  or  a  Jud^,  contains 
(since  December,  1885)  provisoes  that  nothing  in  the  order  contained  **  shall 
prevent  an^  plaintiff  in  an  action  for  foreclosure  or  redemption  from  asking 
for  or  obtaining  an  order  against  the  Deft  for  delivery  of  the  possession  of 
the  mortgaged  property  to  tne  Pit  on  or  after  the  order  absomte  for  fore- 
closure or  redemption,  as  the  case  may  be,  and  such  an  action  for  foreclosure 
or  redemption,  and  for  such  delivery  of  possession,  shall  not  be  deemed  an 
action  for  recovery  of  land  "  within  the  meaning  of  the  rules ;  and  that  **  in 
case  any  mortgage  security  shall  be  foredoeed  by  reason  of  the  default  to 
redeem  by  any  Pit  in  a  redemption  action,  the  Peft  in  whose  favour  such 
foreclosure  heus  taken  place  may  by  motion  or  summons  apply  to  the  Court 
or  a  Judge  for  an  order  for  delivery  to  him  of  the  mortgafi;ed  property, 
and  such  order  may  be  made  thereupon  as  the  justice  of  uie  case  shaU 
require." 
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As  to  the  writ  of  posseaeion,  v.  «u|>.  Vol.  I.,  p.  680. 
-   The  order  for  deurery  of  possession  should  contain  a  description  of  the 
property,  so  that  the  same  may  be  indicated  in  the  writ  of  possession: 
Thynne  v.  Sari,  (1891)  1  Ch.  79. 

Under  this  rule  the  Court  can  order  delivery  of  possession,  notwithstanding 
that  it  is  not  asked  for  in  the  writ,  statement  of  claim,  or  summons :  Salter 
V.  Edgar,  64  L.  T.  N.S.  374 ;  W.  N.  (86)  47  ;  Lacon  v.  Tyrrell,  56  L.  T.  N.S. 
483 ;  W.  N.  (87)  71 ;  Best  v.  Applegate,  37  Oh.  D.  42  ;  Manchester  and  Liver- 
pool Bk.  V.  Parkifison,  60  L.  T.  N.S.  258 ;  W.  N.  (89)  27. 

Where  an  order  nisi  for  foreclosure  and  possession  has  been  made,  the 
order  absolute  may  follow  the  terms  of  the  order  nisi  ( Wood  v.  Wheater,  22 
Ch.  D.  281 ;  Withall  v.  Nixon,  28  Ch.  D.  413),  and  may  be  made  ex  parte: 
S,  C;  Craven  Bank  v.  Hartley,  W.  N.  (86)  189. 

And  even  after  final  foreclosure,  without  any  direction  given  as  to  x^oeses- 
sion,  an  order  for  delivery  of  possession  may  be  obtained :  Keith  v.  Day,  39 
€h.  Div.  452 ;  Form  11,  sup.  p.  1656. 

OPEinNa  THE  FOBEGLOSURB  ABSOLUTE. 

The  order  for  foreclosure  absolute,  being  final  in  form  only,  can  be  re- 
opened in  the  discretion  of  the  Court  having  regard  to  all  the  circumstances 
of  the  case,  such  as  the  value  of  the  property,  and  that  the  mortgagor  has 
been  prompt  in  his  application ;  and  persons  taking  property  under  the  order, 
take  it  subject  to  such  discretionary  power:  Campbell  v.  Holyland  (2),  7 
Ch.  D.  166. 

But  it  has  also  been  said  that  the  mortgagor  can  only  be  relieved  from  a 
foreclosure  absolute  on  the  ground  that  it  has  been  obtained  by  actual  positive 
fraudor  under  circumstances  of  oppression :  see  PatchY.  Ward,  3  Ch.  203,  212; 
Fish.  Mort.  1056, 1058;  4th  ed.  957,  960. 

A  judgment  for  foreclosure  does  not  discharge  other  collateral  securities 
which  the  mortgagee  may  have.  He  may  either  first  enforce  such  securities, 
and  then  foreclose  for  the  balance ;  or  he  may  foreclose  first,  and  afterwards, 
if  the  value  of  the  property  prove  less  than  his  debt,  he  may  realize  his 
collateral  securities ;  but  by  so  doing  he  opens  the  foreclosure  and  gives  a 
new  right  of  redemption  to  the  mortgagor.  If  after  foreclosure  he  s^s  the 
estate  so  that  he  cannot  restore  it,  and  thus  puts  it  out  of  the  mortgagor's 
power  to  get  it  back  by  redemption,  he  will  be  restrained  from  putting  in 
lorce  any  collateral  security,  although  the  amount  due  on  the  mortgage  haa 
not  been  realized  by  the  sale :  Lockhart  v.  Hardy,  9  Beav.  349 ;  Palmer  v. 
Hendi  ie,  27  Beav.  349 ;  28  Beav.  341 ;  and  see  Tooke  v.  Hartley,  2  Bro.  0.  C.  1 25 ; 
Perry  v.  Barker,  8  Ves.  527;  13  Ves.  198 ;  Walker  v.  Jones,  L.  R.  1  P.  C.  50 ; 
Kinnaird  v.  TroUope,  39  Ch.  D.  636. 

Even  after  foreclosure  if  the  inability  to  restore  the  estate  on  payment  of 
the  mortgage  money  arises  from  eviction  of  the  mortgagee,  throush  no  default 
on  his  pai-t,  he  is  still  entitled  to  prove  for  the  amount  due  tor  principal, 
interest,  and  costs  :  see  Re  Burrell,  B,  v.  Smith,  7  Eq.  399. 

Upon  his  rescinding  a  contract  for  sale  of  the  estate,  and  offering  to  convey 
after  final  foreclosure,  the  mortgagee  was  allowed,  in  a  suit  to  administer  the 
mortgagor's  estate,  to  prove  for  his  principal  and  interest,  but  not  for  the 
costs  of  the  foreclosure  suit :  Haynes  y,  H,3  Jur.  N.S.  504. 

But  the  proceeds  of  a  sale  decreed  by  consent  in  a  foreclosure  suit  having, 
on  beiug  paid  into  Court,  been  invested  by  the  mortgagee  with  the  consent 
of  the  mortgagor,  and  owing  to  a  fall  in  stock  proved  insufficient  when  con- 
verted to  pay  the  mortgagee,  he  was  allowed  to  prove  for  the  deficiency,  and 
for  the  costs  of  the  application  in  a  suit  to  administer  the  mortgagor's  estate : 
Tompsett  v.  Wickens,  3  S.  &  G.  171. 

As  to  admon  action  by  mortgagee  as  creditor,  see  Chap.  XLTV.,  Sect.  11., 
sup.  p.  1209. 
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Section  VL — Foreclosure  and  Eedemption  op  Chattels. 

(l.)  moetgagbs  of  btock,  etc. 

1.  Foreclosure  of  Moi*tgaged  Stock j  and  Cash  in  Court, 

Judgment  for  account  and  payment  [Sect.  1,  p.  1575];  But  in 
default  &c.,  Let  the  said  Deft  stand  absolutely  debarred  and  fore- 
dosed  &c.,  of,  in,  and  to  the  £ —  Consols  in  Court  to  the  credit  of 
'*  In  the  matter  of  &c.,"  and  £ —  cash  in  Court  to  the  same  credit,  and 
any  dividends  to  accrue  on  the  said  Consols. — Booking  y.  Retidell^ 
V.-C.  K.,  4  Dec.  1852,  A.  325. 

2.  Stock  Mortgage — where  Stock  to  be  replacedj  or  Foreclosure. 

1 .  Account  of  what  is  due  to  the  Pit  for  principal  and  interest  in 
respect  of  the  £ —  Consols,  in  the  pleadings  mentioned,  and  for  his 
costs  of  action,  to  be  taxed.  2.  Account  of  rents  and  profits,  and 
the  amount  to  be  deducted. — ''  And  Let,  upon  the  Defts  C.  and  G. 
his  wife  transferring  so  much  Consols  as  shall  be  certified  to  be  due 
to  the  Pits  in  respect  of  the  principal  of  the  said  £ —  Consols, 
and  paying  to  them  what  shall  be  certified  to  be  due  to  them 
for  interest  and  costs,  as  aforesaid,  after  such  deductions  as 
aforesaid,  within  six  months  after  &c.,  at  such  &c." — Direction  for 
reconveyance,  and  delivery  of  deeds. — ''But  in  default  of  the  Defts 
transferring  to  the  Pits  what  shall  be  certified  to  be  due  in  respect  of 
the  principal  of  the  said  £ —  Consols,  and  paying  to  them  what  shall 
be  certified  to  be  due  to  them  for  interest  and  costs  as  aforesaid,  by 
the  time  aforesaid,  the  Defts  are  from  thenceforth  to  stand  absolutely 
debarred  and  foreclosed  "  &c. — Liberty  to  apply. — See  Piper  v.  Coke^ 
L.  C,  14  Nov.  1832,  B.  425  ;  Oarratt  v.  Rankin,  L.  C,  7  Nov.  1816, 
A.  391  ;   Walter  v.  E,  Amherst,  L.  C,  21  Dec.  1805,  B.  88. 

For  decree,  where  the  fund  to  be  replaced  had  been  made  the  subject  of 
marriage  articles,  with  inquiry  what  was  the  value  of  the  stock  at  the 
market  price  [iiow  Bank  average  price]  of  the  day  of  the  decree,  and  for 
payment  of  the  amount  to  be  coitified  into  Court,  to  be  invested  in  the 
purchase  of  stock,  with  consequent  directions,  see  Campbell  v.  Shugar,  M.  B., 
9  Mar.  1771,  A.  207. 

3.  Foreclosure  after  Charging  Order  Absolute  against  the  Defeiuiants* 
Interest  in  Stock  held  by  Trustees. 

Declare  that  the  Pits  are  entitled  to  a  charge  on  the  interests  of 
the  Deft  L.  under  the  indenture  of  settlement  dated  &c.  in  the 
£20,000  Consols  in  the  said  indenture  mentioned,  and  now  standing 
in  the  names  of  the  Defts  W.  and  D.  in  the  books  of  the  Bank,  and 
on  the  interest  to  accrue  thereon,  and  on  the  interests  of  the  Deft  L. 
under  the  other  indenture  dated  &c.  in  the  dividends  to  accrue  on  the 
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£10,000  Gonsols,  subject  to  the  trusts  of  the  last-mentioned  indenture, 
also  standing  in  the  names  of  the  same  Defts  in  the  books  of  the 
Bank.  And  Declare  that  the  Pits  are  entitled  to  a  charge  on  the 
sum  of  £700  cash  in  Court  to  the  credit  of  &c.,  and  also  to  a  charge 
on  the  ten  shares  in  a  public  company  called  &c.,  numbered  &c. ; 
and  that  the  Pits  are  entitled  to  the  benefit  of  the  said  charges  to 
secure  the  payment  of  the  principal  moneys  which  are  by  the  balance 
orders  dated  &c.  directed  to  be  paid,  together  with  interest  thereon 
from  the  dates  of  the  said  orders  after  the  rate  of  &c. ;  And  Let  an 
account  be  taken  of  what  is  due  to  the  Pits  under  the  said  balance 
orders  dated  &c.,  and  for  their  costs  of  this  action  to  be  taxed  &c. ; 
And  Let,  upon  the  Deft  L.  paying  to  the  Pit  C.  what  shall  be  certified 
to  be  due  to  the  Pits  on  taking  the  said  account,  and  the  Pit's  costs  of 
this  action  within  six  months  after  &c.,  at  such  &c.,  the  Pits  release  the 
said  charges;  But  in  default  &c.,  Declare  that  the  Deft  L.  is  to  stand 
absolutely  debarred  &c.  of,  in,  and  to  the  said  £20,000  Consols,  and 
in  the  dividends  to  accrue  thereon,  and  in  the  dividends  to  accrue  on 
the  said  £10,000  Consols,  and  in  the  said  sum  of  £700  cash,  and 
of  aU  right  &c.  of,  in,  and  to  the  said  ten  shares  in  the  said  —  co., 
numbered  &c. — Etsca  Coal,  Sfc.  Co,  v.  Lloyd,  M.  E.,  4  Mar.  1864,  B. 
707. 

But  the  better  form  is  to  declare  the  Pit  entitled  to  the  fund  discharged 
from  the  equity  of  redemption :  and  see  Chiskolm  v.  Ferguson^  Form  6,  inf. 
p.  1661. 

4.  Redemption  of  particular  Portion  of  Stock  on  Payment  of  Share 

of  Debt. 

Declabe  that  the  Pit  is  entitled  to  redeem  the  $33,185  Deferred 
Virginian  Certificates,  being  part  of  the  $93,800  like  certificates  in  the 
pleadings  mentioned,  on  payment  of  what  shall  be  found  due  on 
taking  the  account  hereinafter  directed ;  And  Let  an  account  be  taken 
of  what  (if  anything)  is  due  to  the  Defts  under  the  memorandum  of 
agreement  dated  &c.  in  the  pleadings  mentioned,  and  in  respect  of  any 
transactions  between  them  and  the  Pit,  and  for  their  costs  of  this 
action  subsequent  to  the  hearing  thereof,  such  costs  to  be  taxed  &c. ; 
and  in  case  it  shall  appear  that  nothing  is  due,  then  the  amount,  if 
any,  due  from  the  Defts  to  the  Pit  is  to  be  ascertained  and  certified ; 
And  such  account  is  to  be  taken  on  the  footing  that  the  Pit  is  liable 
for  105/297ths  of  £ —  advanced  by  the  Defts  on  the  security  of 
$105,000  Yirginian  Bonds;  And  Let  it  be  referred  to  the  Taxing 
Master  to  tax  the. Pit  his  costs  of  this  action  up  to  and  including  the 
trial  thereof;  And  Let  the  amount  of  such  costs,  when  taxed,  be 
deducted  from  what  shall  be  certified  to  be  due  to  the  Defts  on  the 
said  account,  or  added  to  what,  if  anything,  shall  be  certified  to  be 
due  to  the  Pit  on  the  said  account,  as  the  case  may  be,  and  the  balance 
certified  ;  And  upon  the  Pit  H,  paying  to  the  Defts  L.  &  Co.  what 
shall  be  certified  to  be  such  balance^  after  such  deduction  as  aforesaid. 
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1171111111  six  monihs  after  the  date  of  the  Bald  certificate,  at  such  time 
and  place  as  shall  be  thereby  appointed,  or  If  It  shall  be  certified  that 
nothing  is  due  to  the  Defts,  Let  the  Defts  deliver  to  the  Pit  the 
certificates  for  $33,185  Deferred  Virginian  Certificates,  and  all  secu- 
rities in  their  custody  or  power  belonging  to  the  Pit,  free  and  dear 
&c.,  and  deliver  up  &c. ;  And  if  such  $33,185  Deferred  Virginian 
Certificates  shall  not  be  procurable.  Let  the  Defts  L.  &  Co.,  at  the 
expense  of  the  Pit,  execute  a  declaration  of  trust  thereof  in  favour  of 
the  Pit,  such  declaration  of  trust  to  contain  all  necessary  covenants 
for  production  of  documents,  and  to  be  settled  by  the  Judge  in  case 
the  parties  differ ;  And  the  parties  are  to  be  at  liberty  to  apply  to  the 
Judge  respecting  the  said  certificates  and  generally  as  they  may  be 
advised ;  But  in  default  of  the  Pit  H.  paying  to  the  Defts  what  shall 
be  certified  to  be  the  balance  due  to  them,  after  such'  deduction  as 
aforesaid,  by  the  time  aforesaid,  Let  this  action  from  thenceforth  stand 
dismissed  out  of  this  Court;  And  in  case  it  shall  be  certified  that 
there  is  a  balance  due  to  the  Pit  on  taking  the  said  accounts.  Let  the 
Defts  L.  &  Co.,  within  fourteen  days  after  the  date  of  the  Chief 
Clerk's  certificate,  pay  to  the  Pit  the  amount  of  such  balance. — 
Liberty  to  apply. — Hayne  v.  Laurie  ^  Co.,  Fry,  J.,  7  Nov.  1877, 
A.  2300. 

5.  Mortgage  of  Pension. 

Injunction  against  the  Deft  E.  to  restrain  him  or  his  agents  from 
receiving  the  future  payments  of  the  pension  or  annuity  of  £ —  in  the 
pleadings  mentioned.  Usual  account  of  principal,  interest,  and  costs ; 
And  upon  the  Deft  E.  paying  to  the  Pits  what  shall  be  certified  to  be 
due  &c.,  Pits  to  re-assign  &c. ;  but  in  default  the  Deft  to  stand  fore- 
closed, and  in  that  case  the  Deft  E.  is  to  execute  to  the  Pits  an  irre- 
vocable power  of  attorney  to  enable  them  to  receive  the  pension  of 
£ —  a  year  in  the  pleadings  mentioned. — ^liberty  to  apply. — James  v. 
EUis,  V.-C.  8.,  20  Dec.  1870,  A.  3251 ;  S.  C,  19  W.  E.  319. 

6.  Foreclosure  of  Chattels  brought  upon  or  added  to  the  Property 
after  the  Mortgage. 

The  Deft  by  his  coimsel  consenting.  Let  the  Deft  henceforth  stand 
absolutely  debarred  &c.,  of,  in,  and  to  the  leasehold  land  and  property 
comprised  in,  affected  by,  or  subject  to,  the  security  created  by  the 
indenture  dated  &c.,  in  the  pleading^  mentioned;  And  Let  the  Deft 
do  all  such  acts  and  execute  all  such  deeds  as  may  be  necessary  for 
vesting  in  the  Pits,  freed  and  discharged  from  all  equity  and  right  of 
redemption,  such  of  the  buildings,  machinery,  plant,  utensils,  materials, 
stock,  and  other  things  on  the  said  leasehold  lands,  as  may  have  been 
erected  or  made  thereon,  or  brought  upon  the  same,  or  added  thereto, 
since  the  date  of  the  said  indenture  of  &c. ;  such  deeds  to  be  settled 
by  the  Judge  if  the  parties  differ. — Liberty  to  apply. — Chisholm  v. 
Ferguson,  V.-C.  Vf.,  6  May,  1856,  A.  867. 

VOL.  n.  5  0 
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7.  Redemption  of  Goods  pledged — Overpayment^  Assignee. 

Lbt  the  following  &c.;  1.  Aooount  of  what  remained  due  on  the  dtc, 
for  principal  and  interest  in  reepeot  of  the  money  advanced  and  lent 
by  the  Deft  W.  to  C,  the  bankrupt,  in  the  pleadings  namod,  on  the 
pledge  of  the  jewels,  plate,  and  effects  mentioned  in  the  original  note 
from  the  Deft  to  the  said  C,  dated  &o. ;  And  Let  interest  be  computed 
on  so  much  of  the  principal  as  then  remained  due ;  2.  An  account  of 
the  said  jewels,  plate,  and  effects  specified  in  the  last* mentioned  note ; 
3.  An  inquiry  which  of  them  remain  in  specie  in  the  custody  or  power 
of  the  Deft,  and  what  part  thereof  has  been  sold  or  otherwise  dis- 
posed of  by  him ;  And  as  to  such  part  thereof  as  hath  been  so  sold  or 
disposed  of,  an  account  of  the  real  value  thereof ;  And  Let  the  value 
of  such  part  thereof  as  hath  been  so  sold  or  disposed  of  by  the  Deft  be 
applied  in  the  first  place  towards  paying  the  interest,  and  Uien  towards 
sinking  the  principal,  of  what  shall  appear  to  have  been  due  to  the 
Deft  for  the  money  lent  or  advanced  by  him  as  aforesaid ;  And  if  upon 
the  balance  of  the  said  account  anything  shall  be  certified  to  remain 
due  to  the  Deft  for  principal  or  interest,  then  on  payment  thereof  to 
him  by  the  Pit  {bankrupt's  assignee),  within  Sec.,  at  such  time  and 
place  &c.,  Let  the  Deft  deliver  to  the  Fit  such  part  of  the  said  jewels, 
plate,  and  effects  as  shall  be  ascertained  to  remain  in  specie ;  But  in 
default  of  such  payment  by  the  Pit  to  the  Deft  as  aforesaid,  Let  this 
action  from  thenceforth  stand  dismissed  out  of  this  Court,  with  costs, 
to  be  taxed  &c. ;  And  in  case  it  shall  appear  on  the  said  account  that 
the  Deft  is  overpaid  his  said  principal  and  interest,  Let  the  said  Deft 
pay  to  the  Pit  so  much  as  shall  be  certified  to  remain  due  to  the 
Fit  on  the  said  account,  and  also  deliver  to  the  Fit  such  part  of  the 
said  jewels,  plate,  and  effects  as  shall  remain  in  specie,  to  be  applied 
as  part  of  the  personal  estate  of  the  bankrupt,  for  the  benefit  of  the 
creditors  seeking  relief  under  &c. — ^Eeserve  the  consideration  of 
interest  of  any  money  that  may  be  certified  to  be  due  from  the  Deft  to 
the  Pit  (in  case  there  shall  be  any  such  money)  and  of  costs. — 
Liberty  to  apply. — Kemp  {Kemys)  v.  Westbrook,  L.  C,  8  July,  1749, 
A.  602 ;  1  Vez.  278 ;  Belt's  Supp.  p.  149. 

NOTES. 
FOBECLOSUBB  AND  BEDEHFTION  OF  CHATTELS. 

The  mortgagor  and  mortgagee  of  stock,  policies  of  assorance,  and  other 
personal  chattels  may  bring  their  actions  for  redemption  or  foreclosure  re- 
spectively :  Slade  v.  Rigg^  3  Ha.  35 ;  Wayne  v.  Hanham,  9  Ha.  62 ;  Kemp  v. 
Westhrook^  1  Vez.  278;  but  in  the  case  of  stock,  redemption  will  not  be 
fdlowed  if  it  appear  that  the  action  was  brought  on  account  of  an  accidental 
rise  in  value :  Lochvood  v.  Ewer^  2  Atk.  303. 

A  mere  pledgee  of  personal  chattels  is  not  entitled  to  a  judgment  for  fore- 
closure, but  to  a  sale  only :  Carter  v.  Wake,  4  Oh.  D.  605 ;  but  where  railway 
shares  are  transferred  to  the  lender  by  way  of  security  with  a  i)ower  of  sale, 
the  remedy  is  foreclosure :  General  Credit  Co,  v.  Olegg,  22  Ch.  Div.  549. 

Though  entitled  to  foreclosure,  the  mortgagee  of  stock  is  not  bound  to 
bring  a  foreclosure  action,  but  may  sell  -it  un&*  the  power  incident  td  his 
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Aeoiuity  on  giving  notioe  to  the  mort^goi  after  the  debt  has  become  payable : 
Tucker  V.  Wil6(m,  1  P.  Wins.  261 ;  1  Bro.  P.  0. 494;  PigoU^.  Cubley,  15  0.  B. 
N.S.  701 ;  Fish.  Mort.  486 ;  4th  ed.  464. 

If  the  prooeieds  oi  the  sale  exceed  the  amount  of  debt  the  mortgagee  must 
accoimt  for,  and  the  mortgagor  may  r^coyer  the  surplus :  Harrison  y.  JBqrt, 
Com.  Eep.  393,  ^       :.-*'.. 

Upon  payment  or  tender  by  .the  pledgor,  he  may  also  recover  the  goods  by 
action:  Spenoe,  vol.  ii.  p.  771 ;  Firfi.  Mort.  731,  732;  4th  ed.  424,  425. 

If  no  time  be  limited  for  redemption  the  pledgor  may  redeem  at  any  time 
during  his  life:  Kemp  v.  Westhrook,  1  Vez.  278;  France y.  Clark,  22  Ch.  D. 
830 ;  26  Ch.  Div.  267  ;  and  semhle,  if  a  time  be  limited,  after  the  expiration 
of  that  time :  Spenoe,  voL  ii.  p.  773. 

If  the  goods  nave  been  sub-mortgaged  by  depjosit,  the  original  mortgagor 
or  i>ledgor  is  entitled  to  redeem  them  on  paying  the  amoimt  due  on  the 
original  pledge:  Spalding y»  Euding,  6  Beav.  376;  Demainhray  y,  Metcalfe^ 
2  Ver.  691. 

A  pawnee  has  a  right  to  sell  the  chattel  pawned  either  in  default  of  pay- 
ment at  the  time  fixed,  or  if  no  time  is  fixed,  on  default  after  reasonable 
notice :  Ee  Richardatm,  Shillito  v.  Hohsan,  30  Ch.  Div.  396. 

Where  shares  transferable  without  seal  were  mortgaged  by  deposit  of  cer- 
tificates and  blank  transfers,  it  was  held  that  the  mortgagee  had  no  power  of 
sale  :  France  v.  Clarky  22  Ch.  D.  830 ;  8.  C,  26  Ch.  Div.  257. 

Under  a  mortgage  of  household  furniture  and  effects,  jewellery  did  not 
pass :  NoHhey  v.  Faxton,  60  L.  T.  N.S.  30. 

Though  growing  crops  pass  with  the  land,  yet  when  severed  they  are  per- 
sonal c^ttels  which  wiU  devolve  on  the  trustee  in  bankruptcy  of  the  mort- 
gagor, unless  possession  has  been  taken :  Be  FhiUipSy  Exp.  Naiional  Bank, 
16  Oh.  Div.  104. 

Chose  in  Action,"} — ^The  assignee  of  a  chose  in  action  takes  it  in  general 
subject  to  all  equities  againi^  the  assignor :  Mangles  v.  DixoUy  3  M.  L.  C. 
702;  Natal  Investment  Co,,  3  Ch.  356;  Boxburghe  v.  Cox,  17  Ch.  Div.  620; 
sup,  p.  1162 ;  and  as  to  priority  by  obtaining  a  stop  order,  see  Vol.  I.,  pp.  421, 
422 ;  but  the  person  entitled  to  such  equities  may  release  them  either  expressly, 
or  impliedly  oy  his  conduct :  Northern  Assam  Tea  Co,,  10  Eq.  458. 

And  the  form  of  the  instrument  may  be  such  as  to  preclude  such  equities 
from  bein^  set  up  as  against  the  assignee :  General  Estates  Co,,  3  Ch.  768. 

The  assignee  or  mortgage  of  a  diose  in  action  incapable  of  delivery  should 
— ^in  order  to  perfect  his  title,  and  especially  to  prevent  a  subsequent  incum- 
brancer from  obtaining  priority — give  formal  notice  of  the  assignment  to  the 
trustee  or  person  havmg  the  legal  interest  in  or  control  over  the  property : 
BrovorCs  Trusts,  6  Eq.  88 ;  or  at  least  show  that  from  the  circumstances  know- 
ledge of  the  assignment  must  be  imputed :  Lloyd  v.  Banks,  3  Oh.  488  (revers- 
ing 4  Eq.  222) ;  and  see  Hohecm  v.  Bell,  2  Beav.  24 ;  Be  Hughes'  Trusts,  2  H.  & 
M.  89 ;  Lee  v.  HowleU,  2  K.  &  J.  631 ;  Browne  v.  Savage,  4  Dr.  640. 

And  upon  an  assignment  by  a  creditor  of  his  debt,  notice  must  be  given 
by  the  assignee  to  the  debtor,  both  to  guard  against  payment  being  made  to 
tte  original  creditor  and  also  to  preserve  priority :  Stodes  v.  Dobson,  4  D.  M. 
&  G.  11 ;  and  see  Fish.  Mort.  639;  4th  ed.  610 ;  2  L.  0.  Eq.  778  ;  6th  ed.  849. 

But  as  between  assignor  and  assignee  the  assignment  is  perfect  without 
notice :  Gorringe  v.  Irwell  India  Buhber  Co,,  34  Ch.  D.  128;  Be  Patrick,  Bills 
V.  To/Aam,  (1891)  1  Oh.  (0.  A.)  82,  87. 

If  there  be  successive  assignments,  the  assignee  who  first  gives  notice  will 
have  priority :  Dearie  v.  Hall,  Loveridge  v.  Cooper y  3  Buss.  1,  30 ;  and  see 
Bridge  v.  Beadon,  3  Eq.  664 ;  Addison  v.  Cox,  8  Oh.  76 ;  secus,  as  to  shares  in 
cos.  imder  the  Companies  Act,  1862,  which  bv  sect.  30  precludes  the  entry  of 
notice  of  any  trust  on  a  co.'s  register :  Sociite  GSnerale  de  Paris  v.  Walker,  14 
Q.  B.  Div.  424 ;  11  App.  Cas.  20. 

And  under  the  peculiar  lanpiage  of  sect.  141  of  the  Bankruptcy  Act,  1849 
(12  &  13  V.  c.  106),  the  title  of  the  assignee  in  bankruptcy  who  had  not  given 
notice  prevailed,  contrary  to  the  general  rule  (see  Dearie  v.  Hall,  sup,;  Palmer 
V.  Loeke,  18  Ch.  Div.  381,  390),  over  that  of  the  particular  assignee  who  had : 
Be  Bright' s  Settlement,  13  Ch.  Div.  413. 

Mone^  payable  on  retirement  of  an  ofl&cer  in  the  army  in  respect  of  his 
commission  cannot,  under  34  &  36  Y.  c.  86,  be  charged  until  the  retirement 
is  gazetted,  but  thereafter  the  money  in  the  hands  of  the  army  agent  is  the 
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money  of  the  officer,  subject  to  set-off  in  respect  of  money  owing  hv  him  to 
such  agent :  Johnstone  y.  Cox,  19  Ch.  Diy.  17 ;  16  Ch.  D.  571 ;  Moxbwghe  y. 
Cox,  17  Ch.  Div.  620. 

By  Jud.  Act,  1873,  s.  25  (6),  v.  mp.  Vol.  L,  p.  439,  giving  yalidiiy  to  any 
*'  alMolute  aseigmnent,  by  writing,  not  purporting  to  be  by  way  of  char^ 
only  **  of  any  debt  or  other  legal  chose  in  action,  it  is  required  thiat  notice  in 
writing  of  such  assignment  shall  be  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  haye  been  entitled  to  receiye  or  claim 
such  debt  or  chose  in  action. 

A  mortgage  of  debts  due  to  the  mortgagor,  made  in  the  ordinary  form,  with 
a  proyiso  for  redemption  and  re-assignment  (as  distinguished  from  an  instru- 
ment which  merely  giyes  a  right  to  payment  out  of  a  fund  without  trans- 
ferring it),  has  been  neld  to  b«  an  absolute  assignment  within  the  section : 
Tancred  y.  Delagoa  Bay  Co,,  23  Q.  B.  D.  239 ;  following  Swr/tiitfon  y.  HaU,  12 
Q.  B.  D.  347,  rather  than  National  Provincial  Bank  y.  HarU,  6  Q.  B.  D.  626. 

And  an  assignment  may  be  absolute  within  the  section,  although  a  trust 
of  proceeds  in  fayour  of  the  assignor  is  created  by  it :  Comfort  y.  Betts,  (1891) 

1  Q.  B.  (C.  A.)  737. 

Under  the  Companies  Clauses  Act,  1847,  the  legal  interest  in  shares  or 
stock  will  not  pass  until  a  deed  of  transfer  complying  with  the  Act  has  been 
delivered  to  the  secretary  of  the  oo. :  Nanney  y.  Morgan,  37  Ch.  Div.  346. 

And  where  transfer  by  deed  is  requisite,  adoption  and  acknowledgment  by 
the  transferor,  after  blanks  in  a  transfer  executed  by  him  have  been  filled 
up,  cannot  be  treated  as  equivalent  to  delivery :  SoditS  GhiSraU  de  Paris  v. 
Tramivays  Union,  14  Q.  B.  Diy.  424 ;  distinguishing  Hudson  v.  Bevett,  5  Bing. 
368. 

By  the  Companies  Act,  1862,  s.  22,  shares  are  ''capable  of  being  trans- 
ferred in  the  manner  provided  by  the  regulations  of  the  co.,"  and,  therefore, 
the  title  of  a  mortgagee  of  the  shares  must  depend  upon  the  articles  of  associa- 
tion of  the  particular  co.,  but,  in  general,  a  transferee,  in  order  to  secure 
himself  against  equities  affecting  the  transferor,  must  either  complete  his 
legal  title  oy  registration  or  have  fulfilled  all  necessary  conditions  in  order  to 
g^ve  him,  as  between  himself  and  the  co.,  "a  present  absolute  unconditional 
right  to  have  the  transfer  registered  before  the  co.  is  informed  of  the  existence 
of  a  better  title":  SocietS  SSn^rale  de  Paris  y.  Walker,  11  App.  Cas.  20,  29 ; 
BooU  v.  Williamson,  38  Ch.  D.  485;  Moore  v.  KoHh  Western  Bank,  (1891)  2 
Ch.  699,  603 ;  BHggs  y.  Massey,  42  L.  T.  N.S.  49 ;  and  see  lindley  on  Com- 
panies, 476 ;  Buckley,  96. 

Shares  in  cos.  transferable  only  by  deed,  whether  or  not  they  are  choses  in 
action,  are  things  in  action  within  the  reputed  ownership  clause  in  the  Bank- 
ruptcy Act,  1883,  s.  44,  sub-s.  iii.,  and  tnerefore  are  not  to  be  deemed  goods 
of  a  bankrupt  in  his  trade  or  business,  within  the  meaning  of  the  section : 
Colonial  Bank  v.  Whinney,  11  App.  Cas.  426 ;  S.  C,  30  Ch.  Div.  261 ;  and  as 
to  a  reversionary  interest  in  chattels  derived  under  a  will,  see  Eocp.  Singleton^ 
Be  THtton,  61  L.  T.  N.S.  301. 

Where  notice  could  not  be  given,  a  distringas  on  the  stock  gave  priority : 
Etty  V.  Bridges,  2  Y.  &  C.  C.  486 ;  and  see  Vol.  L,  p.  619. 

If  the  fund  is  in  Court,  a  stop  oi-der  should  be  obtained  by  the  assignee  or 
incumbrancer  to  prevent  any  subsequent  assi^ee  from  obtaining  priority  by 
first  obtaining  a  stop  order :  see  Greening  v.  Bedford,  5  Sim.  195 ;  Swayns  y. 
S,,n  Beav.  463. 

But  if  tiie  fund  has  been  paid  into  Court  after  notice  to  the  trustee  or  exor 
of  the  assignment,  it  is  not  necessary  for  the  assi^ee  to  obtain  a  stop  order 
in  order  to  retain  the  priority  given  by  the  notice :  Thompson  v.  Tomkins, 

2  Dr.  &  Sm.  8,  20 ;  Livesey  y.  Harding,  23  Beav.  141 ;  and  sup.  VoL  I.,  p.  422. 
The  doctrine  of  acquisition  of  priority  by  notice  does  not  apply  to  real 

estate :   Union  Bank  of  London  v.  Kent,  39  Ch.  Diy.  238. 

As  to  what  is  sufficient  notice  of  an  incumbrance  or  assignment  of  a  trust 
fund  or  chose  in  action,  see  Be  Tickener,  86  Beav.  317 ;  Lloyd  v.  Banks,  sup, ; 
Edwards  v.  MaHin,  1  Eq.  121;  Exp,  Agra  Bank,  3  Ch.  555;  ^Eay.  Stewart, 
4  D.  J.  &  S.  543 ;  Dunn's  Assignees  y.  Hibernian  Co.,  I.  E.  2  Eq.  82;  Arden 
y.-4.,  29Ch.D.  702. 

Stock  Mortgage,^— Jn  a  stock  mortgage  for  a  term  of  ^ears,  the  mortgagor, 
at  the  end  of  the  term,  is  only  bound  to  replace  the  original  amount  of  stock, 
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and  not  the  market  value  at  the  end  of  the  term,  though  it  may  since  have 
fallen :  Blyth  v.  Carpenter,  2  Eq.  501. 

Under  an  agreement  by  the  borrower  on  a  stock  mortgage  that  on  repay- 
ment he  will  make  ^ood  the  difference  between  the  price  at  whidi  the  stock 
was  sold,  and  the  price  at  which  it  will  have  to  be  oought  back,  an  actual 
reinyestment  by  the  lender  is  not  a  condition  precedent  to  his  right  to  sue 
for  the  difference  :  Fowler  v.  Peirse,  '62  L.  Ti  N.S.  493. 
During  the  continuance  of  the  loan  the  mortgagees  are  not  entitled  to  part 

.  with  the  stock  deposited  with  them  as  a  securi^,  nor  to  make  a  profit  by 

selling  when  high  and  transferring  on  repayment  of  the  advance  stock  bought 
at  a  low  price.    They  must  restore  the  identical  stock  pledged,  and  will  be 

'  charged  with  any  profits  realized  by  dealings  in  the  market  with  the  secu- 

,  rity :  lAintfUm  v.  Waite,  6  Eq.  165 ;  and  see  S,  C,  4  Ch.  402. 

If  a  mortgagee  of  stock  transfer  it  by  way  of  loan  to  another,  the  transfer 
will  be  considered  a  sale,  and  in  the  account  between  mortgagee  and  mort- 

'  gagor  the  former  will  be  charged  with  the  value  of  the  stock  on  the  day  of 

Budi  transfer :  Exp,  DennUon,  3  Yes.  552. 
A  loan  upon  a  ^ck  mortgage  is  not  justified  by  an  ordinary  power  in  a 

'  trust  deed  to  vary  securities :  Whitney  v.  Smith,  4  Ch.  513,  519,  521 ;  Pell  v. 

'  De  Winton,  2  De  G.  &  J,   18 ;  but  is  not  such  a  breach  of  trust  as  to 

deprive  the  trustees  of  control  of  the  fund  :  see  Bromley  v.  Kelly,  39  L.  J. 
Ch.  274. 

In  Mocatta  v.  Bell,  24  Beav.  585,  the  owner  of  Spanish  bonds,  pledged  by 
his  broker  by  his  direction,  could  not,  notwithstanding  the  broker  had  mis- 
applied part  of  the  money  raised,  recover  the  bonds  without  paying  the 
depositee  the  balance  due  to  him. 

Ecclesiastical  Property.'] — A  mortgage  of  pew  rents  of  a  district  chxirch  by 
the  incumbent  is  void  under  13  Eliz.  c.  20,  as  a  charge  of  '*  livings  appointed 
for  ecclesiastical  ministers  :*'  Be  Leveson,  Exp.  Arrowsmtth,  8  Ch.  D.  96. 

As  to  the  invalidity  under  13  Eliz.  c.  20  (notwithstanding  43  Geo.  3,  c.  84, 
57  Geo.  3,  c.  99,  s.  1),  of  a  charee  on  a  benefice  with  cure  of  souls,  see  Coote 
on  Mortgagee,  5th  ed.  p.  374  ;  Phillimore,  Ecclesiastical  Law,  1717. 

And  tnat  an  annuify  by  way  of  compensation  to  a  retiring^  incumbent 
under  the  Union  of  Benefices  Act,  1860  (23  &  24  V.  c.  142),  not  bemg  a  *  *  bene- 
fice with  cure,"  is  not  within  the  statute,  see  McBean  v.  Deane,  30  Ch.  D.  620 ; 
nor  a  canonry  with  its  profits,  where  there  is  no  cure  of  souls,  and  residence 
and  attendance  in  chapel  are  the  only  duties  required :  Grenfell  v.  Dean  and 
Canons  of  Windsor,  2  Beav.  544 ;  secus,  a  perpetual  curacy :  Phillimore,  307. 

And  that  judgment  entered  up  and  registered  against  a  beneficed  clerk 
does  not  create  a  charge  upon  his  benefice,  so  as  to  entitle  the  judgment 
creditor  to  a  receiver,  see  PhdHmore,  1722,  citing  Hawkins  v.  Gathercole,  6  D. 
M.  &  G.  1. 
'  A  pension  under  the  Incumbents'  Bedgnation  Act,  1871  (34  &  35  Y.  c.  44), 

8.  10,  is  inalienable :  Gathercole  v.  Smith,  7  Q.  B.  Div.  626;  17  Ch.  Div.  1 ; 
et  V,  sup.,  Vol.  I.,  p.  665. 

J  MORTGAGES  OB  PLEDGES  BY  FACTOBS. 

I  The  Factors  Acts,  4  Geo.  4  (1823),  c.  83,  6  Geo.  4  (1825),  o.  94,  5  &  6  Y. 

(1842),  c.  39,  and  40  &  41  V.  (1877),  c.  39,  have  now  been  repealed,  and 

the  law  consolidated  and  amended  by  the  Factors  Act,  1889  (52  &  53  Y. 
I  C.  45).  .     « 

[  For  an  elaborate  review  and  historical  statement  of  the  whole  law  previous 

i  to  the  Act  of  1877,  see  judgments  in  CoU  v.  N.  W.  Bank,  L.  E.  10  C.  P.  354 ; 

Fuentes  v.  Montis,  L.  R.  3  0.  P.  276. 
i  By  sect.  1  of  the  recent  Act,  {I)  "  mercantile  agent"  is  defined  to  mean 

**  a  mercantile  agent  having,  in  t!he  customary  course  of  his  business  as  such 
I  agent,  authority  either  to  sell  goods,  or  to  consign  goods  for  the  purpose  of 

sSe,  or  to  buy  goods,  or  to  raise  money  on  the  security  of  goods;'    (2)  a 
[  person  is  to  be  deemed  to  be  in  possession  of  goods  or  of  the  documents  of 

,  title  to  goods,  where  the  goods  or  documents  are  in  his  actual  custody,  or 

are  held  by  any  other  person  subject  to  his  control,  or  for  him  or  on  his 

behalf;    (3)   "goods"  includes  wares  and  merchandise;   (4)   "document 
[  of  title"  includes  "any  bill  of  lading,  dock  warrant,  warehouse-keeper's 

J  certificate,  and  warrant  or  order  for  the  delivery  of  goods,  and  any  other 

document  used  in  the  ordinary  oouise  of  business  as  proof  of  the  possession 
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or  control  of  goods,  or  autboriziiig,  or  purporting  to  authorize,  either  by  in- 
dorsement or  delivery,  the  possessor  of  the  document  to  transfer  or  receiTB 
^oods  thereby  represented;^*  (5)  "pledge"  includes  "any  contract  pledg- 
Mig>  or  giving  a  lien  or  security  on,  goods,  whether  in  consideration  of 
an  original  advance,  or  of  any  further  or  continuing  advance,  or  of  any 
pecuniary  liability ; "  and  (6)  "person'*  includes  any  body  of  persons  cor- 
porate or  unincorporate. 

By  sect.  2(1^,  "  where  a  mercantile  sigent  is,  with  the  consent  of  the  owner, 
in  possession  of  ^[oods  or  of  the  documents  of  tiUe  to  goods,  any  sale,  pledge?, 
or  other  disposition  of  the  goods,  made  by  him  when  acting  in  the  ordinary 
course  of  business  of  a  mercantile  agent,  shall,  subject  to  the  provisions  of 
this  Act,  be  as  valid  as  if  he  were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same ;  provided  that  theperson  taking  under  the  disposi- 
tion acts  in  good  faith,  and  has  not,  at  the  time  of  the  die^sition,  notice  that 
the  person  making  the  disposition  has  not  authority  to  make  the  same ; " 
(2)  "where  a  mercantQe  agent  has,  vrith  the  consent  of  the  owner,  been  in 
possession  of  goods,  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  dinmsition,  which  would  have  been  valid  if  the  consent  had  oon- 
tdnuod,  shaU  be  valid  notwithstanding  the  determination  of  the  consent; 

Srovided  that  the  person  takine^  under  the  di^>osition  has  not  at  the  time 
biereof  notice  that  the  consent  has  been  determmed ;  **  (3)  "  where  a  mercan- 
tile agent  has  obtained  i)ossession  of  any  documents  of  title  to  goods  by 
xeason  of  his  being  or  having  been,  with  the  consent  of  the  owner,  in  posses- 
sion of  the  goods  represented  thereby,  or  of  any  other  documents  of  title  to 
the  goods,  his  possession  of  the  first-mentioned  documents  shall,  for  the 

f>urposes  of  this  Act,  be  deemed  to  be  with  the  consent  of  the  owner ; " 
4)  "for  the  purposes  of  this  Act  the  consent  of  the  owner  shall  be  presumed 
in  the  absence  of  evidence  to  the  contrary.** 

By  sect.  3,  "  a  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to 
be  a  pledge  of  the  go<^.** 

Bj  sect.  4,  "  where  a  mercantile  agent  pledges  goods  as  security  for  a  debt 
or  Lability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the  pledge, 
the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could  have  been 
enforced  by  the  pledgor  at  the  time  of  the  pledge.** 

By  sect.  5,  *f  the  consideration  necessary  for  the  validity  of  a  sale,  pledge, 
or  other  disposition  of  goods,  in  pursuance  of  this  Act,  may  be  either  a  pay- 
nient  in  cash,  or  the  delivery  or  transfer  of  other  goods,  or  of  a  document  of 
title  to  goods,  or  of  a  negotiable  security,  or  any  other  valuable  consideration ; 
but  where  goods  are  pledged  by  a  mercantile  agent  in  consideration  of  the 
delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or  of  a 
negotiable  security,  the  pledgee  shall  acquire  no  right  or  interest  in  the 
goods  so  nledged  in  excess  of  the  value  of  the  goods,  document,  or  security, 
when  so  delivered  or  transferred  in  exchange.*' 

By  sect.  6,  an  agreement  made  with  a  mercantile  a^ent  through  a  derk  or 
other  person  authorized  in  the  ordinary  course  of  busmess  to  make  contracts 
of  sale  or  pledge  on  his  behalf,  is  to  be  deemed  to  be  an  agreement  with  the 
agent. 

Sect.  7  preseiTcs  the  lien  of  a  consignee  for  advances  when  he  has  not  had 
notice  of  tne  agency  of  the  apparent  consignor. 

Under  the  corresponding  provisions  of  the  earlier  Acts,  by  which  a  factor 
was  defined  to  be  "  agent  intrusted  with  goods,  &c.,'*  the  result  of  the  de- 
cisions appears  to  have  been  that  the  agent  must  have  been  intrusted  by 
the  owner  with  an  apparent  authoritv  to  sell,  pledge,  or  deal  with  the 
goods  :  see  Cole  v.  N.  W.  Bank,  L.  E.  10  0.  P.  354  ;  City  Bank  v.  Barrow, 
6  App.  Ca.  664  ;  and  though  intrusted  for  the  purpose  of  or  in  connection 
with  the  sale  or  pledge,  and  therefore  constituted  an  agent  for  sale  within 
d  &  6  v.  c.  39,  if  such  authority  had  been  revoked  at  the  time  of  the  pledge 
or  sale,  the  transaction  was  not  protected,  as  the  agent  was  not  in  fact  at 
the  time  "intrusted  :**  Fuentes  v.  Montu,  L.  R.  3  0.  P.  268 ;  4  Id.  98 ;  and 
eee  Johnson  y.  Credit  Lyannais  Co,,  3  0.  P.  Div.  32 ;  but  an  agent  intrusted 
with  possession  of  goods  for  sale,  did  not  lose  his  character  of  &.ctor  by 
reason  of  special  instructions  given  to  him  to  sell  at  a  particular  price  or 
in  the  principars  name :  Stevens  v.  Biller,  25  Ch.  Div.  31. 

The  words  "  acting  in  the  ordinary  course  of  business,"  are  a  material  part 
of  the  definition  of  "  mercantile  agent"  in  the  Act  of  1889 :  see  HasUngB  y. 
J'earson,  (1893)  1  Q.  B.  62, 
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By  sect.  2  of  the  Act  of  1877,  a  pledge  l)y  an  ageat  whose  anthoritjr  had 
been  revoked  was  protected  qua  a  purchaser  or  pledgee  without  notice  of 
the  revocation;  see  also  Navuhhaw  y.  Bnjwnrigg^  2  D.  M.  &  G.  441»  that 
notice  that  the  factor  had  i^e  goods  for  sale  did  not  afiect  the  validity  of  a 
pledge  by  the  factor  to  a  person  who  had  no  notice  that  the  owner. )iad 
prohibited  a  pledge. 

A  mere  derk,  servant,  or  caretaker,  who  received  possession  of  the  goods 
from  the  owner  for  carriage  or  safe  custody,  was  not  an  agent  '* intrusted** 
within  5  &  6  y .  c.  39,  and  could  not  make  a  valid  pledge  so  as  to  bind  the 
owner :  Lamh  v.  Attenhorough^  1  B.  &  S.  831 ;  H&yman  v.  Fl&wker,  13  C.  B. 
N.S.  519 ;  and  see  City  Bank  v.  Barrow,  5  App.  Oa.  664 ;  Mildred  v.  M€is^ 
pons,  8  App.  Ca.  874 ;  so  also  a  person  who  received  hides  to  be  tanned,  and 
who  was  to  procure  freight  and  send  back  the  hides :  Giiy  Bank  v.  Barrow, 
5  App.  Oa.  664. 

So  also  a  pledge  by  a  broker,  also  a  warehouseman,  who  had  received  t^e 
goods  for  the  purpose  of  warehousing  them,  was  not  protected,  as  he  did  not 
hold  the  goods  as  an  agent  "intrusted,"  &c. :  Cole  v.  N.  W.  Bank,  L.  B.  10 
C.  P.  354;  9/d.470. 

The  Acts  applied  only  to  merchandise  and  mercantile  transactions :  Woody, 
Bowdiffe,  6  Ha.  191,  and  not  to  pledges  for  antecedent  liabilities  where  no 
actual  advance  was  made  at  the  time  of  the  pledge :  Maonee  v.  Gorai,  4  Eq.  315 ; 
Jewan  v.  Whitworth,  2  Bq.  702 ;  but  where  the  factors  were  by  the  custom 
of  trade  personally  liable  for  the  price  of  goods  bought,  such  liability  was 
not  an  antecedent  debt  within  5  &  6  Y.  c.  39,  s.  7 :  KaUenhach  v.  Lewis,  10 
App.  Oa.  617. 

Certificates  of  shares  were  held  not  to  be  goods  and  chattels  within  the 
earlier  Acts :  Williama  v.  CoUmal  Bank,  38  Oh.  Div.  388. 

By  pledging  eoods  in  his  possession,  or  under  his  control  as  agent,  for  an 
amoimt  which  does  not  exhaust  their  value,  flie  factor  does  not  mereb^  part 
with  his  control  over  the  goods  so  as  to  preclude  himself  from  making  a 
further  pledge  for  the  balance  which  shall  be  valid  as  against  the  principal : 
Portalie  v.  Tetley,  5  Eq.  140. 

By  sect.  8  of  me  Act  of  1889,  where  a  person,  having  sold  goods,  continues, 
or  is,  in  i>ossession  of  the  goods  or  of  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  acting  for  him, 
of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other  disposition 
thereof,  or  under  any  a^ement  for  sale,  pledgje,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and  without  notice  of 
the  previous  sale,  shall  have  the  same  effect  as  if  the  person  making  the 
delivery  or  transfer  were  expressly  authorized  by  the  owner  of  the  goods  to 
make  the  same. 

This  section  corresponds  with  sect.  3  of  the  Act  of  1877.  Bef(»«  that  Act 
it  was  held  that  if  possession  of  the  goods  was  retained  by  the  factor  as  paid 
vendor,  not  as  fac^r  or  agent  for  sale  on  behalf  of  the  purchaser,  but  to 
dear  and  forward  them  only,  his  pledge  of  the  goods  to  a  third  person 
without  notice  of  the  purchaser's  title  was  not  protected :  Johnson  v.  Credit 
Lyonnais,  2  0.  P.  D.  224 ;  3  0.  P.  Div.  32. 

Sect.  9  contains  a  like  provision,  miUatis  mutandie,  whereby,  where  a  person, 
having  bought  or  agreed  to  buy  goods,  obtains,  with  the  consent  of  the  seller, 
possession  of  the  g^>ds  or  the  documents  of  title  to  the  goods,  transfer  by  that 
person  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents  of 
title,  under  any  sale,  pledge,  or  other  disposition  thereof,  or  under  any 
agreement  for  sale,  pledge,  or  other  disposition  thereof,  to  any  person 
receiving  a  transfer  by  >>iTn  to  a  person  havmg  no  notice  of  any  lien  or  other 
right  of  the  original  seller,  operates  as  if  the  transferor  were  a  mercantile 
agent  in  possession  of  the  gocxls  or  documents  of  title,  with  the  consent  of 
tiie  owner :  see,  previously  to  the  Act,  Jenkyns  v.  Uaborne,  7  M.  &  G.  678. 

This  section  coiresponda  with  sect.  4  of  the  Act  of  1877,  under  which  it 
was  held  unnecessary  that  there  should  be  any  memorandum  of  the  contract 
of  sale,  though  the  goods  were  above  the  value  of  £10 :  HttgiU  v.  Masker,  22 
Q.  B.  D.  364. 

By  sect.  10,  where  a  document  of  title  to  goods  has  been  lawfully  trans- 
ferred to  a  person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers 
the  document  to  a  person  who  takes  the  document  in  good  faith  and  for 
valuable  consideration,  the  kst-mentioned  transfer  shall  have  the  same  effect 
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for  defeating  any  vendor's  lien  or  right  of  stoppage  in  tranntu  as  tbe  transfer 
of  a  bill  of  lading  has  for  defeating  the  right  of  stoppage  in  tranHtu. 

And  see  upon  the  Factors  Acts,  1823—1843,  1  Sm.  L.  0.  830—837 ;  9th 
ed.  816  et  ieq.;  Benjamin,  Sales,  16—18,  668  eiseq.;  4th  ed.  17  etieq.  ;  818 

P0LI0IE8. 

By  the  Policies  of  Assurance  Act,  1867  (30  &  31  V.  c.  144),  s.  3,  no 
assignment  of  a  policy  shall  confer  on  the  assignee  any  right  to  sue  for  the 
amount  until  a  writtcoi  notice  of  the  date  and  purport  of  such  assignment 
shall  have  been  given  to  the  assurance  co.  The  priorities  of  assignees  are 
regulated  by  the  date  of  receiving  their  notices,  and  payments  made  hond 
fiat  in  respect  of  the  i>olicy  before  the  receipt  of  such  notice  shall  be  as  valid 
against  the  assignee  giving  notice  as  if  the  Act  had  not  passed. 

By  sect.  6,  notices  of  assignment  are  to  be  acknowledged  by  the  co.  at  the 
request  of  the  person  ^ving  the  notice,  and  such  acknowledgment  is  to  be 
oondusive  evidence  against  me  co.  of  having  duly  received  the  notice. 

Before  this  Act  written  notice  to  the  assurance  co.  was  necessary  to  i>erfect 
the  title  of  the  assignee  of  a  policy,  not  oiQy  as  aeainst  subsequent  assignees 
for  value,  but  also  as  against  the  assignees  m  bankruptcy,  who  were  entitled 
to  the  policy  as  remaining  in  the  order  and  disposition  of  the  bankrupt  unless 
and  imtil  notice  had  been  given :  see  Edwards  v.  Martin,  1  £q.  121 ;  Oreen  v. 
Ingham,  16  W,  R.  841 ;  Thompson  v.  Tomkins,  2  Dr.  &  Sm.  8;  WilliamB  v. 
Thorpe,  2  Sim.  257. 

Sect.  3  of  the  Act  applies  only  as  between  the  co.  and  the  assignees, 
not  to  the  assi^ees  inter  se,  and  a  second  incumbrancer  who  lends  with 
notice  of  a  previous  incumbrance  cannot  gain  priority  over  them  by  giving 
notice  to  the  co. :  Newman  v.  N»,  28  Ch.  D,  674 ;  and  see  Be  King,  Sewdl  v. 
K.,  14  Ch.  D.  179. 

An  agreement  in  writing  to  execute  on  request  an  effectual  morte^age  of  a 
policy  deposited  at  the  time  as  security  is  not  an  assignment  of  the  policy 
within  the  Act :  Spencer  v.  Clarke,  9  Ch.  D.  137. 

A  valid  equitable  assignment  of  a  policy  of  assurance  may  be  created  by 
letter  by  the  assured  to  the  co.  notifying  his  wish  to  transfer  his  interest  in 
the  policy :  Chowne  v.  Bay  lis,  24  Beav.  351 ;  or  by  a  letter  by  the  assignor  to 
the  assignee,  referred  to  by  the  former  as  a  formal  letter  of  assignment, 
intended  to  be  as  binding  as  a  deed,  and  accompanied  with  delivery  of  such 
of  the  policies  as  were  in  his  possession:  Be  King,  Sewell  v.  K,  14  Ch.  D. 
179 ;  but  a  mere  deposit,  with  a  letter  instructing  the  depositee  to  g^t  the 
necessary  assignment  prepared,  is  not  an  equitable  assignment  within  the 
Act:  Crossley  v.  City  of  Olasgow,  <fcc.  Co.,  4  Ch.  D.  421. 

Notice  bv  a  derivative  mortgagee  to  the  office  is  sufficient,  and  notice  to 
the  original  mortgagor  is  unnecessary :  Ex  parte  Bamett,  De  Q.  194. 

As  to  the  sufficiency  of  notice  to  the  officers  of  a  co.,  see  Lewin,  800. 

If  the  policy  provides  that  it  shaU  be  void  upon  suicide  of  the  assured, 
except  to  the  extent  of  any  interest  acquired  therein  by  an  assignee  for 
value,  and  the  assured,  after  mortgaging  the  policy  with  other  property,  to 
secure  an  amount  exceeding  the  sum  assured,  dies  by  his  own  hand,  the 
office  after  payment  has  no  equity  for  repayment  or  contribution  out  of  the 
other  mortgaged  property :  Solicitors  and  General  Society  v.  Lamb,  2  D.  J.  & 
S.  251 ;  1  M.  &  M.  716;  and  see  City  Bank  v.  Sovereign  Life  Ass,  Co,,  50 
L.  T.  N.8.  665 ;  32  W.  B.  658. 

The  same  principle  applies  where  the  office  itself  is  the  mortgagee,  and  the 
policy  beinff  valid  to  the  extent  of  the  mortgage  debt,  is  apjjlicable  in  satis- 
faction, and  the  other  mortgaged  property  must  be  reassigned:  White  v. 
British  Empire  Co,,  7  E^.  394. 

A  policy  to  become  void  on  suicide,  tmless  legally  assigned,  was,  notwith- 
standing the  suicide  of  the  assured,  valid  in  the  hands  of  an  equitable  mort- 
gagee, by  deposit,  without  notice  to  the  office :  Dufaur  v.  Professional,  <fec. 
OJ}ice,  25  Beav.  699;  and  see  Jones  v.  Consolidated,  Ac.  Co.,  26  Beav.  256. 

On  payment  of  a  bond  debt  collaterally  secured  by  a  policy  of  assurance 
on  the  debtor's  life,  the  expenses  of  effecting  which  were  included  in  the 
security,  the  surety  was  held  entitled  to  the  surplus  proceeds  of  the  policy 
after  satisfaction  of  the  debt  and  the  premiums,  which,  after  the  first,  had 
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t  been  paid  by  the  creditor :  Drysdale  v.  PigoU,  8  D.  M.  &  G.  546 ;  Courtenay 

V.  Wright,  2  Giff.  337. 

i  A  creditor  who  has  effected  a  policy  upon  the  life  of  his  debtor  in  his  own 

\  name  is  in  general  entitled  to  the  proceeds:  Bruce  v.  Ga/rdeny  6  Oh.  32 

(reversing  8  Eq.  430) ;  Freme  v.  Erode,  2  D.  &  J.  682 ;  Re  Arcedeckne,  Atkim 
V.  Arcedeckne,  24  Ch.  D.  709. 

And  where  policies  of  assurance  are  effected  by  sureties,  and  premiums 
paid  by  them,  the  policy  moneys  must  necessarily  be  brought  into  account 

I  oefore  anything  can  be  obtained  by  one  surety  against  the  others :   Be 

I  Arcedeckne,  Atkins  v.  Arcedeckne,  24  Ch.  D.  709 ;  Steel  v.  Dixon,  17  Ch.  D. 

I  825 ;  Pendlebury  v.  Walker,  1  Y.  &  C.  424,  441. 

!  Where  a  policy  of  insurance  and  reversionary  interest  contingent  upon  A. 

surviving  B.  were  together  mortgaged  to  the  insurance  office,  a  condition 
that  if  A.  died  in  B.  s  lifetime  i£e  policy  should  belong  to  the  mortgagees 
absolutely  was  held  void,  as  being  a  clog  on  the  equity  of  redemption: 
Marquis  of  Northampton  v.  Pollock,  45  Ch.  Div.  190 ;  Salt  v.  Marquis  of 
Northampton,  (1892)  A.  C.  1. 

A  mortgagee  of  the  reversionary  proceeds  (subject  to  a  prior  life  interest) 
of  a  policy  is  entitled  to  immediate  payment,  out  of  the  proceeds,  of  premiums 
paid  Dv  mm  to  keep  the  policy  on  foot :  Gill  v.  Downing,  17  Eq.  316. 

If  the  debtor  pays  the  premiums,  or  is  with  his  knowledge  charged  with 
them  in  account,  his  representatives  will  be  entitled  to  the  proceeds,  subject 
to  payment  of  the  debt :  Morland  v.  Isaac,  20  Beav.  389. 

A  life  insurance  co.  not  being  bound  to  ]^av  the  mone^r  due  on  a  policy 
irntU  it  can  get  a  good  discharge  is  not  hable  to  pay  interest  thereon : 
Webster  v.  The  British  Empire  Mutual  Life  Assurance  Co,,  15  Ch.  Div.  169. 

In  the  absence  of  special  contract,  the  grantee  of  an  annuity  will  not  be 
ordered,  upon  redemption  of  the  annuity,  to  deliver  up  a  policy  of  assurance 
effected  by  him  on  the  life  of  the  grantor,  although  tne  annuity  was  calcu- 
lated so  as  to  cover  extra  premiums  for  residence  abroad  or  military  service : 
GoUlieb  v.  Cranch,  4  D.  M.  &  G.  440 ;  Kfiox  v.  Turtier,  5  Ch.  515 ;  9  Eq.  551 ; 
Lea  V.  Hinton,  5  D.  M.  &  G.  823 ;  Preston  v.  Neele,  12  Ch.  D.  760. 

And  a  policy  having  been  effected  by  the  grantee  of  an  annuity  on  the  life 
of  the  grantor,  with  an  engagement  to  assign  the  policy  upon  redemption  of 
the  annuity,  the  representative  of  the  grantor  who  died  without  redeeming 
was  not  entitled  to  the  proceeds  of  the  policy,  nor  even  to  the  surplus,  beyond 
the  redemption  money  :  Bashford  v.  Cann,  33  Beav.  109. 

Premiums  paid  on  a  policy  by  the  mortgagor,  after  he  has  become  bank- 
rupt, must  be  repaid  to  the  mortgagor's  estate,  with  interest  at  4  p.  c,  by  the 
mor%agee  out  of  the  policy  money  received  by  him :  Shearman  v.  British 
Mutual,  &c,  Co,,  14  Ea.  4  ;  and  see  Saunders  v.  Dunman,  26  W.  E.  397. 

That  the  payment  of  premiums  on  a  policy  by  a  mortgagor  confers  no  lien 
as  against  the  mortgagee,  see  Falcke  v.  Scottish  Imperial  Co,,  34  Ch.  Div. 
234,  inf.  p.  1710. 

BILLS  OP  SALE — BILLS  OP  SALE  ACT,  1878. 

By  the  Bills  of  Sale  Act,  1878  (41  &  42  Y.  c.  31),  which  came  into  operation 
on  the  Ist  January,  1879,  the  previous  Acts  of  17  &  18  V.  c.  36,  and  29  &  30 
y.  c.  96,  are  repealed,  and  the  law  is  consolidated  and  amended. 

By  sect.  4,  the  expression  "  bill  of  sale  "  shall  include  bills  of  sale,  assign- 
ment, transfers,  declarations  of  trust  without  transfer,  inventories  of  goods 
with  receipt  thereto  attached,  or  receipts  for  purchase-moneys  of  goods,  and 
other  asstirances  of  personal  chattels,  and  also  powers  of  attorney,  autho- 
rities, or  licences  to  take  possession  of  personal  chattels  as  security  for  any 
debt,  and  also  any  agreement,  whether  intended  or  not  to  be  followed  by  the 
execution  of  any  otner  instrument,  by  which  a  right  in  equity  to  any 
personal  chattels,  or  to  any  charge  or  security  thereon,  shall  be  conferred, 
but  shall  not  include  the  following  documents ;  that  is  to  aa.^,  assignments 
for  the  benefit  of  the  creditors  of  the  person  making  or  giving  the  same, 
marriage  settlements,  transfers,  or  assignments  of  any  ship  or  vessel,  or  any 
share  thereof,  transfers  of  goods  in  the  ordinary  course  of  business  of  any 
trade  or  calling,  bills  of  aede  of  goods  in  foreign  parts  or  at  sea,  bills  of 
lading,  India  warrants,  warehouse  keepers'  certificates,  warrants  or  orders  for 
the  delivery  of  goods,  or  any  other  documents  used  in  the  ordinary  course  of 
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business  as  proof  of  tbe  posseesioii  or  oonirol  of  goods,  or  antboxizing  or 
purporting  to  authorize,  either  by  indorsement  or  by  deliyery,  the  poesesscA' 
of  such  document  to  transfer  or  receive  goods  thereby  represented. 

A  receipt,  or  inventox^  with  a  receipt  attached,  is  not  a  bill  of  sale  within 
the  Act  of  1878,  unless  it  amounts  to  an  assurance  of  chattels  at  law  or  ia 
equity,  or  a  **  document "  of  title :  Newlove  v.  Shrewsbury,  21  Q.  £.  Div.  41 ; 
North  Central  Waggon  Co.  v.  M.  8,  <fe  X.  By.  Co.,  35  Ch.  Div.  191 ;  Freeoe  v. 
OiUing,  63  L.  T.  N.S.  763 ;  Bhepperd  v.  Pulbrook,  69  L.  T.  N.S.  288 ;  and  see 
Charlesworth  v.  3ft7^,  (1892)  A.  0.  231;  ffaydon  v.  Browti,  59  L.  T.  N.S. 
380 ;  W.  N.  (88)  149 ;  French  v.  Bomhemard,  60  L.  T.  N.S.  48. 

And  a  receipt  of  a  sheriff's  officer  for  gocds  sold  in  execution  with  an  in- 
ventory attached  does  not  require  r^stration,  though  the  purchaser  allows 
the  deotor  to  remain  in  possession  of  them:  Woodgate  v.  Godfrey ,  5  Ex. 
Div.  24  ;  Marsden  v.  Meadows,  7  Q.  B.  Div.  80 ;  or  lets  them  to  the  debtor's 
wife :  Jonts  v.  Totver  Furnishing  Co.,  61  L,  T.  N.S.  84. 

A  power  in  a  mortgage  of  land  and  unfinished  building  to  sell  building 
materials,  independently  of  any  ^wer  to  take  possession,  is  an  **  assurance, 
or  **  licence,  &c.'*  within  the  section,  and  therefore  a  bill  of  sale:  Climpeon 
V.  Coles,  23  Q.  B.  465. 

Where  a  contract  for  sale  of  goods  within  sect.  17  of  the  Statute  of  Frauds 
is  valid  solely  by  virtue  of  a  memorandum  in  writing,  such  memorandum  is 
an  assurance :  Be  BoberU,  Evans  y.  B.,  36  Ch.  D.  196. 

An  agreement  for  hiring  famitnre,  with  liberty  to  the  owner,  on  default  of 
payment  of  rent,  to  retake  possession  and  forfeit  instalments,  is  not  a  bill  of 
sale :  Craweour  v.  Bolter,  18  Ch.  Div.  30 ;  Jones  y.  Tower  Furnishing  Co,,  61 
L.  T.N.S.  84. 

Nor  an  assignment  by  the  lender  of  his  interest  under  such  an  agreement : 
Earn.  Bowlings,  Be  Dams,  22  Q.  B,  Div.  193. 

Nor  an  agreement  for  sale  of  goods  and  subsequent  hiring  and  re-purchase 
of  them  if  made  bond  fide,  so  that  at  the  time  of  the  hiring  the  letter  can  be 
regarded  as  the  real  owner  by  virtue  of  a  previous  transaction :  M.  8.  A  L, 
By.  Co.  V.  North  Central  Waggon  Co.,  13  App.  Cas.  564;  35  Ch.  Div.  191 ; 
Bedhead  v.  Westwood,  59  L.  T.  N.S.  293. 

Seeus,  where  the  real  object  is  to  create  a  security  for  money  in  favour  of 
the  ostensible  purchaser ;  the  true  nature,  and  not  the  form  of  the  transac- 
tion, b^ng  regarded  by  the  Court :  Be  Watson,  Exp.  Official  Beceiver,  25  Q.  B. 
Div.  27 ;  Madell  v.  Thomas,  (1891)  1  a  B.  230  (C.  A.) ;  Beckett  v.  Tower  Assets 
Co.,  (1891)  1  Q.  B.  638  (C.  A.\. 

Where  two  documents  together  constitute  one  transaction,  e.g.,  wharfinger's 
warrant,  and  memorandum  stating  terms  of  security,  they  must  be  regarded 
as  one,  for  the  purpose  of  ascertaining  whether  they  are  within  the  Acts : 
Be  Attenborough,  28  Ch.  D.  682 ;  Be  Hall,  Exp.  Close,  14  a  B.  D.  386 ; 
Exp.  Odell,  Be  Walden,  10  Ch.  Div.  76 ;  Counsdl  v.  London  and  Westminster 
Loan  Co.,  19  Q.  B.  Div.  512. 

A  stipulation  in  a  building  agreement  that  the  landowner,  on  the  builder's 
default,  may  re-enter,  and  the  materials  shall  become  his  property  as  liqui- 
dated damages,  is  not  a  licence  to  take  possession  of  chattels  as  *' security 
for  a  debt '^  within  17  &  18  V.  c.  36,  ss.  1,  7 :  Exp.  NewiU,  Be  Garrud,  16 
Ch.  Div.  522. 

But  a  document  g;ivin^  a  licence  to  take  immediate  possession  of  goods  as 
security  for  a  debt  is  a  bill  of  sale,  «nd  if  it  &lls  within  the  Act  of  1882  void, 
because  it  cannot  be  made  in  accordance  with  the  form :  Ea^,  Parsons^  16  Q. 
B.  Div.  532. 

An  agreement  on  sale  of  a  business,  conferring  a  lien  or  charge  for  the 
purchase  money,  is  **  an  agreement  by  which  a  right  in  equity  to  personal 
chattels,  or  to  any  charge  or  security  thereon,"  is  conferred  within  sect.  4  of 
the  Act  of  1878,  and  therefore  a  bill  of  sale :  Coburn  y.  Collins,  35  Ch.  D. 
373. 

Secus,  where  effect  is  given  to  a  legal  right,  e.g.,  by  a  clause  in  a 
building  agreement  that  materials  brought  upon  the  land  shall  become  the 
proi)erty  of  the  landowner :  Beeves  v.  Barlow,  12  Q.  B.  Div.  436 ;  Brown  v. 
Bateman,  L.  E.  2  C.  P.  272 ;  Blake  v.  Izard,  16  W.  R.  168 ;  or  an  agreement 
whereby  goods  already  m  the  hands  of  an  agent  are  to  be  retained  as  security 
for  advances  by  him  to  his  principal :  Morris  y.  Delohbd-Flipo,  (1892)  2  Ch« 
352; 
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'  —  or  a  document  merely  recording  a  pledge  of  goods :  Exp,  ffuhhardy  Be 


■  Eardwick,  17  Q.  B.  D.  690 ;  Hilton  v.  Tucker,  39  Ch.  D.  669. 

Nor  letters  of  hypothecation  accompanying  a  deposit  of  goods,  or  pawn 
»  tickets :  Be  Hall,  Exp.  Close,  14  Q.  B.  Div.  386 ;  the  object  and  effect  of  the 

transaction  being  immediately  to  transfer  the  possession :  8,C, 

Nor  a  deliyery  order  given  by  a  pledgor  to  a  warehouseman,  requesting  him 
to  deliver  to  pledgees  or  order:  GHgg  v.  Nat,  Guardian  Ass.  Co,,  (1891)  3 
Ch.  206. 

Seeus,  where  the  contract  of  pledge  is  reduced  into  writing,  so  that  the 
document  is  essential  to  the  proof  of  the  pledgee's  title  to  possession :  Mills  v. 
Charlesworth,  25  Q.  B.  Div.  421. 

And  a  pledge  may  be  vaUd,  though  the  advance  and  delivery  of  possession 
are  not  contemporaneous,  and  there  may  be  a  good  constructive  delivery  by 
handing  over  the  key  of  the  room  in  which  the  goods  are,  although  the 
borrower  retains  means  of  ingress  and  egress :  Hilton  v.  Tucker,  89  Ch. 
B.  669. 

A  simple  mortga^  of  land,  not  giving  express  power  to  sell  fixtures 
separately,  is  not  a  bill  of  sale  of  trade  machinery  within  sect.  5  :  Be  Yates, 
Batcheldar  v.  Y,,  38  Ch.  Div.  112. 

A  mortgage  is  not  a  bill  of  sale  of  trade  machinery,  imless  it  assures  the 
trade  macninery  as  such,  or  gives  a  licence  to  take  possession  of  it  as  such : 
Be  YaUs,  Batcheldor  v.  Y,,  38  Ch.  Div.  112,  127. 

A  memorandum  of  agreement  for  a  marriage  settlement,  though  informal 
and  not  under  seal,  is  within  the  exception  of  marriage  settlements  in  sect.  4 : 
Wenman  v.  Lyon  A  Co,,  (1891)  1  Q.  B.  634. 

The  exception  of  "  vessels  "  is  not  confined  to  such  as  require  registration 
under  the  Merchcmt  Shipping  Acts ;  thus,  a  dumb  barge  propelled  by  oars 
for  carriage  of  goods  is  a  vessel :  Gapp  v.  Bond,  19  Q.  B.  Div.  200 ;  Union 
Bank  of  London  v.  Lenanton,  3  C.  P.  D.  243. 

A  pledge  by  a  trader  of  stock  in  trade,  which  he  has  bought  on  credit,  is 
not,  senioU,  a  '*  transfer  in  the  ordinary  course  of  his  business  or  calling,*' 
within  sect.  4  of  the  Act  of  1878 :  Be  Hall,  Exp,  Close,  14  Q.  B.  Div.  386. 

A  provision  in  a  bill  of  sale  of  stock  in  trade,  enabUn^  the  grantor  to 
make  use  of  the  stock,  is  subject  to  the  implied  condition  that  such  dealing 
with  it  shall  be  only  in  the  ordinary  course  of  business :  Taylor  v.  M*Keand, 
5  C.  P.  D.  358 ;  and  see  Walker  v.  Clay,  49  L.  J.  Ch.  60 ;  Nat.  Merc.  Bk.  v. 
Hampson,  5  Q.  B.  D.  177 ;  Fayne  v.  Fern,  6  Q.  B.  D.  620. 

By  17  &  18  Y.  c.  36,  s.  7,  assignments  for  the  benefit  of  the  creditors  of  the 
person  making  or  giving  the  same,  marriage  settlements,  transfers  of  ships 
and  of  goods  in  tne  ordinary  way  of  trading,  bills  of  lading,  and  other 
transfers,  were  excluded  from  the  operation  of  that  Act,  and  did  not  require 
registration :  see  Allsop  v.  Day,  7  H.  &  N.  457 ;  Davis  v.  Jones,  10  W.  R. 
779 ;  General  Furnishing,  dkc.  Co.  v.  Venn,  2  H.  &  C.  153 ;  Exp.  Watson,  Be 
Love,  5  Ch.  D,  35 ;  Byerleyy.  Frevost,  L.  B.  6  C.  P.  144 ;  post-nuptial  settle- 
ments were  not  within  this  exemption,  £tnd  required  to  be  registered :  Fowler 
v.  Foster,  5  Jur.  N.S.  99. 

Personal  Chattels,'}— By  sect.  4  of  the  Bills  of  Sale  Act,  1878,  "  the  exfjres- 
sion  'personal  chattels  shfdl  mean  goods,  furniture,  and  other  articles 
capable  of  complete  transfer  by  delivery,  and  (when  separately  assigned  or 
charged)  fixtures  and  growing  crops,  but  shall  not  include  chattel  interests 
in  real  estate,  nor  fixtures  (except  trade  machinery  as  hereinafter  defined), 
when  assigned  together  with  a  freehold  or  leasehold  interest  in  any  land  or 
building  to  which  they  are  affixed,  nor  growing  crops  when  assigned  together 
with  any  interest  in  the  land  on  which  they  grow,  nor  shares  or  interests  in 
the  stock,  funds,  or  securities  of  any  government,  or  in  the  capital  or  pro- 
perty of  incorporated  or  joint  stock  comjMinies,  nor  choses  in  action,  nor  any 
stock  or  produce  upon  any  farm  or  lands  which,  by  virtue  of  any  covenant 
or  agreement,  or  of  the  custom  of  the  country,  ought  not  to  be  removed  from 
any  farm  where  the  same  are  at  the  time  of  making  or  giving  of  such  bill  of 
sale." 

By  sect.  6,  *'  every  attornment,  instrument,  or  agreement,  not  being  a 
mimng  lease,  whereby  a  power  of  distress  is  given  or  agreed  to  be  given  by 
way  of  security  for  any  present,  future,  or  contingent  debt  or  advance,  and 
whereby  any  rent  is  reserved  or  made  payable  as  a  mode  of  providing  for  the 
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payment  of  inierefit  on  such  debt  or  adyance  or  otherwise,  for  the  ptirpoee  of 
Buch  security  only,  is  to  be  deemed  to  be  a  bill  of  sale  within  the  meaning 
of  the  Act,  of  any  personal  chattels  which  may  be  seized  or  taken  under  such 
power  of  distress :  Provided  that  nothing  in  the  section  is  to  extend  to  any 
mortgaee  of  any  estate  or  interest  in  any  land,  tenement  or  hereditament 
which  3ie  mortgagee,  being  in  possession,  shall  haye  demised  to  the  mort- 
gagor as  his  tenant  at  a  fair  and  reasonable  rent." 

The  proviso  in  this  section  applies  only  to  cases  in  which  the  mortgagee 
has  taken  possession  before  demising  to  the  mortgagor,  and  therefore  an 
attornment  clause  in  the  mortgage  deed  itself,  whereby  a  power  of  distress  is 

S'ven,  is  a  bill  of  sale  within  &e  section :  Rt  WilliSy  Ea^.  Kennedy,  21  Q.  B. 
iv.  384,  et  v.  sup.  p.  1631;  Oreen  v.  Marsh,  (1892)  2  Q.  B.  (C.  A.)  330; 
and  as  to  the  effect  of  sect.  9  of  the  Act  of  1887,  v.  in/,  p.  1678  el  9eq, 

By  sect.  7,  *'no  fixtures  or  growing  crops  shall  be  deemed,  under  this  Act, 
to  bo  separately  assigned  or  charged  by  reason  only  that  they  are  assigned 
by  separate  words,  or  that  power  is  given  to  sever  them  from  the  land  or 
buildmg  to  which  they  are  affixed,  or  from  the  land  on  which  they  grow, 
without  otherwise  taking  possession  of  or  dealing  with  such  land  or  biuld- 
ing,  or  land,  if,  by  the  same  instrument,  any  freehold  or  leasehold  interest 
in  the  land  or  building  to  which  such  fixtures  are  affixed,  or  in  the  land  on 
which  such  crops  grow,  is  also  conveyed  or  assigned  to  the  same  persons  or 
person. 

'*The  same  rule  of  construction  shall  be  applied  to  all  deeds  or  instru- 
ments, including  fixtures  or  growing  crops,  executed  before  the  commence- 
ment of  this  Act,  and  then  subsisting  and  in  force,  in  all  questions  ansing 
under  an^  bankruptcy,  liquidation,  assignment  for  the  benefit  of  creditors, 
or  execution  of  any  process  of  any  Court,  which  shall  take  place  or  be  issued 
after  the  commencement  of  this  Act." 

Growing  crops  were  not  within  17  &  18  V.  c.  36,  s.  7 :  see  Brantom  v.  QriffiUy 
2  C.  P.  Div.  212 ;  1  C.  P.  D.  349. 

Registration,'] — By  sect.  8,  **  every  bill  of  sale  to  which  this  Act  applies 
shall  be  duly  attested,  and  shall  be  registered  under  this  Act,  within  seven 
days  after  the  making  or  giving  thereof,  and  ^all  set  forth  the  consideration 
for  which  such  bill  of  sale  was  given,  otherwise  such  bill  of  sale,  as  against 
all  trustees,  or  assignees  of  the  estate  of  the  person  whose  chattels,  or  any  of 
them,  are  comprised  in  such  bill  of  sale  under  the  law  relating  to  bankruptcy 
or  liquidation,  or  under  an^  assignment  for  the  benefit  of  the  creditors  of 
such  person,  and  also  as  against  all  sheriffs'  officers,  and  other  persons  seizing 
any  chattels  comprised  in  such  bill  of  sale,  in  the  execution  of  any  process 
of  any  Court  autnorizing  the  seizure  of  the  chattels  of  the  person  by  whom, 
or  of  whose  chattels  such  bill  has  been  made,  and  also  as  against  every 
person  on  whose  behalf  such  process  shall  have  been  issued,  shall  be  deemed 
fraudulent  and  void,  so  far  as  regards  the  property  in,  or  right  to  the  posses- 
sion of  any  chattels  comprised  m  such  bill  of  sale,  which,  at  or  after  the 
time  of  filing  the  petition  for  bankruptcy  or  liquidation,  or  of  the  execution 
of  such  assignment,  or  of  executing  such  process  (as  the  case  may  be),  and 
after  the  expiration  of  such  seven  days  are  in  the  possession,  or  apparent 
possession,  of  the  person  making  such  bill  of  sale  (or  of  any  person  against 
whom  the  process  has  issued  under  or  in  the  execution  of  wnich  such  bill 
has  been  made  or  given,  as  the  case  may  be)." 

Statement  of  Consideration,'] — The  consideration  is  sufficiently  stated  if  the 
true  legal  and  business  effect  of  what  actually  took  place  is  shown :  Ea^, 
Johnson,  Re  Chapman,  26  Ch.  Div.  338. 

But  the  bill  of  sale  must  show  on  its  face  the  true  consideration  for  the 
entire  contract,  and  if  it  appears  from  a  collateral  instrument  that  such  oon^ 
sideration  is  not  shown,  the  bill  of  sale  is  void :  Sharp  v.  M^ Henry,  38  Ch.  D. 
427  ;  Simpson  v.  Charing  Cross  Bank,  34  W.  R.  568. 

But  a  mere  collateral  agreement  as  to  the  application  of  the  consideration 
money  need  not  be  set  forth :  Thomas  v.  Searles,  (1891)  2  Q.  B.  fC.  A.)  408 ; 
Exp,  Nat,  Mercantile  Bk,,  Re  Haynes,  15  Ch.  Div.  42  (questioning  jExp,  Carter ^ 
Re  Threappleton,  12  Ch.  D.  908);  nor  recitals  of  motive  and  object :  S.  C. 

An  agreement  not  to  register,  though  it  may  be  a  motive,  is  not  part  of  the 
consideration,  but  is  a  oollateial  agreement :  Re  Storey,  Exp,  Pc^ppleweU,  21 
Ch.  Div.  73. 
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The  oonfiideration  is  not  sufficiently  stated  if  the  specified  som  of  money 
was  not  paid  in  full,  but  part  was  deducted  in  respect  of  something  which 
is  not  a  debt  independently  of  the  transaction  of  loan,  e,g,y  expenses  attend- 
ing the  execution  of  the  deed :  Exp,  Firth,  Be  Cowburriy  19  Ch.  Div.  410 
i commenting  on  Exp,  Ckallinor^  Re  RogerSy  16  Ch,  Div.  260) ;  commission  on 
oan  and  expenses :  Hamilton  y.  Chaine^  7  Q.  B.  Diy.  319 ;  interest  on  the 
advance  and  expenses,  though  the  transaction  was  explained  in  a  receipt 
at  foot  of  the  attestation  clause:  Eocp,  Charing  Cross  Bh.^  Re  Parker ^  16  Ch. 
Diy.  35 ;  amounts  of  current  acceptances,  rent  for  the  furniture  assigned, 
an  agreed  sum  for  expenses :  Richardson  y.  Harris,  22  Q.  B.  Diy.  268  ;  or  in 
respect  of  a  future  debt,  e,g,y  rent  for  the  grantor's  house :  Re  Spindler, 
Exp,  Rd^K  19  Ch.  Diy.  98. 

hecuSy  if  the  deduction  is  for  a  debt  existing  independently :  Exp,  National 
Mercantile  Bk.,  Re  Haynes,  15  Ch.  Diy.  42 ;  Credit  Co,  y.  Pott,  6  a  B.  Diy. 
295 ;  Exp,  Bolland,  Re  Roper,  21  Ch.  Diy.  543 ;  or  the  agreed  costs  of  the 
solr  acting  for  botii  parties,  retained  with  the  consent  of  the  grantee :  Re 
Cann,  Exp,  Hunt,  13  Q.  B.  D.  36. 

And  the  consideration  is  not  necessarily  insufficiently  stated  because  no 
money  in  fact  passed,  e.  g,,  where  the  money  secured  was  a  balance  due  on 
stating  accounts  between  the  parties :  Credit  Co,  y.  Pott,  6  Q.  B.  Diy.  295 ; 
or  the  actual  payment  in  cash  was  made  under  a  former  invalid  bill  of  sale, 
for  which  the  existing  one  is  substituted  :  Re  Hockaday,  Exp,  Nelson,  55  L.  T. 
N.S.  819 ;  W.  N.  (87)  7  ;  Ex^,  Allam,  Re  Munday,  14  Q.  B.  D.  43. 

And  substantial  accuracy  is  sufficient :  Hughes  v.  Little,  18  Q.  B.  Div.  32 
(where  the  consideration  was  stated  to  be  that  the  grantee  as  surety  had 
signed  a  promissory  note  for  £45  of  which  £32,  ** or  thereabouts"  was  due); 
Garrard  y.  Meek,  50  L.  J.  Q.  B.  187  (where  part  was  in  fact  a  past  payment, 
though  not  so  expressed) ;  Exp.  Challinor,  tte  Rogers,  16  Ch.  Div.  260  (where 
tiiere  was  an  inaccurate  recital  as  to  an  amount  due  on  a  former  security) ; 
Roberts  v.  R.,  13  Q.  B.  Div.  794 ;  Hamlyn  y.  Betteley,  6  C.  P.  D.  327  (where 
the  specified  sum  was  paid,  but  not  solely  for  the  puipose  indicated). 

Formalities  on  Registration,"] — By  sect.  10,  **a  bill  of  sale  shall  be  attested 
and  registered  under  this  Act  in  the  following  manner"  : —  .  .  .  *'  (2)  Such 
bill,  with  every  schedule  or  inventory  thereto  annexed  or  therein  referred 
to  (see  Davidson  v.  Carlton  Bk,,  (1893)  1  Q.  B.  (C.  A.)  82),  and  also  a 
true  copy  of  such  bill  and  of  every  such  schedule  or  inventory,  and  of 
every  attestation  of  the  execution  of  such  bill  of  sale,  toother  with  an  affi- 
davit of  the  time  of  such  bill  of  sale  being  made  or  given,  and  of  its  due 
execution  and  attestation,  and  a  description  of  the  residence  and  occupation 
of  the  person  making  or  giving  the  same  (or  in  case  the  same  is  made  or 
given  by  any  person  under  or  in  the  execution  of  any  process,  then  a  descrip- 
tion of  the  residence  and  occupation  of  the  person  agamst  whom  such  process 
issued),  and  of  every  attesting  witness  to  such  bill  of  sale,  shall  be  presented 
to,  and  the  said  copy  and  affidavit  shall  be  filed  with  the  registiar  within 
seven  clear  days  after  the  making  or  giving  of  such  bill  of  sale."  ...  (3)  **  If 
the  bin  of  sale  is  made  or  ^ven  subject  to  any  defeasance  or  condition,  or 
declaration  of  trust  not  contsuned  in  the  body  thereof,  such  defeasance,  con- 
dition, or  declaration  shall  be  deemed  to  be  part  of  the  bill,  and  shall  be 
written  on  the  same  paper  or  parchment  therewith  before  the  re^stration, 
and  shall  be  truly  set  forth  in  the  copy  filed  under  this  Act  therewith,  and  as 
part  thereof,  otherwise  the  registration  shall  be  void.  In  case  two  or  more 
bills  of  sale  are  given,  comprising  in  whole  or  in  part  any  of  the  same 
chattels,  ti^ey  shafi  have  priority  in  the  order  of  the  date  of  their  registra- 
tion respectively  as  regards  such  chattels.  A  transfer  or  assignment  of  a 
register<^  bill  of  sale  need  not  be  registered." 

Description  of  Grantor,  cfec] — It  is  sufficient  if  the  occupation  mentioned 
is  that  b^  which  the  iMurty  is  ** minded  to  obtain,"  and  is  endeavouring  to 
obtain,  lus  living,  and  in  respect  of  which  he  is  contracting  debts:  Sxp, 
Nat,  Mercantile  Sk,,  Re  Havnes,  15  Ch.  Div.  42  (**  farmer  and  auctioneer," 
who  was  also  bill  discounter! ;  and  see  Sharp  v.  M Henry,  38  Ch.  D.  427. 

Where  the  description  of  tne  grantor  is  correct,  the  omission,  not  calculated 
or  intended  to  deceive,  of  some  other  description,  wiU  not  invalidate  the  bill  of 
sale :  Throssell  v.  Marsh,  53  L.  T.  N.S.  321. 

Where  the  oooapation  and  residence  of  the  attesting  witness  have  been 
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accidentally  omitted  from  the  affidavit,  the  Court  has  no  power  to  allow  a 
supplemental  affidavit  :Creu;  v.  CummingB,  21  Q.  B.  Div.  420. 

A  blank  in  the  affidavit,  as  to  occupation  and  residenoe  of  the  deponent,  may 
be  supplied  from  the  introductory  part :  Blather^  v.  Parke,  10  Q.  B.  D.  90. 

Where  in  the  jurat  the  oommiasioner  merely  signed  his  name,  and  did  not 
add  his  title  as  commissioner,  the  affidavit  was  hd.d  sufficient :  Et^.  Johnson, 
He  Chapman,  26  Ch.  Div.  338. 

A  "true  copy"  is  one  by  which  no  one  could  be  misled:  Sharp  v.  M* Henry ^ 
38  Ch.  D.  427  ;  Be  Hewer,  Exp.  Kahen,  21  Ch,  D.  871. 

And  the  claimant  must  prove  it  by  production  of  an  authenticated  or  office 
copv :  HalkeU  v.  EmmaU,  47  L.  J.  Q.  B.  436. 

Where  the  bill  of  sale  was  at  the  commencement  of  the  Act  void  for  want 
of  renewal,  the  time  cannot  be  extended  under  sect.  14 :  Be  Emery,  Exp, 
Official  Beceiver,  21  Q.  B.  Div.  405 ;  Askew  v.  Lewie,  10  Q.  B.  D.  477. 

For  instances  of  sufficient  or  insufficient  description,  see  the  following 


— ^name,  sufficient :  Centred  Bank  of  London  v.  Hoekine,  62  L.  T.  N.S.  901 
(^^untor  known  by  assumed  name) ;  Downe  v.  Salmon,  20  Q.  B.  D.  775  (grantor 
misstating  his  christian  names  with  intent  to  deceive) :  SimmionB  v.  Wood" 
ward,  (1892)  A.  C.  100  (individual  described  as  the  bank  of  which  he  was  sole 
proprietor),  reversing  Me  Heseitine,  Woodward y,  H,,  (1891)  1  Ch.  (C.  A.)  464. 
— name,  insufficient :  Lee  v.  Turner,  20  Q.  B.  D.  773. 

— occupation,  sufficient :  Cattle  v.  Downton,  5  C.  P.  D.  65  (**  until  lately  '* 
erroneously  inserted) ;  Be  Storey,  Exp,  Foppletaell,  21  Ch.  Div.  73  (persons 
**  carrying  on  business  together");  Exp,  Knightley,  Be  Mouleon,  51  L.  J.  Ch. 
823;  Sharp  Y.  M* Henry,  38  Ch.  D.  427  (**  contractor  and  financial  agent," 
who  had  ceased  to  act  as  such) ; 

—occupation,  insufficient :  Lee  v.  Turner,  20  Q.  B.  D.  773  ('*  tutor"  instead 
of  schoolmaster,  coupled  with  misnomer) ; 

— ^residence,  suffiaent :  Qreenham  v.  Child,  24  Q.  B.  D.  29  (grantor  having 
several  places  of  business);  Blount  v.  Harris,  4  Q.  B.  Div.  603  (**  Acton,  in 
City  of  London  ") ;  Simmons  v.  Woodward,  sup..  Be  Heseltine,  Wooduxxrd  v.  H,, 
sup,  (business  address) ;  Be  Hewer,  Exp,  Kahen^  21  Ch.  D.  871  (address  at 
time  of  execution,  not  of  registration) ; 

— residence,  insufficient:  Sxp,  Webster,  Be  Morris,  22  Ch.  Div.  136  (grantee's 
residence  differently  stated  in  affidavit  and  bill  of  sale). 

For  instances  of  sufficient  and  insufficient  description  under  the  earlier 
Acts,  see  Lee  &  Wace,  843  et  sea, ;  Millar,  Bills  of  Sale  Acts,  288,  &c. ;  Dav. 
Conv.,  vol.  ii.,  p.  704;  D.  B.  Wilson's  Bills  of  Sale  Acts,  pp.  58—61. 

An  agreement  not  to  register  is  not  a  *'  defeasance  or  condition  "  within 
sect.  10,  sub-sect.  3  :  Be  Storey,  Exp,  Popplewell,  21  Ch.  Div.  73 ;  nor  a  policy 
of  assurance  on  grantor's  life,  deposited  as  collateral  security:  Carpenter  v. 
Deen,  23  Q.  B.  Div.  566. 

A  stipulation  in  an  accompanying  promissory  note,  that  on  default  in  pay- 
ment of  any  instalment  the  whole  sum  should  become  due,  is  a  defeasance : 
Counsell  v.  London  and  Westminster  Loan  Co,,  19  Q.  B.  Div.  512. 

An  understanding  that  the  money  should  be  applied  in  pacing  off  an 
existing  debt,  partly  secured  on  the  chattels,  is  not  a  trust  within  sect.  10, 
sub-sect.  3 :  Thomas  v.  Searles,  (1891)  2  Q.  B.  (G,  A,)  408. 

Sect.  10  applies  to  all  competmg  bills  of  sale,  and  not  onl^  where  there 
has  been  a  Dankruptcy  or  execution ;  and  a  subsequent  registered  bill  of 
sale  must  therefore  take  priority  over  a  previous  unre^stered  one  as  to 
chattels  comprised  in  both :  Lyons  v.  Tttcker,  7  Q.  B.  Div.  523 ;  Condly  v. 
Steer,  7  Q.  B.  Div.  520 ;  but  if  the  prior  unregistered  bill  was  absolute,  and 
the  Act  of  1882  is  applicable  to  the  second  one,  inasmuch  as  the  grantor  is 
not  ''true  owner,"  the  second  bill  will  be  void  under  sect.  5  of  uiat  Act: 
Tuck  V.  Southern  Counties  Bk.,  42  Ch.  Div.  471 ;  v,  inf.  p.  1677. 

Sect.  10  applies  to  absolute  assignments  as  well  as  to  assigiunents  by  way 
of  security :  Tuck  v.  Sotdhem  Counties  Bk,,  42  Ch.  Div.  471. 

A  memorandum  of  equitable  sub-mortga^  given  bj  a  transferee  of  a  regis- 
tered bill  of  sale,  and  accompanied  by  deposit  of  the  bill  of  sale  and  transfer,  is 
a  '' transfer"  within  sect.  10  not  requinng  registration :  Exp,  Turquand,  Be 
Parker,  14  Q.  B.  Div.  636. 

So  also  a  transfer  whereby  the  mortgage  debt,  having  been  reduced,  is 
brought  up  to  the  original  amount  by  a  fresh  advance  (at  all  events,  as 
regai^  all  out  the  fresh  advance) :  Home  v.  Hughes,  6  Q.  B.  D.  676. 
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R.  Efftd  of  BegUtraJtum,'] — ^The  Acts,  including  that  of  1878  (see  sect.  24),  do 

not  apply  to  Scotland  or  Ireland :  see  Coote  y.  Jecks^  13  Eq.  597. 
I  Under  the  Act  of  1878  (notwithstanding  Jud.  Act,  1875,  a.  10),  an  unregis- 

i  tered  bill  of  sale  is  good  as  against  the  liquidator  of  an  insolvent  co. :  see 

J  Be  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  355;  Be  Albion,  <fec.  Co..  7  Ch.  D.  547 ; 

I  Buckley,  171 ;  secue,  under  ike  Act  of  1882,  unless  the  case  falls  within  s.  17 : 

V.  in/-P-  1681. 
r  Under  the  Act  of  1882  (v.  inf.  p.  1678),  an  unregistered  bill  of  sale  is  yoid 

generally,  but,  apart  from  this  enactment,  as  between  the  grantor  and  grantee, 
b  registration  of  a  oill  of  sale  was  unnecessary :  Hills  y.  Shepherd,  1  F.  &  F.  191 ; 

and  also  as  against  creditors,  where  possession  of  the  property  under  the  bill 
i  of  sale  was- taken  by  the  grantee  withm  twenty-one  days :  Marples  y.  Hartley, 

;  7  Jur.  N.S.  446,  774 ;  1  B.  &  Sm.  1. 

Execution  CreeZifor.]— The  taldng  of  the  goods  in  execution  avoids  the  bill 

^  of  sale  only  so  far  as  is  necessary  to  let  in  the  claim  of  the  execution  creditor, 

and  if  an  intervening  bankruptcy,   by  relation  back,   sweeps  away  the 

execution,  the  title  of  the  holder  of  &o  unregistered  bill  of  sale  revives :  Be 

^  Toomer,  Exp.  Blaibery,  23  Ch.  Div.  254. 

^  The  grantee  of  a  registered  bill  of  sale  cannot  consolidate  a  prior  mortgage 

'  of  other  property  so  as  to  deprive  an  execution  creditor  of  the  surplus  pro- 

'  ceeds  of  sale  of  the  goods  :  Chesworth  v.  Hunt,  5  0.  P.  D.  266. 

A  registered  bill  of  sale  given  by  an  equitable  owner  of  the  goods  will 
suffice  to  oust  the  execution  creditor :  Walrond  v.  Goldman,  16  Q.  B.  J).  121 ; 
'  discussing  Chapman  y.  Knight,  5  C.  F.  D.  308. 

The  time  for  roistering  cannot  be  extended  under  sect.  10,  so  as  to  defeat 
an  execution  creditor :  Crew  y.  Cummings,  21  Q.  B.  Div.  420. 

i  Act  of  Bankruptcy.'] — ^A  registered  bill  of  sale  of  the  whole  of  the  mort- 

gagor's property,  given  in  renewal  of  a  previous  unregistered  bill  of  sale,  is 
an  act  of  bankruptcy,  and  void  as  a  mere  contrivance  as  against  the  trustee  in 
I  bankruptcy  of  the  mortgagor :  Exp.  Stevens,  20  Eq.  786 ;  Exp.  Cohen,  7  Ch. 

20  (and  see  and  distingmsn  Exp.  Hall,  4  Ch.  D.  682) ;  unless  a  fresh  advance 
is  made  with  the  intention  of  enabling  the  borrower  to  continue  his  business, 
and  with  reasonable  grounds  for  believing  that  it  would  have  that  effect : 
Exp.  Johnson,  Be  Chapman,  26  Ch.  Div.  338 ;  or  there  is  a  bond  fide  promise 
to  make  such  an  advance :  Exp.  Wilkinson,  Be  Berrey,  22  Ch.  Div.  788 ; 
distinguishing  Exp.  Dann,  Be  Parker,  17  Ch.  Div.  26 ;  secus,  as  against  an  exe- 
cution creditor :  Bamaden  y.  Lupton,  L.  B.  9  Q.  B.  17 ;  Smale  v.  Barr,  L.  B. 
8  C.  P.  64 ;  Hollingsworth  v.  WhiU,  10  W.  B.  619;  and  forbearance  by  the 
grantee  to  seize  is  not  a  sufficient  consideration  to  support  it :  Exp.  Payne,  Be 
Cross,  11  Ch.  Div.  539. 

And  if  the  holder  sets  up  a  prior  parol  agreement  the  onus  is  on  him  to 
prove  it :  Exp.  Hauxivell,  Be  Hemingway,  23  Ch.  D.  626. 

The  value  of  the  book  debts  due  to  the  grantor  must  be  taken  into  account : 
Exp.  Burton,  Be  Tunstall,  13  Ch.  Div.  102. 

if  the  giving  of  the  bill  of  sale  is  postponed  until  the  grantor  is  on  the  eve 
of  bankruptcy,  it  will  be  difficult  to  support  it  in  any  case :  Exp.  Kilner,  Be 
Barker,  13  Ch.  Div.  2-16 ;  Eijn).  Burton,  Be  Tunstall,  13  Ch.  Div.  102 ;  and  if 
a  further  advance  is  made,  the  smaUneas  of  such  advance,  though  not  neces- 
sarily conclusive,  is  strong  evidence  against  the  validity  of  the  transaction : 
Exp.  Fisher,  7  Ch.  636. 

By  the  Bills  of  Sale  Act,  1878,  s.  9,  a  subsequent  bill  of  sale,  if  given  for 
the  same  debt,  is  absolutely  void,  "  unless  it  is  proved  to  the  satisfaction  of 
the  Court  having  cognizance  of  the  case  that  the  subse<}uent  bill  of  sale  was 
bond  fide  given  for  the  purpose  of  correcting  some  material  error  in  the  prior 
bill  of  sale,  and  not  for  the  purpose  of  evadmg  this  Act." 

By  8.  20,  chattels  comprised  in  a  bill  of  sale  which  has  been,  and  con- 
tinues to  be,  duly  registered  under  the  Act,  shall  not  be  deemed  to  be  in 
the  possession,  order,  or  disposition  of  the  grantor  of  the  bill  of  sale  within 
the  meaning  of  the  Bankruptcy  Act,  1869. 

As  between  the  receiver  m  bankruptcy,  who  is  a  trustee  for  all  creditors, 
and  the  holder  of  a  series  of  renewed  oills  of  sale  of  which  the  last  only  was 
registered,  before  the  adjudication  but  after  the  act  of  bankruptcy,  the  title 
of  the  receiver,  which  related  back  to  the  act  of  bankruptcy,  was  held  to 
prevail :  Exp.  Furbtr,  6  Ch.  D.  181. 
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The  holder  of  an  unrec^tered  bill  of  sale  is  liable  to  be  defeated  by  an  act 
of  bankruptoy  prior  to  nis  taking  possession,  of  which  he  had  no  notice, 
although  the  liquidation  petition  was  not  filed  until  after  possession  taken : 
Exp,  AtitPater,  5  Ch.  D.  27  ;  Exp,  Payne,  Be  Crves,  II  Ch.  Div.  539. 

An  agreement  to  execute  a  bill  of  sale  does  not  operate  as  a  valid  equitable 
assignment  unless  registered :  J^xp.  Mackayy  8  Ch.  643 ;  Edwards  y,  E,,  2 
Ch.  Div.  291. 

If  the  bill  of  sale  is  by  way  of  mortgage,  continued  possession  by  the 
mortgagor,  if  consistent  with  the  deed,  wiU  not  render  the  transaction  void 
as  against  creditors  under  13  EUz.  c.  5 :  MartindaJe  v.  Booth,  3  B.  &  Ad. 
498,  and  cases  there  cited;  even  though  there  is  no  express  provision 
enabling  the  mortgagor  to  retain  possession  until  default :  Cooke  v.  WaUeer, 
3  W.  E.  357. 

The  question  turns  on  the  hotia  fidee  of  the  transaction.  If  executed 
honestly  for  the  purpose  of  giving  creditors  a  security,  and  not  a  contrivance 
for  the  personal  benefit  of  the  mortgagor  or  grantor,  the  transaction,  though 
made  witli  intent  to  avoid  an  intended  execution,  judgment,  or  sequ^tration, 
will  be  upheld  :  Alton  v.  Harrison,  4  Ch.  622  ;  Bichea  v.  Evans,  9  Car.  &  P. 
642 ;  Hale  v.  Saloon  Omnibus  Co,,  4  Drew.  496 ;  Wood  v.  Dixie,  7  Q.  B.  896 ;  see 
also  Ooodricke  v.  Taylor,  2  H.  &  M.  380 ;  2  D.  J.  &  S.  135 ;  Warey,  Gardner, 
7  Eq.  317. 

The  Bills  of  Sale  Acts,  1854,  1866,  did  not  affect  the  doctrine  of  reputed 
ownership  under  the  Bankruptcy  Acts :  Stans/eld  v.  Cubitt,  2  D.  &  J.  222 ; 
and,  notwithstanding  registration,  goods  comprised  in  a  bill  of  sale,  but 
remaining  in  possession  of  the  grantor  at  his  bankruptcy,  might  be  seized 
by  the  trustee  in  bankruptcy  under  the  Bankruptcy  Act,  1869,  s.  15  (5),  as 
being  in  the  bankrupt's  reputed  ownership  :  Exp,  Harding,  15  £q.  223 
(explaining  and  distinguishing  Ashtoji  v.  BlcLOcshaw,  9  Eq.  510 ;  Exp,  Homan, 
12  Eq.  598);  Badifer  v.  Shaw,  2  E.  &  E.  472;  Spademan  v.  Miller,  12  C.  B. 
N.S.  659 ;  Freshney  v.  Carrick,  1  H.  &  N.  653 ;  and  see  Eobson,  Bkcy.  448. 

Apparent  Possession,'] — By  sect.  4,  personal  chattels  shall  be  deemed  to  be 
in  the  '*  apnarent  possession  **  of  the  person  making  or  giving  a  bill  of  sale, 
so  long  as  tney  remain  or  are  in  or  upon  any  house,  mill,  warehouse,  building, 
works,  yard,  land,  or  other  premises  occupied  by  him,  or  are  used  and  enjoyed 
by  him  in  any  place  whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  any  other  person. 

Goods  were  in  the  "apparent  possession'*  of  the  grantor,  where  they  were 
left  in  his  house  of  which  he  had  a  key,  and  to  whicn  he  resorted,  though  he 
did  not  reside  in  it :  Seal  v.  Claridge,  7  Q.  B.  Div.  516. 

But  goods  in  the  actual  possession  of  tiie  sheriff  under  an  execution  at  the 
time  of  the  erantor's  bankruptcy  are  not  in  his  apparent  possession,  though 
the  CTantee  himself  has  not  taken  possession :  Exp,  Saffery,  Be  Brenner ^  16 
Ch.  Div.  668. 

If  the  grantee  has  acquii-ed  possession  before  the  bankruptcy  of  the 
grantor,  it  is  immaterial  that  it  was  acquired  by  means  of  a  transaction 
which  per  se  would  have  been  a  fraudulent  preference :  Exp.  Symmons,  Be 
Jordan,  14  Ch.  Div.  693. 

The  custom  of  hiring  furniture  in  the  case  of  hotel  keepers  is  so  well 
known  that  the  general  law  of  reputed  ownership  is  excluded  by  it :  Crawoour 
V.  Salter,  18  Ch.  Div.  30 ;  Be  Parker,  53  L.  T.  N.S.  579. 

A  bond  fide  sale  out  and  out  under  an  unregistered  bill  of  sale  confers  a 
good  title  though  the  goods  remain  in  the  possession  of  the  original  grantor 
imtil  a  creditor  levies  execution  on  them :  Cookson  v.  Sunre,  9  App.  Caa. 
653. 

As  to  the  meaning  and  intent  of  the  words  '*api)arent  possession,"  see 
Exp,  Saffery,  Be  Brenner,  16  Ch.  Div.  668,  671. 

By  sect.  15  of  the  Act  of  1882,  sect.  4  of  the  Act  of  1878  is  repealed,  but 
the  repeal  is  not  to  affect  the  validity  of  anything  done  or  suffered  under 
the  Act  of  1878,  before  the  commencement  of  the  Act  of  1882 ;  and  (by 
sect.  3  of  the  Act  of  1882)  is  in  effect  rendered  inapplicable  to  bills  of  aale 
duly  registered  before  such  commencement :  Exp,  Izard,  Be  Chappie,  23  Ch, 
Div.  409 ;  and  does  not  extend  to  any  bills  of  sale  given  by  way  of  absolute 
transfer:  Swift y,  Pannell,  24  Ch.  D.  210. 

As  to  the  requisites  of  actual,  as  distinguished  from  merely  formal  posses- 
sion by  tiie  grantee  of  an  unregistered  bm  of  sale,  iso  as  to  take  the  goods 
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out  of  the  actual  as  well  as  the  apparent  possession  of  the  grantor,  and 
reKeve  the  grantee  from  the  effects  of  non-registration,  see  Exp,  Lewisy  6 
Ch.  626 ;  Exp,  Fletcher,  5  Ch.  Div.  809;  Pickardy.  Marriage,  I  Ex.  D.  364 ; 
Smith  V.  Wall,  18  L.  T.  N.S.  182 ;  Gough  v.  Everard,  2  H.  &  0.  1 ;  Ea^. 
Mutton,  14  Eq.  178;  Rohimon  v.  Briggs,  L.  E.  6  Ex.  1. 

An  unsuccessful  demand  by  the  grantee,  or  even  a  diligent  attempt  to 
obtain  possession,  will  not  be  sufficient :  Exp,  Jay,  Re  Blenkhorn,  9  Ch.  697 ; 
Ancojta  v.  Rogers,  1  Ex.  Div.  285 ;  in  which  cases  the  distinction  between  the 
provisions  of  the  Bills  of  Sale  Act  and  the  **  order  and  disposition  "  clause 
in  the  Bankrupt  Act,  1869,  which  contains  the  words  "  witn  liie  consent  of 
the  true  owner,"  is  pointed  out. 

Where  a  bill  of  sale  is  void  as  against  the  grantor's  trustee  in  bankruptcy, 
the  trustee  is  not  entitled  to  stand  in  the  place  of  the  grantee,  so  as  to  acquire 
priority  over  the  holder  of  a  subsequent  valid  bill  of  sale :  Ea^,  Payne,  Be 
Cross,  11  Ch.  Div.  539;  Exp.  Leman,  4  Ch.  D.  23. 


BILLS  OF  SALE  ACTT  (1878)  AMENDMENT  ACT,  1882. 

This  Act,  by  sect.  3,  is  not  to  apply  to  bills  of  sale  or  other  documents 
mentioned  in  sect.  4  of  the  Act  of  1878,  **  which  may  be  given  otherwise  than 
by  way  of  security  for  the  payment  of  money,"  but  with  this  exception  the 
expression  **  bill  of  sale"  has  the  same  meaning  as  in  that  Act. 

By  sect.  4,  **  every  bill  of  sale  shall  have  annexed  thereto  or  written 
thereon  a  schedule  containing  an  inventory  of  the  personal  chattels  com- 
prised in  it,  and  shall  have  effect  only  in  respect  of  the  personal  chattels 
specifically  described  in  the  schedule,  and,  except  as  against  the  grantor,  be 
void  in  respect  of  any  personal  chattels  not  so  specifically  described." 

The  inventory  must  be  such  as  is  usual  in  business,  separating  classes  of 
articles,  though  not  necessarily  describing  each  one  in  detail :  Roberts  v.  R,, 
13  a  B.  Div.  794;  Witt  v.  Ba7iner,  20  Q.  B.  Div.  114;  19  Q.  B.  D.  276; 
Davidson  v.  Carlton  Bk,,  (1893)  1  Q.  B.  (C.  A.)  82,  86 ;  such  descriptions  as 
**  household  furniture  and  effects,  implements  of  husbandry  "  (Roberts  v.  R,, 
Bup.),  ** twenty-one  milch  cows"  {Carpenter  v.  Deen,  23  Q.  B.  Div.  666), 
**450  oil  paintings  in  gilt  frames;  300  oil  paintings  unframed"  {Witt  v. 
Banner,  sup,),  are  insufficient.  Sectis,  **roan  horse,  'Drummer';  brown 
mare  and  foal ;  three  rade  carts "  :  Hickley  v.  Greenwood,  25  Q.  B.  D.  277 ; 
all  the  books  in  grantor's  study  **  as  per  catalogue  "  (not  scheduled) :  Davids 
son  V.  Carlton  Bk,,  sup.  And  it  is  not  necessary  that  the  house  or  place  at 
which  the  goods  are  situated  should  be  mentioned :  Exp,  Hill,  Re  Lane,  17 
a  B.  dT74. 

By  sect.  5,  a  bill  of  sale  is  to  be  void,  except  as  against  the  grantor,  in 
respect  of  any  personal  chattels  specifically  described  in  the  schedule  thereto 
of  which  the  grantor  was  not  the  **  true  owner  "  at  the  time  of  the  execution 
of  the  bill  of  sale. 

Where  the  owner  of  goods  has  assigned  them  absolutely  to  another  person, 
though  by  an  imregistered  bill  of  sale,  he  ceases  to  be  **  true  owner  "  within 
the  meamng  of  this  section  :  Tuck  v.  Southern  Counties  Bk,,  4t2  Ch.  Div.  471 ; 
secus,  where  the  first  bill  is  by  way  of  security  only  {^Thomas  v.  SearUa, 
(1891)  2  Q.  B.  (C.  A.)  408) ;  or  the  goods  are  merelj  subject  to  some  lien  or 
6(}uitable  right,  and  if  he  is  only  entitled  to  an  undivided  share,  the  bill  of  sale 
will  be  good  as  to  such  share :  Exp,  Barm-it,  Re  Tamplin,  69  L.  J.  Q.  B. 
194  ;  62  L.  T.  N.S.  264 ;  38  W.  E.  351 ;  W.  N.  (90)  48. 

By  sect.  6,  nothing  in  the  foregoing  sections  is  to  render  a  bill  of  sale  void 
in  respect  of — (1)  Any  growing  crops  separately  assigned  or  charged  where 
such  crops  were  actuaUy  growing  at  the  time  when  the  bill  of  sale  was 
executed;  or  (2)  Any  fixtures  separately  assigned  or  charged,  and  any 
plant  or  trade  machinery,  where  such  fixtures,  plant,  or  trade  machinery  are 
used  in,  attached  to,  or  brought  upon  any  land,  farm,  factory,  workshop, 
shop,  house,  warehouse,  or  other  place  in  substitution  for  any  of  the  like 
fixtures,  plant,  or  trade  machinery,  specifically  described  in  the  schedule  to 
such  bill  of  sale. 

By  sect.  7,  personal  chattels  assigned  under  a  bill  of  sale  are  not  to  be  liable 
to  be  seized  or  taken  possession  of  by  the  grantee  for  any  other  than  the  follow- 
ing causes : — *  *  ( 1 )  If  the  grantor  shall  make  default  in  payment  of  the  sum  or 
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Hums  of  money  thereby  secured  at  the  time  therein  provided  for  payment,  or 
in  the  performance  of  any  covenant  or  agreement  contained  in  me  bill  of 
sale,  and  necessary  for  maintaining  the  security ;  (2)  If  tiie  grantor  shall 
become  a  bankrupt,  or  suffer  the  said  goods  or  any  of  them  to  be  distrained 
for  rent,  rates,  or  taxes ;  (3)  If  the  grantor  shall  fraudulently  either  remove 
or  suffer  the  said  goods,  or  any  of  them,  to  be  removed  from  the  premises ; 
(4)  If  the  grantor  shall  not,  without  reasonable  excuse,  upon  demand  in 
writing  bv  the  grantee,  produce  to  him  his  last  receipts  for  rent,  rates,  and 
taxes;  (5)  If  execution  shall  have  been  levied  against  the  goods  of  the 
grantor  under  any  judgment  at  law  " ;  but  it  is  provided  that  the  grantor 
may  within  five  days  from  the  seizure  or  taking  possession  of  any  chattels  on 
account  of  any  of  the  above  causes,  apply  to  the  High  Court  or  a  Judge  in 
Chambers,  who  may,  if  satisfied  that  by  payment  of  money  or  otherwise  the 
said  cause  of  seizure  no  longer  exists,  restrain  the  grantee  from  removing  or 
selling  the  chattels,  or  make  such  other  order  as  may  seem  just. 

The  section  applies  to  goods  seized  after  the  Act  under  a  bill  of  sale  regis- 
tered before  the  Act :  Exp.  Cotton,  11  a  B.  D.  301. 

Where  the  rent  due  by  the  grantor  had  only  become  due  a  few  days,  and 
not  been  demanded  by  tne  landlord,  a  refusal  to  produce  the  receipt  did  not 
justify  seizure  under  sub-sect.  4  :  S,C, 

Where  the  goods  were  seized  for  default  in  paying  instalments,  and  the 
grantor  offered  to  pay,  but  the  grantee  declined  to  receive  the  money,  the 
Court  made  an  order  restraining  a  sale  on  condition  that  the  amount  due  were 
paid:  S.C. 

By  sect.  8,  **  every  biU  of  sale  shall  be  duly  attested,  and  shall  be  regis- 
tered under  the  principal  Act"  [y.  sup,  p.  1672)  ** within  seven  dear  days 
after  the  execution  thereof,  or  if  it  is  executed  in  any  place  out  of  England, 
then  within  seven  clear  days  after  the  time  at  which  it  would  in  the  ordinary 
course  of  post  arrive  in  ISngland  if  posted  immediately  after  the  execution 
thereof;  and  shall  truly  set  forth  the  consideration  for  which  it  was  given; 
otherwise  such  bill  of  sale  shall  be  void  in  respect  of  the  personal  chattels 
comprised  therein." 

This  section  is  not  retrospective :  Hickson  v.  Darlow,  23  Ch.  D.  690. 

Begistration  within  the  prescribed  time  will  sufficiently  protect  the  goods, 
thougn  the  grantor  becomes  bankrupt  during  the  interval :  Be  Hewer,  Exp, 
Kahen,  21  Ch.  D.  871. 

StmhUf  the  words  "truly  set  forth"  the  consideration  do  not  mean  more 
than  the  words  *'  set  forth  "  in  sect.  8  of  the  Act  of  1878 :  Exp.  Nelson,  Be 
Bockaday,  W.  N.  (87)  7. 

The  omission  to  set  forth  the  consideration  renders  the  bill  void  under 
this  section  in  respect  of  the  personal  chattels  comprised  therein,  but  not 
wholly  void  as  under  sect.  9 :  HeseUiney.  SimmoiiB,  (1892)  2  Q.  B.  (C.  A.)  547. 

The  effect  of  omission  to  renew  registration  is,  by  force  of  this  section,  to 
make  the  bill  of  sale  void,  even  as  between  grantor  and  grantee :  FenUm 
V.  5/y<A«,  25  Q.  B.  D.  417. 

By  sect.  9,  **  a  biU  of  sale  made  or  given  by  way  of  security  for  the  payment 
of  money  by  the  grantor  thereof  shall  be  void  unless  made  in  accordance 
with  the  form  in  the  schedule  to  the  Act." 

The  words  "in  accordance  with"  have  been  construed  strictly.  Thus,  a 
bill  of  sale  is  not  in  accordance  with  the  form,  and  is  therefore  void  in  toto, 
if  it  affects  to  comprise  after-acquired  chattels  in  addition  to  those  specified : 
Thomas  v.  Kelly,  13  App.  Cas.  606;  S.  C,  20  Q.  B.  Div.  569,  nom.  Kelly  v. 
Kelland  ; 

— or  is  from  its  nature  incapable  of  being  put  into  the  statutory  form : 
Exp.  Parsons,  Be  Tvwnsend,  16  Q.  B.  Div.  532 ; 

— or  expressed  in  terms  so  complicated  as  to  constitute  a  substantial  varia- 
tion :  Melville  v.  Stringer,  13  Q.  B.  Div.  392 ; 

^  — or  contains  an  agreement  by  grantor  to  perform  covenants  and  stipula- 
tions not  appearing  on  the  bill  of  sale :  Lee  v.  Barnes,  17  Q.  B.  D.  77  ; 

— or  if  tne  grantor  purports  to  assign  the  chattels  **  as  beneficial  owner  "  : 
Exp.  Stanford,  Be  Barber,  17  Q.  B.  Div.  259 ; 

—or  if  the  money  is  to  be  paid  on  demand,  and  not  a  specified  day :  JTeZ- 
ville  V.  Stringer,  13  Q.  B.  Div.  392 ;  Hetherington  v.  Oroome,  13  Q.  B.  Div. 
789 ;  Sibley  Y.Higgs,  15  a  B.  619 ; 

— or  immediately  on  the  grantor  compounding  with  his  creditors :  Barr 
V.  Kingsford,  56  Zu  T.  N.S.  861 ; 
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if  the  sum  seciired  is  increased  otherwise  than  by  adding  to  it  by  way 
of  rateable  interest:  Davis  v.  Burton y  11  Q.  B.  Div.  537  ; 

— or  payment  is  to  be  made  in  instalments  not  distinguishing  between 
capital  and  interest :  Hughes  v.  Little,  18  Q.  B.  Div.  32 ; 

— or  in  a  lump  sum,  not  distinguishing  between  capital,  interest  and 
bonus :  Myers  y.  Elliott,  16  Q.  B.  Div.  526 ;  Blankenstein  v.  Robertson,  24  Q. 
B.  D.  543 ;  disapproving  Thorpe  v.  Gregsen,  55  L.  J.  Q,  B.  80 ;  and  Wilson 
V.  Kirhwood,  48  L.  T.  N.S.  821 ; 

—or  if  the  whole  principal  with  prospective  interest  is  made  payable  on 
default  of  payment  of  an  instalment :  Davis  v.  Burton,  11  Q,.  B.  Div.  537 ;  and 
even  though  the  provision  to  that  effect  is  contained  in  an  accompanying  pro- 
missory note  jper  se  valid:  Monetary  Advance  Co,  v.  Cater,  20  Q.  B.  D. 
785; 

— or  provision  is  made  for  bonus  in  addition  to  the  sum  actually  paid :  Re 
Williams,  Exp,  Pearce,  25  Ch.  D.  656 ; 

— secus,  if  the  mortgage  debt  with  interest  is  merely  made  payable  in  one 
sum  instead  of  by  instalments :  Watkins  v.  Evuis,  18  Q.  B.  Div.  386 ; 

— ,  — or  the  instalments  or  payments  of  interest  are  not  always  of  equal 
amount :  Goldstrom  v.  Tallerman,  18  Q.  B.  Div.  1 ;  Re  Cleaver,  Exp,  Raw-' 
lings,  18  Q.  B.  Div.  489 ; 

— ,  —or  the  amount  of  the  last  instalment,  being  necessarily  less  than  the 
preceding  instahnents,  is  not  stated :  Simmons  v.  Woodward,  (1892)  A.  0. 
100; 

— ,  — or  the  rate  of  interest  is  stated  at  so  much  per  month :  Lumley  v. 
Simmons,  34  Oh.  Div.  698 ; 

— ,  —or  if  the  whole  principal  with  interest  then  due  is  made  payable  on 
default  of  payment  of  a  monthly  instalment :  Lumley  v.  Simmons,  34  Ch. 
Div.  698; 

— ^but  it  is  void  if  it  contains  provisions  excusing  a  purchaser  on  a  sale 
from  inquiring  whether  default  is  made  :  Blaiberg  v.  Parsons,  B,  v.  Beckett, 

17  Q.  B.  D.  336 ;  18  Q.  B.  Div.  96  ;  but  see  Exp,  Official  Receiver,  Re  MorriU, 

18  Q.  B.  Div.  222 ;  Re  Cleaver,  Exp.  Rawlings,  18  Q.  B.  Div.  489; 

' — or  a  power  to  sell  or  purchase  at  a  valuation :  Lyon  v.  Morris,  19  Q.  B. 
D. 139 ; 

— or  a  special  clause  disentitling  the  ^untor  to  the  possession  of  certain 
documents :   Watson  v.  Strickland,  19  Q.  B.  Div.  391 ; 

— or  a  covenant  by  the  grantor  to  keep  down  the  interest  on  mortgages 
of  pi-emises  on  which  the  goods  were :  Watson  v.  Strickland,  19  Q.  B.  Div. 
391; 

— or  if  it  gives  power  to  seize  in  events  other  than  those  specified  in  sect.  7 : 
Re  Williams,  Exp,  Pearce,  25  Ch.  D.  656 ; 

—or  empowers  the  grantee  to  seize,  upon  failure  of  grantor  to  produce 
receipts  on  a  verbal  demand  (instead  of  a  written  one,  as  in  sect.  7,  sub-sect.  4) : 
Davis  V.  Burton,  11  Q.  B.  Div.  537  ;  but  see  Turner  &  Co,  v.  Culpan,  58  L.  T. 
N.S.  340 ;  36  W.  E.  278  ;  Furber  v.  Cobb,  18  Q.  B.  Div.  495  ; 

—or  comprises  in  the  schedule  chattels  real  as  well  as  chattels  personal : 
Cochrane  v.  Entwistle,  25  Q.  B.  Div.  116. 

—or  does  not  state  the  addresses  and  descriptions  of  the  attesting  witnesses : 
Blankenstein  v.  Robertson,  24  Q.  B.  D.  543  ;  though  the  affidavit  supplies  the 
omission :  Parsons  v.  Brand,  Coulson  v.  Dickson,  25  Q.  B.  Div.  110; 

— sscus,  where  there  were  two  attestation  clauses,  and  it  appeared  clearly 
on  the  face  of  the  instrument  that  the  witness  in  both  clauses  was  the  same, 
though  his  signature  and  description  were  only  given  in  one :  Bird  v.  Davey, 
(1891)1Q.  B.  (C.  A.)29; 

— and  a  divergence  from  the  form  is  not  necessarily  immaterial,  because  it 
does  not  alter  the  effect  of  tiie  bill  of  sale :  Parsons  v.  Brand,  25  Q.  B.  Div. 
110  ;  Thcmas  v.  Kelly,  13  App.  Cas.  506 ; 

— and  as  the  bill  of  sale  is  avoided  in  toto,  a  covenant  contained  therein  for 
payment  of  principal  and  interest  is  likewise  void :  Davies  v.  Rees,  17  Q.  B. 
Div.  408 ;  but  see  Tie  Burdett,  Exp,  Byrne,  20  Q.  B.  Div.  310,  as  to  holding 
one  part  of  the  security  good  if  separable  from  the  other. 

But  though  the  bill  of  sale  deviates  from  the  statutory  form,  it  will  not 
be  void  if  it  produces  the  precise  legal  effect  of  the  form,  and  the  variance  is 
not  calculated  to  deceive:  Exp,  Stanford,  Re  Barber,  17  Q.  B.  Div.  259. 

5p2 
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ThuB,  a  bill  of  sale  lias  been  held  not  to  be  rendered  yoid  because  it  con- 
tains— 

— stipulations  to  insure  chattels,  paj  premium,  and  produce  receipts ;  and 
on  default  empowering  grantee  to  msure,  and  moneys  expended  to  be  a 
charge  on  the  chattels  ;  but  goods  not  to  be  liable  to  seizure  for  any 
cause  other  than  those  specified  in  sect.  7 :  Exp,  Stavford^  Re  Barber,  17 
Q.  B.  Div.  259 ;  and  see  Hammond  v.  Hocking,  12  Q.  B.  t).  291 ; 

— ^provisions  for  payment  of  rent,  rates,  taxes,  and  premiums  by  the  grantee, 
and  ^arge  of  the  sums  so  paid  on  the  goods :  Ooldstrom  v.  Tallerman,  18  Q.  B. 
Div.  1 :  Brigga  v.  Pike,  61  L.  J.  Q.  B.  418 ;  66  L.  T.  N.S.  637 ;  but  see 
Rit  P,  Advance  Co.  v.  CUars,  20  a  B.  Div.  304 ;  Bianchi  v.  Offord,  17  Q.  B. 
D.  484  ;  Maceyj.  Gilbert,  57  L.  J.  a  B.  461 ; 

—or  a  provision  that  the  power  of  sale  contained  in  the  Conveyancing  Act 
shall  be  exerciseable  as  if  sect.  20  of  that  Act  had  not  been  enacted :  JSscp. 
Official  Receiver,  Re  MorriU,  18  Q.  B.  Div.  222 ; 

— or  trusts  of  sale  moneys  not  materially  differing  from  those  which  would 
have  been  otherwise  implied:  Re  Cleaver,  Exp.  Rawlinga,  18  Q.  B.  Div. 
489; 

— or  provisions  for  repayment  of  costs  properly  incurred  in  maintaining 
the  security :  Lumley  v.  Simmons,  34  Ch.  Div.  698 ;  secus,  where  the  clause 
extended  to  all  expenses  in  relation  to  the  security :  Calvert  v.  Thomas, 
19  a  B.  Div.  204 ; 

—or  provisions  as  to  seizure  not  contrary  to  the  Act,  though  in  part 
void  under  the  general  law:  Exp,  Official  Receiver,  Re  Morritt,   18  Q.  B 
Div.  222 ; 

— or  a  power  to  seize  chattels  for  the  causes  specified  in  sect.  7,  and  for  that 
purpose  to  break  open  doors  and  windows :  Exp.  Official  Receiver,  Re  Morritt, 

18  Q.  B.  Div.  222  ;  Lumlet/  v.  Simmons,  34  Ch.  Div.  698 ; 

— or  a  power  after  five  clear  days  from  seizure  to  remove  and  sell  chattels 
and  retam  principal,  interest,  ooste,  and  expenses :  Lumley  v.  Simmons,  34 
Ch.  Div.  698 ; 

—or  a  provision  empowering  the  grantee  to  seize  if  the  grantor  should  ''^  do 
or  suffer  anything  whereby  he  shall  become  bankrupt,  such  words  being 
only  equivalent  to  **if  he  become  bankrupt,"  as  in  sect.  7:  Exp.  AUan,  Be 
Munday,  14  Q.  B.  D.  43 ;  and  see  Qilroy  v.  Bowey,  59  L,  T.  N.S.  228; 

And  sect.  9  of  the  Act  of  1882  does  not,  taken  in  connection  with  sect.  6 
of  the  Act  of  4878,  avoid  the  ordinary  attornment  clause  in  a  mortgage  deed 
so  as  to  destroy  the  relation  of  landlord  and  tenant  created  by  it :  Mumfcrd 
V.  Collier,  25  Q.  B.  D.  279. 

And  an  untrue  statement  of  consideration  is  not  a  deviation  from  the  form : 
Heseltine  v.  Simmons,  (1892)  2  Q.  B.  (C.  A.)  547. 

The  expression  ** defeasance"  (form  in  schedule),  will  include  realization; 
and  therefore  stipulations  as  to  replacing  chattels  may  be  upheld  as  either  a 
defeasance  or  a  maintenance  of  the  security :  Consolidated  Credit  Corp.  v. 
Qosney,  16  Q.  B.  D.  24. 

But  a  collateral  agreement  that  the  bill  of  sale  shall  not  be  available  till 
other  securities  are  exhausted  is  not  a  "  defeasance,"  and  the  non-insertion 
of  it  does  not  make  the  bill  void :  Heseltine  v.  Simmons,  (1892)  2  Q.  B.  (C.  A.) 
647. 

A  security  is  **  maintained,"  within  the  meaning  of  sects.  7  and  9  (form  in 
schedule),  only  when  the  subject-matter  of  the  charge  and  the  grantee's  title 
to  it  are  preserved  in  as  good  plight  and  condition  as  at  the  date  of  the  bill 
of  sale  :  Furber  v.  Cobb,  18  Q,.  B.  Div.  495 ;  and  as  to  what  covenante  and 
conditions  are  necessary  or  proper  for  the  maintenance  of  the  security,  see 
R.  &  P.  Advance  Co.  v.  Clears,  20  Q.  B.  Div.  304;  Hammond  v.  Hocking,  12 
Q.  B.  D.  291 ;  Blaiberg  v.  Beckett,  18  Q.  B.  Div.  96 ;  Watson  v.  Strickland, 

19  Q.  B.  Div.  391 ;  Re  Paxton,  Exp.  Pope,  60  L.  T.  N.S.  428 ;  Lyon  v.  Morris, 

19  Q.  B.  Div.  139. 

The  insertion  of  an  agreed  provision  for  the  maintenance  of  the  security, 
though  not  "  necessary  for  that  purpose  within  sect.  7,  does  not  avoid  tiie 
bill  of  sale,  provided  power  is  not  given  to  the  grantee  to  seize  the  goods  for 
default  in  performance  of  any  provision  not  **  necessary  " :  Topley  v.  Corsbie, 

20  Q.  B.  D.  350. 

By  sect.  12,  every  bill  of  sale  made  or  given  in  consideration  of  any  sum 
under  £30  shall  be  void. 
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A  bill  of  sale  for  £30,  followed  by  an  immediate  repayment  of  a  part  on 
demand,  was  bold  valid  in  tbe  absence  of  evidence  tbat  tbe  transaction  was  a 
sbam  one:  Davis  v.  UBher,  12  Q.  B.  D.  490. 

By  sect.  13,  chattels  seized  under  a  bill  of  sale  are  to  remain  on  tbe  pre- 
mises where  they  were  seized  for  a  period  of  five  clear  days.  A  seizure  in  the 
public  street  is  not  necessarily  invalid :  O'Neil  v.  City  and  County  Finance 
Co,,  17  a  B.  D.  234. 

By  sect.  17,  **  nothing  in  this  Act  shall  apply  to  any  debentures  issued  by 
any  mortgage,  loan,  or  other  incorporated  co.,  and  secured  upon  the  capital 
stock  or  goods,  chattels,  and  effects  of  such  co." 

The  words  **  or  other  incorporated  co.'*  are  not  to  be  construed  as  limited 
to  COS.  ejusdem  generis  with  mortgage  or  loan  cos. ;  but  even  if  so  construed 
must  include  any  incorporated  co.  authorized  to  raise  money  on  loan  or  mort- 
gage :  Be  Standard  Manufacturing  Co,,  (1891)  1  Ch.  (C.  A.)  627. 

As  to  the  meaning  of  the  word  ^*  debenture,"  as  used  in  this  section,  see 
Edmonds  v.  Blaina  Furnaces  Co,,  36  Ch.  D.  215;  Levy  y,  Abercorris  Slate 
Co,,  37  Ch.  D.  260 ;  Topham  v.  Qreenside  Brick  Co,,  37  Ch.  D.  281 ;  Buckley, 
170.  . 

The  section  extends  to  all  mortgages  or  charges  the  registration  whereof  is 
provided  for  by  the  Companies  Clauses  Act,  1845,  or  the  Companies  Act, 
1862 :  Be  Standard  Manufacturing  Co,,  (1891)  1  Ch.  [Q,  A.)  627. 

A  "  covering"  deed  accompanying  debentures  has  oeen  held  to  be  a  bill  of 
sale  requiring  registration:  Brocklehurst  v.  Printing  and  Publishing  Co,, 
W.  N.  (84)  70 ;  but  if  the  debentures  contain  within  themselves  a  contract 
sufficient  to  give  a  security  according  to  the  established  rule  of  equity  (see 
Be  Strand  Music  Hall  Co,,  3  D.  J.  &  8.  147,  158),  they  may  have  effect 
independently  of  such  deed  :  Boss  v.  Army  and  Navy  Hotel  Co,,  34  Ch.  Div. 
43 ;  secus,  if  the  debentures  do  not  affect  to  pass  any  property  to  the  holder : 
Jenkinson  v.  Brandley  Mining  Co,,  19  Q,,  B.  D,  568,  std  ou. 

The  Bills  of  Sale  Act,  1878,  does  not  apply  to  a  deoenture  of  an  incor- 
porated company,  but  assuming  that  it  does,  me  effect  of  sect.  17  of  the  Act 
of  1882  is  to  render  it  unnecessary  that  such  a  debenture  should  be  registered 
as  a  biU  of  sale :  Bead  v.  Joannon,  25  Q.  B.  D.  300. 

An  action  for  damages  for  wrongful  sale  under  a  void  bill  of  sale  should  be 
brought  in  Q.  B.  D. :  Wallis  v.  Sayers,  W.  N.  (90)  120. 

CHATTELS  ACQUIRED  AFTER  THE  MOBTQAGE. 

Chattels  to  be  afterwards  acquired  by  the  mortgagor  may  be  validly 
assigned  in  e<iuity  by  way  of  morte;age :  Langton  v.  Horton,  1  Ha.  549 ;  and 
the  one  condition  which  must  be  fulfilled,  in  order  to  make  the  assignee's 
right  attach,  is  that  the  chattel,  ''  on  coming  into  existence,  shall  answer  the 
description  in  the  assignment,  or,  in  other  words,  shall  be  capable  of  being 
fl  identified  as  the  thing  or  one  of  the  very  things  assigned;  therefore,  an 
assi^ment  of  book  debts,  though  not  limited  to  book  debts  in  a  particular 
busmess,  is  sufficiently  defined,  and  passes  the  equitable  interest  in  all  book 
debts  incurred  by  the  assignor  after  the  assignment":  Tailby  v.  Official 
Beceiver,  13  App.  Cas.  523 ;  18  Q.  B.  Div.  25 ;  17  Q.  B.  D.  88  (overruling 
Btlding  v.  Bead,  3  H.  &  C.  955;  and  Be  D'Epineuil,  Tadmany,  D'E,,  20 
Ch.  D.  758;  and  approving  Be  Clarke,  Coombe  v.  Carter,  26  Ch.  Div.  348); 
and  see  Marshall  v.  Berridge,  19  Ch.  Div.  233,  239 ;  ClemeiiU  v.  Matthews,  11 
Q.  B.  Div.  808 ;  Lazarus  v.  Andrade,  5  C.  P.  D.  318 ;  Leatham  v.  Amer,  47 
L.  J.  Q.  B.  581 ;  Beeves  v.  Barlow,  12  Q.  B.  Div.  436. 

But  at  law  the  right  of  the  assignee  to  the  after-acquired  property  must 
have  been  perfected  by  possession,  or  by  some  act  of  ratification  after  the 
TOoperty  b^ame  acquired  by  tiie  assignor :  Lunn  v.  Thornton,  1  C.  B.  379 ; 
Belding  v.  Bead,  3  H.  &  C.  955  ;  Congreve  v.  Evitts,  10  Ex.  298. 

And  it  is  not  sufficient  that  tiie  chattels  are  brought  on  to  the  premises  of 
the  grantor,  except,  perhaps,  where  there  is  a  contract  that  in  such  event 
the  property  shall  pass :  Joseph  v.  Lyons,  15  Q.  B.  Div.  280 ;  Clements  v. 
Matthews,  11  a  B.  Div.  808;  and  see  Beeves  v.  Barlow,  12  Q.  B.  Div.  436. 

And  a  subsequent  assi^ee  of  the  legal  interest,  taking  without  notice  and 
before  possession  taken  by  the  prior  assignee,  becomes  owner  both  at  law 
and  in  equity :  Joseph  v.  Lyons,  15  Q.  B.  Div.  280 ;  Ilallas  v.  Bobinson,  15 
a  B.  Div.  288. 
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But  ednce  the  Bills  of  Sale  Act  of  1882  a  bill  of  sale  given  by  way  of 
security  must  necessarily  be  void  (except  as  against  the  grantor)  as  to  after- 
acquired  chattels  (otherwise  than  as  provided  for  by  sect.  6),  since  thev  cannot 
be  specifically  described  as  required  by  sect.  4 :  BoberU  v.  /?.,  13  Q.  B.  D. 
794  ;  and  see  Carpenter  v.  Veen,  23  a  B.  Div.  566. 

The  intention  to  comprise  such  after-acquired  chattels  must  be  clearly 
expressed  to  enable  tiie  assignee  to  take  possession :  Tapfield  v.  Hillman,  6 
8c.  N.  R.  967. 

And  in  equity  a  mere  power  or  licence  to  the  mortgagee  to  enter  upon 
the  premises  and  seize  after-acquired  chattels  will  not  per  se  operate  as  a 
valid  equitable  assignment  of  such  property :  Reeve  v.  Whitmore,  4  D.  J. 
&  S.  1. 

A  seizure  and  entry  imder  such  licence  was  bad  after  an  act  of  bank- 
ruptcy: Carry,  Acraman,  11  Ex.  666;  or  after  a  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869 :  Thompson  v.  Cohen,  L.  K.  7  Q.  B. 
627. 

But  a  bill  of  sale  is  not  necessarily  void  as  an  act  of  bankruptcy  because  it 
enables  the  grantee  to  seize  not  only  all  existing  property,  but  also  all  after- 
acquired  property,  including  that  which  may  be  acquired  by  means  of  the 
money  advanced :  Exp,  llauxwell.  Re  Hemingway,  23  Ch,  Viv,  626  (over- 
ruliDg  Graham  v.  Chapman,  12  C.  B.  Rep.  85). 

Such  a  bill  of  sale  is  only  void  if  not  made  bond  fide  ;  t.  e.,  as  a  mere  cloak 
for  retaining  a  benefit  to  the  grantor,  and  if  the  time  is  past  within  which  the 
execution  of  it  is  an  act  of  bankruptcy  available  for  adjudication  against  the 
grantor,  or  can  be  set  aside  as  a  fraudulent  preference,  it  cannot  be  treated 
as  void  under  the  bankruptcy  law :  Exp,  Games,  Re  Bam/ord,  12  Ch.  Div.  314. 

As  to  the  cfi'ect  of  the  bankruptcy  of  the  assignor,  see  CoUyer  v.  Isaacs,  19 
Ch.  Div.  342,  where  it  was  held  that  his  liabili^  was  a  debt  provable  in  the 
bankruptcy,  and  released  by  his  dischai^ge,  and  that  the  assignee  had  no 
ri^t  to  seize  chattels  subsequentlv  brought  on  the  premises. 

In  the  case  of  an  undischarged  bankrupt,  transactions  by  him  in  reference 
to  property  acquired  after  the  oankruptcy  with  any  person  dealing  bond  fide 
wim  him,  whether  with  or  without  knowledge  of  the  bankruptcy,  are  valid 
xmtil  the  trustee  in  bankruptcy  intervenes :  Cohefii  v.  Mitchell,  25  Q,  B.  Div. 
262 ;  secus,  as  to  conveyances  of  real  estate :  Re  Netu  Land  Development  Assoc 
and  Gray,  (1892)  2  Ch.  138. 

As  to  the  effect  of  a  surrender  by  the  tenant  to  the  landlord  as  against  the 
assignee  of  future  crops,  see  Clements  v.  Matthews,  1 1  Q.  B.  Div.  808. 

FIXTURES. 

By  17  &  18  y.'  c.  36,  s.  7,  personal  chattels  were  defined  as  **  goods,  furni- 
ture, fixtures,  and  other  articles  capable  of  complete  transfer  by  delivery  " ; 
but  apart  from  the  events  of  bankruptcy  or  execution,  the  Act  did  not  render 
null  and  void  an  unregistered  assignment  of  fixtures :  Richards  v.  James, 
L.  R.  2  Q.  B.  285 ;  Meux  v.  Jacobs,  L.  R.  7  H.  L.  481. 

As  against  execution  creditors,  trustees  for  the  benefit  of  creditors,  and 
trustees  in  bankruptcy,  a  mortgage  of  property,  including  fixtures  which 
pass  by  the  grant  of  the  land  as  naving  been  affixed  by  the  owner,  whether 
for  trade  purposes  or  otherwise,  for  the  improvement  of  the  freehold,  or  any 
permanent  puri)Ose,  or  even  in  a  **quasy*  permanent  character,  and  even 
though  put  up  since  the  date  of  the  mortgage,  did  not  require  registration 
under  the  Act :  Mather  v.  Eraser,  2  K.  &  J.  536 ;  Boyd  v.  Shorrock,  6  Eq.  72 ; 
Cullwicky.  Svnndell,  3  Eq.  249;  Exp,  Astbury,  4  Ch.  630;  Walmsley\,  Milne, 
7  C.  B.  N.S.  115;  Longbottomy, Berry,  L.  R.  5  Q.  B.  123;  Eixp.  Reynal;  Exp. 
Cotton,  2  M.  D.  &  De  G.  443,  727 ;  Climie  v.  Wood,  L.  R.  4  Ex.  328 ;  3  Id. 
257;  Sanders  v.  Davis,  15  Q.  B.  D.  218. 

If  the  fixtui-es  were  assigned  by  a  separate  deed,  or  by  the  same  deed 
separately  from  the  property,  whether  freehold  or  leasehold,  so  as  to  consti- 
tute the  fixtures  a  distinct  security  capable  of  severance  from  the  other 
property  and  held  with  perfectly  different  rights,  and  so  as  to  enable  the 
mortgagee  to  take  possession  and  deal  with  &em  separately,  the  mortgage, 
so  far  as  respects  the  fixtures,  required  registration  under  the  Act :  Exp. 
Barclay,  Re  Joyce,  9  Ch.  576 ;  Exp.  Dalglish,  8  Ch.  1072 ;  Re  Eslick,  4  Ch.  D. 
603 ;  Hawtry  v.  Butlin,  L.  R.  8  Q.  B.  290 ;  Begbie  v.  Fmwick,  19  W.  R.  402  ; 
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Water/oil  y.  PenUtane,  6  El.  &  Bl.  876.  And  see  on  these  oases,  Amos  & 
Ferard,  Fixtures,  pp.  295  et  seq. 

Fertile  provisions  of  the  Act  of  1878  as  to  fixtures  ^nerally,  v.  sup,  p.  167  L 
•  By  sect,  o,  **  trade  machinery ''  is  defined  as  meaning  the  machmery  used 
in  or  attached  to  any  factory  or  workshop,  exclusive  of  the  fixed  motive 
powers  and  fixed  power  machinery  as  therein  indicated,  and  the  pipes  for 
steam,  gas,  and  water  in  the  factory  or  workshop;  and  the  articles  so 
excluded  are  not  to  be  deemed  to  be  personal  chattels  within  the  meaning  of 
the  Act. 

The  articles  so  excluded  from  the  definition  of  trade  machinery  are  not  per-> 
sonal  chattels  within  the  Act  for  any  puriK)se ;  though  they  are  not  actiially 
afiBxed  to  the  land  with  which  they  are  assigned,  but  to  the  land  of  a  stranger 
over  which  there  is  an  easement:  Topham  v.  Greermde  Brick  Co.^  37  Ch.  D. 
281 ;  q,  v.  as  to  omission  of  copyholds  m  sect.  4 :  Re  Lusty,  60  L.  T.  N.S.  160j 
37  W.  R.  304. 

A  tramway  in  a  stone  quarry,  and  a  steam  crane  cramped  on  to  lar^e 
stones  and  kept  in  position  by  two  guys,  are  respectively  ** fixtures"  withm 
the  Act:  Exp,  Moore  and  Bobinson*s  Banking  Co.,  Re  Armitage,  14  Ch.  D. 
379. 

An  agreement  charging  mills,  plant,  machinery  and  fixtures,  though  not 
in  the  statutory  form  and  unregistered,  was  held  invalid  only  so  far  as  it 
purported  to  cliorge  trade  machinery,  &c.,  which  were_p6rsonal  chattels:  Re 
London  and  Lane.  Paper  Mills  Co,,  W.  N.  (86)  36 ;  68  L.  T.  N.S.  798. 

Trade  fixtures  erected  by  a  lessee,  which  as  against  his  lessor  he  may  re- 
move at  the  end  of  his  term,  will  pass  by  a  mortgage  of  the  term :  Mather  v. 
Fraser,  2  K.  &  J.  536 ;  Exp.  Barclay,  Re  Gowan,  5  D.  M.  &  G.  403 ;  Boyd  v. 
Shorrock,  5  Eq.  72 ;  Tottenham  v.  Swansea  Zinc  Ore  Co.,  52  L.  T.  N.S.  738; 
Paine  v.  Matthews,  53  L.  T.  N.S.  872 ;  and  even  by  deposit  of  the  lease  as 
against  a  subsequent  mortgagee  or  holder  of  an  unregistered  bill  of  sale  of 
such  fixtures :  Meux  v.  Jacobs,  L.  E.  7  H.  L.  481 ;  and  see  Williams  v.  Evans, 
23  Beav.  239;  but  in  the  absence  of  express  stipulation,  the  absolute  property 
in  them,  with  the  right  to  remove  and  sell,  does  not  pass :  Southport  Banking 
Co.  V.  Thompson,  37  Ch.  Div.  64 ;  explaining  Hawtry  v.  Butlin,  sup. 

But  as  against  the  trustee  in  bankruptcy  or  in  liquidation,  trade  fixtures 
cannot  be  effectually  assigned  by  a  deposit  of  the  lease  without  any  memo* 
randum  of  charge :  Re  Trethowan,  Exp.  Tweedy,  5  Ch.  1).  559. 

Lessee  from  mortgagor  in  possession  is  entitled  to  trade  fixtures  brought 
on  by  him  as  against  me  mortgagee  selling  under  his  power  of  sale :  Sanders 
V.  Davis,  15  a  B.  D.  218. 

The  power  of  sale  conferred  by  the  Conveyancing  Act,  1881,  s.  19,  does 
not  autnorize  a  sale  of  fixtures  separately  from  the  land :  Re  Yates,  Batcheldor 
V.  r.,  38  Ch.  Div.  112,  128. 

If  the  article  or  machine  is  no  further  attached  than  by  its  own  weight,  it 
will  in  general  remain  a  chattel,  imless  the  intention  is  apparent  to  make  it 
a  permanent  adjunct  or  part  of  the  land :  Holland  v.  Hodgson,  L.  E.  7  C.  P. 
328,  333;  Exp,  Astbury,  4  Ch.  630 ;  Huichinson  v.  Kay,  23  Beav.  413;  and 
see  D'Eyncourt  v.  Gregory,  3  Eq.  382;  Millar,  Bills  of  Sale,  152,  153. 

On  the  other  hand,  articles  or  machiner]^  which  have  been  in  any  way 
fixed,  as  by  bolts  or  screws,  &c.,  though  easily  removable  and  fixed  for  the 
purposes  of  more  convenient  use  only,  will  pass  to  the  mortgagee  as  affixed 
to  tne  freehold :  Crossy.  Barnes,  46  L.  J.  Q.  B.  479 ;  Holland  y,  Hodgson,  sup. ; 
Longbottom  v.  Berry,  L.  E.  5  Q.  B.  123 ;  Walmsleyy.  Milne,  7  C.  B.  N.S.  116; 
Exp.  Asibury,  sup. 

So  also  leathern  driving  belts,  removable  when  machinerv  was  thrown  out 
of  gear,  but  forming  a  necessary  part  of  such  machinery  :  Sheffield,  <kc.  Build- 
ing Soc,  V.  Harrison,  15  Q.  B.  Div.  358. 

So  also  if  affixed  by  a  lessee  during  his  term  for  his  more  convenient  use 
of  the  property :  Boyd  v.  Shorrock,  5  ilq.  72. 

As  between  miners  with  a  customary  right  of  mining  and  the  owner  of  the 
soil,  the  maxim  **quicquid  plantatur  solo,  solo  cedit"  does  not  apply,  and  the 
miners  are  entitled,  while  their  interest  continues,  to  remove  buildings 
erected  by  them  for  the  purpose  of  mining :  Wake  v.  Hall,  8  App.  Cas.  195. 

A  prehistoric  chattel  (e.  g.,  an  ancient  boat)  found  beneath  tne  surface  of 
land  m  lease  belongs  to  lessor,  not  to  lessee :  Elwes  v.  Brigg  Gas  Co.^  33  Ch, 
D.  662. 
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The  object  and  ptupose  of  the  annexation,  whether  for  l&e  permanent  and 
substantial  improvement  of  the  dwelling  or  property,  perpetui  uatu  causa,  or 
merely  for  the  better  and  more  convenient  enjoyment  of  the  premises  (as  in 
the  case  of  a  mirror,  dock,  carpet,  or  gas-meter),  will  also  bo  taken  into 
consideration :  The  Queen  v.  Z«,  L.  B.  1  Q.  B.  241 ;  Parsone  v.  Hind,  14 
W.  B.  660;  Hellawell  v.  Eastwood,  6  Ex.  295. 

Stock-in-trade,  referred  to  in  the  inventory,  bat  not  mentioned  in  the 
deed,  did  not  pass  by  the  mortgage  of  a  founchy  with  tiie  ensines,  fixtures, 
machineij,  &c.,  and  working  plajat  therein,  **  more  particularly  enumerated 
and  specified  in  an  inventory  of  even  date  to  be  signed  by  the  parties  and 
read  and  construed  as  part  of  these  presents : ''  Exp.  Jardine,  10  Ch.  322. 

As  to  restraining  general  words  to  articles  efusdem  generis  with  previously 

rsified  fixtures,  see  Bishop  v.  Elliot,  11  Exch.  113;  Roey.  Siddone,  22  CU 
Div.  224;  Crompton  v.  Jarratt,  30  Ch.  Div.  298;  WUUb  v.  Watney,  51 
L.  J.  Ch.  181. 

As  between  the  mortgagees  in  possession  of  business  premises  with  the 
machinery  and  fixtures,  and  the  executors  of  the  mortgagor,  a  sum  awarded 
as  compensation  for  loss  of  profits  from  the  premises  having  been  taken  by  a 
00.  belongs  to  the  mortgagees :  Pile  v.  P.,  3  Ch.  Div.  36. 

The  tenant's  right  to  remove  fixtures  which  have  been  put  up  with  the 
consent  of  the  landlord  (see  14&15y.  c.  51)  has  been  extended  by  the  Agri- 
cultural Holdings  Act,  1883  (46  &  47  Y.  c.  61),  s.  34,  to  all  cases  where,  after 
the  commencement  of  the  Act,  a  tenant  afiBxes  to  his  holding  an^  engine, 
machinery,  fencing,  or  other  fixture,  or  erects  any  building  for  which  he  is 
not  entitled  under  the  Act  to  compensation,  and  which  is  not  so  affixed  or 
erected  in  pursuance  of  some  obhgation  in  that  behalf  or  instead  of  some 
fixture  or  building  belonging  to  the  landlord. 

And  see  upon  the  subject  of  fixtures,  Amos  &  Ferard  on  Fixtures; 
Prid.  Conv.  vol.  i.  pp.  736—739;  14th  ed.  691  eeq, ;  2  Sm.  L.  C.  {ElwesY. 
Mawe)  162,  182;  9th  ed.  182,  202;  Woodfall,  581—608. 

(ll.)   MORTGAaES  OF  SHIPS. 

The  jurisdiction  under  this  head  being  now  (under  Jud.  Act,  1873,  ss.  6,  76) 
commonly  exercised  by  the  Frobato,  Divorce  and  Admiralty  Division,  the 
reader  is  referred  to  Seton,  4th  ed.  pp.  1104—1113. 


Section  VII. — ^Mortgages  by  Companies. 

1.  Inquiries  as  to  Debentures  affecting  a  Company  in  course  of 
Winding  up. 

Let  the  following  &e. — 1.  An  inquiry  what  debentures  or  mortgage 
securities  have  been  issued  or  created  by  the  said  association  or  the 
directors  thereof  since  the  registration  of  the  said  association ;  2.  An 
inquiry  which  of  the  debentures  are  still  unpaid  or  subsisting,  and 
what  persons  are  the  holders  of  the  same  respectively  ;  3.  An  inquiry 
what  property,  moneys,  or  assets  of  the  association  are  included  in 
the  said  several  debentures,  and  the  charge  or  security  thereby  created ; 
4.  An  account  of  the  principal  and  interest  moneys  secured  by  and 
due  under  or  in  respect  of  the  said  debentures  respeddvaly,  and  to 
whom  the  same  respectively  are  due.  Stay  proceedings  in  the  action 
(against  the  association)  until  further  order. — Liberty  to  apply. — 
Huntingdon  v.  Coal  Consumers*  Association  {Limited)^  V.-C.  M.,  at 
Chambers,  4  Aug.  1876,  A.  1928 ;  Palmer,  Company  Precedents,  408. 
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2.  Account  in  Debenture-holders^  Action^  distinguishing  between 
different  Classes. 

This  action  coining  on  &c.  in  the  presence  of  counsel  for  the  Pit 
and  Defts,  Let  the  following  account  be  taken,  that  is  to  say : — An 
account  of  what  is  due  to  the  Fit  and  the  other  holders  of  debentures 
of  the  Deft  co.  on  the  security  of  the  said  debentures,  distinguishing 
the  holders  of  the  A.,  B.,  C,  D.,  and  E.  debentures  in  the  pleadings 
referred  to. — Adjourn  further  consideration. — Liberty  to  apply  with 
respect  to  a  sale  and  generally,  and  notice  of  this  judgment  is  to  be 
served  on  a  representative  of  each  class  of  debenture-holders  not  a 
party  to  the  action. —  Thorn  v.  The  Explosives  Co.  (Limited),  Kay,  J., 
25th  July,  1885,  B.  1257. 

3.  Declaration  of  Charge  on  Heal  and  Personal  Property  of  a  Com- 
pany  in  favour  of  Debenture-holders — Account — Sale. 

Declare  that  the  Pit  and  the  other  holders  of  mortgage  debentures 
of  the  CO.  issued  under  and  in  pursuance  of  the  deed  dated  &c.,  made 
between  &c.,  are  entitled  to  a  charge  on  all  the  real  and  personal 
property  of  the  co.  for  securing  the  repayment  of  the  principal  moneys 
and  interest  in  the  said  mortgage  debentures  mentioned ;  And  Let  the 
following  &c. : — An  account  of  what  is  due  to  the  Pit  and  the  other 
holders  of  mortgage  debentures  of  the  co.  on  the  security  of  the  said 
mortgage  debentures  and  the  said  deed ;  And  Let  the  real  and  per- 
sonal property  comprised  in  the  said  deed  and  the  business  of  the  co. 
be  sold  as  a  going  concern,  with  the  approbation  of  the  Judge ;  And 
Let  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the  credit 
&c. — Continue  the  receiver  appointed,  and  the  injunction  awarded  by 
the  order  dated  &c. — ^Adjourn  &c. — Perry  v.  Clutton  Coal  Co.  {Limited)^ 
V.-C.  M.,  7  July,  1876,  B.  1231 ;  Pahner,  410;  5th  ed.  618. 

For  declaration  that  the  trusts  of  a  mortgage  debenture  deed  ought  to  be 
performed  &c.,  with  accounts  of  the  trust  estate  therein  comprised  come  to  the 
nands  of  the  trustees  (Defts),  of  interest  due,  and  of  principal  secured  by  the 
deed,  see  Hill  v.  Bristowe,  M.  E.,  16  July,  1876,  A.  1321. 

4.  The  Like — Accounts^  Inquiries  and  Directions — 0.  xv.  1. 

Let  the  following  &c. : — 1.  An  account  of  what  is  due  for  principal 
and  interest  to  the  Pits  and  the  other  holders  of  debentures  issued  by 
the  Deft  co.,  distinguishing  the  holders  of  the  A.  and  B.  debentures  in 
the  pleadings  referred  to ;  2.  An  inquiry  of  what  the  property  com- 
prised in  and  charged  by  the  A.  and  B.  debentures  respectively 
consists,  and  in  whom  the  same  is  vested ;  3.  An  inquiry  what  steps 
ought  to  be  taken  for  getting  in  such  parts  (if  any)  of  the  said  pro- 
perty as  may  be  outstanding;  4.  An  inquiry  in  what  way  the  pro- 
perty comprised  in  and  charged  by  the  said  respective  securities  can 
best  be  realized  for  the  benefit  of  the  Pits  and  the  other  debenture- 
holders,  and  whether  a  sale  or  mortgage,  or  sales  or  mortgages,  of 
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any  and  what  poridons  of  the  same  is  or  are  necessary  or  desirable  for 
that  purpose  ;  5.  An  inquiry  whether  any  and  what  contracts  for  the 
purchase  or  leasing  by  the  co.  of  any  property  haye  been  entered  into, 
and  what  steps  ought  to  be  taken  in  respect  thereof. — Continue  the 
receiver  and  manager.  —  Adjourn  further  hearing  of  this  matter 
without  requiring  the  action  to  be  brought  on  for  trial. — ^liberty 
to  apply.--/)air«o»  v.  Owen^  V.-C.  M.,  11  Nov.  1876,  A.  1778 ;  Pahner, 
409  ;  5th  ed.  619. 

For  the  like  accounts  and  inquiries,  with  appointment  of  the  liquidator  of 
the  Deft  oo.  as  receiver  of  the  property  comprised  in  the  mortgage  debenture 
deed  without  security,  see  SlaUr  v.  Darlaston  Steel  Co,,  M.  B.,  2  June,  1877, 
B.  1396. 

6.  Judgment  in  Debenture^holder^a  Action  against  Company. 

Declabe  that  the  trusts  of  the  indenture  dated  &c.  in  the  writ 
mentioned  ought  to  be  performed  and  carried  into  execution,  and 
order  and  adjudge  the  same  accordingly. — ^And  Let  the  following 
accounts  and  inquiry  be  taken  and  made,  that  is  to  say : — I.  An 
account  of  what  is  due  from  the  Deft  co.  to  the  Pit  for  principal 
and  interest  in  respect  of  the  debentures  issued  by  the  Deft  co.  held 
by  him,  and  also  what  is  due  to  all  other  the  holders  of  similar  deben- 
tures issued  by  the  Deft  co. ;  2.  An  inquiry  of  what  particulars  the  pro- 
perty now  subject  to  the  trusts  of  the  said  indenture  consists ;  3.  An 
account  of  the  property  come  to  the  hands  of  or  received  by  the 
Defts  C.  n.  and  E.  M.,  or  either  of  them,  or  by  any  other  person  or 
persons  by  the  order  or  for  the  use  of  the  said  Defts  as  the  trustees  of 
the  said  indenture,  distinguishing  in  such  accoimt  between  capital  and 
income. — Appoint  receiver  with  usual  directions. — ^Adjourn  further 
consideration,  with  liberty  to  apply. — Slater  v.  Darlaston  Steel  and  Iron 
Co,,  M.  E.,  2  June,  1877,  B.  1396. 

6.  Declaration  of  Dehenture^holdern^  Charge — Receiver  and  Manager 
— Inquiries — Prioritg — Realization. 

Upon  motion  for  judgment  &c.  by  counsel  for  the  Pit,  and  upon 
hearing  counsel  for  the  Defts,  Declare  that  the  Pit  and  the  other 
holders  of  the  mortgage  debentures  issued  by  the  C.  Tramwajs  Co. 
imder  the  C.  &c.  Act,  are  entitled  to  stand  and  be  treated  as  judgment 
creditors  of  the  Deft  co.  for  the  principal  sums,  amoimting  together  to 
£ — ,  which  became  due  to  them  from  the  Deft  co.  on  &c.,  together  with 
£ —  for  interest  from  &c.  to  the  date  of  this  judgment. — ^Appoint  A.  B. 
receiver  and  manager  of  all  the  property  and  effects  of  the  Deft  co. 
(if  any)  not  comprised  in  or  subject  to  the  said  order  appointing  him 
receiver  and  manager  of  the  property  and  undertaking  of  the  Deft  co. 
— Let  the  following  accounts  and  inquiries  be  taken  &c. — 1.  An  inquiry 
what  mortgage  debentures  or  mortgage  securities  have  been  issued  or 
created  by  the  X.  co.,  the  Z.  co.,  and  by  the  Deft  co.  respectively, 
other  than  and  in  addition  to  the  mortgage  debentures  for  £ —  above 
mentioned;   2.   An  inquiry  which  of  the  mortgage  debentures  or 
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Becurities  bo  issued  or  created  by  tlie  said  cos.  respectiTely,  are  still 
unpaid  or  subsisting,  and  what  persons  are  the  holders  of  the  same 
respectively,  and  also  what  persons  are  the  holders  of  the  said  mort- 
gage debentures  for  £ —  above  mentioned ;  3.  An  inquiry  what  pro- 
perty, moneys,  or  assets  of  the  Deft  co.  are  included  or  comprised  in 
the  said  several  mortgage  debentures  referred  to  in  inquiry  No.  2 ; 

4.  An  account  of  the  principal  and  interest  moneys  secured  by  or  due 
under  or  in  respect  of  the  said  mortgage  debentures  respectively,  and 
to  whom  the  same  respectively  are  due,  and  what  are  their  respective 
priorities ;  5.  An  inquiry  in  what  way  the  property  comprised  in  or 
charged  by  the  said  respective  securities,  can  best  be  realized  or  dealt 
with  for  the  benefit  of  the  Fit  and  the  other  holders  of  the  said 
mortgage  debentures,  having  regard  to  their  respective  interests  and 
priorities. — ^Liberty  to  receiver  and  manager  to  take  necessary  pro- 
ceedings for  the  purpose  of  making  the  rights  of  the  Pit  and  the 
other  holders  of  the  mortgage  debentures  for  the  said  £ —  and 
interest  under  this  judgment,  available  for  the  further  security  of  the 
persons  entitled  thereto,  against  the  property  and  effects  of  the  Deft 
CO.  (if  any)  not  comprised  in  the  said  mortgage  debentures,  or  any  of 
them. — ^Adjourn  further  consideration. — Liberty  to  apply. — Hope  v. 
Croydon,  ^c.  Tramways  Co.,  North,  J.,  11  February,  1887,  A.  214  ; 

5.  a,  34  Ch.  D.  370. 

7.  Declaration  of  Priority  of  Debenture-holders  over  the  General  and 
Unsecured  Creditors  of  a  Cotnpany^  with  Directions  for  Payment. 

This  Court  being  of  opinion  that  all  the  property,  book  debts, 
credits,  assets,  moneys,  and  other  effects  of  or  to  which  the  co.  was 
possessed  or  entitled  at  the  commencement  of  the  winding  up  of  the 
said  CO,  are  subject  to  the  debenture  securities  and  the  charges  thereby 
created  in  favour  of  the  applicants,  and  ought  to  be  applied  in  the 
first  instance  to  satisfy  and  provide  for,  pro  tantoy  the  respective 
amounts  due  to  the  applicants  for  principal  and  interest  in  respect  of 
such  mortgage  debentures  rateably,  in  proportion  to  the  said  respective 
amounts  of  such  mortgage  debentures,  in  priority  to  the  general 
unsecured  creditors  of  the  co..  Let  the  liquidators  of  the  co.,  out  of  the 
assets  of  the  said  co.,  pay  and  satisfy  the  said  principal  moneys  due  to 
the  said  debenture  holders,  with  interest  thereon  at  the  rate  of  £18 
p.  c.  per  ann.  {the  amount  of  interest  mentioned  in  the  securities) 
down  to  the  day  of  payment,  and  also  pay  to  the  said  debenture* 
holders  their  costs  of  and  occasioned  by  this  application,  to  be  taxed 
&c.,  including  the  costs  of  the  summons  on  the  &c.,  taken  out  by  the 
said  liquidators,  and  any  other  the  costs  of  the  said  debenture-holders 
(if  any)  properly  incurred  as  mortgagees,  all  such  payments  to  be 
made  in  priority  to  the  payment  of  the  costs  hereinafter  mentioned, 
and  of  the  costs  of  the  liquidators  of  this  application,  and  also  previous 
to  any  payment  to  the  general  and  unsecured  creditors  of  the  co. ; 
And  Let  the  liquidators,  out  of  the  assets  of  the  co.  retain  their  own 
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costs  and  paj  the  said  &c.  {certain  of  the  general  creditors)  their  costs  of 
this  application  and  of  the  said  summons,  such  costs  to  be  taxed  &c. — 
Re  the  General  South  American  Co.  (Limited),  V.-C.  M.,  14  March,  1876, 
A.  459  ;  S.  a,  2  Ch.  D.  337 ;  Re  Cannock  and  Windlehury  CoUiery  Co,, 
Chitty,  J.,  25  July,  1882,  A.  1692. 


8.  Mortgage  of  Raiboay — Account  of  what  is  due^  Appointment  of 

Receivers, 

Let  the  following  &c. :  1.  An  account  of  what  is  due  to  the  Pit  8. 
for  principal  and  interest  upon  the  security  of  the  indenture  of  mort- 
gage dated  &c. ;  2.  An  account  of  what  is  due  for  principal  and  interest 
to  the  other  mortgagees  of  the  undertaking  in  the  pleadings  men- 
tioned who  are  entitled  to  rank  pari  passu  with  the  Pit  as  creditors  of 
the  said  undertaking ;  3.  An  inquiry  whether  there  are  any  other  and 
what  incumbrances  and  charges  on  the  rates,  tolls,  and  sums  of  money 
arising  and  accruing  from  the  undertaking  of  the  G.  E.  By.  Ck).,  as 
described  in  the  said  Act  {the  Act  under  which  the  co.  is  established)^ 
and  what  are  their  priorities  with  reference  to  the  said  mortgagees  as 
between  themselves. — Direction  for  appointment  of  A.,  the  secretary, 
and  B.,  the  chief  officer  of  the  co.,  as  receivers,  without  salary,  of  the 
rates,  tolls,  and  sums  of  money  arising  and  accruing  from  the  said 
undertaking,  and  for  payment  out  of  the  moneys  received  by  them  of 
all  expenses  proper  and  necessary  for  the  maintenance,  management, 
and  working  of  the  railway. — [See  Chap.  XXXII.,  Sect.  I.,  Forms  32, 
33,  sup.  Vol.  I.,  pp.  649,  650.]  And  the  Defts,  the  G.  E.  Ey.  Ck)., 
by  their  counsel  admitting  that  their  net  income  is  more  than  suffi- 
cient to  keep  down  the  interest  on  their  mortgages,  Let  the  receivers 
keep  down  interest,  pass  their  accounts,  and  pay  balances  into  Court. 
— ^Adjourn  &c. — ^liberty  to  apply. — Smith  v.  G.  E.  Rg,  Co,,  V.-C.  M., 
2  July,  1867,  B.  1555;  Earl  of  Essex  v.  Hatfield  and  St,  Alban's  Ry, 
Co,,  V.-C.  B.,  19  Nov.  1870,  A.  2849. 

9.  Lloyd^s  Bonds — Declaration  of  Rights  of  Holder, 

Vabt  so  much  of  the  said  order  as  declares  that  so  much  of  the 
moneys  advanced  by  L.  and  secured  by  Lloyd's  bonds  as  was  applied  for 
the  benefit  of  the  C.  and  Y.  Ey.  Co.,  constituted  a  debt  in  equity,  pay- 
able out  of  the  assets  of  the  co.,  and  which  must  be  paid  before  any  of 
the  shareholders  take  any  part  of  the  funds  of  the  co. ;  and  so  much  of 
the  said  order  as  directed  an  inquiry  how  much  (if  any)  of  the  money 
purported  to  have  been  advanced  by  the  said  L.,  and  to  be  secured  by 
Lloyd's  bonds,  was  applied  for  the  benefit  of  the  said  co. ;  And  in  lieu 
thereof.  Declare  that  the  receipt  and  expenditure  by  the  directors  of 
the  CO.  in  payment  of  any  sums  advanced  on  or  procured  by  means  of 
the  deposit  of  the  alleged  bonds,  was  pro  tanto  an  adoption  by  the  co. 
of  the  transactions ;  and  having  regard  to  the  representations  contained 
in  the  alleged  bonds,  the  moneys  so  expended  constituted  debts  owing 
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from  the  co. ;  Let  an  inquiry  be  made  whether  the  co.  had  the  benefit 
of  any  and  what  expenditure  of  any  sums  recoverable  from  the  co.,  of 
any  and  what  sums  advanced  on  or  procured  by  means  of  any  and 
which  of  the  deposits  of  the  alleged  bonds,  and  whether  any  and 
which  of  the  sums  so  expended  still  remain  unpaid  by  the  co. — Re  The 
Cork  and  Youghal  Ry.  Co.y  L.  G.  and  L.  J.  G.,  5  Aug.  1869,  A.  2699 ; 
4  Ch.  748. 

10.  Railway  Rent-chargesy  and  Mortgage  Debentures — Priorities 

declared. 

Declare  that  the  owners  of  the  several  rent-charges  mentioned  in 
the  Chief  Clerk's  certificate,  dated  &c.,  are  entitled  to  a  charge  upon 
all  the  lands  of  the  co.  comprised  in  their  several  deeds  of  charge,  and 
upon  all  the  earnings  and  profits  of  the  undertaking  of  the  co.  in 
priority  to  all  other  the  creditors  of  the  co. ;  and  that  they  are,  as 
between  themselves,  entitled  to  be  paid  such  rent-charges  pari  passu  ; 
And  that  the  holders  of  the  several  mortgage  debentures  mentioned 
in  the  said  certificate  are  entitled  to  a  charge  upon  all  the  profits  of 
the  undertaking  of  the  said  co.  in  priority  to  all  other  the  creditors  of 
the  said  co.,  except  the  owners  of  the  said  rent-charges,  and  that  they 
are,  as  between  themselves,  entitled  to  such  cheLTges  pari  passu. — Eyton 
V.  Denbigh  and  Corwen  Ry.  Co,,  M.  E.,  15  March,  1869,  A.  878 ;  7  Eq. 
439. 

11.  Inquiries  as  to  Rent-charges  granted  by  a  Railway  Company — 
Application  by  Receiver  of  Balances  after  Payment  of  the  Working 
Eoppenses  in  Satisfaction  of  the  Arrears  of  Rent-charges, 

Upon  motion  &c.,  Let,  in  addition  to  the  inquiry  directed  by  the 
order  dated  &c.,  the  following  &c. :  1.  An  inquiry  what  rent-charges 
have  been  granted  by  the  Defts,  the  M.  Ey.  Co.,  to  vendors  to  them  of 
lands  purchased  for  the  purposes  of  their  undertaking.  2.  An  inquiry 
who  are  now  entitled  to  such  rent-charges  respectively.  3.  An  inquiry 
how  such  rent-charges  respectively  are  secured.  4.  An  inquiry  what 
is  now  due  in  respect  of  such  rent-charges  respectively ;  And  Let, 
notwithstanding  the  said  order,  dated  &c.,  the  receiver  appointed  by 
the  order,  dated  &c.,  apply  uny  balances  now  or  hereafter  in  his  hands, 
after  payment  of  the  working  expenses  of  the  railway,  in  meeting 
arrears  of  rent-charges  and  the  accruing  payments  thereof  rateably 
pari  passu^  so  far  as  the  same  will  extend  ;  And  Let  the  Pit  be  at 
liberty  to  attend  the  proceedings  under  the  said  order,  dated  &c. ;  and 
the  costs  of  the  Pit  of  this  motion  are  to  be  costs  in  this  action,  and  the 
costs  of  Or,  and  B.  are  to  be  costs  in  the  above-mentioned  matters. — 
Forster  v.  The  Manchester  and  Milford  Ry,  Co,y  Re  The  Manchester,  Sfc, 
Co.,  Re  The  Railway  Cos.  Act,  1867,  V.-C.  H.,  9  Dec.  1875,  A.  91. 

For  order  in  Chambers,  in  a  suit  to  foreclose  a  mortoage  of  canal  shares 
and  tolls,  where  successive  foreclosures  had  been  ordex^  in  the  decree, 
directing  the  Pit  in  possession  to  appropriate  the  net  moneys  received  by  him 
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for  tolls  and  otherwise,  after  the  first  day  fixed  for  payment,  in  satisfaction 
of  the  subeeqoently-aocruing  interesti  see  Qumey  y.  DuckeU,  Y.-C.  S.,  29 
July,  1853»  A.  1488. 

NOTES. 
MORTOAOES  BY  COICPAKIES. 

By  the  Companies  Act,  1862,  s.  43,  a  register  is  to  be  kept  in  which 
all  mortgages  or  charges  affecting  property  of  a  limited  oo.  are  to  be 
entered,  with  a  short  description  of  the  property  mortgaged  or  charged,  the 
amount  of  charge  created,  and  the  names  of  the  mortgagees  or  persons 
entitled  to  such  charge.  In  case  of  non-entry,  a  penalty,  not  exceeding 
£oO,  is  imposed  upon  every  director,  manager,  or  other  officer  of  the  co.  who 
knowingly  and  wilfuUy  authorizes  or  permits  the  omission  of  such  entry ; 
the  register  is  to  be  open  to  inspection  by  any  creditor,  or  member  of  the  oo. ; 
with  penalties  in  case  of  refusal  of  inspection,  and  power  to  a  Judge  in  Cham- 
bers, or  the  Vice-Warden  of  the  Stannaries  in  the  case  of  cos.  subject  to  his 
jurisdiction,  by  order  to  compel  inspection. 

Omission  to  register  a  mortgage  aoes  not  render  it  void  as  against  the  co. : 
Exp,  Valpy  and  Chaplin j  7  Ch.  289 ;  nor  will  the  priority  of  mortgagees  over 
the  general  creditors  of  the  co.  be  affected  by  impenect  registration :  Jie 
General  South  American  Co,,  2  Ch.  D.  337.  It  was  formerly  held  that  if  the 
persons  advancing  money  on  debenture  or  mortgage  were  themselves  directors 
their  securities  were  invalid:  The  Native  Iron  Co.,  2  Ch.  D.  345;  Be  Wi/nn 
Hall  Coal  Co. J  10  Eq.  515 ;  Exp,  Valpy  and  Chaplin,  sup,;  and  that  the  officer 
whose  duty  it  is  to  make  the  entry  or  see  it  made  (including  the  solr  for 
the  CO.  in  the  matter^  not  only  incui*s  a  penalty  but  loses  the  benefit  of  the 
security  as  against  the  general  creditors  of  the  co.,  see  £f.  C, ;  and  see  T?ie 
General  Provident  Co.,  17  W.  R.  514;  Brice,  Ultra  Vires,  632;  but  the  dis- 
qualification was  held  to  be  personal,  and  not  to  extend  to  the  sub-mort- 
gagees from  the  director  or  officer :  Be  International  Pulp,  &c,  Co,,  6  Ch.  D. 
556 ;  or  to  a  mortgage  to  a  firm  of  partners  who  were  not  all  directors :  lie 
South  Durham  Iron  Co.,  Smithes  Case,  11  Ch.  Div.  579;  Ee  Underhank  MilU 
Co.,  31  Ch.  D.  226;  and  as  against  general  creditors  non-registration  of  the 
mortj^ge  deed,  as  required  by  sect.  43,  will  not  render  void  debentures  held 
by  duectors:  see  The  Globe  Insurance  Co.,  27  W.  B.  424 ;  and  the  House  of 
liords  has  now  held,  disapproving  previous  decisions,  that  the  mere  omission 
to  register,  without  conc^Eilment,  does  not  invalidate  the  debentures  of  a 
director  as  against  unsecured  creditors  or  other  debenture-holders  who  are 
not  shown  to  have  relied  on  the  register :  Wright  v.  Norton,  12  App.  Cas. 
371 ;  approving  lie  Globe  Iron  and  Steel  Co.,  48  L.  J.  Ch.  295. 

If  the  omission  to  register  had  not  been  knowingly  or  wilfully  authorized 
by  the  directors,  the  mortgaffees,  but  arose  from  the  omission  of  the  secre- 
tary to  comply  with  their  direction,  they  did  not  lose  t^e  benefit  of  the 
security,  and,  having  realized  before  the  winding-up,  would  not  be  ordered  to 
refimd:  Ee  Hackney  Newspaper  Co,,  3  Ch.  D.  669. 

As  to  what  is  sufficient  r^stration,  see  Ee  Underbank  Mills  Co,,  31  Ch.  D. 
226,  where  the  registration  was  held  not  to  bQ  invalidated  by  reason  of  its 
being  in  a  book  called  ** register  of  transfers;"  nor  by  an  error  which  was 
not  one  of  substance,  and  had  not  raised  any  question  of  priority. 

Future  or  imcaUed  capital  may  be  validly  mortgaged  if  such  mortgage  is 
authorized  by  the  memorandum  and  articles  of  association :  Ee  Pyle  Worke^ 
44  Ch.  Div.  534;  Howard  v.  Patent  Ivorjf  Co.,  38  Ch.  D.  156;  The  Phctnix 
Bessemer  Steel  Co,,  44  L.  J.  Ch.  683;  notwithstanding  the  doubt  expressed  in 
Stanley's  Case,  4  D.  J.  &  S.  407. 

But  under  a  power  to  pledge,  mortgage,  or  charge  the  works,  property, 
and  effects  of  the  co.,  the  proceeds  of  a  future  call  cannot,  though  the  pro- 
ceeds of  a  call  already  made  but  not  paid  can,  be  charged :  Be  ^7ihsy  Brook 
Co,  (2),  10  Eq.  381 ;  and  see  King  v.  Marshall,  33  Beav.  565. 

In  the  absence  of  any  direct  prohibition  in  the  articles,  a  joint  stock  co. 
may  secure  a  past  debt  by  deposit  of  title  deeds :  Ee  Patent  File  Co.,  6  Ch.  83. 

Where  directors  of  a  co.  have  power  to  create  a  charge,  and  have  intended 
BO  to  do,  effect  will  be  given  to  the  intention,  though  it  has  been  incom- 
pletely carried  out :  The  Strand  Music  Hall  Co,,  3  D.  J.  &  S.  147. 
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Unsecured  debts  contracted  between  execution  and  registration  of  a  mort- 
gage will  not  be  preferred :  Re  Underhank  Mills  Co,,  31  Ch.  D.  226. 

And  as  to  the  power  of  directors  to  borrow  money  on  behalf  of  their  co., 
see  Lindl.  283 ;  6th  ed.  187  et  seq. ;  Palmer,  6th  ed.  280. 

DEBENTUBES  AND  DEBENTTJllE  STOCK. 

Powers  are  also  given  to  cos.  by  the  Companies  Clauses  Acts,  1863,  1869 
(26  &  27  y.  c.  118;  32  &  33  Y.  c.  48),  to  raise,  by  means  of  debenture  stock 
at  a  fixed  and  perpetual  preferential  interest,  payable  as  the  co.  thinks  fit, 
all  or  any  part  of  the  money  which  they  are  authorized  to  raise  by  mortgage 
or  bond,  but  the  issue  must  be  authorized  by  the  co.  according  to  26  &  27 
V.  c.  118,  s.  22 ;  and  see  Fish.  Mort.  1137,  &c. ;  4th  ed.  256,  1026 ;  Buckley, 
172  ;  Brice,  Ultra  Vires,  255  tt  stq. 

Debentures  may  be  issued  by  a  co.  under  a  general  power  of  borrowing 
in  part  discharge  of  existing  debts :  Inns  of  Court  Hotel  Co,^  6  Eq.  82. 

And  as  to  the  power  of  a  co.  to  charge  a  specific  asset,  notwithstanding  the 
existence  of  a  debenture  debt,  see  Ward  y.  Royal  Exchange  Shipping  Co,,  68 
L.  T.  N.S.  174. 

And  that  the  issue  of  debentures  as  collateral  security  for  advances  in  the 
course  of  business  is  not  idtra  vires  sect.  22  of  the  Companies  Clauses  Act, 
1863,  see  Whitehaven  Bkg,  Co,  v.  Reed,  64  L.  T.  N.S.  360. 

Borrowing  Powers,'] — A  trading  co.  has  an  implied  power  to  borrow  money 
reasonably  necessary  for  the  purposes  of  its  business :  General  A  uction  Co, 
V.  Smith,  (1891)  3  Cn.  432;  holding  that  Australian  Auxiliary  Co,  v.  Moun" 
sey,  4  K.  &  J.  733,  and  Bryon  v.  Met,  Saloon  Omnibus  Co,,  3  D.  G.  &  J. 
123,  are  not  aflPected  by  Blackburn  Bldg,  Soc,  v.  Canliffe  Brooks  &  Co,,  22 
Ch.  Div.  61,  or  Baroness  Wenlock  v.  River  Dee  Co,,  36  Ch.  D.  675,  n. ;  and 
see  Re  Hamilton's  Windsor  Ironworks  Co,,  12  Ch.  D.  707.  And  as  to  what 
purposes  are  necessary,  see  Re  Cunningham  &  Co,,  Simpson's  Claim,  36 
Ch.  D.  532,  where  a  promissory  note  given  by  the  manager  by  way  of 
guarantee  to  induce  a  person  to  supply  goods  to  the  co.  was  not  binding  on 
the  CO. 

But  even  when  the  co.  has  no  power  to  borrow,  yet  if  the  lender  can  show 
that  the  money  has  gone  to  pay  the  legal  liabilities  of  the  co.,  so  that  there 
has  thus  merely  been  a  change  of  their  creditors,  he  may,  on  the  principle  of 
subrogation,  raok  as  a  creditor :  Blackburn  B,  B.  Soc,  v.  Cunliffe,  22  Ch.  Div. 
61 ;  S.  C,  9  App.  Cas.  857;  Re  Cork  and  Youghal  Co,,  4  Ch.  748;  but  in 
order  to  prove  nis  case  the  lender  cannot  have  the  benefit  of  the  rule  in 
Clayton's  Case  (1  Mer.  672):  Blackburn,  &c,  Soc,  v.  Cunliffe,  sup,;  and  this 
right  extends  to  debts  and  liabilities  accruing  subsequently  to  the  advance 
by  the  lender:  Baroness  Wenlock  v.  River  Dee  Co,,  19  Q.  B.  Div.  155;  S,  C, 
10  App.  Cas.  364. 

A  bond  fide  sale  of  a  railway  co.'s  rolling  stock,  with  a  contemporaneous 
re-hiring  of  such  stock  from  the  purchasers  on  an  agreement  whereby,  on 
payment  of  instalments  equal  to  the  purchase-money  and  interest,  the 
rolling  stock  was  again  to  become  the  property  of  the  co.,  was  upheld  as  a 
valid  transaction,  though  the  co.  had  no  power  to  borrow,  and  the  intention 
was  to  effect  a  loan :  Yorkshire  Ry,  Waggon  Co,  v.  Madure,  21  Ch.  Div.  309. 

As  to  the  inability  of  a  majority  of  debenture-holders  to  bind  a  dissentient 
minority  as  to  the  application  of  a  fund  set  apart  to  meet  interest  on  the 
debentures,  see  Hay  v.  Swedish  and  Nortvegian  Ry,  Co,,  W.  N.  (89)  95. 

Priority  of  Debentures,'] — Debentures,  or  sets  of  debentures,  sealed  on  the 
same  day  may  nevertheless  rank  in  order  of  priority :  Oartside  v.  Silkstone 
and  Dodsworth  Coll,  Co,,  21  Ch.  D.  762 ;  a  fortiori,  if  issued  at  various 
times:  Re  Boythorpe  Coll.  Co,,  James  v.  B,,-W.  N.  (90)  28;  and  as  to  priori- 
ties inter  se  of  issues  of  debentures  and  debenture  atock  by  a  railway  co. 
under  the  provisions  of  successive  Acts  of  Parliament,  see  Harrison  v.  Corn^ 
wall  Minerals  Ry,  Co,,  18  Ch.  Div.  334. 

For  a  statement  of  the  law  as  to  the  effect,  as  regards  a  transferee,  of 
irregularity  in  the  issue  of  debentures  by  a  co.,  see  Re  Romford  Canal  Co., 
24  Ch.  D.  85,  92 ;  and  that  debentures  sealed,  but  not  delivered,  are  net 
"issued,"  see  Mowatt  v.  Castle  Steel  and  Iron  Works  Co.,  34  Ch.  Div.  58; 
Levy  V.  Abercorris  Slate  Co,,  37  Ch.  D.  260. 
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Provisions  in  a  co.'s  special  Act  that  moneys  were  to  be  borrowed  by  order 
of  a  general  meeting  were  held  directory  only,  and  not  to  postpone  money 
borrowed  T^ithout  such  order  to  other  mortgages  ranking  in  otner  respects 
pari  poMu:  Landoumers*  W.  of  Eng.  Drainage  Co,  v.  Aehford,  16  Ch.  D.  411. 

The  powers  of  borrowing  ^ven  by  the  Lands  Improvement  Companies 
Acts  do  not  override  a  restriction  on  borrowing  powers  imposed  hy  a  special 
Act:  Baronf>$$  We9)Iock  v.  River  Dee  Co,,  38  Ch.  Div.  534;  36  Ch.  D.  674; 
8,  C,  10  App.  Cas.  354 ;  nor  can  the  certificate  of  the  Indosure  Commrs, 
tiiough  ''  conclusive  evidence  *'  of  tbe  validity  of  a  charge,  render  it  valid  if 
it  is  ah  initio  ultra  vires. 

Debentures  charged  on  the  undertaking,  or  on  property  belonging  to  a  oo. 
for  tiie  time  being,  give  the  holders  a  charge  upon  the  land  and  omer  pro- 
perty of  tbe  CO.  in  priority  to  the  general  creditors  of  the  co. :  The  Marine 
Mansions  Co,,  4  Eq.  601 ;  The  Panama,  dtc.  Co.,  5  Ch.  Div.  318;  The  General 
South  American  Co,,  2  Ch.  Div.  337;  Form  7,  sup.  p.  1687;  and  to  the  expenses 
of  carrying  on  the  business  by  the  liquidators,  as  against  whom — subject 
only  to  the  cost  of  realizing — the  fund  belongs  to  the  debenture-holders :  T?ie 
Jiegenfs  Canal  Irmi works  Co,,  3  Ch.  Div.  411. 

Such  a  debenture  takes  effect  as  a  floating  security,  and  does  not  prevent 
the  CO.  from  making  valid  charges  for  money  necessary  for  the  carrying  on 
of  its  business :  Wheatley  v.  SilksUme  and  Haigh  Moor  Coal  Co,,  29  Ch.  D.  715; 
Re  Panama,  &c,  Co,,  5  Ch.  D.  318;  Re  Florence  Land  Co,,  10  Ch.  D.  530;  Re 
Hamilton's  Windsor  Ironuwrks  Co,,  12  Ch.  D.  707 ;  Re  Colonial  Trusts  Cor- 
poration,  15  Ch.  D.  465. 

A  transaction  whereby  two  directors,  acting  as  a  quorum,  ptaid  a  debt  to 
themselves  out  of  insurance  moneys  of  the  co.'s  premises  which  had  been 
burnt  down,  was  held  *'  a  dealing  in  the  course  of  the  co.'s  business"  within 
the  meaning  of  a  floating  security:  Willmott  v.  London  Celluloid  Co,,  34 
Ch.  Div.  147. 

The  right  of  the  holder  to  enforce  his  security  attaches  if  the  co.  parts 
with  the  whole,  or  substantially  the  whole,  of  its  assets  and  undertaking, 
otherwise  than  in  the  ordinary  course  of  business,  and  ceases  to  be  a  going 
concern :  Huhhuck  v.  Helms,  56  L.  J.  Ch.  536 ;  or  if  the  co.  is  wound  up, 
though  before  the  date  specified  for  payment :  Hodson  v.  Tea  Co,,  14  Ch.  D. 
859. 

And  as  such  a  debenture  ceases  to  be  a  fioating  security  upon  default  in 
payment  of  principal  or  interest,  a  purchaser  of  land  from  the  oo.  is  entitled 
to  reasonable  evidence  that  no  such  default  has  been  made :  Re  Home  and 
Hellard,  29  Ch.  D.  736. 

The  sheriff  seizing  goods  of  the  co.  in  execution  takes  (at  all  events  before 
sale)  subject  to  the  rights  of  debenture-holders  under  debenturee  con- 
stituting a  floating  security  over  all  the  property  of  the  co. :  Re  Opera,  Lim., 
(1891)  3  Ch.  (C.  A.)  260;  Re  Standard  Manufacturing  Co,,  (1891)  1  Ch.  627, 
640. 

Remedies  available  to  Debenture- holder s.l — The  right  of  the  debenture-holders 
may  be  asserted  by  summons :  Re  General  South  Am,  Co, ;  Re  Marine  Mansions 
Co.,  sup. 

Sect.  19  of  the  Conveyancing  Act,  1881,  conferring  a  power  of  sale,  has 
been  held  not  to  apply  to  the  debentures  of  a  joint  stock  co. :  Blaker  v.  HerU 
and  Essex  Waterworks  Co.,  41  Ch.  D.  399. 

As  to  the  appointment  of  a  receiver  in  a  debenture-holders*  action,  and  as 
to  the  right  of  a  receiver  appointed  by  debenture-holders  to  possession,  not- 
withstanding the  winding  up  of  the  co.,  v.  sup.  Vol.  I.  pp.  663,  664. 

As  to  the  efPect  of  the  Bills  of  Sale  Act,  1882,  s.  17,  excepting  '"deben- 
tures" from  the  operation  of  the  Act,  v,  sup,  p.  1681. 

Railway  cos.,  being  regarded  as  permanent  undertakings,  stand  on  a  dif- 
ferent footing:  see  The  Panama,  &c.  Co.,  3  Ch.  318,  321 ;  and  in  the  case  of 
railway  mortgage  debentures  made  in  the  form  given  in  the  Cos.  Clauses 
Act,  1845,  Sched.  C,  the  remedy  of  the  holder  isuj  action  to  recover  tiie 
amount  due  for  principal  and  interest,  or  by  the  appointment  of  a  receiver  of 
the  tolls,  or  sums  liable  to  the  payment  of  such  prmcipal  and  interest — **  the 
produce  of  the  fruit-bearing  tree  — but  he  does  not  thereby  acquire  a  specific 
charge  upon  the  surplus  lands  of  the  co.,  or  the  proceeds  of  their  sale,  so  as  to 
entitle  him  to  a  receiver  of  the  sale  moneys  or  interim  rents :  Gardner  v. 
L,  C.  &  D,  Ry,  Co.,  2  Ch.  201 ;  Re  Heme  Bay,  Jtc.  Co.,  10  Ch.  D.  42;  and  see 
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TKb  Imp,  Merc,  Credit  Assoc,  v.  The  Newry  and  Armagh  By.  Co.,  Ir.  E.  2  Eq.  1 ; 
Holland  v.  Cork  By.  Co.,  lb.  417,  and  Vol.  I.  sup.  pp.  663,  664. 

Nor  to  the  sale  of  a  waterworks  undertaking,  or  the  appointment  of  a 
manager :  Blaker  v.  Herts  and  Essex  Water  Co.,  41  Ch.  D.  399. 

A  condition  in  a  debenture  for  payment  at  a  time  and  place  is  not  broken 
unless  demand  is  made  at  the  specified  place :  Thorn  y.  City  Bice  Mills,  40 
Ch.  D.  357. 

Under  0.  Li.  1,  the  Court,  upon  the  interlocutory  application  of  a  creditor, 
whose  debt  is  secured  upon  the  real  estate  of  a  co.,  may  order  an  immediate 
sale  of  the  property  comprised  in  the  securities :  2>at;i«  v.  Ashunn,  26  W. 
B.  139. 

LloycPs  Bonds.^ — Lloyd's  bonds,  which  are  given  as  securities  for  work 
done,  and  materials  supplied  to  a  co.,  are  instruments  under  seal  containing 
an  acknowledgment  that  the  co.  *^  stand  indebted  to  — ,  in  the  sum  of  £ — , 
for  money  due  and  owing  from  the  co.  to  the  said  — ,"  with  a  covenant  by  the 
CO.  for  themselves,  their  successors  and  assigns,  to  pay  the  said  sum  u}K>n  the 
—  day  of  — ,  with  interest  thereon  at  —  p.  c.  from  the  date  thereof  imtil  pay- 
ment: see  Whiter.  Carmarthen  By.  Co.,  1  H.  &  M.  786. 

Notwithstanding  7  &  8  Y.  c.  85,  s.  19,  which  imposes  nenalties  on  a  co.  for 
giving  loan  notes  or  securities,  the  holders  of  these  bonds  have  a  valid  claim 
against  the  assets  of  the  co.  for  sums  due  on  the  bonds,  so  far  as  the  co.  have 
de  facto  had  the  benefit  of  the  sums  in  respect  of  which  the  bonds  were  given: 
Be  Cork  and  Yotighal  By.  Co.,  4  Ch.  748 ;  and  so  far  as  the  covenant  is  given 
in  respect  of  a  valid  debt  actually  due,  as  to  a  contractor  for  works,  &c. : 
White  V.  Carmarthen  By.  Co.,  sup. 

Such  bonds  cannot,  however,  be  validly  issued  for  the  mere  purpose  of 
raising  money  on  loan :  Chambers  v.  Manchester,  <tc.  By.  Co.,  5  B.  &  S.  588 ; 
Fountaine  v.  Carmarthen  By.  Co.,  5  Eq.  316;  Landowners^  West  of  England 
Drainage  Co.  v.  Ashf&rd,  16  Ch.  D.  411,  437. 

Mortgage  Debenture  Acts.^ — By  the  Morteage  Debenture  Acts,  1865,  1870 
(28  &  29  V.  c.  78,  as  amenjed  by  33  &  34  V.  c,  20),  all  cos.  incorporated  and 
carrying  on  business  under  the  Cos.  Act.  1862,  or  under  any  Act  whose 
objects  are  the  advancing  of  money  upon  the  securities  therein  defined  (Act, 
1865,  s.  3),  and  the  borrowing  of  money  on  transferable  mortgage  debentures, 
are  authorized,  upon  the  terms,  and  subject  to  the  provisions  and  restrictions 
mentioned  in  the  Acts,  to  borrow  money  upon  mortgage  debentures,  which 
are  to  be  registered  in  the  Land  Begistry  Office,  and  all  registered  secu- 
rities for  the  time  being  shall  be  charged  with  payment  of  the  principal, 
&c.,  payable  in  respect  of  aU  the  out6ta<i£ng  mort^s^  debentures  of  the  co.» 
and  until  discharged  from  registration  shalT  not  be  applicable  for  any  other 
piupose  (Act,  1870,  s.  7). 

llie  securities  upon  and  in  respect  of  which  mortgage  debentures  may  be 
foimded  and  issued  are  defined  by  the  Act,  1870,  s.  4. 

Upon  default  bv  the  co.,  after  notice  of  an  intention  to  redeem,  in  procuring 
the  discharge  of  the  securities  from  the  mortgage  debentures  issued  by  them, 
the  person  entitled  to  redeem,  who  has  ^ven  notice  of  his  intention  to  redeem, 
may  by  summons  (in  the  Chancery  Division)  obtain  an  order  for  the  discharge 
of  uie  security  in  the  register :  Act,  1870,  ss.  8,  9. 

On  default  of  payment  of  interest  or  principal  money  on  a  mortgage  de- 
benture, the  person  entitled  thereto  may  apply  for  and  obtain  the  appoint- 
ment of  a  receiver,  by  petition,  or  by  summons  at  Chambers  Tin  the  Chancery 
Division) ;  and  no  such  application  shall  in  any  way  prejuoice  or  affect  the 
light  of  any  person  entitled  to  any  such  mortgage  debenture  to  sue  for  any 
such  interest  or  principal :  Act,  1865,  ss.  42  et  seq. 

Investment  by  Trustees.'}— By  the  Debenture  Stock  Act,  1871  (34  Y.  c.  27), 
trustees,  &c.,  when  authorized  to  invest  in  the  mortgages  or  bonds  of  a 
railway  or  other  co.,  may,  unless  expressly  forbidden,  invest  in  the  debenture 
stock,  by  means  of  whidi  such  co.  is  empowered  to  raise  the  money,  which 
it  may  raise  on  mortgage  or  bond.    And  see  p.  1002,  sup. 
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and  interest  in  the  hereditaments  therein  comprised,  and  adjudge 
the  same  accordingly ;  And  Let  an  account  be  taken  of  what  is  due  to 
the  Pit  for  principal  and  interest  under  the  said  agreement,  dated  ftc., 
and  for  his  costs  of  this  action,  to  be  taxed  &c. ;  And  in  taking  such 
account  regard  is  to  be  had  to  the  amount  (if  any)  which  the  Pit  may 
have  received  from  the  Deft  in  pursuance  of  the  direction  hereinbefore 
contained ;  And  Let,  upon  the  Deft  paying  to  the  Pit  what  shall  be 
certified  to  be  due  to  him  as  last  aforesaid,  within  six  months  after  the 
date  of  the  Chief  Clerk's  certificate,  at  such  time  and  place  as  shall  be 
thereby  appointed,  the  Pit  deliver  up,  upon  oath,  the  said  promissory 
note,  and  all  deeds  and  writings  in  his  custody  or  power  relating  to 
the  said  hereditaments,  to  the  Deft  or  to  whom  he  shall  appoint.  But 
in  default  of  the  Deft  paying  to  the  Pit  what  shall  be  certified  to  be 
due  as  last  aforesaid,  by  the  time  aforesaid.  Declare  that  the  Pit  will 
be  absolutely  entitled  to  all  the  Deft's  estate  and  interest  in  the  said 
hereditaments,  and  to  have  an  absolute  conveyance  thereof ;  And  in 
that  case.  It  is  ordered  that  the  Deft  do  convey  the  said  hereditaments 
to  the  Pit,  or  as  he  shall  direct,  and  do  from  thenceforth  stand  abso- 
lutely debarred  and  foreclosed  of  and  from  all  right  and  title,  interest, 
and  equity  of  redemption  of,  in  and  to  the  said  mortgaged  premises. — 
Liberty  to  apply.— Zew  v.  FUher,  V.-C.  H.,  24  Jan.  1880,  B.  179. 

This  form,  which  includes  the  variation  made  by  the  Court  of  Appeal  (see 
22  Ch.  Div.  283),  was  submitted  to  Sir  George  Jessel,  who  approved  it  as 
carrying  out  the  su^^gestion  of  the  L.  C,  but  he  agreed  that  the  form  which 
had  been  previously  m  use  («up.  Form  3)  equally  l^und  the  equity. 

6.  The  Like — Mofigagee  in  Possession — Possession — Foreclosure. 

Deolabe  that  the  title  deeds  relating  to  the  estate  in  question  men- 
tioned in  the  letters  of  the  —  day  of  &c.,  in  the  pleadings  mentioned, 
having  been  deposited  by  the  said  J.  deceased  in  the  hands  of  the  Pit, 
the  Pit  is  entitled  to  be  considered  as  if  he  were  a  mortgagee  of  the 
hereditaments  therein  comprised,  and  order  and  adjudge  the  same 
accordingly ;  And  Let  the  following  &c. :  1 .  An  account  of  what  is  due 
to  the  Pit  for  principal  money  advanced  on  the  said  deposit  and  secured 
by  his  said  equitable  mortgage,  and  for  interest  thereon  at  the  rate  of 
£4  p.  c.  per  ann.,  and  for  his  costs  of  action,  to  be  taxed  &c. ;  2.  An 
account  of  the  rents  and  profits  of  the  said  hereditaments  received  by 
the  Pit  or  by  any  other  person  &c.,  or  which,  without  the  wilful  default 
&c. ;  and  the  amount  of  such  rent  so  received  is  to  be  deducted  from 
what  shall  appear  to  be  due  on  the  account  No.  1 ;  And  Declare  that 
such  principal,  interest,  and  costs,  the  total  amount  to  be  certified,  are 
to  be  considered  as  a  charge  upon  the  said  hereditaments ;  And  upon 
the  Deft  paying  to  the  Pit  &c. ;  Let  the  Pit  deliver  up  &c. ;  But  in 
default  &c.,  Declare  that  the  Pit  will  be  entitled  to  the  said  heredita- 
ments free  and  clear  of  and  from  all  right,  title,  interest,  and  equity 
of  redemption  of,  in,  and  to  the  same,  and  to  have  an  absolute  convey- 
ance thereof  accordingly;  And  in  that  case  Let  the  Deft  execute  a 
proper  conveyance  thereof  to  the  Pit,  to  be  settled  &c. — Liberty  to 
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apply.— 7amtf«  v.  /.,  L.  JJ.  for  V.-O.  W.,  8  Maxch,  1873,  A.  771 ;  8,  C, 
16  Eq.  153;  Backhouse  v.  Charlton,  V.-C.  M.,  26  March,  1878,  A,  730 ; 
26  W.  H.  504. 

For  declaration  that  the  copies  of  court  rolls  and  muniments  of  title  of 
a  copyhold  estate  haying  been  deposited  with  the  Pit,  he  was  entitled  to  be 
considered  as  mortgagee  of  that  moiety  of  the  hereditaments  of  which  the 
depositor  was  then  tenant  in  tail,  and  to  which,  by  his  death  without  issue, 
the  Deft  B.  had  become  entitled ;  with  an  account  of  what  was  due  to  the  Pit 
on  his  advances  and  for  his  costs  of  suit,  so  far  as  he  sought  to  charge  that 
moiety,  and  that  upon  payment  by  any  of  the  Defts,  Pit  deliver  up  the  docu- 
ments of  title ;  with  a  declaration  that  in  default  of  payment  Pit  will  be 
entitled  to  the  estate  free  from  the  equity  of  redemption,  and  to  have  an 
absolute  surrender ;  and  that  Deft  do  surrender  to  Pit,  or  as  he  shall  direct, 
see  Pr^/ce  v.  Bury,  V.-O.  K.,  9  Nov.  1853,  B.  154 ;  2  Drew.  41 ;  18  Jur.  967 ; 
2  W.  R.  216;  the  co-Defts,  owners  of  the  other  moiety,  had  liberty  to 
redeem. 


6.  Equitable  Mortgage  of  Shares  in  Trading  Partnership — Foreclosure 
— Redemption  or  Purchase  ly  the  other  Partners. 

An  account  of  what  is  due  to  the  Pit  for  principal  and  interest  as  such 
incumbrancer  as  in  the  pleadings  mentioned  upon  the  5/64  shares  in 
the  S.  Coal  Co.,  assigned  to  E.  {the  original  mortgagor)  by  the  indenture 
dated  &c.  \the  partnership  deed),  and  for  her  costs  of  this  action,  to  be 
taxed  &c.,  and  upon  the  Deft  F.  paying  to  the  Pit  what  shall  be  certified 
to  be  due  for  principal,  interest,  and  costs  as  aforesaid,  within  six 
months  after  the  Chief  Clerk  shall  have  made  his  certificate,  at  such 
time  and  place  &c.,  Let  the  Pit  assign  to  the  Deft  F.,  or  to  whom  he 
shall  direct,  all  her  right  and  interest  in  the  said  five  shares,  free  and 
clear  of  and  from  all  incumbrances  done  by  her,  or  by  G.  the  testator 
in  the  pleadings  named,  or  any  person  claiming  by,  from,  or  under  her 
or  the  said  G.,  and  deliver  up  all  deeds  &c.  But  in  default  of  the  Deft 
F.  paying  unto  the  Pit  such  principal,  interest,  and  costs  as  aforesaid 
by  the  time  aforesaid.  Let  the  Deft  F.  from  thenceforth  stand  abso- 
lutely debarred  and  foreclosed  &c. ;  And  in  case  of  such  foreclosure 
compute  subsequent  interest  and  tax  subsequent  costs ;  And  Let  Defts 
B.,  C,  &c.  {the  other  partners),  or  any  or  either  of  them,  be  at  liberty 
to  pay  unto  the  Pit  what  shall  be  certified  to  be  due  to  her  for  principal, 
interest,  and  costs,  together  with  such  subsequent  interest  and  costs  as 
aforesaid,  within  one  month  after  the  Chief  Clerk  shall  have  made  his 
subsequent  certificate,  at  such  time  and  place  &c. ;  And  upon  such  pay- 
ment by  any  or  either  of  the  last-named  Defts,  Direction  for  Pit  to 
assign  &c.  to  such  of  them,  the  Defts  B.,  C.  &c.,  as  shall  make  such 
payment,  or  to  such  of  them  as  shall  redeem,  or  as  he  or  they  making 
such  payment  shall  appoint ;  But  in  default  of  the  last-named  Defts,  or 
any  of  them,  paying  unto  the  Pit  such  principal,  interest,  and  costs, 
and  subsequent  interest  and  costs  as  aforesaid  by  the  time  aforesaid. 
Let  the  following  &c. :  1.  An  account  of  the  net  proceeds  of  the  said 
collieries  belonging  to  the  S.  Coal  Co.  since  the  filing  of  the  Pit's  bill ; 
2.  An  account  of  the  debts  and  liabilities  of  the  said  co.,  which  the  said 
CO.  is  now  liable  to  pay ;  And  Let  an  inquiry  be  made  what  proportion 
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of  such  debts  and  liabilities,  as  between  the  Pit  and  the  other  partners, 
is  properly  attributable  to  the  five  shares  so  as  aforesaid  subject  to  the 
Pit's  said  incumbrance. — ^Adjourn  &c. — Liberty  to  apply. — Redmayne 
V.  Forster,  M.  E.,  5  June,  1866,  B.  1583 ;  S.  C,  2  Eq.  467  ;  followed  in 
Whstham  v.  Davey,  30  Ch.  D.  574,  wheie  see  form. 

7.  Declaration  of  Equitable  Charge — Sale. 

Declare  that  the  Pits  are  entitled,  by  virtue  of  the  deposit  of  title 
deeds  and  the  agreement  relating  to  or  accompanying  the  same  in  the 
pleadings  mentioned,  to  an  equitable  lien  or  charge  upon  the  heredita- 
ments comprised  in  the  deeds,  for  securing  to  the  Pits  the  principal 
sum  of  £, —  and  the  interest  thereon,  and  adjudge  the  same  accordingly. 
— Usual  account  of  amount  due  to  Pits  for  principal,  interest,  and  costs; 
And  Let  upon  the  Deft  paying  to  the  Pits  what  shall  be  certified  to  be 
due  on  taking  the  said  account  within  one  month  after  the  date  of 
the  Chief  Clerk's  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  the  Pits  deliver  (upon  oath  if  required)  all  deeds  &c. ;  but  in 
default  of  the  Deft  paying  unto  the  Pits  what  shall  be  certified  to  be 
due  as  aforesaid  by  the  time  aforesaid,  Let  the  said  hereditaments,  or 
a  sufficient  part  thereof,  be  sold  with  the  approbation  of  the  Judge ; 
And  Let  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the 
credit  &c.,  and  be  applied  in  payment  of  what  shall  be  certified  to  be 
due  to  the  Pits  for  principal,  interest,  and  costs  as  aforesaid,  and  sub- 
sequent costs. — ^Libeiiiy  to  apply  to  the  Judge  in  Chambers  in  reference 
to  the  purchase-money,  and  generally. —  JVoof  v.  Barron,  L.  JJ.  for 
V,-C.  W.,  25  March,  1873,  B.  819;  S.  C,  W.  N.  (73)  71. 

In  this  case  the  deposit  of  deeds  was  accompanied  by  an  agreement  to 
execute  a  legal  mortgage  with  the  usual  power  of  sale,  which  was  held,  in  the 
events  that  had  happened,  to  amount  to  an  immediate  power  of  sale  in  fovour 
of  the  Pits. 

8.  Payment  by  Instalments — Declaration  of  Charge — Tram/er  of 
Jtuigmeiit — Indemnity. 

Dismiss  counter-claim  with  costs,  to  be  taxed  &c. ;  And  Declare  that 
the  moneys  due  from  the  Deft  B.  L.  to  the  Pits  are  payable  by 
the  instalments  and  in  manner  provided  by  the  promissory  note  in  the 
pleadings  mentioned,  dated  &c. ;  And  the  Pits  by  their  counsel  not 
asking  that  the  interest  already  accrued  due  upon  the  said  promissory 
note  should  be  computed  at  any  greater  rate  than  £10  p.  c,  Let  an 
account  be  taken  of  what  is  due  to  the  Pits  for  principal  moneys  and 
interest  upon  the  said  promissory  note  down  to  the  date  of  the  chief 
derk^s  certificate  to  be  made  pursuant  to  this  order,  and  for  their 
costs  of  this  action,  to  be  taxed  &c.,  including  the  costs  of  the  said 
counter-claim;  And  Let  the  Deft  B.  L.,  within  fourteen  days  after 
the  date  of  the  chief  clerk's  certificate,  pay  to  the  Pits  A.  G.  and 
H.  E.  the  amount  which  shall  be  certified  to  be  due  and  payable  to 
them  for  such  principal,  interest,  and  costs  as  aforesaid;  And  the 
Pits  are  to  be  at  liberty  to  apply  to  the  Judge  in  Chambers  as  to  the 
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payinent  of  any  principal  moneys  and  interest  hereafter  to  become 
payable  upon  the  said  promissory  note  as  they  may.  be  advised ;  And 
this  Court  doth  declare  that  the  Pits  are  entitled  to  a  charge  upon  the 
property  at  H.  H.  in  the  statement  of  daim  mentioned,  and  the 
interest  of  the  Deft  E.  L.  in  the  property  at  W.  H.  in  the  statement 
of  claim  mentioned,  as  weU  for  the  principal  moneys,  interest,  and 
costs  hereinbefore  ordered  to  be  paid  to  them  by  the  Deft  E.  L. 
as  for  all  principal  moneys  and  interest  hereafter  to  become  pay- 
able to  them  in  respect  of  the  said  promissory  note,  and  any  of  the 
parties  are  to  be  at  liberty  to  make  such  application  to  the  Judge  in 
Chambers  as  to  giving  effect  to  the  said  charge,  by  sale,  foreclosure, 
or  otherwise,  as  they  may  be  advised ;  And  this  Court  doth  order 
that  in  the  event  of  the  Deft  J.  H.  paying  to  the  Pits  the  whole  of 
the  principal  moneys  and  interest,  and  costs  secured  to  the  Pits  by 
the  aforesaid  charge,  the  Pits  are  to  transfer  to  the  Deft  J.  H.  the 
benefit  of  the  said  charge  and  the  benefit  of  this  judgment ;  And  the 
Deft  J.  H.  is  to  be  at  liberty  to  enforce  this  judgment  in  the  neunes  of 
the  Pits  upon  indemnifying  them  sufficiently  against  any  costs  and 
expenses  thereby  incurred,  the  amount  and  nature  of  such  indemnity 
to  be  settled  by  the  Judge  in  Chambers  in  case  the  parties  differ ;  And 
the  Deft  J.  H.  is  to  be  at  liberty  to  apply  in  Chambers  for  a  sale  of 
the  said  property  at  H.  H. ;  And  any  of  the  parties  are  to  be  at 
liberty  to  apply  generally  as  they  may  be  advised.— (7rMwottyA  v. 
Littler,  Fry,  J.,  16  Mar.  1880,  B.  721 ;  15  Ch.  D.  93. 

9.  Declaration  of  Equitable  Charge — Sale  of  sufficient  part. 

Upon  motion  for  judgment  &c..  Declare  that  the  title  deeds  relating 
to  the  estate  in  question  having  been  deposited  in  the  hands  of  the 
Pit,  the  Pit  is  entitled  to  be  considered  in  this  Court  as  if  he  were  a 
mortgagee  of  the  hereditaments  therein  comprised,  and  adjudge  ac- 
cordingly ;  Let  an  account  be  taken  of  what  is  due  to  the  Pit  under  and 
by  virtue  of  the  equitable  deposit  &c.,  and  for  his  costs  &c.;  Declare 
that  the  amount  which  shall  be  certified  to  be  due  to  the  Pit  is  to  be  con- 
sidered as  a  charge  upon  the  hereditaments  in  the  statement  of  claim 
mentioned ;  And  upon  the  Deft  paying  to  the  Pit  what  shall  be  certified 
to  be  due  to  him  as  aforesaid,  within  three  months  after  the  date  of 
the  Chief  Clerk's  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed.  Let  the  Pit  deliver  deeds  &c.  to  the  Deft.  In  default  of 
Deft  paying  &c..  Let  so  much  of  the  said  hereditaments  as  will  be 
sufficient  to  satisfy  the  amount  found  due  to  the  Pit,  or,  if  necessary, 
the  whole  thereof,  be  sold  with  the  approbation  &c. ;  purchase-money 
to  be  paid  into  Court. — Liberty  to  apply. — Oreen  v.  Biggs,  ^^7t  J«>  8 
June,  1885,  A.  909;  S.  C,  52  L.  T.  N.S.  680. 

10.  Another  Form. 

TJpoir  motion  for  judgment  &c..  Declare  the  Pit  entitled,  by  virtue  of 
equitable  mortgage,  and  deposit  of  title  deeds,  and  policy  of  assurance 
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&c.,  to  a  lien  or  charge  npon  the  hereditaments,  moneys  and  premises 
comprised  in  such  deeds  &c.,  for  securing  to  the  Pit  the  sums  owing^ 
bj  the  Deft,  with  interest  thereon,  and  adjudge  accordingly ;  And  Let 
an  account  be  taken  of  what  is  due  to  the  Pit  for  principal  and  interest 
under  the  equitable  charge  dated  &c. ;  And  if  it  shall  appear  that 
anything  is  due  to  the  Pit  on  taking  such  account,  Let  the  said  here- 
ditaments, or  a  sufficient  part  thereof,  and  also  the  said  policy  ftc.,  be 
sold  with  the  approbatipn  &c. ;  And  Let  the  following  further  account 
and  inquiries  be  taken  &c.: — (1.)  An  inquiry  what  incumbrances  other 
than  the  Pit's  afiect  the  hereditaments  &c.  comprised  in  the  Pit's 
equitable  mortgage,  or  any  and  what  part  thereof ;  (2.)  Account  of 
what  is  due  to  such  other  incumbrancers  &c. ;  (3.)  Inquiry  as  to 
priorities. — Purchase-moneys  to  be  paid  into  Court,  and  applied  in 
payment  of  incumbrances  according  to  priorities. — Order  to  be  without 
prejudice  to  the  right  of  the  Pit  to  enforce  payment  of  the  balance  in  this 
action,  in  case  it  shall  appear  that  the  money  to  arise  by  such  sale  shall 
not  be  sufficient  to  pay  the  Pit  the  amount  found  due  to  him  and  the 
costs  of  this  action.— Fra<^  y.  WiUon^  Fry,  J.,  8  Dec.  1882,  B.  1969; 
S.  a,  22  Oh.  D.  235. 

11.  Receiver* 9  BcUance — Eedemption — Liberty  to  apply  as  to  JFitnds 

in  the  Action. 

Upon  motion  for  judgment  &c. — ^Let  the  following  account  be  taken, 
Tiz. :  An  account  of  what  is  due  to  the  Pit  under  or  by  virtue  of 
the  equitable  mortgage,  dated  &c.,  and  for  his  costs  &c. ;  And  Let 

A.  B.,  the  receiyer  &c.,  pass  his  account  up  to  the  date  of  the  Chief 
Clerk's  certificate,  to  be  made  in  pursuance  of  this  judgment,  and 
pay  the  balance  which  may  be  certified  to  be  due  from  him  to  the  Pit, 
and  regard  is  to  be  had  to  the  amount  so  to  be  paid  to  the  Pit  in 
taking  the  said  account. — ^TJsual  provision  for  redemption  by  Deft. 
— Declare  that  in  default  of  the  Deft  paying  to  the  Pit  what  shall  be 
so  certified  to  be  due  to  him  as  aforesaid  the  Pit  will  be  entitled  to 
the  said  mortgaged  property  free  and  clear  of  and  from  all  interest  and 
equity  of  redemption  of,  in  and  to  the  same,  and  to  have  an  absolute 
assignment  thereof  accordingly ;  And  in  that  case  Let  the  Deft  execute 
a  proper  assignment  thereof  to  the  Pit,  to  be  settled  &c.,  in  case  the 
parties  differ. — Liberty  to  any  person  redeeming  the  premises  under 
this  order,  or  to  the  Pit,  in  the  event  of  foreclosure,  to  apply  in 
Chambers  for  payment  and  transfer  of  any  fund  in  Court  or  in  the 
hands  of  the  receiver. — Smith  v.  Pearman^  Chitty,  J.,  4  June,  1888, 

B.  707;  S.  C,  36  W.  R.  681. 


12.  Mortgage  of  Stock  Certificates  by  Deposit — Order  to  Trans/et 
Sale  in  Default  of  Payment. 

Deolabe  that  the  four  certificates,  respectively  dated  &c.  imder  the 
seal  of  the  Deft  co.,  of  the  title  of  the  Deft  M.  to  four  several  sums  of 
£—  each,  making  together  £ — ,  perpetual  debenture  stock  numbered 
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fto.  in  the  Deft  oo.  in  the  pleadings  mentioned,  having  been  deposited 
in  the  hands  of  the  Pit  by  the  Deft  S.,  the  Pit  is  entitled  to  be  con- 
sidered in  this  Court  as  if  he  were  a  mortgagee  of  the  stock  therein 
comprised,  and  adjudge  the  same  accordingly ;  And  Let  the  Deft  M. 
and  the  Deft  co.  do  and  concur  in  all  acts  which  may  be  necessary  to 
complete  the  transfer  of  the  said  stock  by  the  Deft  M.  to  the  Pit ;  And 
Let  an  account  be  taken  of  what  is  due  to  the  Pit  for  principal  money 
adyanced  on  the  said  deposit  and  for  interest  thereon,  and  for  his  costs 
of  this  action,  to  be  taxed  &c. ;  And  Declare  that  such  principal,  interest, 
and  costs  are  to  be  considered  as  a  charge  upon  the  said  stock ;  And 
upon  the  said  Defts  S.  and  M.,  or  either  of  them  paying  to  the  Pit 
what  shall  be  certified  to  be  due  to  him  within  six  months  after  the 
date  of  the  Chief  Clerk's  certificate,  at  such  time  &c.,  Let  the  Pit  re- 
transfer  the  said  stock  to  the  Deft  M.  or  to  whom  he  shall  appoint ; 
And  in  default  of  the  said  Defts  paying  to  the  Pit  what  shall  be  certified 
to  be  due  to  him  as  aforesaid  by  the  time  aforesaid,  Let  the  said  stock 
be  sold  by  the  Pit ;  And  Let  out  of  the  money  to  arise  by  such  sale, 
and  any  dividends  to  accrue  on  the  said  stock,  the  Pit  be  at  liberty  to 
retain  what  shall  be  certified  to  be  due  to  him  as  aforesaid,  together 
with  subsequent  interest  to  be  certified  by  the  Taxing  Master,  and  his 
subsequent  costs  of  this  action,  to  be  taxed  &c. ;  And  Let  the  Pit  S., 
within  fourteen  days  from  the  date  of  the  Taxing  Master's  certificate, 
pay  to  the  Deft  M.  the  residue,  if  any,  of  the  money  to  arise  by  such 
sale,  and  of  the  said  dividends  (the  amount  thereof,  if  required  by  the 
Defts  S.  and  M.,  or  either  of  them,  to  be  verified  by  affidavit  or  statu- 
tory declaration). — ^Liberty  to  apply. — Smithers  v.  S,,  M.  E.,  25  Jan. 
1875,  B.  51. 

13.  Sak  at  Suit  of  Equitable  Moiigagee  by  Deposit  of  Railway 
Debentures. 

Let  an  account  be  taken  of  what  is  due  to  the  Pit  for  principal  and 
interest  on  the  security  of  the  deposit  of  twenty-one  bonds  of  the 
Canada,  &o.,  Eailway  Co.  in  the  pleadings  mentioned,  and  for  his  costs 
of  this  action,  such  costs  to  be  taxed  &c. ;  And  Let  the  said  tweniy-one 
bonds  be  forthwith  sold  by  public  auction,  with  the  approbation  of  the 
Judge ;  And  Let  the  Pit  be  at  liberty  to  bid  at  such  sale ;  And  Let  the 
money  to  arise  by  such  sale  be  applied  towards  payment  of  what  shall 
be  certified  to  be  due  to  the  Pit  for  principal,  interest,  and  costs  as 
aforesaid,  and  be  in  the  meantime  paid  into  Court  to  the  credit  of  &c. 
—Liberty  to  apply.— Car/«r  v.  Wake,  M.  R.,  12  Feb.  1877,  A.  392; 
S.  C,  4  Ch.  D.  605. 

14.  Equitable  Mortgage  of  Policy  of  Assurance  by  Deposit. 

Dbglabe  that  the  deposit  of  the  policy  of  assurance  and  the  memo- 
randum, dated  &c.,  in  the  pleadings  respectively  mentioned,  created 
an  equitable  mortgage  upon  the  moneys  secured  by  the  said  policy, 
and  to  be  received  thereunder  in  favour  of  the  B.  Bank,  for  what,  on 
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taking  the  aooount  hereafter  directed,  Bhall  appear  to  be  dne  to  the 
said  Bank  lor  principal,  interest,  and  coets,  as  hereinafter  is  men- 
tioned ;  And  Let  an  account  be  taken  of  what  is  due  to  the  said  Bank 
for  principal  and  interest  on  the  said  mortgage  security,  and  for  all 
sums  paid  by  the  said  Bank  for  premiums  on  the  said  policy,  with  in- 
terest thereon  from  the  time  such  premiums  were  respectively  paid, 
and  for  their  costs  of  this  action,  such  costs  to  be  taxed  &c. ;  And  Let, 
upon  the  Deft  8.  paying  to  the  said  Bank  what  shall  be  certified  to  be 
due  to  the  said  Bank  for  such  principal,  interest,  and  costs  as  afore- 
said, within  &c.,  at  such  &c.,  the  said  Bank  deliver  the  said  policy  and 
memorandum,  and  any  documents  relating  to  the  said  mortgage  secu- 
rities in  the  custody  or  power  of  the  said  Bank  (upon  oath  if  required), 
to  the  Deft  S. ;  but  in  default  of  the  Deft  8.  paying  &c.  by  the  time 
aforesaid,  Declare  that  the  said  Bank  will  be  entitled  to  an  absolute 
assignment  of  the  said  policy  from  the  said  Deft ;  And  Let  the  Deft 
8.  execute  to  the  Fit  (public  officer)^  or  as  he  may  direct,  a  proper 
assignment  thereof,  and  of  all  bonuses  and  accumulations  to  accrue 
thereon.— Liberty  to  apply.— /SAanrf  v.  Stans/eld,  V.-C.  W.,  18  Nov. 
1861,  B.  2289. 

For  order  upon  a  banking  co.,  with  whom  title  deeds  had  been  deposited 
in  consideration  of  a  loan  of  £ —  for  seven  days,  to  dehver  up  tibe  title  deeds 
free  from  all  claims  made  by  the  banking  co.,  they  not  having  fulfilled  the 
condition  on  which  the  deeds  were  deposited,  see  Burton  y.  Gray,  M.  B., 
3  March,  1873,  A.  667  ;  affirmed,  8  Ch.  932. 

16.  Equitabk  Mortgagor  convicted  of  Felony — Sale  with  Consent  of 
Attorney-  General. 

Declabe  Fit  entitled  to  an  equitable  lien  or  mortgage  upon  the  plot 
of  ground  &c.,  and  adjudge  the  same  accordingly :  1.  Account  of  what 
is  due  to  the  Fit  for  principal  and  interest  and  for  his  costs  of  action, 
to  be  taxed  &c. ;  2.  And  her  Majesty's  A.  G.  by  his  counsel  not  object- 
ing. Let  the  said  plot  of  ground  &c.,  or  a  sufficient  part  thereof,  be 
sold  with  the  approbation  of  the  Judge ;  And  Let  the  money  to  arise 
by  such  sale  be  paid  into  Court  &o. ;  And  the  Fit  is  to  be  at  liberty  to 
apply  to  the  Judge  for  payment  out  of  the  proceeds  of  the  said  sale 
of  what  shall  be  certified  to  be  due  to  him  on  taking  the  said  account, 
and  for  his  costs  of  this  action ;  And  her  Majesty's  A.  Q.  is  to  be  at 
liberty  to  apply  to  the  Judge  as  to  the  disposition  of  the  residue,  if 
any,  of  the  proceeds  of  the  said  sale  after  the  payment  of  the  said  debt 
and  costs.— JJancocA;  v.  A.  G,,  V.-O.  K.,  12  March,  1864,  A.  673 ;  S,  C, 
12  W.  E.  569  ;  Sutton  v.  Smith,  M.  R.,  22  July,  1869,  B.  2613 ;  and  see 
Bartlett  v.  Rees,  M.  R.,  21  July,  1871,  A.  2215  ;  12  Eq.  395  ;  sup.  Sect.  L 
Form  9,  p.  1579 ;  and  notes,  sup,  p.  1585. 

NOTES. 
EQUITABLE  MOnTGAOES. 

An  equitable  mortgage  may  be  created : — 

(a.)  By  actual  moi-tgage  of  the  equity  of  redemption  subject  to  a  prior 
legal  mortgage. 
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(5.)  By  a  written  agreement  to  execute  a  mortgage  (see  Dtghton  y.  WitherSf 
31  Beav.  423 ;  Eyre  v.  McDowell,  9  H.  L.  0.  619),  of  which  specific  perform- 
ance maybe  enforced:  Hermann  y,  IlodgeSy  16  Eq.  18;  AahtonY,  Corrigan^ 
13  Bq.  76 ;  Jtmts  v.  Oreatwood,  sup,  p.  1694. 

(c.)  By  a  written  agreement  to  deposit  title  deeds,  e,g,,  a  lease  when 
giunted :  Eocp.  Orretty  3  Mont.  &  A.  163 ;  or  by  a  written  direction  or  consent 
that  the  deeos  be  retained  as  a  security :  Fenwick  v.  PoUSy  8  D.  M.  &  G.  506 ; 
and  see  Lhyd  y.  Attwood,  3  D.  &  J.  614 ;  but  not  by  mere  parol  a^eement : 
see  Exp,  Coombe,  4  Madd.  249 ;  and  cases  cited  1  L.  0.  Eq.  735 ;  6th  ed.  781 ; 
Exp,  Broderick,  Be  Btetham,  18  Q.  B.  Diy.  766 ;  in  the  absence  of  part  per- 
formance to  take  the  case  out  of  the  Statute  of  Frauds:  S,  C.  ;  Daw  v.  Terrell^ 
33  B.  218  ;  wcim,  as  to  personalty  :  Parish  v.  Poole,  53  L.  T.  N.8.  35. 

(rf.)  By  a  deposit  of  title  deeds,  or  material  evidence  of  title,  with  intent  to 
pledge  the  property:  Buasel  y,  B.y  I  Bro.  0.  0.  269;  1  L.  C.  Eq.  726;  4th 
ed.  773;  Edge  y.  Worthington,  1  Cox,  211;  or  {semble)  in  furtherance  of  an 
intent  to  give  to  the  lender :  Be  MeMahon,  M,  y.  M,,  65  L.  T.  N.8.  763 ;  with 
or  even  without  a  memorandum  or  written  agreement  to  give  a  mortgage : 
Exp,  Wright,  19  Ves.  258;  Exp,  Mountfort,  14  Yes.  606. 

If,  however,  the  deposit  of  deeds  as  a  security  for  a  debt  be  accompanied 
by  a  written  document  or  memorandum,  the  terms  of  that  document  must 
be  referred  to  in  order  to  ascertain,  control,  or  limit  the  exact  nature  of  the 
charge :  Shaw  v.  Fostety  L.  R.  5  H.  L.  321,  340 ;  Burton  y.  Grajy,  8  Ch.  932, 
8up,-p,  1702;  SporleY,  Whayman,  20  Beav.  607;  and  parol  evidence  is  not 
a<ums8ible  to  contradict  it :  Exp,  Coombe,  17  Yes.  369. 

But  evidence  may  be  given  of  a  subsequent  parol  agreement  to  alter  the 
original  agreement :  Exp,  Kemingion,  2  V.  &  B.  79 ;  Ede  v.  Knowles,  2  Y.  & 
0.  0.  172 ;  and  the  security  thereby  created  may  be  made  to  extend  to  all 
further  advances,  either  by  a  parol  agreement  at  the  time  or  by  a  similar 
agreement  when  the  further  advances  are  made :  Exp,  Langston,  17  Yes.  227 ; 
Exp,  Whithread,  19  Yes.  209;  Miller,  Eq.  Mort.  11,  &c. ;  Spence,  vol.  ii. 
pp.  777,  781. 

A  deposit  of  deeds  implies  a  mortgage  of  all  the  property  comprised  therein : 
Ashton  v.  DaJton,  2  Coll.  665  ;  and  though  the  documents  actually  deposited 
were  not  all  specified  in  the  memorandum,  the  whole  haye  been  held  to  be 
included  in  the  security :  Ferris  y.  MuUins,  2  Sm.  &  G.  378. 

If  deeds  be  delivered  to  enable  a  legal  mortgage  for  securing  an  existing 
debt  to  be  prepared,  there  is  an  equitable  mortgage  until  the  legal  mortgage 
is  completed ;  secua,  if  to  secure  a  fresh  loan  yet  to  be  made :  Keys  y.  Williams, 
3  Y.  &  C.  55 ;  Exp,  Bruce,  1  Rose,  374 ;  Hockley  y.  Bantock,  1  Euss.  144 ;  and 
see  cases  cited  1  Ii.  C.  Eq.  733 ;  6th  ed.  782. 

An  equitable  mortgage  to  bankers  for  past  as  well  as  future  advances  may 
be  created  by  letter  and  memorandum,  without  fresh  delivery  of  deeds  whicn 
were  originally  deposited  with  them  for  safety :  Exp,  Farley,  1  M.  D.  &  De  G. 
683. 

A  valid  equitable  mortgage  may  be  creffted,  though  a  portion  only  of  the 
deeds  necessary  to  prove  uie  title  he  deposited,  provided  the  deposit  was  made 
for  the  purpose  of  creating  a  mortgage  :  Laco7i  v.  Allen,  3  Drew.  679  ;  Daw 
y.  Terrell,  33  Beav.  218 ;  fcx/^.  Wftherell,  11  Yes.  400;  and  that  the  deposit 
of  early  deeds,  accompanied  by  a  letter  stating  that  they  were  all  the  mate- 
rial deeds  relating  to  the  property,  gave  an  equitable  charge,  which  was  not 
postponed  to  a  subsequent  charge  created  by  deposit,  without  notice  of  such 
prior  charge  of  later  deeds,  see  Dixon  y.  Muckleston,  8  Ch.  156 ;  Boherts  v. 
Cro/t,  2  D.  &  J.  1 ;  24  Beav.  223. 

Possession  of  the  title  deeds  of  another  raises  a  primd  facie  presumption 
that  they  are  held  as  a  security  for  an  advance,  so  as  to  give  the  holder  the 
right  as  an  equitable  mortgagee  to  a  receiver :  Bodger  v.  ^.,  11  W.  B.  160 ; 
and  see  Fish.  Mort.  36;  43i  ed.  369 ;  BvMel  v.  A,  1  L.  0.  Eq,  731,  749 ;  6th 
ed.  803. 

But  the  unexplained  possession  by  a  creditor  of  title  deeds,  without  any 
evidence  to  connect  them  with  a  debt  long  antecedent,  is  not  sufficient  to 
support  an  equitable  mortgage:  Chapman  v.  C,,  13  Beav.  308;  Dixon  y, 
MuddesUm,  8  Ch.  155 ;  secus,  where  possession  is  explained  by  reason  of  an 
uncompleted  intention  on  the  part  of  the  debtor  to  make  a  gift :  Be  McAfahon, 
M,  y.  M„  6b  L.  T.  N.S.  763. 

So  also  the  mere  possession,  by  a  mortgagee  of  freeholds,  of  the  deeds 
relating  to  leaseholds  Wonging  to  the  same  owner,  did  not  extend  the  opera- 
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tion  of  the  mortgage  deed,  nor  give  any  lien  on  the  leaaeholds  for  the  money 
advanced :  Wardie  v.  OakUy,  36  Beav.  27. 

If  deeds  be  deposited  witih  a  partnership,  the  security  will  not  primd  facie 
coyer  advances  made  after  a  change  in  the  members  of  the  partneiship, 
though  on  parol  proof  of  a  contrary  intention,  a  redeliyery  of  deeds  to  the 
new  firm  will  be  presumed :  Exp.  Kensington  ^  2  Y.  &  B.  79 ;  Exp,  Nettleship, 
2  M.  D.  &  De  G.  124. 

If  shares  belonging  to  a  partner  are  deposited  with  a  bank  to  secure  his 
separate  account,  they  do  not,  on  becoming  afterwards  the  property  of  the 
firm,  give  the  bank  any  lion  upon  them  for  a  debt  of  the  partnership :  The 
City  Bank  Case,  3  D.  P.  &  J.  629. 

Under  the  Begistration  of  Titles  Act,  1862  (25  &  26  Y.  c.  53),  s.  73,  and 
the  Land  Transfer  Act,  1875  (38  &  39  Y.  c.  87),  s.  81,  the  deposit  of  the  land 
certificate  in  the  case  of  freehold  land,  and  of  the  office  copy  of  the  registered 
lease  in  the  case  of  leasehold  land,  is  equivalent  to  a  deposit  of  the  title  deeds 
for  the  purpose  of  creating  a  lien  on  such  land ;  but  under  the  former  Act 

isect.  63)  an  equitable  mortgage  or  lien  on  registered  land  will  not  be  created 
>y  a  deposit  of  the  deeds. 

A  le^  mortgagee  may  make  an  equitable  sub-mortgage  by  deposit,  and 
an  equitable  mortgage  by  deposit  may  be  sub-mortgaged  by  redeposit  or 
transfer  of  the  deeds  without  depositmg  the  memorandum  given  on  the 
original  deposit:  Exp.  Smith,  Be  Hildyard,  2  M.  D.  &  De  G.  687;  but  the 
transferee  or  derivative  mortgagee  must  deliver  the  deeds  to  the  ori^;inal 
mortgagor  on  being  paid  all  that  is  actually  due  on  the  original  deposit  or 
mor^ge,  although  a  larger  sum  be  due  on  the  second  security :  see  MtUthewa 
V.  Wallwyn,  4  Yes.  118 ;  Exp.  Tuffnell,  4  D.  &  C.  29. 

A  solr  having  paid  for  his  client  a  debt  secured  by  deposit  and  taken  the 
deeds,  was  held  to  have  received  them  not  as  solr  (so  as  to  give  him  a  lien  for 
his  costs),  but  as  equitable  mortgagee  by  transfer :  Vaughan  v.  Vanderstegen 
{Annesley's  Case),  2  Drew.  409. 

As  to  the  necessity  of  registering  an  equitable  mortgage  by  deposit  when 
accompanied  by  a  memorandum  of  charge,  see  Sect.  XYE.,  '*I^ioritt,"  in/, 
p.  1752. 

A  debt  secured  by  equitable  mortgage  will  (in  the  absence  of  evidence  to 
the  contrary)  bear  interest  at  4  p.  c. :  Kerr^e  Policy ,  8  Eq.  331 ;  Lippard  y. 
Bicketts,  14  Eq.  291. 

A  memorandum  that  on  a  certain  day  deeds  were  deposited  to  secure  the 
repayment  of  advances  with  interest,  is  not  an  agreement  for  making  a  mort- 

rge  requiring  a  stamp  within  the  Stamp  Acts  fl3  &  14  Y.  c.  97,  sdied. ;  33 
34  Y.  c.  97,  s.  105 ;  54  &  55  Y.  c.  39,  s.  86) :  Meek  v.  Baylies,  31  L.  J.  Ch. 
448. 

An  equitable  deposit  with  memorandum  of  charge  by  the  heir  or  devisee 
will  pro  tanto  defeat  the  right  of  creditors  of  the  ancestor  or  testator  against 
the  estate  as  assets  imder  3  &  4  Will.  4,  c.  104 :  British  Mutual  Co,  v.  Smart, 
10  Ch.  567  (overruling  CarUr  v.  Sanders,  2  Drew.  248). 

Equitable  mortgages  by  deposit  of  deeds  with  a  memorandum  are  within 
the  operation  of  the  Beal  Estate  Charges  Act,  1854  (17  &  18  Y.  c.  113): 
Colehy  v.  C,  2  Eq.  803 ;  Fembrooke  v.  Friend,  IJ.  &  H.  132 ;  and  the  absence 
of  a  memorandum  does  not  take  an  equitable  mortgage  by  deposit  out  of 
the  operation  of  the  Act :  Davis  v.  D,,  24  W.  R.  962 ;  and  see  40  &  41  Y. 
c.  34,  «Mj3.  p.  1296. 

An  equitieible  mortgagee,  by  deposit  of  a  deed,  is  not  a  pawnee  of  the  title 
deed :  Be  Bichardson,  Shillito  v.  Hohson,  30  Ch.  Div.  396 ;  and  cannot  transfer 
his  interest  to  another  by  a  parol  voluntary  gift  accompanied  by  deliveiy  of 
the  deed :  S,  0, ;  Be  Hancock,  Berry  v.  H,,  36  W.  E.  710. 

BEMEDISS  OF  EatTTTABLE  MOBTOAOEB. 

An  equitable  mortgagee  has  the  same  right  as  a  legal  mortgagee  of  bring- 
ing an  action  to  realise  nis  security,  and  fiJl  the  remedies  incident  to  a  legal 
mortgage :  see  Carter  v.  Wake,  4  Ch.  D.  605,  606 ;  and  the  decree,  as  in 
Netvton  V.  Aldous,  Form  3,  sup,  p.  1695,  will  declare  him  entitled  to  be  con- 
sidered as  mortgagee  of  the  premises  (or  that  his  deposit  operated  as  a  mort- 
gage) to  an  account,  &c.,  payment,  and  in  default  that  he  is  entitled  to  the 
nremises  free  of  all  equity  of  redemption,  and  to  an  absolute  conveyance 
from  the  mortgagor  as  a  trustee  of  the  legal  estate  for  him  (or,  in  tiie  case  of 
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copyholds,  to  an  absolute  surrender :  see  Pryce  y.  Buryy  «up.  p.  1697),  which 
will  be  directed  accordingly :  see  Marshall  v.  Shrewsbury ,  10  Uh.  250,  254. 

Considerable  doubt  haying  arisen  whether  the  remedy  of  a  mortgagee  by 
deposit  of  deeds  with  or  wimout  a  memorandum  was  confined  to  sale  or  ex- 
tended to  foreclosure,  it  is  now  settled  that  the  remedy  by  foreclosure  is 
ayailable:  James  y.  J.,  16  Eq.  153;  21  W.  B.  522  (and  authorities  there 
collected);  Backhouse  y.  Charlton,  8  Ch.  D.  444;  Samble  y.  Wilson,  5  N.  E. 
395;  York  Union  Bkg,  Co,  y.  Artley,  11  Ch.  D.  205;  and  under  the  Conyey- 
ancing  Act,  1881,  s.  25,  v,  sup,  p.  1591,  an  equitable  mortgagee  by  deposit  has 
obtained  an  order  for  sale  in  lieu  of  foreclosure,  though  there  was  no 
memorandum  of  charge  and  no  agreement  by  the  mortgagor  to  execute  a 
legal  mortgage :  Oldham  y.  Stringer,  51  L.  T.  N.S.  895 ;  33  W.  R.  251 ;  and 
see  Fish.  Mort.  4th  ed.  481. 

Under  the  power  giyen  by  15  &  16  V.  c.  86,  s.  48,  the  Court  directed  a  sale 
instead  of  a  foreclosure,  where  the  deposit  of  deeds  was  accompanied  by  an 
agreement  to  execute  a  legal  mortgage  with  a  power  of  sale,  as  m  the  case  of 
an  actual  legal  mortgage  :  Woof  y.  Barron,  W.  N.  (73)  71  (decided  within  a 
fortnight  after  James  y.  J,  by  the  same  Judge,  L.  J.  James) ;  Hards  y.  King, 
M.  E.,  9  Dec.  1873,  Eeg.  Mm.  123. 

In  liie  case  of  a  pledge  of  personal  chattels,  the  remedy  is  by  order  for  sale 
only :  Carter  y.  Wake,  4  Ch.  1).  605,  Form  13,  sup,  p.  1701 ;  and  see  Francey, 
Clark,  26  Ch.  Diy.  257. 

So,  also,  where  the  equitable  security  is  only  a  charge  or  lien  upon  the 
estate  without  any  right  te  call  for  a  complete  legal  security :  Fish.  Mort. 
4th  ed.  481 ;  or  the  right  to  a  legal  mortgage  is  excluded  by  the  terms  of  the 
agreement :  Temiani  y.  Trenchard,  4  Ch.  537 ;  Sporle  y.  Whayman,  20  Boay. 
607 ;  but  where  railway  shares  are  transferred  to  tne  lender  by  way  of  security 
with  a  power  of  sale,  the  remedy  is  foreclosure :  General  Credit  Co,  y.  Glegg, 
22  Ch.  Diy.  549. 

A  person  with  whom  a  lease  has  been  deposited  as  a  security  for  a  debt  is 
not  liable  for  Ihe  rent  and  ooyenante ;  he  may  file  a  bill  for  foreclosure,  and 
to  haye  the  lease  assigned  to  him,  or  for  a  sale :  Moores  y.  Choat,  8  Sim.  508, 
523;  but  the  lessor  cannot  compel  him  to  teke  a  legal  assi^^nment,  and 
render  himself  liable  on  the  coyenante,  though  he  be  in  possession  and  haye 
paid  rent:  Moore  y.  Oreg,  2  Ph.  717 ;  Walters  y.  N.  Coal  Co.,  5  D.  M.  &  G. 
629 ;  Cox  y.  Bishop,  8  D.  M.  &  G.  815 ;  and  the  trustee  in  bankruptey  will 
not  be  allowed  to  disclaim  a  lease  to  the  prejudice  of  the  equitable  mort- 
gage ;  but  if  he  assigns  the  lease  to  the  mortgagee,  the  latter  must  coyenant 
to  mdemnify  him  against  liability  imder  the  lease :  Exp,  Buxton,  Be  Milller, 
15  Ch.  Diy.  289;  Wilkins  v.  Fry,  1  Mer.  244. 

As  to  the  effect  of  disclaimer  by  trustee  in  bankruptcy  of  property  equit- 
ably mortgaged,  see  Be  Mercer  and  Moore,  49  L.  J.  Ch.  201. 

If  the  decree  be  for  a  conyeyance,  it  may  direct  possession  to  be  giyen : 
Price  y.  Carver,  3  My.  &  C.  164. 

An  equitable  mortgagee  may  obtain  a  receiyer:  Form  2,  sup,  p.  1694; 
Curling  y.  M,  Townshend,  19  Ves.  633;  Exp,  Alexander,  2  G.  &  J.  277; 
Shakel  y.  Z>.  Marlborough,  4  Mad.  463 ;  Bodger  y.  B,,  11  W.  E.  160 ;  and  see 
**  Eeceivers,"  Vol.  L,  sup,  p.  660;  but  not  after  foreclosure  absolute, 
though  the  conyeyance  remains  to  be  settled :  Wills  y.  Luff,  38  Ch.  D.  197. 

Equitable  mortgagees,  by  deposit  of  title  deeds  of  a  bankrupt,  may 
bring  their  action  of  foreclosure  against  the  trustee :  Exp,  PanneU,  6  Ch. 
Diy.  335 ;  White  y.  Simmons,  6  Ch.  555 ;  or  they  may  apply  to  haye  their 
securities  realized  in  the  bankruptoy,  and  proye  for  tne  difference ;  see 
Eobson,  298;  WaddeU  y.  Toleman,  9  Ch.  D.  212;  Exp,  Hirst,  11  Ch.  D.  278; 
Lee  &  Wace,  520,  597 ;  and  they  will  not  be  ordered  to  deliyer  up  to  the 
trustees  the  deeds  forming  their  security  until  payment  into  the  Court  of 
Bankruptcy  of  the  amount  claimed  to  be  due  on  the  mortgage :  Exp,  Ditton, 
1  Ch.  Diy.  557. 

The  conduct  of  the  sale  wiU  generally  be  giyen  to  the  mortgagee  where 
the  security  is  insufficient,  but  the  Court  has  full  discretion  in  the  matter, 
and  also  as  to  the  costo  of  the  trustee  in  bankruptcy :  Be  Jordan,  Exp,  Har- 
rison, 13  Q.  B.  D.  228 ;  and  in  a  proper  case  an  interim  injunction  may  be 
granted  ex  parte  to  restrain  any  deahng  with  the  legal  estete :  London  and 
County  Bkg.  Co,  y.  Lewis,  21  Ch.  Diy.  490 ;  SptUer  y.  8,,  3  8w.  556. 

In  tiie  case  of  a  composition,  the  Court  of  bankruptoy  has  no  jurisdiction. 
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to  direofc  a  sale  at  the  ixurtanoe  of  an  equitable  mortgagee  creditor  of  the 
debtor:  Exp.  Mancheiter,  &c.  Banking  Co,,  18  Eq.  249. 

An  equitable  mortga^  in  fee  by  deed  made  before  1882  can  sell  and 
convey  the  legal  estate  if  it  was  in  the  mortgagor  at  the  date  of  the  mort- 
gage: see  Be  Solomon  and  Meagher,  40  Oh.  D.  508;  Hiatt  v.  EiUman,  19 
W.  B.  694 ;  BecuB,  under  the  Conveyancing  Act,  1881,  as.  19,  21,  as  the  latter 
section  only  empowers  the  mortgagee  to  convey  for  such  estate  and  interest 
as  is  the  subject  of  the  mortgage :  Re  Hodson  and  Howe,  3o  Ch.  Div.  668. 

Fot  the  purpose  of  preparmg  a  legal  mortgage,  pursuant  to  the  mortgage 
contract,  an  equitable  mortgagee  is  not  entitled  to  the  costs  of  investigation 
of  the  title,  but  will  be  allowed  all  costs  properly  incurred,  including  necessary 
inspection  of  title  deeds :  Nat,  Frov.  Bk.  v.  Games,  31  Ch.  Div.  682. 


BeCTION  IX. — ^LlEN  IN  THB  NaTURE  OF  AN  EqUITABLE  MoKTGAGE, 

1,  Lien  on  Reversion — Conveyance, 

"Declabb  that  the  Pit  is  entitled  to  a  lien  in  the  nature  of  an 
equitable  mortgage  on  the  Deft'a  reversion,  or  remainder,  in  fee 
simple  expectant  on  the  death  of  W.,  of  &c.,  of  and  in  the  several 
messuages  &c.,  mentioned  in  &c.,  for  the  sum  of  £ — ,  and  interest 
thereon ; — Usual  account,  with  direction  for  payment  and  delivery  up 
of  deeds ;"  But  in  default  &c.,  '<  Declare  that  the  Pit  will  be  entitled 
to  the  said  reversion  of  the  said  messuages  &c.,  expectant  upon  tlie 
death  of  the  said  W.,  free  and  clear  of  and  from  all  right,  title, 
interest,  and  equity  of  redemption  of,  in,  and  to  tlie  same;  and  to 
have  a  conveyance  thereof  accordingly;  And  in  that  case,  Let  the 
Deft  execute  to  the  Pit  such  conveyance,  to  be  settled  &c.,  if  the  parties 
differ." — ^No  costs  on  either  side. — ^liberty  to  apply. — Langdon  v. 
Wilmoi,  L.  C,  28  Feb.  1828,  A.  1401. 

2.  Establishing  Lien  on  Heversion — Mortgage  or  Sale. 

'<  Declare  that  the  Pit  has  a  lien  upon  the  reversion  of  the  said 
freehold,  copyhold,  and  leasehold  estates  for  the  money  paid  by  the 
Pit  to  A.  or  his  represves,  in  discharge  of  the  several  bonds  entered 
into  by  him  and  B.  in  the  bill  named,  dated  &c.,  to  the  said  A. ;  And 
decree  the  same  accordingly:" — 1.  Account  of  what  is  due  to  the  Pit 
for  principal  and  interest  in  respect  of  the  money  so  paid  by  the  Pit 
in  satisfaction  and  discharge  of  the  said  bonds ;  And  Let  the  Deft  pay 
to  the  Pit  what  shall  be  certified  to  be  due  to  him  within  one  month 
after  &c.,  at  such  &c. ;  2.  And  in  case  the  Deft  shall  not  pay  to  the 
Pit  what  shall  be  certified  to  be  due  to  him  on  the  said  account  within 
the  time  so  limited  for  payment  thereof,  Let  the  money  which  shall  be 
so  certified  to  be  due  to  the  Pit  be  raised  by  mortgage  or  sale  of  the 
said  freehold,  leasehold,  and  copyhold  estates,  with  the  approbation  of 
the  Judge ;  And  Let  tlie  money  to  be  so  raised  be  paid  into  Court  &c. ; 
And  Let  the  same  be  applied  in  payment  of  what  shall  be  certified  to 
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be  due  to  the  Fit  as  aforesaid ; — ^No  costs  on  either  side  to  hearing, 
without  prejudice  to  Pit  having  his  subsequent  costs  as  a  mortgagee. 
— Liberty  to  apply. — Mackreth  v.  Symmons,  L.  C,  26  Nov.  1808, 
B.  165 ;  15  Ves.  329;  1  L.  0.  Eq.  324 ;  6th  ed.  355. 


3.  Declaration  of  Lien  for  Eicpe}iditure  on  Land  by  third  Parties  and 
of  Charge  upon  such  Lien  in  favour  of  Plaintiffs^  mth  Mights 
of  Redemption  and  Ibreclosure,  as  in  the  case  of  a  Derivative 
Mortgage. 

Declabe  that  0.  and  A.  in  the  pleadings  named  were,  in  the  months 
of  — ,  entitled  to  a  lien  on  the  piece  of  land  situate  &c.,  and  comprised 
in  the  agreement  dated  the  31st  Dec.  1853,  between  the  N.  Ey.  Co.  by 
G.  their  secretary,  of  the  one  part,  and  the  Deft  K.  {father  of  O,  and  A, 
and  equitably  entitled  to  the  land  under  the  said  agreement)^  of  the  other 
part,  and  the  granaries  and  other  buildings  erected  thereon,  for  the 
amount  expended  by  the  said  0.  and  A.,  or  either  of  them,  in  or  about 
the  erection  of  the  granaries  and  buildings  in  the  pleadings  mentioned, 
or  in  payment  for  the  same  respectively,  and  also  for  the  sum  of  £ — , 
the  value  of  the  goods  supplied  by  them  to  the  Deft  K.,  in  respect  of 
his  previous  outlay  in  building  the  granary  £rst  erected  on  the  said 
piece  of  land — Declare  that  the  interest  of  0.  and  A.  in  the  said  piece 
of  land,  granaries,  and  buildings,  was,  by  reason  of  their  deposit  of 
the  said  agreement  with  the  Pits  on  the  &c.,  as  in  the  pleadings 
mentioned,  charged  with  the  amount  then  due,  and  thereafter  to 
become  due,  to  the  Pits  in  respect  of  their  advances  to  0.  and  A. ;  And 
Let  the  following  &c. — 1.  An  account  of  all  sums  of  money  laid  out  by 
0.  and  A.  in  and  about  the  erection  of  the  said  buildings  (including 
the  said  £ — ,  the  value  of  the  goods  so  supplied  to  the  Deft  K.,  for 
which  they  are  hereinbefore  declared  entitled  to  a  lien  on  the  said 
premises),  with  interest  on  what  shall  be  found  due  at  the  rate  of  £4 
p.  c.  per  ann.  from  the  &o.,  when  O.  and  A.  were  adjudicated  bank- 
rupts ;  2.  An  account  of  principal  and  interest  due  to  the  Pits  in  respect 
of  their  advances  to  0.  and  A.,  and  for  their  costs  of  this  action,  to  be 
taxed  &C. ;  And  upon  the  Deft  K.  paying  unto  the  Pits  what  shall  be 
certified  to  be  due  on  such  second-mentioned  account,  not  exceeding 
what  shall  be  due  on  the  first-mentioned  account,  and  unto  the  Defts 
B.  and  C.  {the  assignees  in  bankruptcy  of  O,  and  A,)  what  shall  be 
certified  to  be  the  residue,  if  any,  of  what  shaU  be  due  on  the  first- 
mentioned  account,  after  deducting  what  shall  be  due  on  the  second- 
mentioned  account,  within  six  months  after  the  date  of  such  certificate, 
at  such  time  and  place  &c.,  Let  the  Pits  and  the  Defts  B.  and  C. 
deliver  upon  oath  the  said  agreement  and  all  dociunents  &c.  to  the 
Deft  K.,  but  in  default  K.  to  be  foreclosed ;  And  in  case  of  such  fore- 
closure, direction  for  B.  and  0.  to  redeem  within  three  months,  and 
in  default  to  be  foreclosed,  and  Pits  to  have  the  benefit  of  the  said 
agreement  of  the  3l8t  Dec.  1853 ;  And  Let  the  Defts  K.,  B.,  and  0. 
ooncor  in  any  conveyance  which  the  Pits  may  be  able  to  obtain  from 
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the  N.  Ej.  Co.  of  the  said  land  at  the  Fits'  request  and  at  their  own 
expense. — The  Unity  Joint  Stock  Banking  Association  y.  King,  M.  B., 
30  Jan.  1858,  B.  1465  ;  S.  C,  25  Beav.  72. 

For  declaratioiiB  of  vendor's  lion  in  respect  of  the  balance  of  his  unpaid 
purchase-money,  see  ''Sfecifio  Pebfobmancb,"  inf.  Chap.  L. 


4.  Lien  on  Policies  established  by  Letter  addressed  to  the  Creditor^  and 
by  him  delivered  to  the  Ifisurance  Office. 

Declare  that  the  Deft  D.,  under  the  circumstances  in  the  pleadings 
mentioned,  effectuallj  charged  the  hereditaments  at  N.  &c.,  and  the 
policies  in  the  pleadings  mentioned,  and  all  the  moneys  now  due  and 
to  become  due  in  respect  of  the  said  policies,  with  the  payment  of  the 
amount  which  became  owing  from  the  Deft  D.  to  the  banking  co.  in 
respect  of  the  moneys  of  the  said  co.,  taken  by  the  Deft  D.,  and  appro- 
priated to  his  own  use  as  in  &c.  stated,  and  that  the  charge  of  the  said 
00.  thereon  is  prior  to  the  interest  therein  of  the  Defts,  or  any  of  them. 
Account  of  what  is  due  to  the  co.  from  the  Deft  D.  and  for  the  Fits' 
costs  of  suit. — Directions  for  sale  of  the  hereditaments  and  policies  and 
payment  of  proceeds  into  Court. — ^Adjourn  &c. — ^Liberty  to  apply. — 
Chowne  V.  Baylis,  M.  R.,  19  July,  1862,  A.  1586,  31  Beav.  351. 

For  decree  establishing  stockbroker's  lien  for  the  balance  due  to  them 
on  the  account  of  the  general  dealings  between  them  and  bankers,  their 
customers,  on  specific  securities  deposited  by  the  bankers  with  them  to 
secure  a  specific  loan,  with  accoxmts,  see  JoTies  v.  Feppercome,  Joh.  445, 
1859,  A.  240. 

5.  Public  Health  Act,  1876 — Improvement  Expenses  declared  a 
Charge — Account. 

The  application  by  originating  sunmions  of  the  Tottenham  Local 
Board  of  Health,  which  upon  hearing  the  solrs  &c.,  was  adjourned 
&c.,  and  upon  hearing  counsel  for  the  Fits  and  the  Defts ;  Declare  that 
under  and  by  virtue  of  the  257th  section  of  the  Fublic  Health  Act, 
1875,  £ — ,  being  the  proportion  of  the  expenses  of  levelling,  paving, 
metalling,  and  making  good  a  certain  street  called  &c.,  within  the 
district  of  the  Fit  Board,  settied  by  the  surveyor  of  the  said  Board  to 
be  due  in  respect  of  the  premises.  No.  1,  C.  Eoad,  together  with  in- 
terest thereon  at  the  rate  of  £5  p.  c.  per  ann.  from  &c.,  and  one-fifth 
of  the  Fits'  costs  of  this  action,  is  a  charge  upon  the  premises.  No.  1, 
C.  Eoad  aforesaid. — Tax  Fits'  costs. — ^Let,  upon  payment  by  the  Deft 
on  or  before  &c.  of  the  said  amount^  interest,  and  costs  to  the  Fit 
Board,  all  further  proceedings  be  stayed ;  but  in  case  the  Deft  shall 
not  make  such  payment.  Let  the  following  account  and  inquiry  be 
taken  and  made : — (1)  An  account  of  what  is  due  to  the  Fits  for  prin- 
cipal, interest,  and  costs  in  respect  of  the  scud  premises ;  And  Lei  the 
Fits'  costs  subsequent  to  the  taxation  hereinbefore  directed  be  taxed 
&o. ;  (2)  An  inquiry  whether  any  person  or  persons  other  than  the 
Deft  is  interested  in  the  said  premises,  and  whether  there  are  any,  and 
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if  80,  what,  incmnbrances  affecting  the  said  premises  other  than  the 
charge  of  the  Pits. — Usual  proviso  for  stay  of  proceedings  on  payment 
off  of  amount  due  to  Pits.  In  default,  Deft  to  deliver  all  deeds  &c.  in 
her  custody  &c.  to  the  Pits ;  and  direct  sale  of  premises  with  approba- 
tion of  the  Judge,  with  all  usual  directions  and  application  of  purchase- 
money  in  payment  to  the  Pits  of  principal,  interest  and  costs. — Tottenham 
Local  Board  Y,  WtUiams,  Chitty,  J.,  6  June,  1889,  B.  835. 

6.  Public  Health  Ady  1875 — Charge  for  Improvement  Expenses 
— Several  Properties, 

This  action  coming  on  for  trial  &c. — Usual  directions  for  appoint- 
ment of  a  receiver  of  rents  and  profits  of  the  four  several  properties 
hereinafter  mentioned. — Direction  to  tax  costs  and  apportion  the 
same  between  the  said  four  properties  in  the  proportions  which 
the  several  sums  charged  bear  to  the  whole  of  the  sums  charged. 
— Dedaration  that  the  Pits  are  entitled  to  a  charge  upon  the 
said  property  described  as  &c.,  for  £ — ,  and  interest  thereon  at 
£ —  p.  c.  per  ann.  from  &c.  (being  the  date  of  service  of  notice 
of  demand  for  the  said  £ — ),  and  for  the,  costs  which  shall  be 
apportioned  in  respect  of  the  said  property  described  as  &c. — 
Like  declarations  as  to  the  three  remaining  properties. — Let  the 
amount  which  is  a  charge  on  each  of  the  four  properties  be  certified. — 
Declare  that  the  Deft  A.,  or  any  person  or  persons  claiming  through  or 
under  him  any  interest  in  the  said  property  described  as  &c.,  is  en- 
titled to  pay  o£E  the  amount  which  shall  be  certified  to  be  a  charge 
thereon,  independently  of  the  amounts  which  shall  be  certified  to  be 
charges  on  any  of  the  others  of  the  said  four  properties. — Like  decla- 
rations as  to  the  Defts  0.,  D.  and  E.  with  regaixL  to  the  three  remain- 
ing properties. — Let,  in  case  of  non-payment  of  the  amount  or  amounts 
certified  to  be  a  charge  on  the  four  properties  respectively,  or  any  of 
them,  within  six  months  from  the  date  of  the  certificate  to  be  made  in 
pursuance  of  this  judgment,  the  Pits  be  at  liberty  to  apply  in  Chambers 
for  a  sale  of  the  property  or  properties  in  respect  of  which  default  shall 
have  been  made  in  payment  within  the  time  aforesaid  of  the  amount 
or  amounts  certified  to  be  a  charge  or  charges  thereon. — JValthamsiow 
Local  Board  Y.  StaineSy  Ohitty,  J.,  16  July,  1890,  B.  1867. 

NOTES. 

Lien,  how  created.'] — ^An  equitable  assignment,  which  will  operate  as  a 
lien  upon  the  debtor's  property  in  the  nature  of  an  equitable  mortgage, 
may  be  informally  created  bjr  writing :  Choume  v.  BayliSy  31  Beav.  351 ; 
althoTlgh  expressing  an  intention  to  subsequently  execute  a  deed :  Be  King, 
Sewell  V.  K,y  14  Ch.  D.  179;  or  verbally:  Gurnell  v.  Oardner,  12  W.  E.  87; 
Pariah  v.  Poole,  63  L.  T.  N.S.  35 ;  and  effect  will  be  given  to  it  in  equity : 
8,C, ;  Exp,  South,  3  Swa.  392 ;  but  there  must  be  a  fund  or  debt  specified, 
not  a  mere  request  to  another  person  to  pay  in  expectation  that  a  debt  will 
become  due  from  him  to  the  writer :  Percival  v.  Dunn,  29  Oh.  D.  128 ;  or 
to  hold  it  at  the  disposal  of  the  creditor :  Oorringe  v.  Irwell  India  Bubber 
TForAyj,  34  Ch.  Div.  128. 

An  equitable  assignment  of  a  fund,  e,g.,  dividends  to  be  received  in  respect 
of  the  assignor's  proof  upon  an  estate  in  liquidation,  as  distinguished  from  a 
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charge  or  lien,  may  be  created  by  wiiUen  undertaking  to  pay  it  over :  Exp, 
Irving,  lie  Brett,  7  Ch.  D.  419  ;  IFiah.  Mort.  80,  81 ;  4th  ed.  88,  89. 

And  quctrt  whether  an  instrument  can  operate  at  the  same  moment  as  a 
bill  of  exchange,  and  as  an  equitable  assignment :  Brown,  Shipley  <k  Co,  y. 
Keough,  29  Ch.  Div.  848. 

It  is  the  duty  of  the  assignee,  not  of  the  assignor,  to  give  notice  of 
assignment :  Re  King,  SeiceU  v.  K.,  14  Ch.  D.  179. 

I'orsons  assigning  property,  on  which  they  have  a  charge  or  incumbrance, 
ui)on  the  fuith  of  an  agreement  not  carried  into  effect,  that  they  shall  have  a 
charge  on  another  estate,  will  be  considered  as  equitable  incumbrancers  on 
the  Litt<T :  see  Banks  v.  Whittall,  1  D.  &  S.  536  ;  B*ckett  v.  Cordley,  1  Bro.  C. 
C.  353 ;  Parish  v.  Poole,  53  L.  T.  N.S.  35.  And  where  a  husband  executed 
a  bond  in  favour  of  a  child,  reciting  that  his  wife  had  devised  an  estate  to 
him  on  condition  of  his  providing  for  the  child,  the  bond  was  held  to  create 
a  lien  upon  the  devised  estate :  J?rp.  Atkins,  2  T.  &  G.  536. 

A  lien  on  land  may  be  acquired  by  outlay  thereon,  with  the  sanction  of 
the  owner  to  the  extent  of  such  outlay,  and  the  interest  acquired  by  such 
lien  may  be  validly  charged :  see  Unity  Banking  Assoc,  v.  King,  25  Beav.  72, 
Form  3,  sup.  p.  1707  ;  Daveyy.  Durrant,  1  D.  &  J.  535 ;  Williams  v.  Thomas, 
2  Dr.  &  Sm.  29;  Plimmer  v.  Mayor  of  Wellington,  9  App.  Cas.  699,  714; 
Strutt  V.  Tippett,  W.  N.  (90)  23 ;  63  L.  T.  N.S.  475. 

As  to  the  cases  in  which  a  lien  upon  policy  moneys  may  be  created  in 
favour  of  a  mere  stranger,  or  a  part  owner,  by  payment  of  premiums,  see 
Re  Leslie,  L.  v.  French,  23  Ch.  D.  552 ;  and  see  StrtOt  v.  TippeU,  63  L.  T. 
N.S.  475 ;  Fulcke  v.  Scottish  Imperial  Co,,  34  Ch.  Div.  234 ;  Patten  v.  Bond, 
60  L.  T.  N.S.  583 ;  37  W.  R.  373 ;  and  that  a  trustee  who  pays  premiums  on 
a  policy  cannot  acquire  a  lien,  unless  tiie  policy  is  strictly  the  subject-matter 
of  the  trust,  see  Be  Earl  of  Winchilsea's  Policy,  39  Ch.  D.  168;  nor  a 
husband  paying  premiums  on  a  policy  taken  out  by  his  wife  before  marriage: 
Re  Leslie,  sup. 

Where  persons,  at  the  request  of  trustees  of  a  mortgage,  advanced  money 
to  pay  off  part  of  a  mortgage  debt,  the  mortgage  in  the  luwds  of  cs,  g.  tr.,  who 
paid  off  the  balance,  vras  held  kept  alive  for  their  benefit :  Patten  v.  Bond,  sup. 

And  where  a  mortga^  was  not  within  the  terms  of  a  wOl,  the  mortgagee 
was  subrogated  to  the  rights  of  creditors  paid  off  out  of  the  mortgage  money: 
Retlman  v.  Rymer,  60  L.  T.  N.S.  385. 

And  where  a  co.,  in  exercise  of  their  right  of  lien,  appropriated  a  dividend 
to  answer  the  debt  of  an  executrix  who  had  transferred  the  sluuree,  the  trans- 
feree was  entitled  to  stand  in  the  position  of  the  co.  as  creditor :  Re  Jfac- 
murdo,  Benfield  v.  M,,  W.  N.  (92)  73. 

Vendor  and  Purchaser,']^ K  purchaser,  when  the  contract  fails  through  no 
misconduct  or  default  on  his  part,  has  a  lien  on  the  estate  for  his  deposit, 
with  interest,  which  he  can  enforce  against  the  vendor,  and  against  the 
vendor's  mortgagees  subsequent  to  the  contract :  Rose  v.  WaUon,  10  H.  L.  G. 
672  ;  Wythes  v.  Lee,  3  Drew.  396 ;  Torrance  v.  BolUm,  14  Eq.  124, 136 ;  8  Ch. 
118. 

And  a  person  induced  to  purchase  a  share  in  a  partnership  by  fraud  has  a 
lien  for  the  purchase-money  on  the  surplus  assets  after  satisfying  debts  and 
liabilities :  Mycock  v.  Btatson,  13  Ch.  D.  384. 

If  the  vendor  bo  a  mortgagee  selling  under  a  power  of  sale,  or  is  entitled 
to  some  lesser  interest  than  a  fee  simple,  the  lien  will  be  good  to  the  extent 
of  the  vendor's  interest  only :  Wythes  v.  Lee,  3  Drew.  396,  406.  Sub-pur- 
chasers are  entitled  to  this  lien  for  the  amount  of  purchase-money  paid  by 
them,  either  in  the  hands  of  the  original  vendor,  or  of  the  purchaser,  witi 
whom  they  contracted :  Aheraman  Ironworks  v.  Wickens,  4  Ch.  101  (reversing 
5  Eq.  485). 

As  to  a  vendor's  lien  for  unpaid  purchase-money,  see  Chap.  L.,  *'Spbcifio 
Perfoemance";  Fish.  Mort.  139;  Dart,  V.  &  P.  730;  6th  ed.  825  et  seq.; 
Mackreth  v.  Symmons,  1  L.  C.  Eq.  324,  346;  6th  ed.  355,  375. 

An  unpaid  vendor,  who  has  executed  a  conveyance,  and  parted  with  the 
deeds  to  enable  the  purchaser  to  mortgage  the  property,  will  lose  his  lien  aa 
against  the  mortgagee,  who  takes  his  security  without  notice  of  the  lien : 
Rice  V.  R,,  2  Drew.  72  ;  Smith  v.  Evans,  28  Beav.  59. 

The  lien  is  not  discharged  by  taking  a  security  for  the  purchase-money, 
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unless  it  appears  that  the  seourity  was  intended  in  substitution  for  the 
purchase-money,  and,  in  fact,  constituted  the  consideration  for  the  convey- 
ance :  see  1 L.  0.  Eq.  363 ;  6th  ed.  384;  Dixon y.  Gay/ere,  1 D.  &  J.  655, 659; 
21  BeaY.  118;  Dart,  V.  &  P.  733. 

And  so  with  an  innkeeper's  lien  on  goods :  Angus  y.  Madachlan,  23  Ch. 
D.  330 ;  and  as  to  an  artifices  lien,  see  Exp,  Willoughhyy  Re  Westldke,  16  Ch. 
D.  604. 

But  it  is  waived  if  the  vendor  allows  the  conveyance  to  be  registered,  so 
that  sub-purchasers  are  led  to  believe  that  the  purchasers  have  power  to  sell: 
KeUlewdl  v.  Watton,  26  Ch.  Div.  501. 

And  may  be  lost  by  negligence,  e.  </.,  where  mortgagees,  at  the  request  of 
their  solr,  executed  a  transfer  deed  with  receipt  indorsed*  though  the  money 
had  not  in  fact  been  paid  to  them :  Gordon  v.  James,  30  Ch.  Div.  249 ;  and 
see  Coupe  v.  Collyer,  62  L.  T.  N.S.  927. 

But  not  by  a  statement  that  there  was  no  Hen,  innocently  made  in  ignorance 
of  a  fraud,  which  in  fact  gave  a  right  to  a  lien  :  Horsfall  v.  Halifax  Bkg.  Co.y 
62  L.  J.  Ch.  699. 

In  the  case  of  land  purchased  by  a  railway  company,  the  unpaid  vendor, 
unless  the  consideration  be  a  rent-charge  (see  E,  Jersey  v.  Briton  Ferry  Co,, 
7  Eq.  409),  or  the  nature  of  l^e  contract  is  such  as  to  exclude  the  lien  (see 
The  Brentwood,  &c,  Co,,  4  Ch.  D.  662),  is  eo titled  to  a  lien  which  extends  to 
the  compensation  for  severance^  as  well  as  to  the  unpaid  purchase-money, 
and  may  be  enforced  by  sale  and  by  the  appointment  of  a  receiver :  see 
Walker  v.  Ware,  &c.  By,  Co.,  1  Eq.  196 ;  A,  G.  v.  SiUinghoume  By,  Co.,  1  Eq. 
636 ;  but  not  by  an  injunction  a&;ain8t  running  trains  over  the  land  until  a 
sale :  see  Vol.  I.  sup.  p.  610,  and  cases  there  cited. 

By  40  &  41  Y.  c.  34,  the  provisions  of  the  Heal  Estate  Charges  Acte,  1854 
and  1867  (17  &  18  V.  c.  113,  and  30  &  31  V.  c.  69),  are  extended  to  any  lien 
for  unpaid  purchase-money,  both  as  to  testators  and  intestates  dying  after 
the  3l8t  December,  1877. 

A  vendor  of  land  in  a  renter  county  is  not  bound  to  register  a  memorial, 
but  may  rely  on  his  lien  agamst  sub-purchasers  who  have  actual  or  construe- 
tive  notice  of  it :  Kettlewell  v.  Watson,  26  Ch.  Div.  501. 

Trustees.^ — ^As  to  the  Hen  of  trustees  for  their  expenses,  see  Lewin,  720  et 
Beq.  The  hen  of  a  trustee  who  has  paid  off  an  mcumbrance  will  not  be 
enforced  by  foreclosure  or  sale,  which  would  put  an  end  to  the  trusts,  but  he 
has  been  allowed  to  retain  the  title  deeds :  Darke  v.  Williamson,  25  Beav.  622. 

And  as  to  the  right  of  persons  who  have  paid  money  at  the  request  of 
trustees  to  be  subrogated  to  their  right  of  mdemnity,  see  Be  Leslie,  L.  v. 
French,  23  Ch.  D.  652 ;  Patten  v.  Bond,  60  L.  T.  N.S.  583 ;  37  W.  E.  373; 
Be  Morgan,  Fillgrem  v.  P.,  18  Ch.  Div.  93. 

Bankers,  Brokers,  <fec.] — ^The  general  Hen  of  bankers  or  brokers  afctaches 
on  all  securities  of  the  customer  deposited  with  them,  unless  there  be  an 
express,  or,  under  the  circumstances,  impHed  contract  inconsistent  with  such 
general  Hen:  London  Chartered  Bk,  of  Australia  y.  White,  4  Apn.  Cas.  413; 
Brandao  v.  Bamett,  12  CI.  &  F.  787 ;  e.g.,  where  a  poHcy  was  deposited  as 
security  for  overdrafts  not  exceeding  a  specified  sum :  Be  Bowes,  Earl  of 
Strathmore  v.  Vane,  33  Ch.  D.  586;  and  see  Leese  v.  MaHin,  17  Eq.  224; 
The  CUy  Bank  Case,  3  D.  P.  &  J.  629. 

And  where  the  deposit  was  for  a  specific  sum,  simple  interest  only  was 
allowed:  London  Chartered  Bk.  of  Australia  v.  White,  sup. 

A  banker  has  a  general  Hen  on  all  money  coming  to  nis  hands  belonging 
to  a  customer  in  respect  of  an  overdrawn  account,  and  this  Hen  is  irrespective 
of  charges  of  which  the  banker  may  have  notice  if  his  right  of  set-off  was 
prior  in  time :  Boxhurghe  v.  Cox,  17  Ch.  Div.  520. 

A  broker's  Hen  for  premiums  on  poHcies  effected  by  him  may  be  superseded 
by  special  contract  or  mode  of  dealing,  but  not  where  he  has  merely  agreed 
to  state  monthly  accounts  and  receive  monthly  payments,  but  has  never 
deHvered  up jpoHcies  until  after  actual  payment,  though  the  jwHcies  were 
knowine^ly  effected  through  an  intermediary,  who  has  received  payment  and 
notpaid  {he  broker:  Fisher  v.  Smith,  4  App.  Cas.  1. 

Where  securities  are  deposited  with  brokers  to  secure  a  loan,  the  brokers 
have  a  power  of  sale  on  non-payment  upon  the  next  settling-day  at  the 
Stock  Exchange,  in  default  of  any  other  day  being  specified ;  and  the  Hen 
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extends  to  their  general  balanoe  as  well  as  to  the  Bom  lent  upon  the  spedfio 
security :  Jtmt%  t.  Peppercome,  Joh.  430 ;  5  Jur.  N.S.  141 ;  but  see  Be  Bcwes^ 
Earl  of  Strathmore  t.  Vane,  33  Ch.  D.  686. 

But  where  the  depositees  haTe  notice  that  the  stock  deposited  is  the  pro- 
perty of  a  third  party  the  lien  is  Umited  to  the  balance  due  at  the  time  of 
the  advance,  and  does  not  extend  to  future  advances :  Locke  v.  PrescaUy  32 
Beav.  261. 

The  general  lien  on  all  property  comprised  in  the  security  depojsited  may 
also  be  limited  by  an  expression  of  intention  to  confine  it  to  a  portion  of  the 
security  only :  WyJde  v.  Bad/ordy  12  W.  E.  38  ;  or  the  amount  secured  may 
be  limited  by  the  terms  of  the  memorandum  of  charge :  Be  Bowes,  Strathmore 
V.  Vane,  33  Ch.  D.  586. 

Company, ^ — ^Where  a  co.  are  entitled  by  their  articles  to  a  first  and  paramount 
lien  on  the  shares  of  a  member  for  debts  due  from  him,  an  equitable  mortgagee, 
by  giving  notice  to  the  co.  will  gain  priority  over  their  hen  for  subsequent 
advances,  acoordinff  to  the  rule  of  Hopkinson  v.  Bolt,  9  H.  L.  C.  514  (which  is 
founded  on  principles  of  natural  justice :  Union  Bk,  of  Scotland  v.  National  Bk. 
of  Scfptland,  12  App.  Cas.  53),  as  such  notice  is  not  notice  of  a  trust  within 
sect.  30  of  the  Companies  Act,  1862 :  Bradford  Banking  Co.  v.  Brigge,  12 
App.  Cas.  29;  reversing  S.  C.  31  Ch.  Div.  19  (followed  in  MiUs  v.  New 
Zealand  Alford  Estate  Co,,  32  Ch.  Div.  266) ;  Bk,  of  Africa  v.  Salisburi/  Gold 
Mining  Co,,  (1892)  A.  C.  281 ;  but  an  alteration  of  the  register  by  substituting 
cs,  q,  tr,  for  trustee  in  order  to  fix  the  lien  on  them  is  invalid :  Be  Ystalyfera 
Gas  Co,,  W.  N.  (87}  30. 

As  to  the  right  of  the  shareholder  to  call  for  a  transfer  imder  sect.  15  of  the 
Conveyancing  Act,  1881,  see  Everitt  v.  Automatic  Weighing  Machine  Co,, 
(1892)  3  Ch.  500. 

SclidtorJi — As  to  a  solr's  lien  (which  is  in  the  nature  of  salvage :  see  BuUey 
Y,  B,,  8  Cm,  D.  410)  for  his  costs  upon  property,  of  whatever  nature  or 
kind  (23  &  24  Y.  c.  127,  s.  28),  recovered  or  preserved  through  his  exertions, 
see  sup.  Chap.  XL.,  **Soijcitor8." 

Improvement  Expenses,'] — ^Improvement  expenses,  under  the  Public  Health 
Act,  1875,  are  a  charge  on  the  total  "  ownership  "  of  the  adjoining  **  pre- 
mises "  :  Corporation  of  Birmingham  v.  Baker,  17  Ch.  D.  782 ;  but  not  so  as 
to  authorize  a  sale  froe  from  restrictive  covenants  affecting  the  property : 
Tendring  Union  v.  DowUm,  (1891)  3  Ch.  265  (C.  A.) ;  45  Ch.  D.  583. 

And  the  Statute  of  Limitations  runs  in  favour  of  the  owner  from  the  time 
of  the  completion  of  the  work :  Homsey  Locai  Board  v.  Monarch  Investment 
Society,  23  Q.  B.  D.  149;  24  Q.  B.  Div.  1. 

Sudi  charg|es  are  not  land  charges  requiring  registration  under  the  Land 
Charges  Begistration  and  Searches  Act  (51  &  52  Y.  c.  51) :  Beg,  v.  Land 
Begistry,  24  Q.  B.  D.  178. 


Section  X. — Judgments — Judgment  Law  Amendment  Act 
(27  &  28  V.  c.  112). 

1.  Inquiry  as  to  Lands  of  Judgment  Debtor  extended  under  an 
Elegit — Sale  of  Extended  Lands  and  Application  of  Proceeds — 
27  8f  28  r.  c.  112,  s,  4. 

Upon  the  petition  of  C.  &c.,  Let  the  following  &c. — 1.  An  inquiry 
what  is  due  to  the  Petr  {judgment  creditor)  under  or  by  virtue  of  the 
said  order  and  certificate.  2.  An  inquiiy  what  lands  and  property 
have  been  extended  under  or  by  virtue  of  the  writ  of  elegit  in  the 
petition  mentioned.  3.  An  inquiry  whether  there  are  any,  and  if  any 
what,  liens,  charges,  or  incumbrances  upon  the  said  land,  or  any  and 
what  part  thereof,  and  what  are  their  priorities,  and  what  is  due  on 
account  thereof  respectively. — ^Taz  the  Fetr's  costs  of  this  application ; 
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And  Let  liim  be  at  liberty  to  add  the  amount  of  the  said  costs  when 
taxed  to  what  shall  be  certified  to  be  due  under  the  inquiry  No.  1 ; 
*'And  Let  the  respondent  L.  {the  judgment  debtor)  pay  to  the  Petr  the 
total  amount  of  the  said  debt  and  costs  (to  be  certified  at  Chambers) 
within  one  month  after  the  date  of  the  certificate,  and  in  default  of  such 
payment  by  the  time  aforesaid,  Let  the  lands  and  property  which  shall 
be  certified  to  have  been  extended  under  the  said  writ  of  elegit  be  sold 
with  the  approbation  of  the  Judge  free  from  the  incumbrances  (if  any) 
of  such  of  the  incumbrancers  as  shall  consent  to  the  said  sale,  and 
subject  to  the  incumbrances  of  such  of  the  incumbrancers  as  shall  not 
consent ;  And  Let  the  money  to  arise  by  the  sale  of  the  said  lands  and 
property  be  paid  into  Court  to  the  credit  of  these  matters,  subject  to 
further  order,  and  if  such  money  or  any  part  thereof  shall  arise  &c. 
[Form  2,  sup,  p.  1184.] — ^Liberty  to  apply.— -R*  Lundie,  M.  R.,  4  May, 
1867,  B.  1211. 

For  the  like  order,  see  Howson  y.  Trant,  L.  C.  for  M.  B.,  25  June,  1873, 
A.  1884;  fif.  C,  21  W.  E.  781. 

2.  Liquiry  as  to  Lands  delivered  in  Execution  by  Appointment  of 
Receiver — Prior  and  Subsequent  Incumbrances  distinguished — 
Sale. 
Upon  the  petition  of  A.  B.  &c.,  and  upon  hearing  counsel  for  the 
Petr,  and  the  above-named  C.  D.  (the  judgment  debtor)  in  person, 
Let  the  following  inquiries  be  made,  that  is  to  say: — 1.  An  inquiry 
what  is  due  to  the  Petr  under  or  by  virtue  of  the  said  judgment 
dated  &c.  2.  An  inquiry  what  interest  or  interests  in  land  the  said 
C.  D.  has  or  have  been  delivered  in  execution  by  the  appointment  of 
a  receiver  thereof,  under  or  by  virtue  of  the  said  order  dated  &c. 
8.  An  inquiry  whether  there  are  any,  and  if  any  what,  liens,  charges, 
or  incumbrances  upon  the  said  interest  t)r  interests  in  land  of  the  said 
C.  D.,  or  any  and  what  part  or  parts  thereof  respectively,  and  what 
are  their  priorities,  and  what  is  due  on  account  thereof  respectively, 
and  the  Chief  Clerk  is  to  distinguish  which,  if  any,  of  the  same  liens, 
charges,  or  incumbrances  have  been  created  by  any  means  prior,  and 
which,  if  any,  by  any  means  subsequent,  to  the  said  order  dated  &c.,  and 
which,  if  any,  have  arisen  under  or  by  virtue  of  any  judgment,  statute 
or  recognizance ;  Let  costs  of  Petr  be  taxed.  Liberty  to  add  costs  to 
what  shall  be  certified  to  be  due  under  inquiry  No.  1 ;  Let  0.  D.  be  at 
liberty  to  pay  to  the  Petr  the  total  amount  of  the  said  debt  and  costs 
within  one  month  after  the  date  of  the  Chief  Clerk's  certificate.  In 
default  of  such  payment  by  the  time  aforesaid.  Let  the  interest  or 
interests  in  land  which  shall  have  been  certified  to  have  been  delivered 
in  execution  as  aforesaid,  be  sold  with  the  approbation  of  the  Judge, 
free  from  all  liens,  charges,  or  incumbrances,  which  have  been  created 
by  any  means  subsequent  to  the  said  order  dated  &c.,  or  which  have 
arisen  (whether  before  or  after  the  date  of  such  order),  under  or  by 
yirtue  of  any  judgment,  statute,  or  recognizance,  and  also  free  from 
the  inonmbrances  of  such  of  the  other  inoumbraacers  as  shall  consent 
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to  such  sale;  but  subject  to  the  incumbrances  of  such  of  the  said 
incumbrancers  as  shall  not  so  consent ;  Let  the  money  to  arise  &c.  be 
paid  into  Court  to  the  credit  of  these  matters  subject  to  further  order. 
— Liberty  to  apply  in  Chambers  for  distribution  of  proceeds  and 
generally.— i^tf  Cooper,  Chitty,  J.,  2nd  February,  1889,  A.  185;  37 
W.  E.  330 ;  Re  Young,  Chitty,  J.,  31  Oct.  1891,  B.  1256. 

3.  Inquiry  as  to  Lands  extended — Bedempfiony  or  in  default  Sak, 

Upon  the  petition  of  A.  B.  &c.,  and  upon  hearing  counsel  for  the 
Petr,  Let  the  following  inquiries  be  made,  that  is  to  say :  1 .  An  inquiry 
what  is  due  to  the  Petr  under  and  by  yirtue  of  the  said  judgment. 
2.  An  inquiry  what  lands  and  property  have  been  extended  under  and 
by  virtue  of  the  writ  of  elegit  in  the  petition  mentioned.  3.  An  inquiry 
whether  there  are  any  and  (if  any)  what  liens,  charges,  or  incumbrances 
upon  the  said  lands,  or  any  and  what  part  thereof,  and  what  are  their 
priorities,  and  what  is  due  on  account  thereof  respectively.  Tax  Fetr's 
costs  of  application.  Liberty  to  add  the  amount  of  such  costs  to  what 
shall  be  certified  to  be  due  under  inquiry  No.  1 ;  Let,  in  default  of 
respondents  paying  to  the  Petr  the  total  amount  of  the  said  debts  and 
costs  (to  be  certified  at  Chambers)  within  one  month  after  the  date  of 
the  Chief  Clerk's  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  the  lands  and  property  which  shall  be  certified  to  have  been 
extended  under  the  said  writ  of  elegit  be  sold  with  the  approbation  &c., 
free  from  the  incumbrances  &c.  Purchase-mosey  to  be  paid  into 
Court  to  the  credit  of  '*  In  the  matter  of  A.  B.,  and  In  the  matter  of 
the  Act  27  &  28  V.  c.  112,"  subject  to  further  order. — Usual  direction 
as  to  purchase-money  arising  from  land  sold  with  consent  of  incum- 
brancers.— Liberty  to  apply. — Be  Holder,  North,  J,,  1  March,  1890, 
A.  256. 

4.  Judgment  Creditor  in  Possession  by  Elegit — Inquiries  and 
Accounts. 

1.  Inquiky  of  what  the  hereditaments  in  the  pleadings  mentioned 
<K)nsist.  2.  Inquiry  as  to  incumbrances  and  their  priorities.  3.  Account 
of  what  is  due  thereon  respectively. — "4.  An  inquiry  (by  consent) 
whether  there  is  any  and  what  lien  subsisting  in  favour  of  the  Deft  M. 
on  the  title  deeds  relating  to  the  said  hereditaments  not  being  a  charge 
or  incumbrance  thereon.  5.  And  the  Pit,  by  his  counsel,  submitting 
to  account  as  mortgagee  in  possession,  An  account  of  what  money  Pit 
Ihas  received  &c.,  on  account  of  the  said  hereditaments,  since  the  same 
^ere  extended  to  him  by  the  sheriff  of  &c.,  under  the  inquisition 
^returned  by  the  said  sheriff,  in  pursuance  of  the  writs  of  elegit  issued 
«&c.,  as  in  the  pleadings  mentioned,  or  which,  without  his  wilful 
default,  might  have  been  received."  6.  Account  of  what  Pit  has 
jroperly  laid  out  in  substantial  repairs  and  amount  to  be  deducted. — 
Adjourn  &c.— ^u/Zv.  Faulkner,  V.-C.  K.  B.,  27  July,  1847,  A.  2240; 
1  D.  &  S.  688. 


SECT.  X.]  Judgments — Judgment  Law  Amendment  Act   1715 

6.  Judgment  upon  which  a  Writ  of  Execution  had  been  sued  outy 
returned  by  the  Sheriff  and  duly  registeredy  declared  a  Charge 
upon  the  Debtor^s  Equitable  Life  Interest  in  Copyholds^  and 
enforced  by  Sale. 

Deolabe  that  the  Pits  haye  a  yalid  charge  upon  the  life  estate  of 
the  Deft  P.  (equitable  tenant  for  life)  in  the  copyhold  messuage  and 
premises  &c.  for  the  amounts  due  to  the  Pits  by  virtue  of  the  judg- 
ment of  &c.,  for  principal,  interest,  and  costs;  And  Let  the  Pits 
T.,  G.,  and  0.  pay  to  the  Defts  D.  and  W.  {the  trustees  for  the 
Deft  P.)  their  costs  of  this  action,  to  be  taxed  &c.,  and  be  at 
liberty  to  add  the  same  to  their  own  costs  to  be  taxed  as  herein- 
after mentioned ;  And  Let  the  Deft  P.,  on  or  before  &c.,  pay  to  the 
Pits  T.,  G.,  and  0.  the  sum  of  £ —  on  account  of  the  amount  due  to 
them  from  her ;  And  Let  S.,  the  receiver  appointed  by  the  order  dated 
&c.,  be  continued  until  the  sale  hereinafter  directed ;  And  Let  such 
receiver  pay  any  balance  which  shall  be  certified  to  be  due  from  him 
on  passing  his  final  account  to  the  Pits  T.,  G.,  and  0.,  instead  of  into 
Court  as  directed  by  the  said  order  dated  &c.,  and  the  Pits  are  to 
give  credit  for  any  money  received  by  them  under  the  directions  herein- 
before contained  in  the  account  next  hereinafter  directed ;  And  Let  an 
account  be  taken  of  what  remains  due  to  the  Pits  under  or  by  virtue  of 
their  said  judgment  for  principal,  interest,  and  costs,  including  their 
costs  of  this  action,  to  be  taxed  &c.,  after  giving  credit  for  the  moneys 
so  to  be  paid  to  them  as  aforesaid ;  And  if  the  Deft  P.  shall  pay  the 
said  sum  of  £ —  as  aforesaid  to  the  Pits  by  the  time  aforesaid,  then 
Let,  upon  the  said  Deft  paying  to  the  Pits  what  shall  be  certified  to 
remain  due  to  them  upon  taking  the  said  account,  within  three  months 
after  the  date  of  the  Chief  Clerk's  certificate,  at  such  time  and  place 
as  shall  be  thereby  appointed,  the  Pits  enter  up  satisfaction  of  their 
said  judgment ;  But  in  default  of  the  said  Deft  paying  to  the  Pits  the 
said  sum  of  £ —  by  the  said  18th  of  March,  1875,  or  if  she  shall  pay 
such  sum,  then  in  default  of  her  paying  what  shall  be  so  certified  to  be 
due  upon  taking  such  account  at  the  time  and  place  aforesaid.  Let  the 
life  estate  and  interest  of  the  said  Deft  P.  in  the  said  copyhold  mes- 
suage and  premises  be  sold  with  the  approbation  of  the  Judge,  and  the 
money  arising  from  such  sale  be  paid  into  Court  to  the  credit  &c.  to 
an  account  to  be  intitxded  &c. ;  And  the  Pits  are  to  be  at  liberty  to 
apply  in  Chambers  for  the  application  of  the  money  arising  from  such 
sale  as  they  may  be  advised. — ^Liberty  to  apply. — [Add  Lodgment  Sche- 
dule, Form  No.  3.]— See  Tillett  v.  Pearson,  M.  E.,  18  Feb.  1875,  B. 
340. 

In  this  case  the  Pits,  on  the  22nd  August,  1873,  had  obtained  judgment  in 
an  action  against  the  Deft,  and  on  the  next  da^  sued  out  a  writ  of  ehgit, 
which  was  returned  by  the  sheriff  (though  the  interest  of  the  debtor  was 
only  an  equitable  life  estate  in  copyholds),  and  duly  registered.  The  return 
being,  from  the  nature  of  the  debtor*6  interest,  practically  of  no  value  to  the 
Pits,  they  filed  their  bill  to  establish  the  validity  of  their  charge  upon  the 
debtor's  equitable  life  estate,  and  to  obtain  immediate  relief  by  injunction 
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and  reoeiyer.  On  the  2nd  December,  1873,  they  obtained  upon  motion  an 
order  restraining  the  trustees  from  paying,  and  the  judgment  debtor  from 
receiving  the  rents,  and  appointing_a  receiver  without  security :  see  E^. 
lib.  1873,  B.  3018,  3182;  8.  C.  22  W.  E.  209;  W.  N.  (73)  218. 

For  an  injunction  at  the  suit  of  a  judgment  creditor  who  was  unable, 
owing  to  a  prior  mortgage,  to  obtain  a  delivery  of  the  land  in  execution, 
restraining  the  mortgi^ees  who  were  about  to  sell  from  paying  over  the 
surplus  proceeds  to  the  mortgagor,  see  ThornJUm  v.  Finch,  Y.-G.  S.,  25  Nov. 
1864,  B.  2510;  S.  C,  4  QiS.  515. 

6.  Judgment  enforced  by  Sale,  where  Creditor  unable  to  obtain 
Delivery  by  reason  of  Prior  Incumbrances. 

DniBcnoNS  to  appoint  receiver  without  prejudice  to  the  rights  of 
any  prior  incumbrancer,  and  if  any  prior  incumbrancer  is  in  possession, 
then  without  prejudice  to  such,  possession ;  An  account  of  what  is  due 
to  the  Pit  under  and  by  virtue  of  his  judgment  &c.,  and  for  his  costs 
of  this  action,  such  costs  to  be  taxed  &c. ;  And  upon  the  Defts,  or 
either  of  them,  paying  to  the  Pit  what  shall  be  certified  to  be  due  on 
the  said  account  within  six  months  after  the  date  of  the  Chief  Clerk's 
certificate,  at  such  time  and  place  as  shall  be  by  such  certificate 
appointed,  then  in  the  event  of  such  payment  being  made  by  the  Deft 
J.  {subsequent  incumbrancer)^  Let  the  Pit  assign  his  said  judgment  to 
the  said  J. ;  but  in  the  event  of  such  payment  being  made  by  the  Deft 
K.  {judgment  debtor),  then  Let  the  Pit  enter  up  satisfaction  on  his  said 
judgment ;  but  in  default  of  the  Defts,  or  either  of  them,  paying  to 
the  Pit  what  sball  be  certified  to  be  due  on  the  said  account  by  the 
time  aforesaid,  Let  the  interest  of  the  Deft  K.  of  and  in  the  said  real 
estate  be  sold  with  the  approbation  of  the  Judge,  and  the  money  to 
arise  by  the  said  sale  be  paid  into  Court  Ac. — ^Adjourn  &c. — Liberty 
to  apply.— fr«/&  V.  Kilpin,  M.  E.,  25  May,  1874,  B.  1590;  18  Eq.  298. 

7.  Judgment  enforced  by  Sale. 
Upon  motion  for  judgment  in  default  of  the  Deft  delivering  a 
defence  this  day,  made  unto  this  Court  by  counsel  for  the  Pit,  and 
upon  reading  &c.,  Let  the  following  account  and  inquiry  be  taken  and 
made,  that  is  to  say : — 1.  An  account  of  what  is  due  to  the  Pit  under 
and  by  virtue  of  his  judgment  in  the  Queen's  Bench  Division  of  this 
Court  in  the  statement  of  claim  mentioned,  and  for  his  costs  of  this 
action,  such  costs  to  be  taxed  by  the  Taxing  Master.  2.  An  inquiry  to 
what  real  and  leasehold  estate  the  Deft  was  entitled  on  the  13th 
February,  1885 ;  And  upon  the  Deft  M.  paying  to  the  Pit  H.  what 
shall  be  certified  to  be  due  to  him  on  the  said  account  within  six 
months  after  the  date  of  the  Chief  Clerk's  certificate,  at  such  time  and 
place  as  shall  be  thereby  appointed.  Let  the  Pit  H.  assign  the  said 
judgment  to  the  Deft  M. ;  but  in  default  of  the  Deft  M.  paying  to  the 
Pit  n.  what  shall  be  certified  to  be  due  to  him  as  aforesaid,  Let  the 
interest  of  the  Deft  M.  of  and  in  the  real  and  leasehold  estates,  to 
which  in  answer  to  the  said  inquiry  it  shall  appear  he  was  entitled  on 
the  13th  February,  1885,  be  sold  with  the  approbation  of  the  Judge, 
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and  the  money  to  arise  by  the  said  sale  be  paid  into  Court  to  the 
credit  of  &c. — Adjourn  further  consideration. — Liberty  to  apply. — 
Hewett  V.  Murray,  V.-O.  B.,  20  Feb.  1886,  A.  334. 

8.  Judgment  Debt — Accounts  and  Inquirtea — 8ale — Application  of 

Proceeds, 

Let  the  following  &c. :  1 .  An  account  of  what  is  due  to  the  Pits  in 
respect  of  the  sum  of  £ — ,  the  balance  by  the  Chief  Clerk's  certificate, 
dated  &c.,  certified  to  be  due  to  the  Pits  from  the  Deft,  with  interest 
thereon  at  the  rate  of  £4  p.  c.  per  ann.  from  the  date  of  the  said  certi- 
ficate, and  for  their  subsequent  costs  of  this  action,  including  their 
costs  of  this  application,  such  costs  to  be  taxed  &c.  2.  An  inquiry 
what  lands  and  property  have  been  extended  under  or  by  virtue  of  the 
writ  of  elegit  sued  out  by  the  Pits  in  the  petition  mentioned,  and  what 
are  the  nature  and  particulars  of  the  interest  of  the  Deft  in  such  lands 
and  property  and  of  his  title  thereto.  3.  An  inquiry  whether  there  are 
any,  and  (if  any)  what,  debt  or  debts  other  than  the  debt  of  the  Pits, 
due  from  the  Deft,  which  is  or  are  a  charge  or  charges  upon  the  said 
land  and  property,  and  what  are  the  priorities  of  the  Pits*  charge  and 
of  such  other  charges  (if  any)  thereon.  4.  An  account  of  what  is  due  in 
respect  of  such  other  charges  (if  any)  and  to  whom ;  And  Let  the  interest 
of  the  Deft  in  the  said  lands  and  property  so  extended  as  aforesaid,  or 
a  sufficient  part  thereof,  be  sold  with  the  approbation  of  the  Judge ; 
And  Let  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the 
credit  &c.,  to  an  account  to  be  intituled,  *^  Proceeds  of  the  sale  of  lands 
and  property  extended  under  the  Pits'  elegit,**  subject  &c. ;  And  Let 
such  money  be  applied  in  the  payment  of  what  shall  appear  to  be  due 
to  the  Pits  and  the  persons  entitled  to  such  other  charges  (if  any)  as 
aforesaid  according  to  their  priorities ;  And  the  Pits  and  such  other 
persons  (if  any)  are  to  be  at  liberty  to  apply  to  this  Court  or  in 
Chambers  for  payment  of  the  money  to  arise  by  such  sale  as  they  may 
be  advised. — Hythe  Corporation  v.  East,  V.-C.  M.,  6  May,  1870,  A. 
1279;  Re  Ihbotson,  M.  E.,  4  Nov.  1871,  A.  2790.  A  like  order  was 
made  in  Thomas  v.  T,,  V.-C.  W.,  21  June,  1872,  B.  1767,  where  the 
amount  was  due  under  an  order. 

9.  Liberty  to  Levy  Execution^  notwithstanding  Receiver  appointed. 

Upon  motion  &o.  by  counsel  for  W.,  on  &c.,  who  obtained  a  judgment 
in  the  Queen's  Bench  Division  against  the  Deft  in  the  action  of  W.  r.  K. 
for  — ;  And  upon  hearing  counsel  for  the  Pits,  and  upon  reading  the 
said  judgment  &c.,  Let,  notwithstanding  the  order  dated  &c.,  whereby 
M.  was  appointed  receiver  and  manager  of  the  premises  and  licences 
belonging  to  the  Deft's  business  of  a  licensed  victualler,  carried  on  by 
him  at  &c.,  the  applicant  W.  be  at  liberty  to  levy  execution  in  respect 
of  the  said  judgment  recovered  by  him  on  the  stock  in  trade,  furniture, 
and  effects  in  and  upon  the  said  premises,  and  belonging  to  the  Deft, 
and  not  included  in  the  Pits'  security. — Lion  Brewery  Co.  Limited  v. 
Krussmann^  titirHngi  J.,  6  Nov.  1891|  B.  2087. 
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10.  Judgment    against    a    Railway    Company — Inquiries    whether 
Extended  Lands  were  Surplus  Lands— ^7  8f  28  V.  c.  112,  «.  4. 

XTpok  the  petition  &c.y  Let  the  following  &c. :  1.  An  inquiiy  what  is 
due  to  the  Petr  0.  under  and  by  yirtae  of  his  judgment.  2.  An  inquizj 
what  lands  and  property  haye  been  extended  under  or  by  Tirtue  of  the 
writ  of  elegit  in  the  petition  mentioned,  and  what  are  the  nature  and 
particulars  of  the  interest  of  the  said  T.  Bailway  Go.  in  such  lands  and 
property,  and  of  their  title  thereto,  and  whether  any  and  which  of  such 
lands  are  superfluous  lands  within  the  intent  and  meaning  of  the  Lands 
Glauses  Gonsolidation  Act,  1845  [^or  superfluous  lands  not  required  for 
the  purposes  of  the  undertaking  of  the  said  railway  co.].  3.  An  inquiry 
whether  there  are  any,  and  (if  any)  what,  liens,  charges,  or  incum- 
brances upon  the  said  lands,  or  any  and  what  part  thereof,  and  what 
are  their  priorities,  and  what  is  due  on  aocoimt  thereof  respectively ; 
And  any  of  the  parties  are  to  be  at  liberty  to  apply  to  adopt  any  of  the 
proceedings  of  the  debenture  creditors'  suit  as  they  may  be  adyised. — 
Adjourn  further  hearing  of  petition. — Re  Ogilvtey  V.-G.  W.,  10  Nov. 
1871,  B.  2869,  affirmed  L  JJ.,  18  Dec.  1871 ;  see  7  Gh.  174. 

For  the  like  order,  see  Be  Hull,  <^c.  By.  Co.,  Y.-G.  W.,  24  April,  1866, 
A.  1005;  2  Eq.  262;  Gardner  v.  London,  Chatham  and  Dover  By.  Co.^ 
OHiselVs  Case,  L.JJ.,  22  Jan.  1867,  A.  114 ;  2  Ch.  386. 

For  order  that  petitioners,  who  had  under  their  elegit  obtained  a  delivery 
of  land  belonging  to  a  public  co.,  should  be  at  liberty  to  sell  out  of  Court, 
and  bring  the  pn^eeds  into  Court  for  distribution,  with  the  usual  inquiries, 
see  Be  The  Ventnor  Harbour  Co.,  V.-C.  W.,  13  Jan.  1866,  B.  126;  13  L.  T. 
N.S.  793. 

11.  Sale  and  immediate  Conveyance  by  Company  to  a^oining  Land^ 
owner  with  Right  of  Pre-emption^  after  Return  of  Inquisition^ 
without  Inquiry ^27  8f  28  V.  c.  112,  s.  4. 

XTpok  the  petition  &c.,  Tax  the  costs  of  the  Petrs  of  this  application 
and  consequent  thereon ;  And  the  Petrs  are  to  be  at  liberty  to  add  such 
costs  to  their  debt  of  £ — ,  for  which  a  memorandum  of  a  writ  of  execu- 
tion has  been  registered  in  the  Gentral  Office  and  the  interest  thereoa ; 
And  Let  the  close,  piece,  or  parcel  of  pasture  land  of  which  the  0. 
Bailway  Go.  were  found  by  the  return  to  the  inquisition  taken  on  &c., 
in  pursuance  of  the  writ  of  elegit  issued  at  the  suit  of  the  Petrs  as  in 
the  petition  mentioned,  to  be  possessed  as  their  own  proper  goods  and 
chattels  for  all  the  remainder  of  a  certain  term  of  2,000  years  therein 
granted  some  years  before  the  taking  of  the  said  inquisition,  and  also 
the  closes,  pieces,  or  parcels  of  land  of  which  the  said  G.  Bailway  Go. 
were  found  by  the  said  return  to  be  seised  in  their  demesne  as  of  fee, 
and  which  have  been  actually  delivered  to  the  Petrs  with  the  timber 
thereon,  be  sold  to  L.  {adjoining  landowner^  who  had  agreed  to  purchase 
for  a  given  sum)  for  the  sum  of  £ — ,  for  all  the  interest  of  the  said  co. 
therein ;  And  Let  the  said  oo.  join  in  and  execute  a  proper  conveyance 
of  the  said  lands  to  the  said  L.,  such  conveyance  to  be  settled  by  the 
Judge  in  case  the  parties  differ ;  And  the  Petrs  are  to  be  at  liberty  to 
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receiye  the  aaid  purchase-money  for  the  said  lands,  and  to  applj  the 
same  in  or  towards  discharge  of  the  £ —  in  the  petition  mentioned,  and 
interest  thereon,  and  the  costs  hereby  directed  to  be  taxed. — Ee  Calne 
Railway  Co,,  V.-O.  J.,  8  April,  1870,  A.  866 ;  9  Eq.  668. 

NOTES. 
JTTBGMENTS — ^JUDGMENT  LAW  ACTS,  1838 — 1864. 

The  remedies  of  judgment  creditors  have  been  materially  altered  by  the 
Judgment  Law  Amendment  Act  (27  &  28  Y.  c.  112),  under  which,  in  effect, 
the  requisite  for  obtaining  a  charge  or  lien  upon  the  debtor's  land  is  the 
return  of  the  sheriff  to  a  writ  of  elegit  sued  out  by  the  judgment  creditor,  and 
not  merely,  as  under  1  &  2  V.  c.  110,  registration  of  the  judgment,  and, 
under  23  &  24  Y.  c.  3d,  registration  of  the  writ  of  execution,  which  must 
also  have  been  executed  and  put  in  force  within  three  months  after  reeistra- 
tion  ;  see  Guest  v.  Cowbridge  By.  Co,,  6  Eq.  619 ;  Hatton  v.  Haywood,  9  Ch.  229. 

Under  the  old  law  (before  1  &  2  Y.  c.  110),  a  moiety  only  of  the  debtor's 
lands  could  be  extended  under  a  writ  of  elegit,  which  must  have  been  sued 
out  before  the  judgment  creditor  could  proceed  in  Equity  to  enforce  his 
security  against  the  debtor's  equitable  interest :  Neate  v.  D,  Marlborough,  3 
My.  &  C.  407;  Smith  y.  Hurst,  10  Ha.  30,  48;  and  copyholds  could  not  be 
taken  in  execution :  Shelf.  B.  P.  St.  482 ;  Sugd.  Y.  &  P.  621. 

By  1  &  2  Y.  c.  110,  the  remedies  of  judgment  creditors  were  extended,  and 
a  judgment  was  conyerted  from  a  general  Uen  into  a  specific  incumbrance  or 
equitable  charge :  see  Bolleston  y.  Morton,  1 D.  &  War.  195 ;  Sugd.  Y.  &  P.  526, 
527 ;  Whitworth  y.  Oaugain,  1  Ph.  728 ;  on  land  oyer  which  the  debtor  has 
an  absolute  power  of  di^>osition :  see  Beavan  y.  E,  Oxford,  6  D.  M.  &  G.  507 ; 
Be  Lord  Kensington,  Bacon  y.  Ford,  29  Ch.  D.  527;  Prid.  Cony.  yol.  i.  149. 

Sect.  11  empowered  the  sheriff  under  a  writ  of  elegit  to  deliyer  in  execution 
the  whole  of  the  debtor's  lands  &c.  and  hereditaments,  including  lands  of 
copyhold  or  customary  tenure. 

By  sect.  13,  a  jud^ent  entered  up  was  to  operate  as  a  charee  upon  all 
lands,  &c.  and  hereditaments,  induding  copyholds,  which  the  debtor,  at  the 
time  of  the  entering  up  of  the  judgment,  or  afterwards,  should  be  entitled  to 
at  Law  or  in  Eqiuty  for  any  estate  or  interest  whateyer,  in  possession  or 
otherwise,  or  oyer  which  such  debtor  should,  at  the  time  of  entermg  up  judg- 
ment, haye  any  disposing  power  exercieeable  by  him,  without  any  other 
person's  assent,  for  his  own  benefit ;  and  was  to  be  binding  as  a^^nst  the 
judgment  debtor  and  all  persons  claiming  under  him  after  the  judgment, 
and  against  all  whom  the  debtor  could  bar  by  disentailing ;  and  the  creditor 
had  tiie  same  rieht  to  enforce  such  charge  m  Equity  as  he  would  haye  had 
if  the  debtor  had  power  to  chai^  the  same  hereditaments,  and  had  by  writing 
agreed  to  charge  the  same  with  the  amount  of  such  judgment  debt  and 
interest  thereon— (the  rate  of  which,  by  sect.  17,  was  fixed  at  4  p.  c.)--- 
but  proceeding  to  obtain  the  benefit  of  the  charge  were  not  to  be  taken  until 
after  the  expiration  of  a  year  from  entering  up  the  judgment  (though  the 
creditor  by  first  suing  out  an  elegit,  as  under  the  old  law,  might  haye  pro- 
ceeded independently  of  the  Act :  see  Godfrey  y.  Tucker,  33  Beay.  280 ; 
Partridge  Y,  Foster,  M  Beay.  1;  Smith  y.  Hurst,  1  Coll.  705;  and  though 
unable  to  obtain  the  benefit  of  his  charge  before  the  expiration  of  a  year, 
might  haye  had  the  rents  at  once  impounded  for  his  protection :  Watts  y. 
Jefferyes,  3  Mac.  &  G.  372 ;  Yescomhe  y.  Landor,  28  Beay.  80) ;  and  in  case  of 
bankruptcy  of  the  debtor  the  judgment  creditor  did  not  obtain  any  preference 
from  his  charge  unless  the  judgment  should  haye  been  entered  up  one  year 
at  least  before  the  bankruptcy. 

Orders  having  effect  of  Judgments,^ — By  sect.  18,  the  effect  of  judgments  is 
giyen  to  decrees  and  orders  of  Courts  of  Equity,  rules  of  Courts  of  Law,  and 
orders  in  Bankruptcy  and  Lunacy  for  payment  of  money ;  and  all  remedies 
giyen  by  the  Act  to  judgment  creditors  were  giyen  to  persons  to  whom  any 
moneys  or  costs,  charges,  or  expenses  were  by  such  orders  or  rules  directed 
to  be  paid. 

Orders  of  the  Probate  Court  fo^  payments  of  money  were  not  within 
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Beot.  18,  and  oonld  not  be  enforced  as  judgments :  Pratt  t.  BuU^  1  D.  J.  ft  8. 
141 ;  4  Oiff.  117. 
Whether  decrees  of  the  DiTorce  Gonrt  for  payment  of  alimony  could  be 

00  enforced,  yuare:  see  Exp.  Holden,  13  0.  B.  N,S.  641 ;  Sidney  y.  <S.,  W.  N. 
(67)  248 ;  Oliver  y.  Lowther,  28  W.  R.  381. 

The  effect  of  judgments  was  eiyen  to  decrees  and  orders  of  the  Ck)urt  of 
Admiralty  for  payment  of  money  by  24  &  25  V.  c.  10,  s.  15. 

But  since  the  Jud.  Acts  these  distinctions  haye  been  practically  abolished, 
and  the  same  effect  will  be  given  to  the  judgments  and  orders  of  every  Divi- 
sion of  the  Supreme  Court. 

Thus,  an  order  for  alimony  now  makes  the  (divorced)  wife  a  judgment 
creditor  of  the  husband,  so  that  she  can  obtain  a  receiver  of  the  income 
of  the  settlement  funds,  and  restrain  the  trustees  from  paying  any  of 
such  income  to  the  husband,  and  from  in  anywise  acting  upon  any  consent 
given  by  him  to  an  advancement  out  of  the  fund  to  children  of  the  marriage : 
Oliver  v.  Lowthrr,  28  W.  R.  381. 

To  constitute  an  order  for  payment  of  money  a  judgment  debt,  it  must  be 
a  final  and  actual  direction  to  pay :  see  Gamer  v.  BriggSy  4  Jur.  N.S.  230. 

Accordingly  a  Judge's  order  for  payment  of  money  conditionally :  Oihbs  y. 
Flight,  13  C.  B.  803 ;  an  order  for  an  account  and  payment  of  what  shall  be 
found  due :  Ckadwick  v.  Holt,  8  D.  M.  &  G.  584 ;  Widgery  v.  Tepper,  6  Ch. 
Div.  364;  the  Chief  Clerk's  certificate  finding  money  to  be  due,  though 
adopted  by  the  Judge :  E.  Mansfield  v.  Ogle,  4  D.  &  J.  38 ;  a  rule  for  taxa- 
tion of  costs  and  an  allocatur  of  the  master :  Shaw  v.  Neale,  6  H.  L.  C.  581 ; 
20  Beav.  157 ;  a  balance  order  in  a  winding-up  directing  an  exor  to  pay  a 
call  out  of  the  assets  "  in  a  due  course  of  admon  " :  Re  Huoback,  International 
Hydropathic  Co,  v.  Hawea,  29  Ch.  Div.  935;  Westmoreland  Slate  Co.  v, 
i^ei Wen,  (1891)  3  Ch-.  15  :  have  been  held  not  to  constitute  judgment  debts ; 
but  by  0.  XLii.  24,  every  order  of  the  Court  or  a  Judge,  whether  in  an 
action,  cause,  or  matter,  may  be  enforced  in  the  same  manner  as  a  judgment 
to  the  same  effect :  et  v.  sup.  Vol.  I.,  Chap.  XXVII.,  pp.  369  et  aeq. 

So  also  an  order  for  payment  into  Court  does  not  make  the  Pit  a  judgment 
creditor  of  the  Deft  ordered  to  pay :  Ward  y.  Shakesha/t,  1  Dr.  &  Sm.  269 ; 
and  under  27  &  28  V.  c.  112,  where  a  sequestration  had  issued  for  non- 
compliance by  Deft,  an  exor,  with  an  order  in  an  admon  suit  to  pay  money 
into  Court,  and  possession  had  been  taken,  the  Pits  were  held  not  entitled  as 
execution  creditors  to  obtain  an  order  for  sale  on  petition  under  sect.  4 : 
Johnson  v.  Burgess,  15  Eq.  398. 

By  the  Judgment  Act,  1864,  27  &  28  Y.  c.  112,  s.  2,  the  term  <<  judgment" 
includes  registered  decrees  and  orders  of  Courts  of  Equity  and  Bankruptcy, 
and  other  orders  having  the  operation  of  a  judgment;  '* lands,"  all  cor- 
poreal and  incorporeal  nereditaments,  or  any  interest  therein;  "debtor," 
the  husbands  of  married  women,  assignees  of  bankrupts,  committees  of 
lunatics,  and  the  heirs  or  devisees  of  deceased  persons. 

Registration.^ — ^Bv  1  ft  2  Y.  c.  110,  s.  19,  judgments,  ftc,  in  order  to  affect 
the  land,  ftc.  under  tne  Act  as  a^:ainBt  purchasers,  mortgagees,  or  creditors  (t. «., 
creditors  having  some  interest  m  or  n^ht  against  the  land :  Simpson  v.  Morley, 
2  K.  ft  J.  71),  must  have  been  registers  in  the  Common  Pleas,  and  (%- 
2  ft  3  Y.  c.  11,  s.  4,  explained  by  18  ft  19  Y.  c.  15,  s.  6),  re-registered  after 
the  expiration  of  five  years ;  and  by  3  ft  4  Y.  c.  82,  s.  2  (extended  by  18  ft  19 
Y.  c.  15,  s.  4),  even  purchasers,  ftc.  with  notice  of  the  jud^ent  were  not  to 
be  affected  thereby  until  it  had  been  registered  as  provided  in  1  ft  2  Y.  c.  1 10, 

8.19. 

The  words  purchasers,  mortgagees,  or  creditors,  refer  to  those  who  become 
such  after  the  omission  to  re-re^ster,  and  if  two  judgment  creditors  duly 
register,  the  first  does  not  lose  his  priority  by  subsequently  omitting  to  re- 
register :  Beavan  v.  Earl  of  Oxford,  6  D.  M.  ft  G.  492 ;  Shaw  v.  Neale,  6 
H.  L.  C.  581 ;  and  see  Simpson  v.  Morley,  2  K.  ft  J.  71 ;  Benham  v.  Keane, 

1  J.  ft  H.  697 ;  but  the  subsequent  purchaser,  ftc,  being  onl^  bound  to  search 
the  register  for  five  years,  may  have  the  benefit  of  the  first  judgment,  which 
he  does  not  find  on  ue  register,  as  against  the  second  judgment  creditor  who 
has  re-registered:  Re  Lord  Kensington,  Baoon  y.  Ford,  29  Ch.  D.  627. 

If  the  Lands  were  in  a  register  county,  registration  in  the  county  register, 
as  well  as  in  the  Common  Pleas,  was  neceasazy  in  order  to  bind  them :  We^ 
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Jyrocke  y.  Blythe,  3  M.  &  Bl.  737 ;  Johnwn  y.  Hold»w(yrih,  1  Sim.  N.S.  106 ; 
Hughes  v.  Lurr^ey,  4  El.  &  Bl.  274. 

By  23  &  24  V.  c.  38,  s.  1  (which  is  not  retrospective :  see  Evans  y.  Williams^ 
2  Dr.  &  Sm.  324),  no  judgment  to  be  entered  up  after  23rd  July,  1860,  shall 
affect  any  land  of  whatsoever  tenure  as  to  a  purchaser  for  value  or  a  mort- 
gagee, whether  with  or  without  notice  of  the  judgment,  unless  execution  on 
such  judgment  shall  have  been  issued  and  registered  as  therein  prescribed, 
or,  although  duly  registered,  unless  such  execution  shall  be  executed  and 
put  in  force  within  tlu^e  calendar  months  from  the  time  when  it  was  regis- 
tered. This  provision  applies  to  land  in  which  the  judgment  debtor  has  an 
equitable  interest  only :   Wallta  v.  Morris,  10  Jur.  N.S.  741. 

By  sects.  3  and  4,  it  was  necessary  to  register  and  re-register  judgments 
in  order  to  give  the  judgment  creditor  preference,  as  against  heirs,  exors,  or 
admors,  in  the  distribution  of  their  ancestors',  testators',  or  intestates' 
estates,  over  simple  contract  debts:  Van  Ohduive  v.  NerinckXy  21  Ch.  D. 
189 ;  but  not  to  entitle  a  creditor  who  has  recovered  judgment  against  the 
exor  or  admor  to  priority  over  simple  contract  creditors  of  the  estate: 
Jennings  v.  Bigby,  33  Beav.  198 ;  even  since  32  &  33  Y.  c.  46 ;  Oaunt  v. 
Taylor,  3  Man.  &  G.  886 ;  3  Scott,  N.  E.  700 ;  Be  Williams'  EstaU,  W.  v.  W,, 
15  Eq.  270 ;  Be  Maggi,  Winehouse  v.  TT.,  20  Ch.  D.  546 ;  Williams  v.  W,,  15 
Eq.  270 ;  and  the  priority  of  judgment  creditors  in  the  admon  of  assets  is 
not  affected  by  sect.  10  of  the  Jud.  Act,  1875 :  Smith  v.  Morgan,  5  G.  P.  D. 
337 ;  Be  Maggi,  sup. ;  and  see  Chap.  XTiTV.,  sup.  p.  1 201. 

It  was  the  practice  in  the  Common  Pleas  Begister  Office  to  enter,  in  the 
margin  of  the  register  of  judgments,  a  memorandum  when  an  execution  is 
regiBtered,  with  tiie  date  of  such  registerinff  :  see  6  Jur.  N.S.  pt.  2,  p.  338. 

And  see  on  this  Act,  which  regulates  judgments  between  23rd  July,  1860, 
and  29th  July,  1864,  Prid.  Conv.  vol.  i^  p.  160. 

Under  O.  lvi.  1,  la,  22,  registration  is  effected  in  the  Judgments  Depart- 
ment of  the  Central  Office. 

The  Land  Charges  Begistration  and  Searches  Act,  1888  (51  &  52  Y. 
c.  51),  s.  5,  provides  for  the  establishment  at  the  office  of  land  registry  of  a 
register  of  writs  and  orders  affecting  land,  and  **  there  may  be  registered 
therein,  in  the  prescribed  manner,  any  writ  or  order  affecting  land,  issued  or 
made  by  any  Court  for  the  purpose  of  enforcing  a  judgment,  statute,  or  recog- 
nisance, and  any  order  appointing  a  receiver  or  sequestrator  of  land."  The 
entry  is  to  be  in  the  name  of  the  person  whose  land  is  affected,  and  the  regis- 
tration, which  is  to  endure  for  five  years,  but  to  be  renewable  from  time  to 
time,  Ib  to  have  the  same  effect  as,  and  to  make  unnecessary,  registration  in 
the  Central  Office  in  pursuance  of  any  other  Act.  By  sect.  6,  every  such 
writ  or  order  as  mentioned  in  sect.  5,  and  every  delivery  in  execution  or 
other  proceeding  taken  in  pursuance  of  any  such  writ  or  order,  shall  be  void 
as  agamst  a  purchaser  for  value  (which  expression  includes  a  mortgagee, 
lessee,  or  other  person  interested)  of  the  land,  unless  the  writ  or  order  is  for 
the  time  being  registered  in  pursuance  of  this  Act ;  but  there  are  provisoes 
excepting  from  uie  operation  of  the  Act  writs  or  orders  resistered  imder 
27  &  28  y.  c.  112,  tmtu  the  expiry  of  the  period  for  which  £ey  are  regis- 
tered ;  and  where  the  proceeding  in  which  the  writ  or  order  was  issued  is  regis- 
tered in  the  name  of  the  person  whose  land  is  affected  by  the  writ  or  order, 
nothing  in  the  section  is  to  affect  the  operation  of  such  registration.  By 
sect.  4,  ''judgment"  is  not  to  include  an  order  made  by  a  Court  having  juris- 
diction in  baiJbuptcy  in  the  exercise  of  that  jurisdiction,  but  save  as  afore- 
said, includes  '*  any  order  or  decree  having  the  effect  of  a  judgment." 

The  writ  of  execution  may  be  registercMd  under  sect.  3,  before  the  sheriff 
has  made  a  return :  see  Champneys  v.  Burland,  19  W.  B.  148. 

Sale  under  27  d:  28  V.  c.  11 2.^1 — By  the  Judgment  Law  Amendment  Act, 
27  &  28  Y.  c.  112,  s.  1,  which  is  not  retrospective  (see  Isle  of  Wight  Ferry 
Co.,  34  L.  J.  Ch.  194),  no  judgment,  &c.  to  be  entered  up  after  the  29th  July, 
1864,  shall  affect  any  land  (of  whatever  tenure)  until  such  land  shall  have 
been  actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  other 
lawful  authority  in  pursuance  of  such  judgment,  &c. 

When  this  has  been  done,  and  also  uie  writ  or  other  process  of  execution, 
&c.  shall  have  been  duly  registered  in  the  name  of  the  debtor,  as  provided 
by  sect.  3  {Be  Pope,  17  Q.  S.  Diy.  743),  the  judgment  creditor,  wliile  the 
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registry  of  Buoh  writ,  &c.  shall  continae  in  force,  is  entitled  to  perfect  his 
remedy  by  obtaining  from  the  Court,  upon  petition  (whioh  must  describe  the 
same  property  as  in  the  return :  Be  Souihy  9  Ch.  369)  in  a  summary  way,  an 
order  for  the  sale  of  his  debtor^s  interest  in  the  land,  and  inquiries  will  be 
directed,  &c,  (sect.  4). 

An  immediate  sale  was  ordered  with  consent  of  a  mortgagee,  and  without 
directing  inquiries,  there  being  eridenoe  that  there  was  no  other  charge  on 
the  land :  Be  Bithray,  59  L.  J.  Oh.  66 ;  61  L.  T.  N.S.  388 ;  38  W.  B.  60. 

Fer  orders  and  inquiries  under  this  section,  see  Forms  1,  8,  10,  11,  9up. 
pp.  1712,  1717—1719. 

Lands  of  a  railway  oo.  which  have  been  extended  ma]^  be  sold  on  petition 
under  sect.  4,  after  it  has  been  ascertained  by  the  inquiries  directed  that  the 
00.  has  a  saleable  interest  in  such  lands  (as  being  superfluous  lands) :  see  Be 
BUhop's  Waltham  By.  Co.  2  Ch.  382;  Hull  and  ffamsea  By.  Co.,  2  Eq.  262  ; 
Gardner  v.  L.  C.  A  D.  By.  Co,,  GrueelTa  Case,  2  Oh.  385;  Be  Ogilvus, 
Form  10,  aup.  p.  1718;  8.  C.,  7  Oh.  174;  Be  Hull,  Bamsiey,  and  W.  Biding 
By.  Co.,  40  Ch.  Diy.  119. 

Upon  proof  by  the  petitioning  judgment  creditors  of  a  railway  co.  that  the 
extended  land  was  *'  superfluous  land,"  and  that  the  adjoining  landowner 
with  a  right  of  pre-emption  had  agreed  to  purchase,  an  order  for  an  imme- 
diate sale  and  execution  of  a  proper  oonveyanoe  by  the  co.  was  made  without 
directing  inquiries:  Be  Calne  By.  Co.,  9  Eq.  658 ;  Form  11,  aup.  p.  1718. 

A  sale  in  execution  under  a  judgment  is  not  equivalent  to  a  sale  by  the 
debtor,  so  as  to  ffiye  the  purchaser  a  good  tiUe,  under  27  Eliz.  c.  4,  as  against 
a  voluntary  settlement  previously  made  by  the  debtor :  Godfrey  t.  Fooie,  13 
App.  Ca.  P.  0.  497. 

Prioritiee.']—!!  upon  making  such  inquiries  as  directed  in  sect.  4,  it  shall 
appear  that  any  other  judgment  debt  is  a  charge  upon  the  land,  the  creditor 
entitled  to  the  benefit  of  such  charge  (whether  prior  or  subsequent  to  the 
charge  of  the  petitioner)  shall  be  served  with  notice  of  the  order  for  sale, 
and  shall  after  service  be  bound  thereby,  and  shall  be  at  Kberty  to  attend 
the  proceedings  under  the  same,  and  to  have  the  benefit  thereof ;  and  the 
proceeds  of  the  sale  shall  be  distributed  among  the  parties  entitled,  according 
to  their  respective  priorities  (sect.  5). 

For  a  case  in  which  inquiries  were  dispensed  with,  see  Be  Bithray,  59 
L.  J.  Ch.  66;  61  L.  T.  N.S.  383;  38  W.  R.  60;  see  also  A?  Calne  By.  Co., 
9  Eq.  668,  aup. ;  and  Be  Cooper,  37  W.  E.  330. 

Pnorities  of  judgment  creditors  are  determined  by  the  date  at  which  the 
writ  of  elegit  is  placed  in  the  hands  of  the  sheriff,  not  by  the  date  at  which 
the  judgment  was  obtained :  Guest  v.  The  Cowbridge  By.  Co.,  6  Eq.  619. 

A  judgment  is  within  the  provision  of  Locke  King's  Acts:  Neehitt  y. 
Lawder,  17  L.  R.  L:.  63;  Eyre  v.  McDowell,  9  H.  L.  0.  619. 

Intereets  incapable  of  Delivery  in  Execution.^ — ^The  return  of  the  sheriff 
to  the  writ  is  the  actual  delivery  by  writ  of  elegit  mentioned  in  sect.  1 : 
120  D.  of  Newcaatle,  8  Eq.  700;  Champneya  y.  Burland,  19  W.  B.  148; 
but  the  appointment  of  a  receiver  (though  not  perfected  by  the  giving 
of  security}  operates  as  actual  deUyery  in  execution,  by  virtue  of  '*  other 
lawful  authority":  HatUm  v.  Heywood,  9  Ch.  235;  Be  Pope,  17  O.  B. 
Div.  743;  Eocp.  Evans,  Be  Watkins,  13  Oh.  Div.  252;  and  therefore,  if  the 
interest  of  the  debtor — from  being  merely  an  equitable  life  estate :  see  Be 
D.  of  Newcastle,  SBq.  700;  TiUetty.  Pearson,  22  W.  R.  209;  Form  5.  aup. 
p.  1715 ;  or  a  partial  equitable  interest  only :  Frith  y.  Z>.  Norfolk,  4  Madd. 
503 ;  or  an  equity  of  redemption :  see  Welis  y.  Kilpin,  18  Eq.  298 ;  Thornton 
y.  Finch,  4  Giff.  515  (either  of  freeholds :  Plunket  v.  Penaon,  2  Atk.  290 ;  or 
of  a  leasehold  term :  Lyater  v.  Dolland,  1  Yes.  jim.  431 ;  Scott  v.  Scholey, 
8  East,  467) ;— or  an  interest  in  remainder  only ;  see  Be  Bouth,  9  Oh.  369 ; 
or  from  having  been  already  extended  under  a  prior  ele^t :  s^  Carter  v. 
Hughea,  2  H.  &  N.  714; — cannot  be  actually  delivered  in  execution,  the 
judgment  creditor,  though  he  has  sued  out  and  delivered  his  writ  of  elegit  to 
the  sheriff,  has  not  acquired  any  charge  upon  the  land  under  sect.  1,  and  is 
not  entitled  to  apply  by  petition  in  a  summary  way  for  a  sale  of  the  debtor's 
land  under  sect.  4  :  see  The  Cowbridge  By.  Co.,  6  Eq.  413,  417;  Guest  v.  The 
Cowbridge  By.  Co.,  6  Eq.  619;  Be  D.  of  Newcastle,  8  Eq.  700;  and  as  to 
reversionary  personalty,  see  Flegg  v.  Prentia,  (1892)  2  Oh.  428. 
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In  such  a  case  the  judgment  creditor  (as  under  the  old  law :  see  Neate  y. 
2>.  Marlborough,  3  M7.  &  C.  407 ;  Smith  v.  Hurst,  10  Ha.  30)  should  take 
proceedings  to  remoye  the  legal  impediment  to  perfecting  his  inchoate  right, 
by  the  immediate  appointment  of  a  receiyer  :  see  Tillett  y.  Pearson,  22  W.  R. 
209 ;  A  hglO' Italian  Bank  y.  Davies,  19  Ch.  Diy.  275,  290 ;  and  for  this  pur- 
pose it  is  not  necessary  that  he  should  preyiously  sue  out  a  writ  of  elegit :  Re 
Pope,  sup, ;  Exp,  Evans,  sup. ;  or  should  obtain  the  equiyalent  of  execution 
(Hatfon  y.  Haywood,  9  Ch.  229 ;  22  W.  E.  356 ;  Thomion  y.  Finch,  4  Giff.  515) 
by  a  declaration  of  his  right,  and  judgment  or  order  for  sale  subject  to  prior 
incumbrance  (if  any):  see  Tillett  y.  Pearson,  Form  6,  mp,  p.  1715;  Wells 
y,  Kilpin,  18  Eq.  298,  Form  6,  sup,  p.  1716. 

But  before  proceeding  to  obtain  a  sale,  the  judgment  creditor  must  register 
the  writ  or  other  process  of  execution  :  Re  Pope,  sup. 

As  to  the  procedure  for  obtaining  equitable  execution  by  the  appointment 
of  a  receiyer,  v.  mp.  Vol.  I.  pp.  666 — 669. 

Other  Remedies.'} — The  judgment  creditor  haying  obtained  a  lien,  may  also 
[semhle)  enforce  it  by  redemption  of  a  prior  incumbrancer  and  foreclosure 
of  the  mortgagor :  Beckett  y.  Buckley,  17  Eq.  435,  where,  howeyer,  the  de- 
cision turned  not  upon  the  form  of  decree,  but  whether  the  double  proceed- 
ing of  a  bill  to  obtain  a  charge,  and  then  of  a  petition  for  sale  under  sect.  4, 
was  necessary. 

The  decisions  as  to  the  remedy  to  which  a  registered  judgment  creditor 
under  1  &  2  V.  0.  110,  was  entitled,  haye  not  been  uniform. 

In  Footner  y.  Sturgis,  5  D.  &  S.  736;  Simpson  y.  MorUy,  2  K.  &  J.  71 ; 
Smith  y.  Hurst,  10  Ha.  30,  his  remedy  is  stated  to  be  sale,  and  not  foreclosure: 
see  also  Tuckley  y.  Thompson,  1  J.  &  H.  126. 

But  in  Jones  y.  Bailey,  17  Beay.  582 ;  Messer  y.  Boyle,  21  Beay.  559 ;  Boies 
y.  Hillcoat,  16  Beay.  139,  on  the  ^imd  that  the  judgment  creditor  had  (by 
yirtue  of  sect.  13)  what  was  equiyalent  to  an  agreement  to  execute  a  legal 
mortgage,  his  remedy  was  held  to  be  foreclosure :  see  also  Ford  y.  Wastell,  6 
Ha.  229;  2  Ph.  591. 

Even  where  the  interest  is  properly  extendible,  so  as  to  giye  the  judgment 
creditor  the  right  to  obtain  a  sale  on  petition  imder  27  &  28  V.  c.  112,  s.  4,  it 
may  still  be  desirable  to  obtain  a  receiyer  and  injunction  by  means  of  an 
action  (as  in  the  case  of  an  interest  not  extendible) ;  though  the  double  pro- 
ceeding by  action  and  petition  is  not,  it  seems,  in  any  case  necessary :  B&zkett 
y.  Buckley,  17  Eq.  435. 

Aooount  against  Judgment  Creditor.'] — A  judgment  creditor  to  whom  pos- 
session had  been  deliyered  under  an  elegit  was  liable,  in  a  suit  to  haye  the 
land  sold  under  1  &  2  Y.  c.  110,  s.  13,  to  account  as  mortgagee  in  posses- 
sion :  Bull  y.  Faulkner,  1  D.  &  S.  685 ;  and  under  the  old  law  he  was  liable 
to  account  in  equity  at  the  suit  of  the  debtor :  Hale  y.  Thomas,  1  Yer.  349 ; 
Godfrey  y.  Watson,  3  Atk.  517  (see  the  decree  in  this  case,  1  D.  &  S.  687). 


Sbction  XI. — Change  in  the  Interest  op  the  Mortgagor  or 

Mortgagee. 

1.  Equity  of  Redemption  in  Settlement. 

Account  of  what  is  due  to  the  Fits  as  exors  of  W.,  deceased,  under 
and  by  yirtue  of  their  mortgage  &c.,  and  for  their  costs  of  action,  to 
be  taxed ; — '^  And  upon  the  Deft  B.  paying  to  the  Pits  what  shall  be 
certified  to  be  due  to  them  as  exors  of  the  said  W.,  deceased,  within 
&c.y  Let  the  Pits  reconyey  the  mortgaged  hereditaments  free  and  dear 
&c.y  but  subject,  nevertheless,  to  the  jointure  of  M.,  the  wife  of  the 
Deft  £.,  in  the  said  hereditaments,  and  to  the  term  of  500  years 
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created  therein  for  raiamg  portions  for  the  joimger  children  of  the 
marriage  of  the  said  Defts  B.  and  M.,  his  wife,  and  deliver  up  all 
deeds  &c." — But  in  default  foreclosure. — Mount  v.  Bowaier,  M.  E., 
21  June,  1782,  B.  286. 

2.  First  Mortgagee  v.  Two  Annuitants  and  Mortgagor's  Assign. 

''Declare  that  the  Pit  is  entitled  to  stand  as  the  first  incumbrancer  on 
the  hereditaments  comprised  in  his  term." — ^Account  of  what  is  due  to 
the  Pit  under  and  bj  virtue  of  his  mortgage,  and  for  his  costs  of  action, 
to  be  taxed ;  Defts  P.  and  wife  {^rst  annuitants)  to  pay  Pit,  or  be 
foreclosed  ;  And,  in  that  case,  carry  on  accounts ;  And  Deft  W.  {second 
annuitant)  to  pay  Pit,  or  be  foreclosed ;  And,  in  that  case,  carry  on 
accounts ;  And  Deft  M.  {assignee  of  mortgagor)  to  pay  Pit,  or  be  fore- 
closed— "But  in  case  the  Defts  P.  and  wife  shall  redeem  the  Pit, 
Let  an  account  be  taken  of  what  is  due  to  the  Deft  P.  for  the 
arrears  of  his  annuity ;  And  Let  interest  be  computed  on  what  he  shall 
have  so  paid  to  the  Pit ;  And  Let  his  costs  of  this  action  be  taxed  &c. ; 
And  Let,  upon  the  Deft  W.  paying  to  the  Deft  P.  what  shall  be 
certified  to  be  due  to  him  for  arrears  of  his  annuity,  together  with 
what  he  shall  have  so  paid  to  the  Pit,  with  interest  thereon  as  afore- 
said, and  for  his  costs  of  this  action,  within  &c.,  at  such  &c.,  the  Deft 
P.  convey  free  and  dear  &c.,  but  subject  to  his  annuity ;  and  deliver 
up  all  deeds  &c.,  except  such  as  relate  to  his  annuity." — But  in  default 
&c..  Deft  W.  to  be  foreclosed  ;  And,  in  that  case,  accounts  to  be  carried 
on,  and  M.  to  redeem  P.,  or  be  foreclosed ;  And  if  W.  redeem  P., 
similar  accounts  of  amount  due  to  him  for  arrears  of  his  annuity  &c., 
and  M.  to  redeem  him  ;  and,  in  that  case,  W.  to  convey,  subject  to  his 
annuity,  and  deliver  deeds,  except  such  as  relate  to  his  annuity ;  But 
in  default  M.  to  be  foreclosed. — Liberty  to  apply. — Parrg  v.  P.,  V.-O., 
5  May,  1823,  B.  2156 ;  followed  in  Smithett  v.  Hesketh,  44  Gh.  D.  161, 
167,  where  the  form  of  the  order  is  set  out. 

3.  Redemption  hy  Tenant  for  Life  of  Property  subject  to  Charges^ 
and  held  by  Mortgagee  in  Possession — Plaintiff  entitled  to  a 
Charge  on  Property  for  the  ^Excess  of  Bents  received  by  Mort" 
gagee  beyond  his  Interest^  and  for  the  Amount  paid  for  Redemp* 
turn  and  Costs  of  Suit, 

"Ain>  in  case  the  Pit  shall  redeem  the  mortgaged  hereditaments 
under  any  of  the  directions  hereinbefore  or  hereinafter  contained.  Let 
an  inquiry  be  made  whether  any  and  what  arrear  of  interest  was  due 
on  any  and  which  of  the  incumbrances  aforesaid,  when  the  Deft  J.  C. 
entered  into  possession  of  the  said  mortgaged  hereditaments  ;  And  if 
it  shall  appear  in  the  result  of  the  accounts  hereinbefore  directed,  or 
any  or  either  of  them,  that  the  amount  of  rents  and  profits  received 
by  him,  less  the  amount  which  shall  be  certified  to  have  been  pro- 
perly expended  by  him  in  repairs,  and  the  sums  pedd  by  him  to  the 
Pit  as  such  tenant  for  life  as  aforesaid,  is  greater  than  the  amount  of 
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interoBt  whicli  lias  become  due  on  the  said  mortgage  securities  of  &o., 
and  on  the  said  legacj  of  £ —  since  he  entered  into  possession  of  the 
said  mortgaged  hereditaments,  Let  the  amount  of  such  interest, 
together  with  the  arrears  of  interest,  if  any,  due  on  the  said  incum- 
brances, or  any  of  them,  when  the  Deft  J.  0.  60  entered  into  posses- 
sion, be  deducted  from  the  amount  of  rents  and  profits  certified  to 
have  been  received  by  him  as  aforesciid ;  And  Declare  that  the  Pit  is 
entitled  to  a  charge  upon  the  said  hereditaments  for  the  excess,  if  any, 
of  such  rents  and  profits,  over  the  amoimt  so  deducted  therefrom,  and 
that  her  exors,  admors,  or  assigns  will,  in  the  event  of  her  decease, 
be  entitled  to  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  from  the 
date  of  her  decease,  and  adjudge  the  same  accordingly. — ^In  case  Deft 
G.  {the  legatee  of  £ —  charged  hy  the  FWs  testator  upon  the  mortgaged 
property)  should  redeem,  direction  to  compute  subsequent  interest  on 
what  G.  should  have  paid  in  redemption  &c.,  and  to  take  an  account 
of  what  was  due  for  principal  and  interest  in  respect  of  her  legacy  so 
charged  &c. ;  G.  to  be  redeemed  by  Pit  or  the  other  Defts,  and  in 
default  Pit's  bill  to  be  dismissed  and  the  other  Defts  to  be  foreclosed ; 
But  in  case  the  Pit  and  the  Defts  {the  persons  claiming  in  remainder), 
or  any  of  them,  shall  redeem  as  aforesaid,  Declare  that  the  Pit,  or  such 
of  the  Defts  as  shall  so  redeem,  will  be  entitled  to  a  charge  upon  the 
said  mortgaged  hereditaments  for  the  amount  of  principal,  interest, 
and  costs,  and  costs,  charges,  and  expenses,  which  they  shall  so  pay  in 
redemption  of  the  said  hereditaments,  and  also  for  their  costs  of  this 
action,  such  costs  to  be  taxed  &c. ;  and  in  case  the  Pit  shall  redeem, 
for  what  she  shall  pay  to  the  Defts  C!  and  D.  {trustees  and  exors  of  her 
testator^ s  will)  for  their  costs  as  before  directed ;  And  Declare  that  in 
the  event  of  the  hereditaments  being  so  redeemed  by  the  Pit  or  by  the 
said  last-named  Defts,  or  any  of  them,  the  equity  of  redemption  of  the 
said  mortgaged  hereditaments  is,  in  the  hands  of  the  Pit  or  such  of  the 
Defts  so  redeeming  as  aforesaid,  to  be  subject  and  liable  to  such  trusts 
and  limitations  as  are  declared  and  limited  by  the  will  of  J.  P.,  in  the 
pleadings  mentioned,  concerning  the  same. — ^liberty  to  apply. — Pawley 
V.  Colyer,  L.  JJ.,  4  Aug.  1863,  B.  2698. 

The  decree  in  this  case,  which  was  one  of  great  complication  from  the 
settlement  of  the  original  mortgage  debt  and  sub-mortgage  to  one  of  the 
trustees  of  the  settlement,  was  made  in  a  redemption  suit  by  the  tenant  for 
Ufe  under  the  mortgagor's  will,  against  the  mortgagee  in  possession,  and 
his  equitable  deriyative  mortgagee  (also  the  trustee  of  the  mortgage  debt) 
and  persons  entitled  in  remainder  under  the  mortgagor's  will,  including  the 
legatee  of  a  sum  thereby  charged  on  the  mort^ged  property,  and  directed 
successive  foreclosures  and  r^emptions  according  to  the  priorities  of  the 
incumbrances  and  the  rights  of  the  parties  taking  under  the  mortgagor's 
will,  with  special  directions  for  working  out  the  equities  between  the  several 
parties.  As  ultimately  settled  by  L.  J.  Turner,  the  decree  is  set  out  in 
extenso  in  3  D.  J.  &  8.,  pp.  695—712. 

Before  exercising  her  right  of  redemption  the  Pit  died,  and  a  sum  of  £ — 
having  been  found  due  to  her  on  account  of  her  life  estate  in  the  mort- 
gaged property,  it  was  subsequently  held  that,  as  against  the  Defts  inte- 
rested m  remainder,  the  Pit's  pers.  represves  were  entitied  to  the  costs 
of  the  suit:  see  Pawley  v.  Colyer,  16  W.  K.  114,  L.  J.  R.,  22  Nov.  1867,  B. 
2986. 
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For  the  like  declaratioii  that  in  case  Fit  {tenant  for  life)  should  redeem, 
the  equity  of  redemption  in  his  hands  should  be  subject  and  liable  to  such 
trusts  and  limitations  as  were  declared  and  limited  by  the  settlement  under 
which  he  claimed  concerning  the  same,  and  in  such  case  that  he  was  entitled 
to  add  his  own  costs  of  suit  subsequent  to  the  hearing,  and  the  costs 
which  he  should  have  paid  to  the  mortgagees  to  the  principal  and  interest 
of  his  debt  as  against  the  estate,  see  Wide*  v.  Scrivens,  V.-C.  W.,  24  July, 
1860,  B.  2142;  1  J.  &  H.  215;  and  see  Aynsleyy.  Reed,  1  Dick.  249,  mp. 
p.  1299. 

4.  Remainderman  v.  Mortgagee  and  Tenant  by  Curtesy^  he  being 
charged  tcith  Interest. 

AooouiTT  of  what  is  due  to  the  Deft  E.  under  and  by  yirtue  of  her 
mortgage,  and  for  her  costs  of  action,  to  be  taxed — *^  And  Let,  upon 
the  Pit  paying  to  the  said  Deft  what  shall  be  certified  to  be  due  to  her 
within  &c.,  at  such  ftc,  the  said  Deft  convey  the  mortgaged  heredita- 
ments, free  &c.,  to  the  Deft  T.  as  tenant  for  Hfe  by  the  curtesy, 
subject  to  the  payment  of  interest  in  respect  of  what  shall  be  paid 
by  the  Pit  to  the  Deft  E.  in  redemption  of  the  said  mortgage,  with 
remainder  to  the  Pit  and  his  heirs,  or  as  he  shall  direct;  And  Let 
thereupon  the  Deft  E.  deposit  in  the  Central  Office,  upon  oath,  all 
deeds  and  writings  in  her  custody  or  power  relating  to  the  mortgaged 
hereditaments,  for  the  benefit  of  all  parties  interested  therein,  subject 
to  further  order — ^Liberty  to  apply  as  to  deeds ;  Declare  that  the 
Deft  T.,  as  such  tenant  for  life  as  aforesaid,  ought  to  be  charged 
with  and  pay  to  the  Pit  out  of  the  rents  and  profits  of  the  premises 
so  much  of  the  interest  as,  on  taking  the  said  accounts,  shall  be 
certified  to  be  due  and  in  arrear  on  the  said  mortgage,  subsequent  to 
the  death  of  his  late  wife ;  And  Let  the  Deft  T.  pay  the  same  to  the 
Pit  accordingly ;  And  Declare  that  the  said  Deft  T.  ought,  during  his 
Hfe,  to  pay  to  the  Pit  the  growing  interest  in  respect  of  the  residue  of 
what  he  shall  so  pay  to  the  Deft  E.,  after  deducting  thereout  the 
interest  hereinbefore  directed  to  be  paid  by  the  Deft  T.  to  the  Pit; 
And  Let  the  said  Deft  pay  the  same  to  the  Pit  accordingly,  as  the 
same  shall  from  time  to  time  become  due,  by  half-yearly  payments ; 
And  in  default  of  the  said  Deft  paying  such  interest " — ^Liberty  to  Pit 
to  apply — "  But  in  default  of  the  Pit  paying  to  the  Deft  E.  what 
shall  be  certified  to  be  due  as  aforesaid  within  the  time  aforesaid,  Let 
the  Pit's  action  from  thenceforth  stand  dismissed  &c." — Liberty  to 
apply.— See  Dale  v.  Taylor,  17  Peb.  1773,  26  March,  1774,  A.  178. 

For  the  like  decree,  see  Roherie  v.  Foidkes,  V.-C.  H.,  4  June,  1877,  B.  1397. 

5.  Mortgage  devised  in  Trust — Trustee  and  Cestuis  que  Trusty  Co- 
Plaifitiffs — One  Defendant  dotcable — Apportionment  of  Mortgage 
Money. 

1.  AocoiTirr  of  what  is  due  on  the  mortgage  security  &c.  to  A.  {the 
Pit  BJ*e  testator),  and  devised  by  the  said  A.  in  trust  for  the  other 
Pits,  and  for  their  costs  of  action  to  be  taxed — **  And  upon  the  Defts 
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0.  and  D.,  or  either  of  them,  paying  to  the  Pit  B.  what  shall  be 
certified  to  be  due  to  him  as  aforesaid,  subject  to  the  directions  herein- 
after given,  and  also  what  shall  be  taxed  for  the  Pits'  costs,  within 
&c.,  at  such  &o..  Let  the  Pit  B.  reconvey  &c.,  free  &c.;  And  deliver  all 
deeds  &c.  to  the  said  Defts,  or  as  they  shall  appoint ;  And  all  parties 
are  to  join  in  such  reconveyance  &c." — But  in  default  the  Defts  0.  and 
D.  to  be  foreclosed — "  But  such  foreclosure  is  to  be  without  prejudice 
to  the  Deft  E.'s  dower,  and  subject  to  the  declaration  and  further 
directions  hereinafter  mentioned ;  2.  And  in  case  the  Defts  C.  and  D., 
or  either  of  them,  shall  redeem  as  aforesaid,  Let  an  account  be  taken 
of  what  is  due  to  the  several  Pits,  other  than  the  Pit  B.,  for  their 
respective  proportions  of  the  principal  money  and  interest  due  on  the 
said  mortgage ;  And  Let  the  proportion  thereof  which  shall  be  certified 
to  be  due  to  the  said  Pits  respectively  be  paid  to  them  accordingly ; 
But  in  case  the  said  Defts  shall  stand  foreclosed,  Declare  that  the  Pit 
B.  is  to  be  considered  as  a  trustee  of  the  said  mortgaged  heredita- 
ments for  the  benefit  of  the  said  other  Pits,  according  to  their  respec- 
tive proportions  of  the  mortgage  money." — ^Liberty  to  apply. —  We%t' 
more  v.  Emherley^  M.  R.,  23  July,  1772,  B.  618;  and  see  Jones  Y, 
Griffith,  2  Col.  208. 

For  decree  for  foreclosure  of  one-fourth  of  an  estate  mortgaged  for  a 
term,  which  had  descended  upon  the  four  daughters  of  the  mortgagor  as 
his  heiresses -at-law  and  as  coparceners,  the  mortgagee  having  purchased 
the  equity  of  redemption  and  reversion  in  fee  of  the  other  three-fourths,  see 
Newcombe  v.  Downe,  M.  B.,  15  Feb.  1777,  B.  212. 

Pit  was  first  mortgagee,  and  entitled  to  the  equity  of  redemption  as  to 
one-fourth;  HoUingworth  second  mortgagee;  Banbury  entitled  to  the 
equity  of  redemption  as  to  three-fourths.  The  decree  was  for  HoUing- 
worth to  redeem  Pit— in  default  Hanbury  to  redeem  Pit  as  to  three- 
fourths.  If  HoUingworth  redeemed  Pit,  "Upon  Hanburv  paying  to 
HoUinjg^orth  three-fourths  of  what  shaU  be  certified  to  be  due  for  prin- 
cipal, interest,  and  costs.  Let  Hollineworth  reconvey  three-fourths  of  the 
mortgaged  property  to  Hanbury,  and  the  remaining  one-fourth  to  the  Pit 
&c.'* — Li  defaiilt  of  Hanbury  paying  to  HoUingworth  such  three-foiirths, 
Hanbury  to  be  foreclosed.— -In  default  of  Pit  paying  to  HoUingworth  such 
remaining  fourth,  the  biU  in  respect  of  the  remaining  fourth  to  be  dis- 
missed: see  Sarribroke  v.  Hanbury ,  M.  E.,  30  Nov.  1761,  B.  109;  Seton, 
3rd  ed.  426. 


6.  Carrying  out  Equities  between  Parties  entitled  to  Redeem, 

Plauvtiff  declared  entitled  to  redeem  the  mortgage ;  Accounts  of 
what  is  due  to  J.  on  his  mortgage ;  rents,  repairs,  &c. ;  Pit  to  pay 
what  is  due  on  the  balance ;  in  default  action  to  be  dismissed ;  But  in 
case  the  Pit  shaU  redeem,  Direction  to  ascertain  and  certify  what  pro- 
portion of  the  amount  which  shaU  be  so  paid  by  the  Pit,  and  of  the 
Pit's  costs  of  action,  to  be  taxed  as  between  solr  and  client,  ought  to 
be  borne  and  paid  by  the  Deft  W.  in  respect  of  that  part  of  the  pre- 
mises claimed  by  him ; — "And  upon  the  Deft  W.  paying  to  the  Pit 
what  shall  be  certified  to  be  such  proportion  of  what  ahaU  be  so  paid 
by  the  Pit,  and  of  Pit's  costs  as  ought  to  be  borne  and  paid  by  the 
said  Deft,  within  &c.,  at  such  &c.,  the  Pit  is  to  convey  to  the  said  Deft 
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that  part  of  the  premiaea  bUimed  by  him,  and  deliyer  up  the  poaseesion 
thereof,  and  all  deeds  and  writings  &c.  relating  solely  thereto,  to  the 
said  Deft  W."— But  in  default,  the  Deft  W.  to  be  foreclosed.— ^/wAa 
Y.  E,,  M.  E.,  14  Feb.  1812,  A.  1063. 

7.  Accounts  after  Tender  of  Amount  due. 

This  action  coming  on  for  trial  &c.,  Declare  that  the  Pit  is  entitled  to 
redeem  the  whole  of  the  real  and  personal  estate  comprised  in  the 
indenture  dated  &c. ; — ^And  the  Pit  by  his  counsel  undertaking  to 
pay  to  the  Deft  on  or  before  &c.,  £ — ,  being  the  amount  of  principal 
and  interest  tendered  by  the  Pit  to  the  Deft  on  &c.,  and  admitted  by 
the  Deft  to  be  the  amount  due  for  principal  and  interest,  under  and  by 
virtue  of  the  said  indenture,  on  that  date,  and  six  months'  interest  in 
lieu  of  notice ;  and  the  Deft  by  her  counsel  desiring  accounts  as  from 
the  expiration  of  such  notice,  Let  the  following  accounts  be  taken, 
viz.: — (1)  An  account  of  what  is  due  to  the  Deft  for  costs,  charges, 
and  expenses  under  and  by  virtue  of  the  said  indenture  other  than  the 
costs  of  this  action,  such  costs  to  be  taxed  &c.  (2)  An  account  of 
money  laid  out  in  repairs  &c. ;  Let  amount  due  under  account  No.  2 
be  added  to  amount  due  under  account  No.  1.  Let  the  following 
further  account  be  taken,  viz. : — (3)  Account  of  rents  received  by  Deft 
&c. ;  deduct  amount  due  on  such  account  from  amount  due  under 
accounts  Nos.  1  and  2. — ^TJsual  subsequent  directions  in  a  redemption 
judgment.— jHa// V.  Reward,  Bacon,  V.-O.,  18  Nov.  1885,  A.  1809; 
S.  C,  82  Ch.  D.  430. 

8.  Redemption  by  Person  interested  in  Part  only. 

Tax  Deft's  costs  of  this  action ;  And  upon  payment  of  such  costs  by 
the  Pit  to  the  Deft,  together  with  the  sum  of  £ — ,  admitted  to  be  the 
sum  paid  by  the  Deft  to  the  Pit  in  respect  of  his  costs  of  this  action 
pursuant  to  the  judgment,  dated  &c.,  Let  the  Deft  convey  to  the  Pit 
the  legal  estate  in  the  mortgaged  premises  in  the  pleadings  mentioned, 
but  subject  as  to  that  portion  of  the  said  mortgaged  premises  to  which 
the  equity  of  redemption  is  vested  in  any  person  or  persons  other  than 
the  Pit  to  such  equity  of  redemption,  the  deed  of  conveyance  to  be 
settled  by  the  Judge  in  case  the  parties  differ;  And  thereupon  also 
Let  the  Deft  deliver  over  on  oath  &c. — Liberty  to  apply. — Fearce  v. 
Morris,  L.  C,  16  Dec.  1869,  B,  3096 ;  5  Ch.  227. 

9.  Plaintiff  first  Mortgagee  of  tlie  Entirety  and  second  of  a  Moiety. 

Pit  was  entitled  to  a  mortgagee  on  the  whole  estate,  and,  as  transferee,  to 
a  subsequent  mortgage  made  by  S.,  one  of  two  co-heirs  of  the  mortgagor 
represented  by  the  Deft  L.,  the  other  co-heir  being  represented  by  the 
Deft  P. 

AcooTTNT  of  what  is  due  to  Pit  under  and  by  virtue  of  the  mortgage 
dated  &c.  {first  mortgage)^  and  tax  his  costs  as  to  that  mortgage ;  Upon 
payment  by  the  Defts,  or  either  of  them,  of  what  shall  be  certified  to 
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be  due  to  Pit  on  that  mortgage,  withia  &c.,  at  such  &c.,  Pit  to  reconvey 
to  Deft  P.,  at  the  Deft's  expense,  one  undivided  moiety  of  the  mort- 
gaged hereditaments ;  but  in  default,  Defts  to  stand  foreclosed — "  And 
Declare  that  in  case  of  such  redemption  the  other  moiety  of  the  mort- 
gaged hereditaments  will  remain  in  the  hands  of  the  Pit,  subject  to 
redemption  by  the  Deft  L.,  on  payment  of  what  shall  appear  due  from 
him  on  the  mortgage  made  by  S.,  as  in&c.  mentioned,  and  costs ;"  And  in 
that  case — ^Accoimt  of  what  is  due  to  the  Pit  under  and  by  virtue  of 
the  last-mentioned  mortgage;  And  on  payment  by  the  Deft  L.  of 
what  shall  be  certified  to  be  due  to  the  Pit  as  aforesaid,  within  &c., 
at  such  &c.,  Pit  to  convey  that  moiety  to  the  Deft  L.  at  his  expense ; 
But  in  default  the  Deft  L.  to  stand  foreclosed—"  But  in  case  the  Deft 
P.  shall  pay  o£E  the  whole  of  what  shall  appear  due  to  the  Pit  on  the 
said  first  mortgage,  Let  the  Pit  reconvey  the  whole  of  the  mortgaged 
hereditaments  to  the  Deft  P.,  subject  as  to  one  moiety  to  the  directions 
hereinafter  contained ;  and  Declare,  that  in  that  case  the  Pit,  as  stand- 
ing in  the  place  of  S.,  shall  be  entitled  to  redeem  the  Deft  P.  as  to  one 
moiety  of  the  said  hereditaments,  on  payment  of  a  moiety  of  what 
shall  be  certified  to  be  due  on  the  said  first  mortgage,  with  subsequent 
interest  and  costs ;  And  in  that  case  compute  subsequent  iDterest  on  a 
moiety  of  the  money  that  shall  have  been  so  paid  by  the  Deft  P.,  and 
tax  his  subsequent  costs ;  And  on  Pit  paying  to  the  Deft  P.  what  shall 
be  certified  to  be  due  for  such  moiety,  with  subsequent  interest  and 
costs  within  &c.,  at  such  &c.,  the  Deft  P.  to  convey  one  undivided 
moiety  of  the  said  hereditaments  to  the  Pit  at  his  expense ;  But  in  de- 
fault, the  action,  as  against  the  Deft  P.,  to  stand  dismissed  with  costs ; 
But  in  case  the  Pit  shaU  redeem  the  Deft  P.  as  to  the  last-mentioned 
moiety,  compute  subsequent  interest  on  what  the  Pit  shall  pay  to  the 
Deft  P.,  and  also  on  what  shall  be  certified  to  be  due  from  the  Deft 
L.  on  the  said  mortgage  made  by  the  said  S.,  and  tax  the  Pit's  subse- 
quent costs ;  and  upon  the  Deft  L.  paying  to  the  Pit  what  he  shall 
have  so  paid  to  the  Deft  P.,  with  subsequent  interest  and  costs,  and 
also  what  shall  be  certified  to  be  due  on  the  mortgage  made  by  the 
said  S.,  within  &c.,  at  such  &c.,  the  Pit  to  reconvey  the  last-mentioned 
moiety  of  the  said  mortgaged  hereditaments  to  the  Deft  L.,  at  the  ex- 
pense of  the  said  Deft." — But  in  default,  the  Deft  L.  to  be  foreclosed. 
Liberty  to  apply.— i^«y»oW  v.  Lowe,  L.C.,  14  May,  1748,  B.  473. 

10.  Change  of  Interest  pending  Actum  and  after  Judgment — Carrying 
on  Proceedings  under  former  Judgment  between  the  new  Parties. 

Let  the  former  judgment,  made  in  the  action  —  v.  — ,  dated  &c.,  so 
far  as  the  same  directs  an  account  to  be  taken  of  what  is  due  to 
the  Pits  for  interest,  in  respect  of  the  £ —  Cons,  in  the  pleadings 
mentioned,  and  an  account  of  the  rents  and  profits  of  the  mortgaged 
hereditaments  in  question  received  by  the  Pits,  or  either  of  them,  or 
by  any  other  person  &c.,  or  which,  without  the  wilful  default  &c.,  and 
a  taxation  of  the  costs  of  the  said  action,  be  carried  on  and  prosecuted. 
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bj  and  between  the  parties  to  this  action,  in  like  manner  as  thereby 
directed  as  to  the  then  parties ;  Tax  the  Fits  their  costs  of  action ; 
amount  due  on  account  of  rents  and  profits  to  be  deducted  from  amount 
due  to  Fits  for  interest,  and  costs  of  this  and  the  former  action; 
And  Let,  upon  the  Defts  &c.,  transferring  the  said  £ —  Cons,  to  the 
Pits,  and  paying  what  shall  be  certified  to  remain  due  to  them  for 
interest  and  costs,  after  such  deduction  as  aforesaid,  within  six  months 
after  &c.,  at  such  &c.,  the  Pits  reconvey  &c. ;  and  deliver  all  deeds 
&c. ;  But  in  default  &c.— See  Curtis  v.  Eage^  L.  C,  29  Jan.  1825, 
A.  571 ;  Buchanan  y.  Oreenway,  M.  B.,  21  Mar.  1848,  A.  956. 

For  an  order  under  16  ft  16  V.  c.  86,  s.  52  (replaced  by  O.  xyn.  1, 
9up,  Vol.  I.  p.  103),  after  the  usual  foreclosure  decree,  and  before  certificate, 
on  a  transfer  by  four  mortgagees  Pits  to  three  of  themselyee  and  a  new 
mortgagee,  to  carry  on  the  decree,  as  a  decree  for  an  account  of  what  was 
due  to  tne  oontinmng  mortgagees,  and  the  new  mortgagee,  and  for  payment 
or  foreclosure  thereon,  see  Ingham  y.  Waskett,  M.  fi.,  8  Feb.  1871,  A.  458, 
11  £<}.  283 ;  and  for  the  like  oraer  after  decree,  and  after  certificate,  upon  the 
application  of  the  new  mortgagee  with  the  consent  of  the  original  mortgagee, 
see  Bihhy  y.  Naylor,  M.  R.,  13  Noy.  1873,  A.  2794 ;  17  Eq.  14 ;  and  see  Fry- 
man y.  Pennington,  3  D.  F.  &  J.  295 ;  Mallock  y.  StUl,  15  W.  E.  293 ;  North 
British,  Ac.  Co,  y.  Burke,  17  W.  E.  22  ;  WiUiamsony.  Jefferys,  12  W.  B.  403 ; 
where,  upon  a  transfer  of  interest  after  decree  orders  were  made  to  reyiye 
and  to  carry  on  and  prosecute  the  accotmts  and  inquiries  and  the  proceedings 
thereimder  as  in  the  original  suit ;  see  also  Morg.  189,  190. 


NOTES. 

As  to  change  of  parties  by  transmission  of  interest  after  the  commence- 
ment of  an  action  under  the  new  practice,  see  O.  xvu.  4 ;  sup.  Vol.  I.  p.  103. 

The  order  for  carrying  on  the  proceeding  between  the  continuing  parties 
and  the  new  party  or  parties  may  be  obtamed  on  petition  of  course,  with- 
out any  application  in  Court :  see  Boffey  y.  Millar,  24  W.  E.  109 ;  Darcy  y. 
Whitlaker,  24  W.  R.  244. 

Upon  the  bankruptcy  of  a  mortgagor  of  a  lease  by  sub-demise,  if  the 
trustee  in  bankruptcy  disclaims  the  lease,  the  original  lessor  may  apply  for 
an  order  yesting  the  property  in  the  mortgagee,  subject  to  the  same  obliga- 
tions as  the  bankrupt  was  subject  to,  and  if  the  mortgagee  declines  such 
an  order,  he  will  be  excluded  from  all  interest  and  security ;  whether  if 
he  accepts  it,  his  liability  is  that  of  assignee,  or  original  lessee,  quijere :  Be 
Failey,  Exp.  Clothworkera*  Co.,  21  Q.  B.  Div.  475;  Exp.  Shilson,  Be  Cock, 
20Q.B.D.  343. 


Section  XII. — Derivative  Mortgages. 
1.  Derivative  Mortgagee  v.  Mortgagee  and  Mortgagor. 

1.  Account  of  what  is  due  to  the  Deft  H.  under  and  by  virtue  of 
his  mortgage,  and  for  his  costs  of  action,  to  be  taxed ;  2.  Account  of 
rents  and  profits  received  by  the  said  Deft,  amount  to  be  deducted ; 
3.  Account  of  what  is  due  to  Pit  under  and  by  virtue  of  his  derivative 
mortgage,  and  for  his  costs,  such  costs  to  be  taxed ;  4.  Account  of 
rents  and  profits  received  by  Pit ;  amount  to  be  deducted  from  amount 
found  due  to  him ;  "And  Let,  upon  the  Deft  W.  {mortgagor)  paying 
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to  the  Pit  wliat  shall  be  certified  to  remaia  due  to  bim  after  such 
deduction  as  aforesaid,  not  exceeding  what  shall  be  certified  to  be  due 
to  the  Deft  H.,  under  and  by  virtue  of  his  mortgage,  and  the  residue, 
if  any,  of  what  shall  be  certified  to  remain  due  on  the  Deft  H.'s  mort- 
gage, to  the  Deft  H.,  within  six  months  after  &c.,  at  such  time  &c., 
the  Pit  and  the  Deft  H.  reconyey  the  mortgaged  hereditaments, 
free  &c.,  and  deliver  up  all  deeds  &c.  to  the  Deft  W.,  or  as  he  shall 
direct  (appoint) ;  But  in  default  of  the  Deft  W.  paying  to  the  Pit  and 
the  Deft  H.  what  shall  remain  due  as  aforesaid,  by  the  time  aforesaid, 
the  Deft  W.  is  from  thenceforth  to  stand  absolutely  debarred  and 
foreclosed  &c. ;  5.  And  in  case  of  such  foreclosure,  Let  subsequent 
interest  be  computed  on  the  Pit's  deriyatiye  mortgage ;  And  Let  his 
subsequent  costs  be  taxed  &c. ; "  6.  Subsequent  account  of  rents  and 
profits  ]  Amount  to  be  deducted,  *^  And  Let,  upon  the  Deft  H.  paying 
to  the  Pit  what  shall  be  certified  to  remain  due  to  him  as  afore- 
said, within  three  months  after  &c.,  at  such  &c.,  the  Pit  reconvey 
the  said  mortgaged  hereditaments,  free  &c.,  and  deliver  all  deeds  &c. 
to  the  Deft  H.,  or  to  whom  he  shall  appoint ;  But  in  default  of  the 
said  Deft  H.  paying  to  the  Pit  &c.,  the  Deft  is  from  thenceforth  to 
stand  absolutely  debarred  and  foreclosed  &c." — ^Liberty  to  apply. — 
See  Dalton  v.  Wilson,  M.  R.,  30  May,  1750,  A.  617  ;  and  see  Hynde  v. 
Taylor,  L.  C,  30  June,  1784,  A.  664. 

For  the  like  decree,  where  both  the  orifi;mal  and  tl^  derivative  mortgagee 
were  Pits,  see  Loat  v.  Thorj^y  M.  E.,  12  Jan.  1876,  B.  154. 

For  direction,  in  case  onginal  mortgagee  should  be  found  to  have  been 
overpaid  by  rents,  for  reconveyance,  6ee  Manning  v.  Markhanit  M.  E.,  25  Feb. 
1767,  B.  247. 

2.  First  Mortgagee  v.  Secondy  and  Second^ s  Derivative^  and  Mortgagor 
and  subsequent  Incumbrancers. 

AoooTJirr  of  what  due  to  Pit ;  Account  of  rents  &c. ;  amount  to  be 
deducted ;  Defts  M.  {second  mortgagee)  and  A.  {derivative  mortgagee), 
or  either  of  them,  to  redeem  or  be  foreclosed ;  In  case  of  foreclosure, 
subsequent  accoimts  of  interest,  costs,  and  rents ;  and  Defts  P.,  H., 
and  W.  successively  to  redeem  or  be  foreclosed ;  But  if  M.  or  A. 
redeem,  account  of  subsequent  interest  on  what  they  pay,  and  account 
of  amount  due  to  M.  on  his  original  mortgage,  and  for  his  costs ;  And 
account  of  amount  due  to  A.  on  his  derivative  mortgage,  and  of  his 
costs ;  Account  of  rents,  and  amoimt  to  be  deducted,  ^*  And  Let,  upon 
the  Deft  P.  paying  to  the  Deft  A.  what  shall  be  certified  to  remain 
due  to  him  on  his  derivative  mortgage  after  such  deduction  as  afore- 
said, not  exceeding  what  shall  be  certified  to  be  due  to  the  Deft  M., 
and  also  paying  to  the  Deft  M.  what  shall  remain  due  to  him  on  his 
said  mortgage,  after  deducting  what  shall  be  so  paid  to  the  Deft  A. 
on  his  derivative  mortgage,  and  also  paying  to  the  Defts  M.  and  A., 
or  either  of  them  who  shall  have  paid  the  same,  what  shall  be  certified 
to  be  due  in  respect  of  what  they  or  either  of  them  shall  have  paid  to 
the  Pits  as  aforesaid,  with  interest  &c.,  within  three  months  after  &c., 
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at  Bacb  ftc.,  Let  the  said  Defts  M.  and  A.  oonyej  and  aaaign  the  moit* 
gaged  hereditaments,  free  and  clear  of  and  from  all  incumbrances  done 
by  them,  or  either  of  them,  or  any  person  claiming  by,  from,  or  under 
them,  or  either  of  them,  and  deliver  up  all  deeds  &c." — ^But  in  default 
Deft  F.  to  be  foreclosed ;  And  in  case  of  such  foreclosure,  directions 
to  take  the  subsequent  accounts ;  And  Defts  H.  and  W.  successively 
to  redeem  in  like  manner,  or  be  foreclosed ;  If  P.  redeem,  subsequent 
accounts,  and  H.  and  W.  suocessiyely  to  redeem  him,  or  be  foreclosed ; 
If  H.  redeem,  subsequent  accounts,  and  W.  to  redeem  him,  or  be  fore- 
closed.— ^liberty  to  apply. — See  L.  Grimsion  v.  JVeobly,  Lords  Cbmmrs, 
26  Nov.  1783,  A.  Ill  ;  Morris  v.  Frime,  M.  E.,  3  Aug.  1775,  B.  643. 

8.  Mortgagor  v.  Tram/eree  and  his  DerivaHw — Coats  of  getting 

Possession. 

"Let  the  following  &c. : — 1.  Accoimt  of  what  is  due  to  the  Deft  G. 
{transferee  of  mortgage)  under  and  by  virtue  of  the  mortgage  in  the 
pleadings  mentioned  (originally  made  to  B.  B.,  by  indentures  dated  &c., 
and  afterwards,  by  indentures  dated  &c.,  assigned  to  the  Deft  G.),  and 
for  the  costs  of  recovering  possession  of  the  mortgaged  heredita- 
ments incurred   by  T.   B.   {executrix)^   and    ptdd    by  the  Deft  Q., 
and  for  his  costs  of  this  action  to  be  taxed  &c. ; "     2.  Account  of 
repairs   and   lasting  improvements,   and  interest  on  such  improve- 
ments after  the  rate  the  mortgage  carries, — amount  to  be  added 
to  the  mortgage  debt;  3.  Account  of  rents  and  profits  received  by 
parties  under  whom    Deft   G.   claimed;    4.  Account  of  rents  and 
profits  received  by  Deft  G.,  with  wilful  default ;  Direction  for  taxa- 
tion of  costs  and  payment  by  Pit;     6.  Occupation  rent  [Form  9, 
p.  1623] — ''And  Let  what  shall  appear  to  be  due  on  the  said  several 
accounts  of  rents  and  profits,  and  occupation  rent,  be  deducted  from 
what  shall  appear  to  be  due  to  the  Deft  G.  on  the  first  and  second 
accounts  hereinbefore  directed  ;  6.  Let  an  account  be  taken  of  what  is 
due  to  the  Deft  H.  {derivative  mortgagee)  in  respect  of  the  derivative 
mortgage  from  the  Deft  G.,  and  for  his  costs  of  this  action,  to  be  taxed 
&c. ;  And  Let  what  shall  appear  to  be  due  as  last  aforesaid  be  deducted 
from  what  shall  appear  to  be  due  to  the  Deft  G.,  on  the  several 
(other)  accounts  hereinbefore  directed" — ^What  shall  be  certified  to  be 
due  to  the  Deft  H.  to  be  paid  to  him,  and  what  shall  be  certified  to 
remain  due  to  the  Deft  G.  to  be  paid  to  him — "And  Let,  upon  the 
Pit  paying  to  the  Defts  G.  and  H.  respectively  what  shall  be  so 
certified  to  be  due  to  them  on  the  several  accounts  hereinbefore 
directed,  after  such  deductions  as  aforesaid,  within  six  months  after 
&c.,  at  such  &c.,  the  Defts  G.  and  H.  convey  and  assign  the  said 
mortgaged  hereditaments,  free  &c.;  and  deliver  all  deeds  &c.  to  the 
Fit,  or  as  he  shall  direct;  But  in  default  &c..  Let  (the  Pit's  bill)  from 
thenceforth  stand  dismissed  &c." — ^Liberty  to  apply. — See  Stephenson 
V.  Qreen,  M.  E.,  14  Feb.  1801,  B.  674. 

In  the  above  decree  it  is  assumed  that  the  amount  due  on  the  derivative 
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mortgage  -will  not  exceed  that  due  on  the  original ;  and  see  remarks  on  this 
decree  m  Fish.  Mort.  p.  1044;  4th  ed.  947,  948;  but  the  decree  seems  correct 
in  a  redemption  action,  as  in  case  the  action  were  dismissed,  the  decree  could 
not  proceed  to  work  out  the  Deft's  equities. 

For  judgments  for  successive  redemptions  and  foreclosures,  see  Sect,  m., 
tup.  pp.  1641—1644. 

4.  Mortgagor  v.  Mortgagee  and  his  Trustee  in  Liquidation^  and 
Denvative  Mortgagees, 

Dismiss  the  action  with  costs  except  so  far  as  it  seeks  redemption 
on  payment  of  what  shall  be  due  on  taking  the  accounts  hereinafter 
directed  ;  Tax  the  Defts  their  costs  of  this  action ;  And  Let  the  Pit  paj 
to  the  Deft  B.,  the  trustee  in  liquidation  of  the  late  Deft  G.,  his  own 
costs  and  also  the  costs  of  the  said  late  Deft,  when  taxed ;  And  Let  the 
following  &c.: — 1.  An  account  of  what  is  due  to  the  Deft  S.,  under 
and  by  virtue  of  the  mortgage  dated  &c.  in  the  pleadings  mentioned, 
originally  made  to  the  late  Deft  G.,  and  by  the  indenture  dated  &c., 
assigned  to  the  Deft  S.,  and  for  his  costs  of  this  action,  to  be  taxed; 
2.  An  account  of  what  is  due  to  the  Defts  K.  and  D.  in  respect  of  the 
derivative  mortgages,  dated  &c.,  from  the  Deft  S.  to  the  said  Defts, 
and  in  the  statement  of  defence  of  the  said  Defts  mentioned ;  And  Let 
what  shall  appear  to  be  due  to  the  Defts  K.  and  D.  be  deducted  from 
what  shall  appear  to  be  due  to  the  Deft  S.  on  the  first  account  herein- 
before directed,  and  the  balance  certified;  And  Let  upon  the  Pit 
paying  to  the  Defts  K.  and  D.  what  shall  be  so  certified  to  be  due  to 
them,  together  with  their  costs  of  this  action  when  taxed,  and  also 
paying  to  the  Deft  S.  the  balance  which  shall  be  certified  to  be  due  to 
him  after  such  deduction  as  aforesaid,  within  six  months  after  the 
date  of  the  Ohief  Clerk's  certificate,  at  such  time  and  place  as  shall  be 
thereby  appointed,  the  Defts  S.,  K.,  and  D.,  convey  and  assign  the 
said  mortgaged  hereditaments  free  and  dear  &c. ;  and  deliver  up  all 
deeds  and  writings  &c. ;  But  in  default  of  the  Pit  paying  to  the  Defts 
K.  and  D.  what  shall  be  certified  to  be  due  to  them,  and  to  the  Deft  8. 
the  balance  which  shall  be  certified  to  be  due  to  him  as  aforesaid  by 
the  time  aforesaid ;  Let  this  action  from  thenceforth  stand  dismissed 
out  of  this  Court,  with  costs  to  be  paid  by  the  Pit  to  the  Defts  8.,  K., 
and  D. — Liberty  to  apply. — 8ee  Judd  v.  Green,  V.-O.  B.,  20  Jan. 
1876,  A.  205  ;  S.  C,  45  L.  J.  Ch.  108 ;  33  L.  T.  N.8.  597. 

This  decree  assumes,  as  in  Stephenson  v.  Oreen,  Form  3,  sup,,  that  the 
amount  due  on  the  derivative  will  not  exceed  the  amount  due  upon  the 
original  mortgage. 

NOTES. 

To  an  action  by  a  derivative  mortgagee  to  foreclose  the  mortgagor,  the 
original  mortgi^^  or,  in  case  of  his  death,  his  represve  must  be  a  party, 
being  interested  in  taking  tiie  account:  Hohart  v.  Abbot y  2  P.  Wms.  643. 
But  the  original  mortgagee  may  redeem  the  derivative  mortgagee,  and  the 
latter  may  foreclose  the  original  mortgagee  without  making  the  original 
mori^agor  a  party. 

In  a  redemption  action  by  the  mortga^r  he  is  entitled,  upon  paying  into 
Court  what  was  due  from  mm  to  the  original  mortgagee,  to  a  reconveyance 
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by  all  the  Defts,  without  waiting  until  the  accounts  haye  been  taken  and  the 
equities  settled  as  between  the  original  and  derivatiye  mortgagoes :  Lysaghi 
Y.  WestmacaU,  33  Beav.  417  ;  Sect.  XVL,  Form  2,  inf.  p.  1759. 

In  Ourney  v.  Sepp%ng$,  2  Ph.  40,  where  the  Deft,  a  mortgagee,  had  sub- 
mortgaged  to  the  Pits,  and  also  mortgaged  an  estate  of  his  own  to  them  as 
further  security  for  a  loan,  the  Pits  were  not  entitled  to  restrain  the  Deft 
from  suing  the  original  mortgagor  on  his  covenant,  except  on  restoring  the 
Deft  his  own  estate  and  releasing  him  from  all  personal  liability  to  them ; 
but  the  Deft  was  reouired  to  give  an  undertaking  to  pay  to  ^e  Pits  any 
money  recovered  in  tne  action. 


SbGTION  Xni. — C!0NS0LlI>ATI0N  OF  MORTGAGES. 

1.  Consolidation  of  Mortgages  against  Purchasers  of  the  Equity  of 
Redemptiofi — Successive  Redemptions  and  Foreclosures. 

Dbclabb  that  the  Defts  A.  S.,  W.  S.,  W.  A.  {successive  purchasers  of 
the  equities  of  redemption  in  the  several  mortgaged  properties),  B.  T. 
(mortgagor),  and  A.  L.  {his  trustee  after  an  annulled  bankruptcy),  are 
not,  nor  is  any  or  any  one  of  them,  entitled  to  redeem  any  of  the 
mortgaged  premises  comprised  in  any  one  or  more  of  the  indentures, 
dated  &g.,  in  the  pleadings  mentioned,  until  payment  be  made  to  the 
Pit  (mortgagee  and  transferee)  of  what,  on  taking  the  account  hereinafter 
directed,  shall  be  found  to  be  due  to  him  for  principal  and  interest  on 
all  the  said  mortgages. — ^Account  of  what  is  due  to  Pit  under  and  by 
virtue  of  all  the  aforesaid  mortgages,  dated  &g.,  in  the  pleadings  men- 
tioned, and  for  his  costs  of  this  action,  such  costs  to  be  taxed  &c. — 
1.  And  upon  the  Deft  A.  S.  paying  to  the  Pit  what  shall  be  certified 
to  be  due  to  him  within  six  months  &c..  Let  the  Pit  assign  the  premises 
comprised  in  the  said  several  mortgage  securities,  dated  &c.,  free  of  all 
incumbrances  &c.,  and  deliver  up  &c.  to  the  said  Deft  A.  S.,  or  to  whom 
he  shall  appoint  &c. ;  but  in  default  of  the  Deft  A.  S.  paying  to  the  Pit 
what  shall  be  certified  to  be  due  to  him  as  aforesaid  &c..  Deft  A.  S.  to 
be  foreclosed. — [Eights  of  successive  redemption  within  three  months, 
and  foreclosure  in  default,  given  to  Defts  W.  S.  and  W.  A.,  and  to 
B.  T.  and  his  trustee,  A.  L.,  in  whose  case  (inasmuch  as  they  were  not 
represented  at  the  hearing)  the  assignment  to  be  to  such  one  of  them 
as  should  redeem,  and  to  be  without  prejudice  to  the  rights  and 
equities  of  B.  T.  and  A.  L.,  as  between  themselves,  in  respect  of  the 
mortgaged  premises  ;  the  effect  of  the  order  being  that  A.  S.,  W.  8., 
and  W.  A.  were  on  redemption  to  convey  only  the  premises  other  than 
those  comprised  in  their  respective  purchases  which  they  retained]  : — 
"  And  in  case  the  parties  differ  about  the  form  of  any  assignment  to 
be  made  in  pursuance  of  the  directions  aforesaid.  Let  the  same  be 
settled  by  the  Judge ;  And  in  the  event  of  the  Defts  A.  L.  and  B.  T. 
redeeming  the  Pit  or  any  one  of  the  Defts  A.  S.,  W.  S.,  and  W.  A., 
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the  Deftfr  A.  L.  and  E.  T.  to  be  at  liberty  to  apply  to  the  Court  or  at 
Chambers,  as  they  may  be  advised,  without  notice  to  the  Fit  or  the 
Defts  A.  S.,  W.  S.,  and  W.  A."— Liberty  to  apply  generally.— See 
Beevor  v.  Luck,  V.-C.  W.,  22  July,  1867,  A.  2684 ;  8.  C,  4  Eq. 
537 ;  and  for  the  like  order,  see  Sober  y.  Kemp,  6  Ha.  155,  160  ;  Fish. 
Mort.  1123;  4th  ed.  1013;  and  m/  p.  1738. 

For  decree  in  suit  by  a  transferee  of  two  separate  mortgages  on  separate 
properties,  for  the  second  mortgagee  of  both  to  redeem  both  or  be  foreclosed, 
m  tnat  case  the  mortgagor  to  lideem  or  be  foreclosed,  and  in  case  the  second 
mortgagee  should  redeem,  subsequent  account  of  what  due  to  him,  and 
mortgagor  to  redeem  him  or  be  foreclosed,  see  Vint  y.  Padgett y  Y.-O.  S., 
12  June,  1857,  B.  1178;  1  Gifl.  446;  2  D.  &  J.  611. 


2.  Consolidation  of  Mortgages — Succemve  Bedemptions. 

(Pits  first  mortgagees  (1843)  of  freeholds  and  leaseholds  for  £200  and  £400, 
and  second  mort^igees  (1845)  for  the  same  £400  on  the  mortgagor's  share  of 
residuary  persoiudty,  subject  to  a  first  mortgage  (1844)  to  S. ;  T.  had  paid 
S.,  and  alleged  an  agreement  to  take  a  transfer,  and  had  contracted  (1846) 
to  bu^  the  reyersionary  interest  from  Q.,  the  mortgagor ;  H.  was  a  subse- 
quent incumbrancer.) 

Dbolasb  that  Deft  T.  is  entitled  to  stand  in  the  place  of  8.  in  the  judg- 
ment named,  and  that  he  is  the  first  incumbrancer  on  the  share  of  Deft 
G.  in  the  residuary  estate  of  P.,  deceased,  with  interest  thereon  after  the 
rate  &c.,  and  for  his  oosts  &c. ;  And  Declare  that  the  Pits  are  mortgagees 
on  the  freehold  and  leasehold  property  comprised  in  the  indenture  of  — 
1843,  in  the  pleadings  mentioned,  for  £200  and  £400,  with  interest 
thereon,  and  after  the  Deft  T.  on  the  said  share  of  the  Deft  G.  in  the 
residuary  estate  of  the  said  P. ;  And  Let  an  account  be  taken  of  what 
is  due  to  the  Deft  T.  under  and  by  yirtue  of  the  mortgage  security  of  — 
(S.'s)  in  the  pleadings  mentioned,  and  for  his  costs  of  action,  such  oosts 
to  be  taxed  &c. ;  And  Let,  upon  the  Pits,  or  either  of  them,  paying  to 
the  Deft  T.  what  shall  be  certified  to  be  due  to  him  as  aforesaid,  at  such 
&o.,  within  &c.,  the  Deft  T.  oonyey  and  assign  the  premises  comprised 
in  the  said  mortgage  security  of  —  (S.'s),  free  and  clear  &c. ;  and 
deliyer  up  all  deeds  &c.,  except  the  contract  of  the  —  1846,  in  the 
pleadings  mentioned. — In  default,  action  to  stand  dismissed  with 
oosts  as  against  Deft  T. — '^But  in  case  the  Pits  shall  redeem  the 
Deft  T.,  Let  an  account  be  taken  of  what  is  due  to  the  Pits  under  and 
by  yirtue  of  their  said  mortgage  securities  of  —  1843  and  1845,  and  of 
what  they  shall  haye  so  paid  to  the  Deft  T. ;  And  Let  subsequent  inte- 
rest be  computed  on  what  they  shall  haye  so  paid ;  And  Let  the  Pits' 
subsequent  costs  of  these  actions  be  taxed  &c." — ^And  Deft  H.  to  redeem 
Pits,  or  be  foreclosed ;  And  in  case  of  such  foreclosure  carry  on  aocoimts ; 
And  Deft  G.  to  redeem,  or  be  foreclosed ;  And  in  case  of  such  fore- 
closure carry  on  accounts ;  And  Deft  T.  to  redeem  Pits,  or  be  fore- 
closed.— *'  And  Declare,  that  if  either  of  the  Defts  H.  or  G.  redeem  the 
Pits,  then  such  of  the  said  Defts  as  shall  redeem  the  Pits  is  to  take 
subject  to  Deft  T.'s  right  under  the  said  contract  of  —  1846 ;  And  in 
case  the  Deft  T.  shall  redeem  as  aforesaid,  he  is  to  haye  the  benefit  of 
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the  Fits'  Bectujty  on  the  hereditaments  oompxised  in  the  indenture 
of  —  1843 ;  And  in  that  case  Let  interest  be  computed  upon  what  the 
Deft  T.  shall  pay  to  the  Pits  for  principal,  interest,  and  costs  as  afore- 
said ;  And  Let  his  subsequent  costs  be  taxed  &c. ;  And  upon  payment 
by  Deft  H.  &c.,  T.  to  convey  and  assign  &c.,  but  subject  to  his  right 
imder  the  said  contract  of  —  1846  &c. ;  And  to  deliver  all  deeds  &c., 
except  the  said  contract.'' — ^But  in  default,  H.  to  be  foreclosed ;  And 
in  that  case  carry  on  accounts,  and  Deft  O.  to  redeem  T.,  and  T.  to 
conrey  and  assign  &c.,  subject  &c.  [om  before]  ;  But  in  default,  G.  to 
be  foreclosed — *'  And  in  case  the  Defts  H.  or  O.  shall  redeem  the  said 
mortgaged  premises  according  to  any  of  the  directions  aforesaid,  the 
conveyance  and  assignment  of  the  said  share  of  Q-.  of  and  in  the 
residuary  estate  of  P.  to  be  made  to  the  party  so  redeeming,  or  to 
whom  he  shall  appoint,  pursuant  to  the  directions  aforesaid,  shall  be 
made  without  prejudice,  and  subject  to  the  rights  of  the  Deft  T.  under 
the  agreement  of  —  1846 ;  But  in  case  the  Pits  shall  not  redeem  the 
Deft  T.  according  to  the  directions  hereinbefore  contained,  Let  an 
account  be  taken  of  what  is  due  to  the  Pits  for  principal  and  interest 
on  their  securities  of  —  1843  and  —  1845,  and  for  their  costs  of  these 
actions,  to  be  taxed  &c." — ^And  upon  payment  by  Deft  H.,  Pits  to  con- 
vey &c. ;  But  in  default,  the  said  Deft  to  be  foreclosed ;  And  in  that 
case  carry  on  account ;  And  Deft  O.  to  redeem  or  be  foreclosed ;  And 
in  ease  the  parties  differ  about  the  form  of  any  conveyance  or  assign- 
ment to  be  made  in  pursuance  of  any  of  the  directions  aforesaid.  Let 
the  same  be  settled  by  the  (Judge)  &c. —  WatU  v.  Symes,  L.  JJ.,  16  Dec. 
1851,  B.  708 ;  1  D.  M.  &  G.  240. 

3.  Two  Estates — Conveyancing  Acty  1881 — Apportionment  of  Costs. 

Upon  the  appeal  of  the  Deft,  and  upon  hearing  counsel  for  the  appel- 
lant and  for  the  Pit,  Let  so  much  of  the  said  judgment  as  directs  [the 
usual  foreclosure  judgment  against  the  Defts]  be  discharged,  and  in  Heu 
thereof  Let  the  following  account  be  taJcen : — (1)  An  account  of  what 
is  due  to  the  Pits  under  and  by  virtue  of  the  said  indenture  in  respect 
of  the  sum  of  £ —  therein  mentioned,  and  for  their  half  costs  of  this 
action,  and  for  their  costs  of  the  Defts'  counter-claim,  except  so  far  as 
relates  to  paragraph  3  of  the  prayer  of  such  counter-claim,  to  be  taxed 
&c. — ^Usual  provision  for  redemption  by  Defts  A.  B.  and  0.  D.,  and  in 
default.  Declaration  that  Pits  will  be  absolutely  entitled,  and  usual  direc- 
tion for  Defts  A.  B.  and  0.  D.  to  execute  conveyance,  and  to  stand  fore- 
closed ;  And  Let  the  following  account  be  taken : — ^An  account  of  what 
is  due  to  the  Pits  under  and  by  virtue  of  the  said  indenture  in  respect 
of  the  sum  of  £ —  therein  mentioned,  and  for  their  half  costs  of  this 
action,  to  be  taxed  &c. — Usual  provision  for  redemption  by  Defts  E.  F. 
and  G-.  H.,  and  in  default  foreclosure. — ^Let  Deft  X.  pay  to  the  Pits 
their  costs  of  the  said  paragraph  3  of  the  coimter-daim,  to  be  taxed  &c. 
-De  Caux  v.  Skipper^  0.  A.,  2  March,  1886,  A.  395 ;  S.  C,  31  du 
Div.  685. 
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MOTES. 
OONSOLIDATION  OF  SEOirBITIES. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  o.  41),  s.  17,  <*  a  mortgagor 
seelong  to  redeem  an>^  one  mortgage  shall,  by  virtue  of  this  Act,  be  entitled 
to  do  so  without  pajrmg  any  money  due  under  any  separate  mortgage  made 
by  him,  or  by  any  person  through  whom  he  claims,  on  property  other  than 
that  comprised  in  the  mortgage  which  he  seeks  to  redeem,"  But  the  section 
applies  only  if  and  as  far  as  a  contrary  intention  is  not  expressed  in  the 
mortgage  deeds  or  one  of  them,  and  where  the  mortgages  or  one  of  them 
are  or  is  made  after  the  commencement  of  the  Act  (1st  January,  1882). 

Since  the  Act,  in  an  action  to  foreclose  two  distinct  mortgages  not  liable 
to  consolidation,  the  costs  ought  not  to  be  charged  against  each  estate,  but 
apportioned  rateably  between  the  two :  Dt  Caux  v.  Skipper,  Tee  v.  De  Caux^ 
31  Ch.  Div.  636 ;  see  Form  3,  sup,  p.  1736. 

Previously  to  this  Act,  the  rule  was  established  that  where  distinct  estates 
of  different  values  are  separately  mortgaged  as  securities  for  distinct  debts, 
or  successively  to  secure  the  same  debt  with  further  advances,  by  one  mort- 
gagor to  the  same  mortgagee,  the  latter  has  a  right  to  consolidate,  t.  e.,  to 
hold  all  the  estates  as  a  security  for  the  aggregate  of  all  the  debts,  and  to 
require  that,  if  the  smaller  estate  will  not  pay  the  whole  debt,  the  mort- 
ga^r  shall  not  redeem  the  more  valuable  without  also  paying  the  debt 
wmch  is  secured  upon  the  less  valuable  estate,  t.«.,  he  cannot  redeem  one 
without  redeeming  all :  Jonee  v.  Smith,  2  Ves.  jun.  376 ;  Beevor  v.  Luck,  4 
Eq.  637. 

And  whether  the  securities  be  legal  or  equitable,  and  whether  the  suit 
be  for  foreclosure  or  redemption,  the  mortgagor  must  pay  all  that  is  due, 
or  be  foreclosed :  WaUs  v.  Symes,  1  D.  M.  &  G.  240 ;  Selby  v.  Pom/ret,  3 
D.  F.  &  J.  595 ;  IJ.  &  H.  336  (followed  in  Cummim  v.  Fletcher,  V.-C.  H., 
28  W.  R.  272 ;  reversed,  0.  A.,  28  W.  R.  772 ;  14  Oh.  D.  699;  Francis  v. 
Harrison,  North,  J.,  43  Ch.  D.  183;  38  W.  B.  329;  overruling,  it  seems. 
Holmes  v.  Turner,  7  Ha.  367,  n.;  Smeathman  v.  Bray,  15  Jur.  1051) ;  and  it 
makes  no  difference  whether  the  securities  are  held  by  the  same  person,  or 
in  trust  for  the  same  person  :  Tassell  v.  Smith,  2D.  &  J.  713  (oveiroled  in 
MilU  V.  Jennings,  28  W.  R.  549 ;  13  Ch.  D.  639 ;  judgment  of  C.  A. 
affirmed  with  variations,  H.  L.,  sub  nom»,  Jennings  v.  Jordan,  6  App.  Cas. 
689 ;  30  W.  R.  369 ;  sed  qu. ;  see  Re  Raggett,  Exp,  Williams,  16  (fii.  Div. 
117) ;  or  whether  the  person  consolidating  the  securities  has,  or  not,  notioe 
of  any  intervening  mortgage:  Vint  v.  Padgett,  2  D.  &  J.  611;  and  see 
Beevor  v.  Luck,  4  Eq.  537,  546 ;  Tweedale  v.  T.,  23  Beav.  341. 

The  rule  applies  against  persons  concurring  and  mortgaging  their  own 
property  as  sureties :  see  Re  Toogood,  61  L.  T.  N.S.  19 ;  and  against  the  pur- 
chaser of  the  equity  of  redemption  of  one  of  two  estates  in  mortgage :  Exp^, 
Carter,  Amb.  733 ;  Trihourg  v.  L,  Pomfret,  lb.,  n. ;  Ireson  v.  Denn,  2  Cox, 
425 ;  and  as  against  a  puisne  mortgagee  of  one  of  the  properties  this  right 
is  not  affected  by  the  circumstance  tnat  such  puisne  mortgage  is  really 
prior  in  date,  and  merely  postponed  by  the  operation  of  the  Segistry  Act, 
and  does  not,  like  the  right  to  tack«  depend  upon  possession  of  the  legal 
estate :  Neve  v.  Pennell,  2  H.  &  M.  170. 

The  right  of  a  first  mortgagee  passes  to  a  second  on  payment  by  the 
latter;  thus,  where  three  estates,  A.  B.,  and  C,  were  mortgaged  together, 
then  A.  smd  B.  mortgaged  separately,  and  C.  sold;  the  second  mortga^ 
of  A.  paying  off  the  nrst  incumbrancer  may  hold  all  the  estates  agamst 
the  second  mortgagee  of  B.  and  the  purchaser  of  C.  until  paid  his  own 
debt,  and  what  he  paid  to  the  first  mortgagee :  Titley  v.  Davies,  2  Y.  &  C.  C. 
393,  399,  n. 

But  the  assign  of  an  equity  of  redemption  takes  subject  only  to  exist- 
ing eauities,  and  as  against  him  there  can  be  no  consolidation  of  a  mort- 
gage by  the  vendor  subsequently  created  on  another  estate :  Jennings  v. 
Jfrrdan,  6  App.  Cas.  698;  S,  O.,  13  Ch.  Div.  639,  nom.  Mills  v.  Jennings 
(overruling  ToshU  v.  Smith,  2  D.  &  J.  713) ;  Bak&r  v.  Ghray,  1  Ch.  D.  491 ; 
nor  of  such  a  mortgage  previously  created,  but  which  was  not  at  the  time  of 
the  assignment  vested  in  the  mortgagee  of  the  property  assigned :  Harter  v. 
Oohnan,  19  Oh.  D.  630;  Jennings  y.  Jordan,  sup,,  questioning  Beevor  r* 
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Luck,  4  Eq.  357 ;  Bird  v.  Wren,  33  Ch.  D.  215 ;  nor  can  there  be  conaolida- 
tion  bj  a  mortgagee  as  against  persons  claiming  under  a  voluntaiy  settle- 
ment made  by  the  mort^Agor  preyiously  to  the  mortgage :  Be  Walhampton 
Estate,  26  Ch.  D.  391 ;  nor  where  the  property  oomprij^  in  one  of  the  mort- 
gages has  ceased  to  exist,  e.g.,  by  disclaimer  of  lease  by  trustee  in  bank- 
ruptcy :  Be  Baggett,  Exp,  WiUiams,  16  Ch.  Div.  117 ;  Banner  v.  Berridge,  18 
Ch.  D.  254 ;  nor  unless  there  has  been  default  in  payment  made  on  both  the 
securities  in  right  of  which  the  consolidation  is  claimed:  Cummins  v. 
Fletcher,  14  Ch.  iHv.  699 ;  nor  of  a  mortgage  by  one  for  his  own  debt,  with 
a  mortgage  by  him  and  his  partner  for  a  partnership  debt :  Cummins  y. 
Fletcher,  sup, ;  and  quasre  whether  as  between  a  mortga^  by  three  persons 
and  another  by  two  of  them  in  trust  for  the  three :  Be  BaggeU,  Exp.  Williams, 
16  Ch.  Div.  117. 

And  where  a  new  mortgage  was  effected  merely  with  the  intention  of 
giving  a  certain  priority,  it  was  held  not  to  confer  a  right  to  consolidate  not 
attaching  to  the  old  mortgage :  Bird  v.  Wren,  33  Ch.  D.  215 ;  secus,  where 
the  new  mortgage  was  in  continuation  of  the  old :  Squire  y.  Furdoe,  W.  N. 
(90}  163;  40  W.  B.  166;  66  L.  T.  N.S.  243. 

A.  having  mortgaged  X.,  Y.,  and  Z.  to  B.,  contracted  to  seU  X.  to  C, 
and  subsequently  mortgaged  Y.  and  Z.  and  other  properties  to  D.  and  E. 
C.  having  paid  off  and  got  a  transfer  of  B.'s  mortg^e,  was  held  entitled  to 
specific  penormance  of  his  agreement  to  purchase  X. ;  to  compel  payment 
by  the  subsequent  incumbrancers  of  the  whole  amount  due  to  hmi  upon 
B.'s  transferred  mort^;age ;  and  on  redemption  according  to  their  priorities 
by  D.,  E.,  or  F.  (devisee  and  represve  of  A.),  to  whom  successive  rights  of 
redemption  were  giveu,  Y.  and  Z.  were  to  be  assigned,  and  in  de&iult 
successive  foreclosures;  see  Sober  v.  Kemp,  6  Ha.  155,  160;  Fish.  Mort. 
633,  1123;  4th  ed.  601,  1013. 

For  the  distinction  between  the  right  to  consolidate  securities,  i.  e.,  to 
unite,  and  hold  united,  securities  on  different  estates,  each  specifically  liable 
for  a  particular  debt  until  payment  of  the  debts  charged  on  both  of  them ; 
and  tne  right  of  tacking,  t.  e.,  of  obtaining  for  a  subsequent  incumbrance 
priority  over  intervening  incumbrances  on  the  same  property,  by  getting 
a  conveyance  of  the  legal  estate  of  the  first  mortgagee,  see  Fisn.  Mort.  631 ; 
4th  ed.  597,  598 ;  Coote,  902 ;  Wms.  B.  P.  439—442,  and  Sect.  XV.,  inf. 
p.  1742. 


Section  XTV. — ^Mabshalling  Secubitibs. 

1.  Marshalling  Securities  in  favour  of  Second  Mortgagee  as  against 
a  Surety  tcho,  on  Payment  of  First  Mortgagee's  Debty  has  had 
transferred  to  him  a  Security  not  included  in  that  of  Second 
Mortgagee. 

14  January,  1851.  Mortgage  to  M.  of  chattels,  and  also  of  two  policies  on 
the  life  of  A.,  the  mor^agor,  whose  mother,  now  represented  by  Deft  B., 
joined  in  the  mortgage  as  a  surety. 

25  March,  1852.  Second  mortgage  to  C.  (Pit)  of  the  chattels. 

1863.  Sale  of  the  chattels  by  M.,  and  action  in  Q.  B.  Div.  against  B., 
as  surety,  for  balance  of  the  debt. — ^Action  defended  and  large  costs  incurred. 

1856.  Transfer  by  M.  of  the  two  policies  to  B.  in  consideration  of  his  pay- 
ment of  the  balance  of  M.'s  debt. 

1859.  Death  of  A.  and  receipt  of  policy  moneys  by  B. 

Upon  bill  by  C,  whose  security  was  exhausted  in  part  payment  of 
M.*s  debt,  to  marshal  the  securities  as  against  B.,  the  following  decree  was 
made: — 

Declakb  that  the  Pit  0.  is  entitled,  to  the  extent  of  the  value  of  the 
property  comprised  in  the  indenture  dated  the  25th  March,  1852,  being 
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the  Fit's  security  in  the  pleadings  mentioned,  receiyed  by  M.  {ftrat 
mortgagee),  in  the  pleadiogs  named,  to  have  the  balance  of  the  moneys 
received  by  Deft  {the  surety)  in  respect  of  the  property  comprised  in  the 
indenture  dated  the  14th  January,  1851,  in  the  pleadings  mentioned, 
after  satisfying  what  was  due  under  the  last-mentioned  indenture  for 
principal,  interest,  and  costs,  and  the  costs  of  M.  (the  Pit  in  the  action 
in  the  Queen^a  Bench  Division),  applied  in  or  towards  satisfaction  of  the 
moneys  due  upon  the  Fit's  said  security,  and  that  the  Deft  is  a  trustee 
of  such  balance  for  the  Fit;  And  Let  the  following  &c. : — 1.  An  account 
of  what  is  due  to  the  Fit  under  and  by  virtue  of  his  said  security ; 
2.  An  account  of  the  value  of  the  property  comprised  in  the  Fit's  said 
security  which  has  been  received  by  M.  or  by  any  person  by  or  for  him 
or  his  order  or  use ;  3.  An  account  of  all  moneys  received  by  the  Deft 
or  by  any  other  person  or  persons  by  or  for  his  order  or  use  in  respect 
of  the  property  comprised  in  the  said  indenture  dated  the  1 4th  January, 
18.51,  and  of  the  balance  of  such  last-mentioned  receipts  remaining  in 
the  Def t's  hands,  or  for  which  he  is  accountable,  after  satisfying  what 
was  due  upon  the  said  security  dated  the  14th  January,  1851,  and  the 
costs  of  M.  in  the  said  action  in  the  Queen's  Bench  Division,  and  in 
taking  the  said  account  the  Deft  is  to  be  allowed  all  moneys  paid  for 
the  purchase  of  stock,  with  such  balance  or  any  part  thereof,  and  is  to 
be  charged  with  interest  at  the  rate  of  £4  p.  c.  per  ann.  on  the  unin- 
vested balances  from  time  to  time  in  his  hands,  and  is  to  be  allowed  all 
sums  of  money  paid  by  him  for  or  on  account  of  the  premiums  on  the 
policies  of  assurance  assigned  to  him  as  in  the  pleadings  mentioned, 
together  with  interest  on  the  same  sums  at  the  rate  of  £4  p.  c.  per  ann. 
from  the  dates  of  payment  of  the  same  respectively,  and  also  all  proper 
costs  and  expenses  incurred  by  him  in  relation  to  the  assignment  to 
him  of  the  said  policies ;  Let  the  Deft  B.  within  thirfy-one  days  after 
the  date  of  the  Chief  Clerk's  certificate,  transfer  to  the  Fit  so  much  of 
the  balance  which  shall  be  certified  to  be  due  on  taking  the  said 
accounts  as  shall  consist  of  stock  purchased  as  aforesaid,  and  pay  to 
the  Fit  so  much  of  the  said  balance  as  shall  consist  of  cash,  together 
with  interest  on  such  cash  balance  at  the  rate  of  £4  p.  c.  per  ann.  from 
the  date  of  the  said  certificate  until  payment ;  Let  the  Deft  B.  pay  to 
the  Fit  his  costs  of  this  action  up  to  and  inclusive  of  the  hearing,  such 
costs  to  be  taxed  &c. — ^Liberty  to  apply. — See  South  v.  Bloxam,  V.-C.  W., 
27  March,  1865,  B.  758  ;  2  H.  &  M.  457. 

2.  Polict/  Moneys  marshalled  in  favour  of  a  Surety  from  u^ham  the 
Debt  secured  by  one  of  several  Mortgaged  Policies  has  been 
recovered. 

Tax  costs  of  Fit  {the  surety)  and  of  Defts,  the  8.  Life  Assurance  Co. 
{mortgagees),  including  in  the  costs  of  the  Fit  his  costs  incurred  in  the 
action  in  the  Queen's  Bench  Division  in  the  pleadings  mentioned ;  And 
Let  Defts,  the  S.  &c.  Co.,  retain  their  said  costs  out  of  the  £ —  due 
from  them  for  interest  on  the  £ —  in  their  answer  mentioned. — [Add 
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Payment  Schedule,  directing  sale  of  Btock  in  Court,  and  payment  of 
the  residue  of  the  costs,  if  any,  of  the  S.  &c.  Oo.  and  the  costs  of  the  Fit ; 
and  in  the  next  place,  of  £1,047  12«.  M,  to  the  Pit,  being  the  total 
amount  of  the  three  several  sums  of  £500  and  £500  and  £47  12«.  M. 
paid  by  the  Pit,  and  also  £207  7«.,  being  interest  thereon  respectiyely 
from  the  respective  days  on  which  the  said  sums  were  respectively 
paid,  to  the  date  of  this  order,  together  with  further  interest  on  the 
said  sum  of  £1,047  12^.  ^d.  from  the  date  of  this  order,  at  the  rate  of 
£4  p.  c,  or,  if  deficient,  the  whole  to  be  paid  to  the  Pit  on  account, 
and  the  residue  (if  any)  to  the  Deft  D.  as  the  assignee  of  the  estate 
and  effects  of  T.  deceased  {mortgagor^  the  bankrupt  in  the  pleadings 
mentioned.]— See  Heyman  v.  Dubois,  V.-O.  B.,  8  Nov.  1871,  A.  3821 ; 
iS'.e,,  13Eq.l58. 

3.  Securities  marshalled  in  favour  of  Persons  claiming  under  a  Volun^ 
tary  Settlement  prior  to  the  MoHgage, 

Declabe  that  as  between  the  persons  entitled  to  the  estates  comprised 
in  the  (voluntary)  settlement  dated  &c.  (28th  Nov.  1829),  and  the  mort- 
gages dated  &c.  (1 845  and  1 853),  and  the  persons  entitled  to  the  unsettled 
estate  comprised  in  the  said  mortgage  dated  &c.,  the  persons  entitled 
to  the  said  settled  estates  were  at  the  time  of  the  sale  of  the  said  settled 
and  unsettled  estates  entitled  to  have  the  said  settled  estates  exonerated 
out  of  the  said  unsettled  estates  so  far  as  the  same  would  extend,  from 
and  in  respect  of  such  mortgages ;  And  it  being  admitted  that  the  sum. 
of  £8,000  by  the  Chief  Clerk's  certificate  appearing  to  have  been  pro- 
duced by  the  sale  of  the  settled  estates  correctly  represents  the  value 
thereof,  and  that  the  sum  of  £3,000  by  the  said  certificate  appearing 
to  have  been  produced  by  the  sale  of  the  unsettled  estates  correctly  repre- 
sents the  value  thereof,  and  that  the  amount  paid  in  respect  of  the  said 
mortgage  was  the  sum  of  £6,000 ;  Declare  that  the  £4,000  cash  appear- 
ing by  the  said  certificate  to  be  the  balance  of  the  purchase-money  of 
the  whole  of  the  estates,  as  well  settled  as  unsettled,  after  satisfaction 
of  the  said  mortgage,  is  to  be  taken  as  representing  pro  tanto  the  said 
settled  estates,  and  as  belonging  to  the  persons  who  at  the  time  of  the 
sale  thereof  were  entitled  to  those  estates,  and  that  so  much  of  the  £ — 
Consols  in  Court  &c.  as  represents  income  arising  from  the  investment 
of  the  said  £4,000  is  to  be  taken  as  representing  pro  tanto  the  rents  of 
the  said  settled  estates  and  as  belonging  to  the  persons  who  at  the 
time  of  such  sale  were  entitled  to  the  said  rents. — ^Tax  and  pay  costs 
and  divide  fund  accordingly. — ^Declare  that  the  persons  who  were 
entitled  to  the  said  settled  estates  at  the  time  of  the  sale  thereof  are, 
imder  the  covenants  in  the  scdd  settlement  contained,  entitled  to  have 
satisfaction  out  of  the  testator's  estate  after  payment  of  the  testator's 
debts  &c.  in  priority  to  aU  legatees  and  devisees,  for  the  difference 
between  their  shares  in  the  said  £4,000  and  their  shares  in  the  said 
£8,000,  and  for  all  other  damages,  if  any,  occasioned  to  them  respec- 
tively by  the  said  mortgage. — ^Directions  to  get  in  testator's  estate  and 


SECT.  XIV.]  Marshalling  Securities.  1741 

to  pay  his  debts. — Dedare  that  the  residue  of  the  testator's  estate  is 
liable  to  satisfy  the  daims  of  the  persons  entitled  to  the  said  settled 
estates  in  respect  of  the  said  covenants  in  the  said  settlement  contained. 
— Directions  for  division  of  the  residue  accordingly. — ^Adjourn  &c. — 
Liberty  to  apply. — [Add  Payment  Schedule,  Forms  Nos.  32  and  65.] — 
See  Re  Hales'a  Estate,  Bales  v.  Cox,  M.  E.,  20  July,  1863,  A.  1622  ; 
S.C.,  32Beav.  118. 

For  decree  in  an  admon  suit  declaring  the  right  to  marshal  securities  in 
favour  of  simple  contract  creditors,  and  giving  them  the  right  to  stand  in 
the  place  of  the  mortgagee  on  the  produce  of  the  copyhold  estate  for  the 
sum  paid  to  him  by  the  administratrix  out  of  the  personal  estate  in  part  dis- 
charge of  his  mortgage,  see  Aldrich  v.  Cooper,  L.  C.  1802,  A.  1120;  8  Yes. 
381 ;  2  L.  G.  £q.  80 ;  6th  ed.  82. 


NOTES. 

If  a  person  having  two  estates  or  funds  mort^;ages  both  to  A.,  and  after- 
wards one  of  them  only  to  B.,  A.,  who  has  a  n^ht  to  resort  to  both  pro- 
perties, shall  take  his  satisfaction  first  out  of  that  upon  which  B.  has  no 
daim  to  resort :  see  Dolphin  v.  Aylward,  L.  E.  4  H.  L.  486,  d05  ;  iMuoy  v. 
D.  Athol,  2  Atk.  444 ;  Aldrich  v.  Cooper,  2  L.  0.  Eq.  80 ;  6th  ed.  82 ;  A.  Q. 
V.  Tyndall,  2  Amb.  614. 

And  a  person  having  a  portion  charged  on  one  of  two  mortgaged  estates 
may  compel  the  mortgagee  to  resort  to  the  other :  L,  Randiffe  v.  Parkins,  6 
Dow,  216;  Hales  v.  Cox,  32  Beav.  118,  sup.  Form  3;  and  see  Tidd  v.  Lister, 
10  Ha.  167  ;  3  D.  M.  &  G.  872. 

But  the  doctrine  will  not  apply  where  there  are  two  funds  standing  upon  a 
different  footing,  and  so  as  to  compel  a  person  having  a  higher  and  a  lower 
right  against  the  same  fund  to  retire  from  the  higher  right;  therefore, 
creditors  having  a  right  of  set-off  against  two  funds,  and  a  lien  on  one  only 
for  the  same  debt,  were  justified  in  exercising  their  Uen  to  the  prejudice  of 
an  assignee  who  could  only  resort  to  that  fund :  Webb  v.  Smith,  30  Ch.  Div. 
192 ;  and  see  The  Arab,  5  Jur.  N.S.  417.  But  where  property  was  mort- 
gaged first  to  a  building  sodety,  and  then  to  A.,  and  all  the  other  property 
of  the  mortgagor  was  assigned  to  B.,  and  the  building  sodety  sold  and  repaid 
themselves  wholly  out  of  the  proceeds,  but  retained  subscriptions  paid  by  the 
mortgagor,  which  they  might  have  taken  in  payment  of  the  mortgage  debt, 
the  doc&ine  of  marshalling  was  applied  as  between  A.  and  B.,  and  the  repay- 
ments to  the  sodety  were  apportioned  rateably  between  the  mortgaged 
property  and  the  subscriptions:  Moxon  v.  Berkeley  Building  Society,  69 
L.  J.  Ch.  634  ;  62  L.  T.  N.S.  250. 

And  where  there  is  a  ^>ecific  charge  on  one  property,  and  a  general  lien 
{e,g,,  of  a  co.  on  shares  of  members  indebted  to  them)  on  another  property  to 
secure  the  same  sum,  the  devisee  of  the  property  specifically  charged  is  not 
entitled  to  have  the  debt  apportioned  rateably  over  the  two  properties :  Be 
Dunlop,D.  V.  D,,  21  Ch.  Div.  583. 

The  right  to  marshal  securities  is  applicable  as  against  the  surety  to  whom, 
on  payment  of  the  balance,  they  have  been  assigned :  South  v.  Bloxam,  2 
H.  &  M.  467 ;  Heyman  v.  Dubois,  13  Eq.  158,  sup.  Forms  1,  2. 

The  Court  will  not  marshal  securities  between  two  persons  to  the  prejudice 
of  other  parties  interested  in  either  estate;  thus,  in  Barnes  v.  Bacster,  1 
Y.  &  C.  C.  401,  where  estate  X.  was  mortgaged  to  A.,  then  to  B.,  then 
estates  X.  and  T.  to  A.,  then  both  to  C,  all  Imving  notice ;  the  Court  refused 
to  throw  A.*s  mortgages  upon  estate  Y.  only,  in  order  to  leave  X.  clear  for 
B.,  but  decreed  A.'s  mortgages  to  be  borne  rateably  by  the  two  estates 
according  to  their  value :  see  also  Bugdm  v.  Bignold,  2  *Y.  &  C.  0.  377 ; 
Wellesley  v.  L,  Momington,  17  W.  E.  356  ;   Trumj>er  v.  T,,  14  Eq.  295. 

But  when  a  third  mortgage  is  merely  an  assignment  of  the  surplus  of 
properties  A.  and  B.,  after  payment  of  the  debts  thereby  secured,  B.,  though 
not  included  in  the  secona  mort^gee's  securily,  must  be  applied  in  satis- 
faction of  his  debt  in  full  in  priority  to  the  third  mortgagee,  A.  having  been 
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already  exhausted  in  payment  of  the  fint  mortgagee's  debt :  Mower^s  Trust, 
8  Ea.  no. 

Where  a  judgment  debtor  settled  for  value  part  of  his  estates,  and  then 
contracted  other  judgment  debts,  the  judgment  creditors  subsequent  to  the 
settlement  were  not  allowed  to  throw  the  prior  creditors  on  the  settled 
estates,  so  us  to  leaye  the  unsettled  estates  clear,  to  the  injury  of  claimants 
under  the  settlement ;  but  the  latter,  having  a  covenant  from  the  settlor 
against  incumbrances,  succeeded  in  throwing  the  prior  creditors  upon  the 
unsettled  estates,  to  the  exoneration  of  the  settled:  Averall  v.  Wadt^  LI.  & 
G.  t.  Sugd.  252.  The  effect  of  this  decision  is  stated  in  Sugd.  V.  &  P.  746, 
to  be,  that  whether  there  is  upon  the  first  sale  a  mere  concealment  of 
the  judgment,  or,  dforiian,  if  there  is  a  declaration  or  covenant  that  the 
estate  is  free  from  incumbrances,  the  first  purchaser  is  entitled  to  be  relieved 
against  the  vendor  and  later  judgment  creditors  claiming  under  him ;  and 
this  principle  applies  in  favour  of  volimteers  as  against  subsequent  ju^ment 
creditors  of  the  voluntary  settlor :  see  Dolphin  v.  Aylward,  L.  B.  4  H.  £.  486. 
If  a  man  mortgage  two  estates  to  A.,  then  one  to  B.,  and  the  other  to  C,  B. 
cannot  throw  all  A.'s  debt  on  C.'s  estate,  but  only  a  rateable  proportion : 
Gibson  v.  Seagrimy  20  Beav.  614. 

The  right  of  marshalling  may,  it  seems,  prevail  though  the  effect  of  it  is 
indirectly  to  defeat  a  restraint  on  anticipataon :  see  Be  Loder*a  Trusts,  56  L.  J. 
Ch.  230 ;  35  W.  E.  58  ;  W.  N.  (86)  166,  where  a  widow  mortgaged  her  life 
interest  to  A.,  and  then,  having' manned  again,  whereupon  a  restraint  on 
anticipation  revived  as  to  part,  charged  the  whole  in  favour  of  B.,  and  it  was 
held  tnat  the  interest  on  A.'s  mortgage  must  be  paid  out  of  that  part  of  the 
income  which  was  not  available  for  payment  of  interest  to  D. 

It  has  been  held  that  a  case  for  marshalling  need  not  be  made  by  the 
pleadings,  but  that  the  direction  will  be  given  if  m  the  course  of  the  action  it 
should  appear  necessary:  Gibba  v.  Ongier,  12  Ves.  416. 

The  doctrine  of  marshalling  has  been  held  to  apply  to  a  case  where  mer- 
chants sent  goods  to  a  broker  for  sale,  who  consigned  them  as  his  own  with 
others  of  his  own  to  factors,  eo  as  to  throw  the  factor's  charges  and  accept- 
ances upon  the  goods  belonging  to  the  broker,  in  discharge  of  those  con- 
signed to  him  :  Broadbmt  v.  Barlow y  2  D.  F.  &  J.  570 ;  see  also  Exp,  Alston, 
4  Ch.  168 ;  Exp,  Stephenson,  De  G.  586 ;  Exp,  Salting,  Be  Stratton,  25  Ch.  Div. 
148. 

The  equitable  rule  of  marshalling  securities  has  been  adopted  in  the 
Admiralty  Court  so  far  as  can  be  done  consistently  with  the  rules  of  maritime 
priority :  The  Priscilia,  1  Lush.  1 ;  The  Mary  Ann,  9  Jur.  95 ;  and  see  The 
Edward  Oliver,  L.  E.  1  A.  &  E.  379 ;  Fish.  Mort.  703—712 ;  4th  ed.  663—670. 


Section  XV. — Priority — ^Notice — Tacking. 

1.  Declaration  of  Priority  according  to  Date. 

Declare,  that  the  several  incumbrances  created  by  the  Defts  8.  and 
H.,  or  either  of  them,  in  &c.  mentioned,  dated  &c.,  have  priority  aocord- 
ing  to  the  dates  of  the  several  instruments  by  which  they  were  created 
as  to  the  estates  included  therein. — Hooper  v.  Harrison,  V.-C.  W., 
21  June,  1856,  B.  1375 ;  2  K.  &  J.  86,  116. 

2.  Priority  acquired  by  Prior  Notice  declared. 

''Declare,  that  notwithstanding  the  mortgage  of  the  Deft  D.  is 
prior  in  date  to  that  of  the  Pits,  they,  by  having  first  given  notice  of 
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their  mortg^ag^  (to  &c.,  one  of  the  trustees  of  &c.),  hare  acquired  and 
are  entitled  to  priority  over  the  Deft  D.  in  respect  thereof." — Cons, 
Investment,  Sfc,  Co.  r.  Riley,  V.-O.  S.,  8  Dec.  1859,  A.  393  ;  1  Gif.  371. 

For  decree  declaring  Pit  entitled  to  be  paid  the  amount  due  on  his  security, 
in  priority  to  a  Deft  whose  mortoige  was  prior  in  date,  with  directions  for 
successive  redemptions  and  foreclosures,  see^anicrt  v.  Weeton,  M.  E.,  14  Feb. 
1806.  A.  148. 

For  declaration  that  Pits  were  entitled  to  an  equitable  charge  by  virtue  of 
a  memorandum  of  deposit  and  charge  for  two  sums  with  interest,  &om  the 
time  they  were  respectively  advanced,  &c.,  in  priority  to  the  Defts,  see  Wil^ 
coxony,  Mackenzie^  M.  B.,  23  Nov.  1859,  B.  455;  and  see  Knight  v.  Bowyer, 
M.  E.,  15  July,  1858,  A.  1705 ;  23  Beav.  609 ;  aff.  L.  JJ.  4  Jur.  N.S.  569,  on 
bill  by  annuitants. 

3.  Priority  acquired  by  Registration. 

Declare,  that  notwithstanding  the  mortgage  of  H.,  dated  &c.,  on 
the  D.  property  for  £ —  is  prior  in  date  to  the  mortgages  thereon  of 
the  Pit,  the  Pit  has  acquired,  by  virtue  of  registration  of  his  mortgage 
deeds,  and  is  entitled  to  priority  over  the  said  H.  in  respect  thereof, 
and  that  therefore  the  said  mortgage  of  the  said  H.  is  fraudulent  and 
void  as  against  the  securities  of  the  Pit. — Usual  accounts  of  what  is 
due  to  Pit;  Account  of  rents  and  profits  with  wilful  default,  and 
amount  to  be  deducted. — Usual  foreclosure  decree. — ^Liberty  to  apply. 
—Neve  V.  Pennell,  V.-O.  W.,  17  July,  1863,  B.  2438  ;  2  H.  &  M.  170. 

4.  Declaratiofi  of  Priority — Subsequent  Incumbrancer  mthout  Notice 
to  retain  the  Title  Deeds. 

Declare,  that  the  deed  dated  &c.,  in  the  statement  of  claim  men- 
tioned, took  efPect  as  a  re-assignment  of  the  mortgaged  premises 
therein  mentioned  immediately  after  its  execution,  and  that  the  Pit  is 
entitled  to  a  first  charge  on  all  the  houses  in  the  pleadings  mentioned, 
that  is  to  say  \_describing  them],  in  respect  of  his  mortgage,  and  that 
in  respect  of  such  mortgage  he  is  entitled  to  the  benefit  of  the  legal 
estate  in  the  said  premises  which  is  vested  in  the  Defts  J.  &c.  respec- 
tively, by  virtue  of  the  registered  mortgages  dated  &c. ;  And  that 
inasmuch  as  the  Deft  D.  had  no  notice  of  the  interest  of  the  Pit  at  the 
time  when  he  advanced  the  sum  of  £1,000  in  the  pleadings  mentioned, 
and  when  he  received  possession  of  the  deeds  dated  &c.  from  the  Deft 
H.,  the  Defts  H.  &c.,  as  the  exors  of  the  Deft  D.,  ought  not  to  be 
deprived  of  the  possession  of  the  deed  dated  &c.,  but  are  entitled  to 
retain  the  same  until  they  shall  be  redeemed. — See  Fogg  v.  Jamea^ 
L.  0.,  28  Jan.  1863,  A.  664 ;  S.  C,  8  L.  T.  N.S.  5. 

6.  Priority  of  Charge  under  Settlement — Sale — Subsequent  Incum* 
brancer  without  Notice  to  retain  the  DeedSy  but  to  produce  them 
for  the  Purposes  of  the  Sale. 

Declare,  that  the  Pit  has  a  prior  charge  upon  the  hereditaments 
comprised  in  the  indenture  of  26  April,  1825,  in  the  pleadings  men- 
tioned [the  settlement  under  which  Fit  claimed']  in  respect  of  the  sum 

5t2 
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of  £ — ,  residue  of  the  sum  of  £ — ,  in  the  pleadings  mentioned,  and 
that  he  is  entitled  to  have  the  said  sum  of  £ —  raised  pursuant  to 
the  trusts  of  the  said  indenture  by  sale  of  the  said  hereditaments. — 
Tax  costs  of  the  Defts  S.  and  J.  \ikt  trustees  of  the  settlement]  of  the 
suit  as  between  solr  and  client,  including  any  charges  and  expenses 
properly  incurred  by  them  as  trustees  beyond  their  costs  of  suit ;  And 
Let  the  Pit  pay  the  said  costs  when  taxed  to  the  said  Defts ;  A^d  Let 
the  following  &c. — 1.  An  account  of  principal,  interest,  and  costs  due 
to  the  Pit  under  or  by  virtue  of  the  indenture  of  26  April,  1826,  and 
for  his  costs  of  this  suit,  to  be  taxed  &c.,  including  the  amount  which  the 
Pit  shall  have  paid  to  the  Defts  S.  and  J.  for  their  said  costs  as  herein- 
before directe<i ;  And  Let  the  hereditaments  comprised  in  the  said 
indenture  of  26  April,  1825,  and  now  remaining  unsold,  be  sold  with 
the  approbation  of  the  Judge. — ^Direction  for  payment  of  the  money  to 
arise  by  the  said  sale  into  Court  to  the  credit  &c. — ^Liberty  to  any  of 
the  parties  to  the  action,  and  not  having  the  conduct  of  the  sale,  to 
bid  for  and  become  the  purchasers  of  the  said  hereditaments  at  any 
such  sale  as  they  may  be  advised ; — And  for  the  purposes  of  the  said 
sale  Let  the  Defts  P.  and  H.  his  wife  {_represves  o/N,,  the  mortgagee  hy 
deposit  without  notice  of  the  settlement]  produce  all  deeds  and  documents 
in  their  custody  or  power  relating  to  the  said  hereditaments  as  the 
Judge  shall  direct ;  And  Let  the  Defts  H.  and  G.  [^purchasers  with 
notice  of  the  settlement]  produce,  for  the  purposes  of  the  said  sale  as  the 
Judge  shall  direct,  all  deeds  and  documents  of  title  in  their  possession 
or  power,  or  in  the  possession  or  power  of  either  of  them,  relating  to 
the  said  hereditaments ;  And  the  piirchaser  or  purchasers  of  the  said 
hereditaments  are  to  be  at  liberty  to  apply  to  the  Judge  in  Chambers 
as  to  the  delivery  up  of  the  said  last-mentioned  deeds  and  documents 
of  title  as  he  or  they  may  be  advised. — Directions  for  the  appoint- 
ment of  a  receiver  UDtil  the  sale,  and  for  his  passing  his  accoimts  and 
payment  of  balances  &c, — But  this  judgment  is  to  be  without  prejudice 
to  any  proceedings  which  the  Pit  may  be  advised  to  take  in  respect 
of  the  deeds  in  the  possession  of  the  Defts  P.  and  H.  his  wife  prior 
in  date  to  the  said  indenture  of  the  26  April,  1825. — ^Liberty  to  apply. 
—See  Thorpe  v.  Holdsworth,  Y.-C.  G.,  14  Nov.  1868,  B.  3183;  S,  C,  7 
Eq.  139. 

6.  Declaration  of  Charge — Deeds  to  be  delivered  up. 

This  action  coming  on  for  trial  &c.,  Declare  Pit  entitled  to  a  first 
charge  on  the  property  in  the  pleadings  mentioned ;  Let  Defts  A.  and 
B.y  on  or  before  &c.,  deliver  up  on  oath  to  the  Pit  all  deeds  &c. — Usual 
t^onsequential  directions  in  a  foreclosure  judgment. — Manners  v.  Mew^ 
North,  J,,  22  April,  1885,  D.  606;  29  Ch.  D.  725. 

7.  Neglect  to  give  Notice  to  Equitable  Mortgagee — Damages. 

This  addon  coming  on  for  trial  &c.,  Dedare  that  the  Pits  have 
sustained  damage  by  reason  of  the  neglect  of  the  Defts  in  not  giving 
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notice  to  the  Pits  of  the  completion  of  the  sale  of  the  property  com- 
prised in  the  Defts*  security,  respecting  which  property  the  Pits  had 
given  them  notice  of  an  equitable  charge,  and  that  the  Defts  are  liable 
to  make  good  such  damage  to  the  Pits  as  hereinafter  mentioned ;  Let 
the  following  account  be  taken,  viz.,  an  account  of  what  is  due  to  the 
Pits  under  and  by  virtue  of  their  equitable  charge,  dated  &c. — 
Direction  for  payment  by  Defts  of  amount  certified. — The  West  London 
Commercial  Bank,  Ltmiiedy,  The  Reliance,  Sfc,  Building  Society, Y,-G,B.y 
2nd  July,  1884,  B.  2591  ;  29  Ch.  Div.  954. 

8.  Order  under  Land  Transfer  Act  (38  Sf  39  V.  c.  87)  to  alter 
Register  of  Title. 

Upon  the  application  &c.,  under  sect.  95,  sub-sect.  6  of  38  &  89  Y. 
0.  87,  and  upon  hearing  the  solr  for  the  applicant,  and  upon  reading 
&c..  Let,  pursuant  to  the  38  &  39  V.  c.  87,  the  register  of  title  of  the 
land  already  registered  in  the  name  of  M.,  under  the  Land  Eegistry 
Act,  1862,  and  marked  on  the  said  register  No.  333,  and  the  register 
of  title  of  the  land  already  registered  in  his  name,  under  the  Land 
Transfer  Act,  1875,  and  marked  in  said  register  No.  671,  be  rectified 
by  placing  both  the  said  entries  under  the  No.  751 ;  And  Let  a  new 
description  be  placed  upon  the  said  register,  excluding  therefrom  all 
reference  to  the  portion  of  the  land  registered  under  the  No.  671,  and 
sold  to  8. — ^And  the  Judge  doth  approve  the  draft  entries  for  the 
said  rectification  and  alteration  of  registered  description  which  have 
been  settled  in  the  Land  Begistry. — Re  Burdon  Muller,  Kay,  J.,  at 
Ohambers,  21  March,  1884,  A.  467. 

9.  Tacking. 

Declare,  that  the  Deft  H.  is  entitled  to  hold  the  hereditaments  in 
the  pleading^  mentioned  as  mortgagee  thereof,  redeemable  only  upon 
payment  of  all  moneys  due  on  the  security  of  the  several  indentures 
following,  that  is  to  say  &c. ;  And  Let  the  following  &c. : — 1.  An 
account  of  what  is  due  to  the  said  Deft  under  and  by  virtue  of  all  the 
several  indentures  of  mortgage,  and  further  charge  hereinbefore  re- 
ferred to,  and  of  his  costs  of  these  actions,  including  the  costs  of  the 
two  indentures  of  transfer  dated  &c. — ^Usual  accounts  against  Deft  as 
mortgagee  in  possession,  and  redemption  &g. — See  Bates  v.  Johnson, 
Books  V.  Johnson,  V.-O.  W.,  30  May,  1859,  A.  1742 ;  S.C,  Joh.  304. 

10.  Satisfaction  of  Lis  Pendens. 

Upon  the  application  of  the  Deft,  and  upon  hearing  the  solrs  for  the 
applicant,  and  for  the  Pit,  and  upon  reading  &c..  Let  the  proper  officer 
be  at  liberty  to  enter  satisfaction  in  the  books  kept  by  him  for  that 
purpose,  in  respect  of  the  writ  issued  in  this  action,  which  was  regis- 
tered on  &c.,  as  a  lis  pendens,  so  as  to  affect  the  estate  of  the  defendant 
— Fit  to  pay  the  costs  of  the  application. 
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11.  Order  Nisi  to  Vacate  Registration  of  Lis  Pendens 
(30  8f  31  r.  c.  47). 

IJpoK  motion  this  day  made  imto  this  Court  by  the  W.  Society,  who 
alleged  that  by  an  order,  dated  &c.,  this  action  was  dismissed  out  of 
this  Court  for  want  of  prosecution  as  against  the  Def ts,  the  W.  Society, 
and  upon  reading  &c.,  Let  the  proper  officer  of  [the  Central  Office] 
be  at  liberty  to  enter  satisfaction  in  the  books  kept  by  him  for  that 
purpose,  in  respect  of  the  action,  P.  and  W.  Society,  commenced  by 
the  Pits'  writ  of  summons,  issued  &c.,  and  which  was  registered  on  &c., 
as  a  lis  pendens,  so  as  to  attach  the  estate  of  the  Defts,  the  W.  Society, 
unless  the  Pit  do,  within  a  week  from  the  service  of  this  order,  show 
unto  this  Court  good  cause  to  the  contrary. — Re  Paine  and  the  Ware- 
housemen  and  Clerks^  Permanent  Benefit  Building  Society ,  V.-C.  M., 
9  February,  1880,  B.  275. 

12.  Order  of  Course  to  Vacate  Registration  of  Lis  Pendens. 

Upon  the  petition  of  the  above-named  C,  this  day  preferred  unto 
this  Court,  it  was  alleged  that  the  above-named  Pit  issued  his  writ  in 
this  action  on  the  —  day  of  — ,  against  the  above-named  Deft,  and  that 
on  the  —  day  of  — ,  the  same  was  registered  with  the  Senior  Master  of 
the  Supreme  Court  as  a  lis  pendens  ^  so  as  to  affect  the  estate  of  X. ; 
that  the  purposes  for  which  the  same  was  registered  have  been  satisfied, 
and  the  Petr  is  desirous  that  the  registration  of  the  said  lis  pendens 
should  be  vacated ;  it  was  therefore  prayed,  and  the  solr  for  the  Pit 
having  consented  thereto,  it  is  accordingly  ordered,  that  the  registration 
of  the  said  lis  pendens  be  vacated  [or,  That  the  proper  officer  be  at 
liberty  to  vacate  the  registration  of  this  action  as  a  lis  pendens  against 
the  estate  of  X.].— See  Re  Clifford,  Clifford  y.  Kendall,  14  March, 
1889,  A.  624. 

13.  Land  Charges  Registration  and  Searches  Act,  1888  (61  8f  52  V. 
c.  61),  «.  14 — Orders  vacated. 

The  application  of  A.  B. — Let  the  registration  of  the  absolute  order 
made  in  pursuance  of  the  Lands  Improvement  Company's  Acts  imder 
seal  of  the  Land  Commissioners  for  England,  and  the  six  absolute 
orders  made  in  pursuance  of  the  same  Acts  under  seal  of  the  Board  of 
Agriculture  set  forth  in  the  Schedule  hereto,  be  vacated. — Costs. — 
Schedule.— i2e  Lord  Sudeley's  Settled  Estate,  Chitty,  J.,  10  Nov.  1892, 
B.  1411. 

NOTES. 

PRIOMTY — ^NOTICE. 

Priority  by  Time.'] — On  the  principle  Qui  prior  est  tempore,  potior  est  jure, 
priority  of  time  gives  the  better  eqmty  as  between  eauitable  moumbranoerB, 
if  their  equities  are  in  all  other  respects  equal,  and  if  such  priority  lu»  not 
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been  lost  by  any  act  or  neglect :  Rice  v.  -B.,  Drew.  76 ;  Cory  v.  Eyre,  1  B. 
J.  &  S.  149;  WilUmghhy  v.  FT.,  1  T.  E.  763,  767 ;  Jioaper  v.  HarHton,  2  K. 

6  J.  86. 

So  debentures  issued  by  a  co.  rank  generally  in  order  of  date. 

And  if  two  sets  of  debentures  are  sealed  on  t^e  same  day,  one  set  may 
have  pricMrity  over  the  other :  GarUide  v.  Silkaione  and  Dodswcrih  Collieries 
Co.,  21  Gh.  I>.  762. 

And  where  the  special  Acts  of  two  improvement  cos.  each  contained  a 
provision  conferring  a  charge  on  the  oo.  m  priority  to  every  other  existing 
pr  future  charge,  priority,  aB  between  cotifticting  charges  under  the  Acts, 
was  determined  by  order  of  time  :  Pollock  v.  Lands  Improvement  Co,,  37  Ch. 
D.  661. 

So  where  trust  money  was  improperly  laid  out  in  land,  which  was  mort- 
gaged to  several  persons  in  succession,  without  notice  of  the  breach  of  trust, 
the  equity  of  cs,  q.  tr,  of  the  money  prevailed  over  those  of  the  puisne  mort- 
gagees :  Cave  v.  C,  15  Oh.  D.  639 ;  observed  upon  in  Re  FfrtncVs  Estate,  21 
Ii.  K.  Ir.  283;  but  see  Carritt  v.  Real  and  Personal  Advance  Co,,  42  Ch.  D. 
263;  Re  Richards,  Humher  v.  R.,  46  Ch.  D.  589. 

Axid  where  a  lease  which  formed  in  equity  part  of  a  testator's  estate  was 
equitably  mortgaged  by  his  exor,  who  had  taken  it  in  his  own  name,  the 

Srior  equity  of  the  cs,  q,  <r.  prevailed  over  the  equity  of  the  mortgagee  :  Re 
forgan,  Pillgrem  v.  P,,  18  Ch.  Div.  93. 

And  where  the  mortgagor  of  a  renewable  lease  purchased  the  reversion, 
and  effected  an  equitable  mortgage  of  his  interest,  the  mortgagees  of  the 
lease  had  priority  over  the  mortgagees  of  the  reversion :  Leigh  v.  Burnett, 
29  Ch.  D.  231. 

And  if  a  solr  receives  money  of  his  client  for  investment  on  a  specified 
security,  and  the  solr  takes  the  security  in  his  own  name,  the  equity  of  the 
client  will  prevail  over  that  of  a  subsequent  equitable  sub-mortgagee : 
Harpham  v.  Shacklock,  19  Ch,  Div.  207;  and  the  latter  cannot  acquire 
priority  by  giving  notice  to  the  mortgagor :  Re  Richards,  Humher  v.  R,, 
45  Ch.  D.  589. 

If,  however,  an  equitable  incumbrancer,  though  not  technically  first  in 
date,  has  the  better  equity  by  possession  of  the  legal  estate,  or  tne  better 
light  to  call  for  it,  his  right  to  hold  the  estate  will  not  be  interfered  with  in 
favour  of  an  incumbrancer  prior  in  date,  or,  though  subsequent  in  date  in 
the  position  of  purchaser  for  value  without  notice ;  see  Thorpe  v.  Ifoldsworth, 

7  Eq.  139,  146  Tand  cases  there  cited) ;  Pease  v.  Jackson,  3  Ch.  576  (reversing 
16W.E,  58\ 

So,  also,  if  the  security  be  of  lands  in  a  register  county,  priority  will  be 
given  to  the  incumbrancer,  legal  or  equitable,  who,  though  not  first  in  date, 
has,  without  actual  notice,  first  registered  his  charge :  Re  Wight's  Trusts,  16 
Eq.  41;  Ntve  v.  Pennell,  2  H.  &  M.  170;  Credland  v.  PoUer,  18  Eq.  350; 
lOCh.  8. 

But  if  the  legal  estate  has  been  obtained,  or  prior  registration  made,  hj  a 
person  who  at  the  time  of  his  original  advance  has  Had  notice  of  a  prior 
existing  incumbrance,  he  will  not  gain  priority,  as  his  equity  is  not  equal : 
Lacey  v.  Ingle,  2  Ph.  422;  Benham  v.  Keane,  1  J.  &  H..685 ;  3  D.  F.  &  J.  318. 

So,  also,  if  he  is  affected  with  notice  of  any  fraud  affecting  the  title  of  the 

rBon  from  whom  he  obtains  the  legal  estate :  see  Jones  v.  Powles,  3  My.  & 
581;  Ogilvie  v.  Jeaffreson,  2  Giflf.  353;  Maxfield  y.  Burton,  17  Eq.  15; 
and  see  Sharpies  v.  Adams,  32  Beav.  213,  216. 

If  the  purchaser  has  obtained  the  legal  estate  for  value  without  notice 
of  any  fraud  or  breach  of  trust  committed  by  the  person  from  whom  he 
purchased  it,  he  can  hold  it  against  all  persons  defrauded  by  the  conveyance 
of  the  vendor :  Pilcher  v.  Rawlins,  7  Ch.  259  (disapproving  Carter  y,  C,  3  K. 
ft  J.  617) ;  Hunter  v.  Walters,  7  Ch.  75. 

And  by  paying  his  money  hand  fide  and  without  notice  of  any  other  title 
he  acquires  the  rij^ht  to  get  in  and  hold  the  legal  title,  although,  between 
payment  and  getting  in  the  legal  title,  he  may  have  had  notice  of  some  prior 
lien  or  title :  see  Blachvood  v.  London  Chartered  Bank,  L.  B.  5  P.  C.  92,  113. 

How  lost,"^ — A  man  may  lose  the  advantage  of  priority,  or  be  prevented 
from  acquiring  prioritjr — 

(a)  By  acts  of  commission,  as  by  suppressia  vert  or  suggestio  falsi  to  a  person 
entiued  to  a  full  and  correct  representation  of  a  feict :  Hohbs  y,  Norton^  I 
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Yer.  126;  Savage  v.  Foster,  2  L.  C.  Eq.  620;  6th  ed.  678;  Spence,  toL  n. 
765 ;  or  by  executing  a  deed  with  an  indorsed  receipt,  though  the  money 
has  not  been  fully  paid,  and  intrusting  such  deed  to  the  mortgagee :  Bicker- 
Urn  y.  Walker,  31  Ch.  Diy.  151 ;  or  to  his  solr  who  has  the  title  deeds : 
French  r.  Hope,  58  L.  J.  Ch.  363 ;  and  see  Giordan  y.  JatMe,  30  Ch.  Diy.  249. 

{h)  By  acts  of  omission  or  negligence,  as  by  neglecting  to  register  a  deed 
where  the  necessity  of  registration  is  imposed  by  statute:  Warburtony.  Love^ 
land,  6  BIL  N.  S.  1 ;  and  see  notes  ''  P&ioaity  as  affected  by  Bjsgistra- 
noN,"  inf.  p.  1752. 

As  to  what  constitutes  such  negligence,  see  Union  Bank  o/Londony,  Keni, 
39  Ch.  Div.  328. 

A  mortgagee  prior  in  date  may  also  be  postponed  by  permitting  the  mort- 

r;or,  without  reasonable  excuse  or  explanation  (see  Jones  y.  Rhind,  17  W. 
1091),  to  retain  the  title  deeds :  Clarke  y.  Palmer,  21  Ch.  D.  124 ;  Lloyd's 
Banking  Co.  y.  Jones,  29  Ch.  D.  221 ;  unless  the  mortgage  be  of  an  undi- 
vided moiety :  see  Carter  y.  C,  3  K.  &  J.  618 ;  Be  Lambert,  11  L.  E.  Ir.  534 ; 
or  by  handing  them  oyer  to  him  without  insisting  upon  their  return,  so  as  to 
enable  him  to  raise  money  on  their  security :  Briggs  y.  Jones,  10  Eq.  92 ; 
Ferry-Herrick  y.  Atwood,  3  D.  &  J.  21 ;  25  fieay.  205;  Evans  y.  Bicknell,  6 
Yes.  174 ;  and  see  Dowle  y.  Saunders,  2  H.  &  M.  242 ;  and  negligence  of  one 
executor  is  not  sufficient :  Be  Ingham,  Jones  y.  J.,  62  L.  J.  Ch.  100. 

And  so  if,  takine  an  equitable  mortgage  by  transfer,  he  giyes  up  the  deeds 
to  the  transferor  (his  solr),  and  neglects  to  giye  notice  of  the  transfer  to  the 
mortgagor:  Be  Lord  Southampton,  Allen  y.  S,,  16  Ch.  D.  178;  Lloyd^s  Bank- 
ing Go,  y.  Jones,  29  Ch.  D.  221 ;  but  not  by  merely  intrusting  title  deeds  to 
his  solr  in  order  to  obtain  a  loan :  Fox  y.  Hawks,  13  Ch.  D.  822 ;  Cook  y. 
Bramwell,  W.  N.  (90)  72 ;  or  to  obtain  from  the  transferee  the  money  payable 
on  a  transfer :  Coupe  y.  Collyer,  62  L.  T.  N.S.  927 ;  nor  where  the  execu- 
tion of  the  deeds  was  procured  from  two  ladies  by  the  solicitation  of  their 
brother,  a  solr :  Naiional  Frov.  Bk.  y.  Jackson,  33  Ch.  Diy.  1 ;  nor  where 
statements  are  made  to  the  subsequent  incumbrancer  which  clearly  put  him 
upon  inquiry  which,  if  made,  would  lead  to  the  detection  of  a  fraud :  lb. 

So  also  negligence  by  a  mortgagee  by  deposit  in  omitting  to  examine  a 
parcel  of  documents  falsely  represented  by  the  borrower  to  be  the  title  deeds, 
or  which  contained  the  earlier  deeds  only,  has  been  held  insufficient  to  post- 
pone him  to  a  subsequent  purchaser  or  incumbrancer  who  has  obtained  pos- 
session of  the  real,  or  material,  title  deeds :  Hunt  y.  Elmes,  2  D.  F.  &  J.  578 ; 

28  Beay.  631 ;  Dixon  y.  Muckleston,  8  Ch.  155 ;  BoberU  y.  Gro/t,  2  D.  &  J.  1 ; 
Lacon  y.  Allen,  3  Drew.  579;  and  see  Heath  v.  Crealock,  10  Ch.  22;  Waldy 
r.  Gray,  20  Eq.  238. 

The  postponement  operates  not  merely  for  the  benefit  of  a  second  mort- 
gagee who  nas  obtained  the  deeds,  but  of  eyery  subsequent  incumbrancer 
who  can  be  shown  to  haye  adyanoed  his  money  in  the  belief  that  thepossessor 
of  the  deeds  was  the  first  incumbrancer :  Be  Palmer,  Clarke  y.  P.,  21  Cn.D.  124. 

But  in  order  that  such  postponement  should  take  place,  there  must  be  esta- 
blished a  case  of  fraud,  or  such  gross  carelessness  as,  either  alone  or  in  con- 
junction with  other  circumstances,  will  amount  to  fraud :  Manriers  y.  Mew^ 

29  Ch.  D.  725 ;  Northern  Counties  Fire  Ins,  Co,  y.  Whipp,  26  Ch.  Diy.  482 ; 
at  all  eyents,  as  against  a  logal  mortgagee:  S.  C, ;  and  semble,  also  as  against 
an  equitable  mortgagee:  Taylor  y.  Bussell,  (1891)  1  Ch.  8;  but  see  S,  C, 
(1892)  A.  C.  244,  262 ;  Northern  Counties,  &c,  y.  Whifip,  sup,  at  pp.  487, 494  ; 
Farrand  y.  Yorkshire  Banking  Co,,  40  Ch.  D.  182  ;  National  Provincial  Bank 
y.  Jackson,  33  Ch.  Diy.  1. 

An  equitable  mortgagee,  by  his  neglect  to  obtain  possession  of  the  title 
deeds-,  may  also  be  postponed  to  a  subsequent  equitable  mortgagee  who  has 
got  possession  of  them :  Layard  y.  Maud,  4  Eq.  397. 

Possession  of  a  policy  of  assurance  by  a  depositee  who  has  not  giyen  notice 
giyes  him  priority  oyer  a  subsequent  incumbrancer  who  has  neither  obtained 
I)ossession  of  the  policy  nor  made  sufficient  inquiry  why  it  was  not  forth- 
coming: Spencer  y.  Clarke,  9  Ch.  D.  137. 

An  equitable  mortgagee  being  liable  to  all  the  equities  which  aifect  the 
depositor  (see  Parker  y.  Clarke,  30  Beay.  54),  does  not,  if  deeds  have  been 
deposited  with  him  in  breach  of  a  trust,  of  which  he  has,  or  might  haye  got, 
notice  before  getting  in  the  legal  estate,  acquire  any  right  against  the  c.  a. 
tr.:  Baillie  y.  M'Kewan,  35  Beay.  177;  Manningford  y.  ToUman,  1  OoU. 
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6Y0  ;  Ortigosa  v.  Brown  ^  47  L.  J.  Oh.  168 ;  and  see  Stroughill  v.  Anstey,  ID. 

M.  &  G.  635,  648,  as  to  the  necessity  of  inquiry  in  the  case  of  persons  taking 

mortgages  from  trustees. 

And  *'  any  person  is  entitled  to  vest  property  in  another  as  trustee  for  him, 

and  to  leave  the  title  deeds  in  the  hanos  of  the  trustee:''  Re  Richards y  Humher 
j  V.  R,y  45  Oh.  D.  589,  594  ;  and  in  such  a  case  his  equity  will  not  be  post- 

I  poned  because  the  trustee  (confidential  clerk  of  a  solr)  avails  himself  of 

the  deeds  to  effect  an  equitable  charge :  Carritt  v.  R,  and  P,  Advance  Co.,  42 

C?h.  D.  263. 
Where  a  person  being  of  the  same  name  as  his  deceased  father  mortgaged 

freehold  and  leasehold  property,  to  a  share  only  of  which  he  was  entitled,  the 

Court  considered  he  had  been  personating  his  father,  and  held  that,  as  against 

the  other  persons  interested  in  the  property,  the  mortgages  must  be  declared 

void,  and  the  title  deeds  must  be  handed  over  to  them :  Re  Cooper^  Cooper  y. 

Vesey,  20  Ch.  Div.  611. 

Notice.! — Actual  notice  must  be  recent,  and  must  come  from  some  person 
interested  in  the  matter :  see  Hiney,  Doddy  2  Atk.  275 ;  Hurst  y.H.y  16  Beav. 
372 ;  Williams  v.  PT.,  17  Ch.  D.  437 ;  Sugd.  V.  &  P.  755 ;  and  must  be  com- 
mimicated  to  the  person  to  be  affected  by  it  in  such  a  way  as  to  give  him  an 
intelligent  apprehension  of  its  natiuB  and  effect:  Saffron  Walden  Soc,  v. 
Rayriery  14  Cfk,  Div.  406 ;  Lloyd  v.  Banks,  3  Ch.  488. 

Notice  to  a  CO.  must  either  be  given  through  proper  officers  or  received  by 
the  CO.  in  the  course  of  transaction  of  business ;  casual  knowledge  acquired 
by  the  secretary  is  not  notice  to  the  co. :  SociHe  O&nirale  de  Paris  v.  Tram' 
ways  Union  Co.y  14  Q.  B.  Div.  424. 

Notice  to  one  of  several  trustees  is  sufficient  to  give  priority,  and  remains 
effectual  during  his  life,  nor  is  the  priority  lost  by  his  death,  other  circum- 
stances remaining  the  same :  Low  v.  Bouverie,  (1891)  3  Ch.  (C.  A.)  82;  Re 
WyaUy  White  v.  ElliSy  (1892]  1  Ch.  (C.  A.)  188  ;  but  notice  to  one  tnistee  will 
not  affect  the  others  with  liabilit^r  for  acts  done  in  ignorance  of  the  notice : 
Low  V.  Bouverie,  sup,;  and  see  Lewin,  797, 798 ;  and  sup,.  Chap.  XLI.  p.  961. 

Notice  of  an  instrument  relating  to  an  estate  is  notice  of  every  other  in- 

I  strument  which  would  be  discovered  by  an  examination  of  the  first :  Neesom 

j  V.  Clarkson,  2  Ha.  163 ;  Coppin  v.  Fernyhough,  2  Bro.  C.  C.  291 ;  but  notice 

that  a  deed  is  in  contemplation  is  not  material :  Cothay  v.  Sydenham,  2  Bro. 

C.  C.  391 ;   Ware  v.  L.  Egmont,  4  D.  M.  &  G.  460,  473. 

As  to  the  effect  of  notice  by  recital,  see  Montefiore  v.  Browne,  7  H.  L.  C. 
241,  269 ;  Fraser  v.  Jones,  5  Ha.  481 ;  and  see  Dart,  V.  &  P.  864,  875,  876. 

ThQ  rule  that  a  second  assignee  of  an  equitable  interest  in  a  fund  who  has 
^ven  notice  of  his  assignment  to  the  trustees  has  priority  over  a  first  as- 
signee who  has  not  given  notice  (see  Dearie  v.  Hall,  3  Kuss.  1),  applies  where 
the  second  assignee  has  taken  his  assignment  from  the  legal  pers.  represve 
!  of  the  c.  q.  tr.,  and  not  from  the  c.  q,  tr.  himself:  Re  Freshfield^s  Trust,  11 

Ch.  D.  198 ;  but  see  Re  Richards,  Humher  v.  R,,  45  Ch.  D.  589. 

As  to  tiie  effect  of  a  Scotch  arrestment  in  execution  by  a  judgment  creditor 
as  being  equivalent  to  an  assignment  with  notice,  see  Re  Queensland  Mercantile 
<fcc.  Co,,  Exp,  Australasian  Inv.  Co.,  (1892)  1  Ch.  (C.  A.)  219. 

Notice  not  being  required  to  complete  a  security  of  real  estate  (v.  sup, 
p.  1664),  mortgagees  of  a  building  agreement  did  not  lose  priority  over 
subsequent  mortgagees  of  the  leases  by  failure  to  give  notice  of  their  in- 
cumbrance to  the  landlord :  Union  Bank  of  London  v.  Kent,  39  Ch.  Div.  328. 

Constructive  Notice,'] — Constructive  notice,  which  when  proved  will  have 
the  same  effect  as  actual  notice  (see  Prosser  v.  Rice,  28  Beav.  68),  will  be 
imputed  if  there  has  been  wilful  blindness,  or  gross  negligence  amounting 
to  fraud :  Whitbread  v.  Jordan,  1  Y.  &  C.  303 ;  Jackson  v.  Rowe,  2  Sim.  &  St. 
772 ;  Kennedy  v.  Oreen,  3  My.  &K,  699;  Re  A.  W,  HaU  &  Co.,  37  Ch.  D. 
712 ;  as  by  abstaining  from  making  inquiry,  or  disregarding  circumstances 
which  are  such  as  to  show  the  necessity  of  further  inquiry :  Ware  v.  L. 
Egmont,  4  D.  M.  &  G.  460 ;  Jones  v.  Williams,  24  Beav.  47;  Hewitt  y.  Loose- 
more,  9  Ha.  449,  458 ;  Stein  v.  S.,  16  W.  R.  69 ;  Jones  v.  Stohwasser,  16  Ch. 

D.  577  ;  Sheffield  {Lord)  v.  London  Joint  Stock  Bank,  13  App.  Cas.  333 ;  Sim- 
mons V.  Lond(m  Joint  Stock  Bank,  (1891)  1  Ch.  (C.  A.)  270. 

Secus,  if  the  person  making  inquiry  has  been  bond  fide  misled  or  put  off  by 
a  reasonable  excuse,  or  by  an  untrue  statement  as  to  the  nature  of  the  deed 
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or  fact  of  vbidi  it  is  souglit  to  affect  him  with  notice :  Jones  v.  Smith,  1  Ph. 
244 ;  1  Ha.  65 ;  Dixon  v.  MuckUgton,  8  Ch.  155 ;  Colyer  v.  Finch,  5  H.  L,  0. 
905 ;  or  the  circumstances  are  not  such  as  to  ndse  any  suspicion :  Perry  y. 
Holl,  3  D.  F.  &  J.  38 ;  and  see  Hipkina  y.  Amery,  2  Qift.  292 ;  Greenfield  y. 
Edwards,  2  D.  J.  &  S.  582. 

And  a  c,  q.  ir.  is  entitled  to  rely  upon  his  trustee,  and  is  not  guilty  of 
negligence  if,  in  the  absence  of  anything  to  raise  suspicion,  he  omits  to 
make  inquiry,  which,  if  made,  would  haye  disclosed  a  fraud  by  the  trustee  : 
Shropshire  Union  By,  y.  The  Queen,  7  L.  R.  H.  L.  496 ;  Re  Vernon,  Ewens 
A  Co.,  32  Ch.  D.  1(>4;  33  Ch.  Div.  402;  and  see  Hartttpp  y/ ffuskissfm,  55 
L.  T.  N.  8. 773 ;  Be  Bichardt,  Humher  y.  R.,  45  Ch.  D.  589 ;  and  see  Dart,  V. 
&  P.  8r»8,  869 ;  6th  ed.  945. 

And  according  to  recent  cases,  the  doctrine  of  constructiye  notice  will  not 
be  extended :  see  Hunter  y.  Walters,  7  Ch.  75 ;  Ware  y.  L.  Egmont,  4  D.  M. 
&  G.  473 ;  and  see  Dart,  V.  &  P.  880 ;  6th  ed.  970. 

And  as  to  the  distinction  between  notice  to  raise  a  constructiye  trust  and 
notice  to  an  actual  trustee,  see  Williams  y.  W,,  17  Ch.  D.  437. 

As  a  general  rule,  notice  to  a  solr  or  agent  is  notice  to  the  client  or  prin- 
cipal :  £e  Neve  y.  L.,  2  L.  C.  Eq.  32,  67  ;  Espin  y.  Pemherton,  3  D.  &  J.  547 ; 
Boursot  y.  Savage,  2  £q.  134  ;  and  the  client  is  affected  by  the  solr's  know- 
ledge of  all  matters  which  it  was  his  professional  duty  to  ascertain :  Rolland 
y.  HaH,  6  Ch.  678 ;  AUerbury  y.  WaUis,  8  D.  M.  &  G.  454 ;  and  which  were 
ascertained  in  his  professional  capacity  in  the  course  of  the  transaction  which 
was  the  subject  of  the  suit :  Spaiyht  y.  Cowne,  1  H.  &  M.  359 ;  ffiertt  y.  Mill, 
13  Yes.  114,  120 ;  unless  the  solr^s  own  fraud  would  haye  been  discoyered  by 
his  disclosure  of  the  fact,  with  notice  of  which  it  is  sought  to  fix  the  client, 
in  which  case  the  ordinary  presumption  is  negatived :  Waldy  y.  (h-ay,  20  Eq. 
238,  251;  Kenne^lyy,  Oreen,  3  My.  &  K.  699;  Thompson  y,  Cartwright,  33 
Beay.  178 ;  2  D.  J.  &  S.  10 ;  see  also  Boursot  y.  Savage,  2  Eq.  134. 

And  if  tho  notice  is  by  parol,  it  must  be  clear  and  distinct  {Re  Brotvn*s 
Trusts,  5  Eq.  88 ;  Re  Tiehener,  35  Beay.  317),  and  such  as  to  convey  an 
intelligent  apprehension  of  the  nature  of  the  transaction :  Saffron  Walden 
Sor,  y.  Riiyner,  14  Ch.  Div.  406 ;  Lloyd  y.  Banhi,  3  Ch.  488,  490. 

And  in  general  notice  through  an  agent  will  not  be  imputed  where  the  dr- 
cumstances  are  such  as  to  raise  a  conclusive  presumption  that  he  would  not 
communicate  the  fact  to  his  principal :  Cave  y.  C,  15  Ch.  D.  639,  644,  per 
Fry,  J. ;  but  see  Bradley  v.  Riches,  9  Ch.  D.  189. 

The  client  is  also  affected  by  the  negligence  of  his  solr  to  make  prox)er  in- 
quinr :  Hipgood  y.  Ernest,  3  D,  J.  &  S.  116 ;  Bowen  y.  Cuhh,  18  W.  B.  911. 

Where  a  solr  had  acted  for  the  first  mortgagee,  and  subsequently  for 
the  mortgagor  and  a  second  mortgagee,  it  was  held  that  the  second  mort- 
gagee who  first  gave  notice  had  priority  over  the  first,  the  second  mortgagee 
not  being  affects  by  the  knowl^ge  of  his  solr :  Re  Cousin^ s  Trusts,  31  Ch.  D. 
671 ;  Fox  y.  Hawks,  Hawks  v.  Fox,  13  Ch.  D.  822. 

And  of  two  innocent  parties,  the  principal  or  the  c.  q,  tr,,  whose  agent  or 
trustee  has  committed  the  fraud,  rather  than  the  stronger  who  has  dewt  with 
the  agent  or  trustee,  must  bear  the  loss  :  Hunter  y.  Walters,  7  Ch.  75 ;  Pilcher 
y.  Rtiwlins,  lb.  259  ;  Turton  y.  Meachum,  17  W.  B.  429 ;  unless  such  stranger 
has  neglected  to  ascertain  the  real  position  of  the  trustee  with  whom  ne 
deals :  Shropshire  Union  Co,  y.  The  Queen,  L.  B.  7  H.  L.  496  (reversing  L.  B. 
8  Q.  B.  420) ;  and  aeeRe  Vernon,  Ewens  dh  Co,,  33  Ch.  Div.  402,  412 ;  Maxfield 
Y.BurUm,  17  Eq.  15. 

In  order  to  fix  the  principal  with  constructive  notice,  the  employment  of 
the  agent  must  have  been  of  a  responsible  nature ;  in  the  case  of  a  solr,  he 
must  have  acted  as  the  adviser  of  his  client  pro  hac  vice,  and  his  knowledge 
must  have  been  in  the  matter  in  vrhich  the  client  employs  him,  and  must 
have  been  material  to  the  transaction  :  Wyllie  v.  Pollen,  3  D.  J.  &  S.  596 ; 
Espin  y.  Pemherton,  3  D.  &J.  547 ;  Lioyd  y.  AUwood,  Jh.  614 ;  and  see  Bui- 
peU  y.  Sturges,  18  W.  B.  79&;  22  L.  T.  N.S.  739 ;  and  incumbrancers  do  not 
rank  in  the  order  of  accidental  knowledge  obtained  by  the  trustees :  Arden 
y.  u4.,  29  Ch.  D.  702. 

Where  the  mortgagor  is  a  solr,  and  prepares  the  deed,  no  other  solr  act- 
ing for  the  mortgagee,  the  mortgagor  is  not  the  solr  for  the  mortgagee  to  tiie 
extent  of  fixing  him  with  constructiye  notice  of  prior  incumbrances  or  facts 
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connected  -with  tbe  title  kno^m  to  the  mortgagor :  E9pin  v.  PemUriony  3  D. 
&  J.  547 ;  Hewitt  y.  Loosemore,  9  Ha.  449. 

And  the  fact  that  the  transferor  of  a  mortgage  is  the  solr  of  the  mortgagor 
does  not  necessarily  import  notice  of  the  transfer  to  the  latter :  Be  Lord 
SotUhampUm's  Estate,  Allen  v.  Li>rd  5.,  16  Ch.  D.  178. 

A  solr  who  had  prepared  a  mortgage,  and  afterwards  advanced  his  money 
on  mortgage  of  the  same  property,  was  held  to  have  notice  of  the  prior  mort- 
gage :  Perkins  v.  Bradley,  1  Ha.  219. 

Uoncealment  with  consent  of  mortgagor  by  a  solr  acting  for  both  mort- 
gagor and  mortgagee  of  a  material  fact  or  document  will  prevent  the  mort- 
gagee from  being  affected  by  the  solr's  knowledge :  Sharpe  v.  Foy,  4  Ch.  35. 

And  as  to  the  effect  of  suppression,  misrepresentation,  and  concealment  of 
material  facts  in  negativing  the  presumption  of  notice  to  the  client  of  mate- 
rial facts  within  the  solr's  knowledge,  see  Beynell  v.  Sprye,  1  D.  M.  &  G.  6 ; 
Partridge  v.  Uabomey  5  Buss.  232;  Sankey  v.  Alexander,  1.  R.  9  Eq.  259. 

As  to  the  remedy  of  a  mortgagee  where  the  existence  of  an  incumbrance 
affecting  the  security  has  been  suppressed,  see  Clark  v.  Hoskins,  37  L.  J.  Ch. 
661 ;  36  Ih.  689. 

By  the  omission  of  the  solr  preparing  articles  of  settlement  afterwards 
earned  out,  to  ascertain  whether  the  title  deeds  then  at  the  settlor^s  bankers 
had  been  deposited  as  a  security,  those  who  claimed  under  the  articles  were 
deprived,  as  against  the  bankers,  who  claimed  under  the  deposit  made  by  the 
settlor  to  secure  an  advance,  with  an  agreement  to  execute  a  legal  mortgage, 
of  their  right  as  purchasers  for  value  without  notice :  Maxfield  v.  Burton,  17 
Eo.  15. 

But  non-production  of  the  title  deeds  for  an  apparently  satisfactory  reason 
to  the  mortgagee's  solr  will  not  in  itself  be  deemed  proof  of  fraud,  or  of  such 
negligence  as  to  affect  the  interests  of  his  client,  the  mortgagee,  by  construc- 
tive notice  of  a  prior  equitable  mortgage :  The  Agra  BarUc  v.  Barry,  L.  B.  7 
H.  L.  135. 

And  omission  by  the  solr  of  a  legal  mortgagee  to  examine  a  parcel  of  deeds 
given  to  him  before  execution  of  the  mortage,  containing  the  earlier  deeds 
only,  has  not  been  held  wilful  negligence  such  as  to  entitle  a  prior  equitable 
mortgagee,  with  whom  the  later  and  more  material  deeds  had  been  deposited, 
to  enforce  priority :  Batcliffe  v.  Barnard,  6  Ch.  652. 

And  omission  of  the  solr  to  inquire  as  to  the  terms  of  documents  which 
may  or  may  not,  but  must  not  necessarily,  affect  titles,  will  not  fix  a  mort- 
gagee with  constructive  notice  of  a  special  clause ;  e.  ^.,  a  clause  in  a  deben- 
ture by  way  of  floating  security,  precluding  the  co.  from  creating  any  prior 
charge :   English  and  IScottish  Inv,  Tr,  v.  Brunton,  (1892)  2  Q,.  B.  1. 

Notice  that  a  person  is  in  possession  of  property  is  enough  to  put  a  man 
upon  further  inquiry  as  to  his  title :  Allen  v.  Anthony,  1  Mer.  282 ;  Daniels 
V.  Davison,  17  Yes.  433;  but  not  to  the  extent  of  holding  a  mortgagee 
affected  with  notice  of  an  arrangement  between  father  and  son,  by  whidi  the 
son  who  effected  the  mortgage  was  put  forward  as  absolute  owner :  Htighes  v. 
/SfeaTior,  18  W.  R.  1122;  nor,  iu  cases  of  vendor  and  purchaser  while  the 
matter  is  in  contract,  is  a  purchaser  with  notice  of  a  tenancy  bound  to  ascer- 
tain from  the  tenant  the  terms  of  his  tenancy :  Caballero  v.  Henty,  9  Ch.  47  ; 
see  coittra,  James  v.  Lichfield,  9  Eq.  51  ;  Phillips  v.  Miller,  L.  E.  9  C.  P.  196. 

And  as  to  the  doctrine  of  constructive  notice  generally,  see  Dart,  V.  &  P. 
6th  ed.  969  et  seq,  ;  Fisher  on  Mort.  4th  ed.  575  et  seq.;  4th  ed.  516  et  seq. 

Procedure,"] — Questions  of  priority  between  mortgagees  ought  not  to  be 
brought  before  the  Court  on  originating  summons :  Be  Oilea,  B,  &  P,  Adv, 
Co.  V.  Michell,  43  Ch.  Div.  391. 

8HABE8  AKD  STOCKS  IN  COMPANIES. 

As  to  the  question  when  the  legal  title  to  shares  becomes  complete,  so  as 
to  confer  priority  over  a  pre-existing  equitable  title,  see  Boots  v.  iVilliamson, 
38  Ch.  D.  485  (co.  under  deed  of  settlement  and  Cos.  Act,  1862) ;  Nanney  v. 
Morgan,  37  Ch.  Div.  346  (co.  under  Cos.  CI.  Act,  1845) ;  Soditi  GSfi^ale  de 
Paris  V.  Walker,  11  App.  Gas.  20;  Moore  v.  NoHh  Western  Bank,  (1891)  2  Ch. 
599. 

As  to  the  meaning  of  **  negotiable  securities,"  see  Simmons  y,  London  Joint 
Stock  Bank,  (1891)  1  Ch.  (C.  A.)  270 ;   Venables  v.  Baring,  (1892)  3  Oh.  527, 
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The  principle  of  Goodwin  y.  RdbarU^  1  App.  Oas.  4*76,  wherebj  secaiities 
not  strictly  negotiable  beoome^  as  between  the  parties,  negotiable  by  estoppel, 
is  applicable  only  where  the  instruments  contain  on  the  face  of  them  a  repre- 
sentation that  the  holder  will  acquire  a  complete  titie :  Colonial  Bank  y.  Hep'- 
worthy  36  Ch.  D.  36  ;  and  see  Evuston  y.  London  Joint  Stock  Bank,  34  Oh.  Diy. 
25  ;  Hone  y.  Bt»yle,  27  L.  R.  Ir.  137 ;  Mulville  y.  Munster  Bk,,  27  L.  E.  Ir.  379. 

And  where  the  certificates  are  not  iu  order  (e.  g,,  where  transfers  signed  by 
ezors  are  not  authenticated),  so  that  the  pledgees  are  put  upon  inquiry,  they 
do  not  acquire  a  titie  by  estoppel :  Williams  y.  Colonial  Banky  38  On.  Diy. 
388  ;  Colonial  Bank  y.  Cody,  Id  App.  Gas.  267. 

And  eyen  though  the  pledgees  acouire  the  legal  title,  yet  if  the  circum- 
stances of  the  case  are  such  as  ougnt  to  arouse  their  suspicion  as  to  the 
authority  of  the  pledgor,  they  may  be  precluded  from  holding  beneficially  as 
against  the  rightful  owner :  ShejjUld  (Lord)  y.  London  Joint  Stock  Bank,  13 
App.  Gas.  333 ;  reyersing  S,  (7.,  nom,  Easton  y.  London  JoinJt  Stock  Bank,  34 
Ch.  Diy.  25 ;  but  in  the  absence  of  such  special  circumstances  the  person 
who  takes  a  negotiable  instrument  in  good  faith  and  for  yalue  obtains  a  yalid 
title:  London  Joint  Stock  Bank  y.  Simmons,  (1892)  G.  A.  201 ;  (1891)  1  Gh. 
270 ;  and  see  MarahcUl  y.  National  Provincial  Bank  of  England,  40  W,  B. 
328 ;  W.  N.  (92)  34 ;  61  L.  J.  Gh.  465 ;  66  L.  T.  N.S.  525. 

In  the  case  of  shares  in  a  foreign  oo.,  if  all  the  dealings  are  in  England  by 
persons  domiciled  here,  their  rights  must  be  determined  by  English  law: 
Colonial  Bank  y.  Cady,  15  App.  Gas.  267. 

Where  certificates  of  shares  represent  on  the  face  of  them  that  the  shares 
are  fully  paid  up,  the  onus  of  preying  that  a  person  taking  them  had  notice 
that  they  were  not  paid  lies  on  him  who  so  asserts  :  Be  A^W,  Hall  A  Co,, 
87  Gh,  D.  712. 

Where  a  transfer  of  shares  in  ordinary  form,  but  not  complying  with  the 
requirements  of  the  co.'s  deed  of  settiement,  has  been  duly  lodged,  but  not 
re^stered,  the  transferee  does  not  acquire  a  legal  tiUe,  or  sucn  an  uncon- 
ditional right  to  be  registered  as  will  defeat  a  pre-existmg  equitable  title : 
Boots  y.  William»<yn,  38  Gh.  D.  485. 

Where  transfer  by  deed  is  required  by  the  constitution  of  the  co.,  a  transfer 
in  blank,  which  neither  contains  the  name  of  the  transferee  nor  identifies  the 
shares,  is  necessarily  yoid,  and  adoption  and  acknowledgment  by  the  trans- 
feror after  the  blanks  are  filled  in  do  not  amoimt  to  delivery  by  him :  SodHi 
Ghierah  de  Paris  y.  Tramways  Union  Co,,  14  Q.  B.  Diy.  424 ;  S.  C,  11  App. 
Gas.  20.  Each  holder  confers  upon  a  subsequent  bond  fide,  holder  for  yalue  an 
authority  to  fill  in  the  names,  and  is  estopped  from  denying  such  authority, 
but  the  holder  for  value  cannot  acquire  a  legal  titie,  unless  by  filling  in  the 
blanks  and  otherwise  he  has  obtained  an  absolute  unconditional  right  to  be 
registered  as  owner  of  the  shares :  Colonial  Bank  y.  ffepworth,  36  Gh.  D.  36. 

But  a  transferee  of  shares  by  a  blank  transfer  deposited  by  way  of  security 
cannot  transfer  to  another  any  greater  rights  than  he  has  himself  as  equit- 
able mortgagee  :  France  y.  Clark,  26  Gh.  Div.  257. 

A  person  who  takes  from  another  an  instrument  signed  in  blank  by  a  third 
person  without  inouiry,  and  then  fills  in  the  blanks,  cannot  set  up  the  defence 
of  purchase  for  value  without  notice :  France  y.  Clark,  26  Gh.  Div.  257.  Nor 
can  he  acquire  a  title  by  estoppel  until  the  blanks  are  fiUed  in :  Colonial 
Bank  y.  Hejtworth,  36  Gh.  D.  36. 

FBIOBITY  AS  APFECTSD  BY  REQISTBATION. 

The  Begistry  Acts  are — for  Middlesex,  7  Ann.  c  20 ;  as  to  Yorkshire,  the 
Yorkshire  Begistries  Act,  1884  (47  &  48  Y.  c.  54),  consolidating  and  amend- 
ing previous  Acts,  viz.,  (for  the  West  Biding)  2  &  3  Ann.  c.  4,  and  5  Ann. 
c.  18,  (for  the  East  Biding  and  Hull)  6  Ann.  c.  35,  and  (for  the  North  Biding) 
8  G.  II.  c.  2 ;  the  Yorkshire  Begistries  (Amendment)  Acts,  1884  and  1885 
(47  &  48  V.  c.  54;  48  &  49  V.  c.  26) ;  for  Ireland,  6  Ann.  c.  2  ;  2  &  3  W.  IV. 
c.  87 ;  27  &  28  V.  c.  76 ;  but  land  situate  within  the  jurisdiction  of  the  Eng- 
lish  local  registries  ^all,  if  registered  imder  the  Land  Transfer  Act,  1875  (38 
&  39  V.  c.  87),  be  exempt  from  registration  in  the  local  registers :  sect.  127. 

As  to  the  practice  followed  in  the  Middlesex  Begistries,  see  Brickdale  on  l^e 
Acts ;  Beg,  y.  Begistrar  of  Deeds  for  Middlesex,  21  Q.  B.  Div.  555. 

The  Court  wiU  not  direct  a  memorial  of  an  order  for  absolute  foiedosoro 
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to  be  entered  in  the  Middlesex  Begistry:  Burrows  y.  ffoUey,  35  Oh.  D. 
123. 

By  the  Land  Charges  Eegistration  and  Searches  Act,  1888  (51  &  52  Y .  c.  51 ), 
provision  is  made  for  the  registration  of  writs  and  orders  affecting  land  (sect.  5 ; 
V.  8up,  p.  1721,  and  Vol.  I.  p.  373),  and  of  **land  charges"  (sect.  10),  at  the 
office  of  the  Land  Registry,  and  for  the  protection  of  purchasers  against 
unregistered  charges ;  and  by  s.  14,  the  registration  may  be  vacated  pur- 
suant to  an  order  of  the  High  Court  or  any  Jud^  thereof.  **  Land  charge  " 
is  defined  to  mean  **  a  rent  or  annuity  or  principal  moneys,  payable  by  in- 
stalments or  otherwise,  with  or  witnout  mterest  charged,  otherwise  than 
by  deed,  upon  land,  under  the  provisions  of  any  Act  of  Parliament,  for 
securing  to  any  person  either  the  moneys  spent  by  him,  or  the  costs,  charges, 
and  expenses  mcurred  by  him  under  such  Act,  or  the  moneys  advanced  by 
him  for  repaying  the  moneys  spent,  or  the  costs,  charges,  and  expenses  in- 
curred by  another  person  under  the  authority  of  an  Act  of  Parliament," 
and  charges  under  the  Land  Drainage  Act,  1881,  s.  35,  or  the  Agricultural 
Holdings  (England)  Act,  1883,  s.  29,  but  not  a  rate  or  scot. 

Charges  on  land  for  improvement  exjjenses  under  the  Public  Health  Act, 
1875,  s.  257,  are  not  "  land  charges  "  within  the  Act :  Beg,  v.  Land  Begistry, 
24  a  B.  D.  178. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  8,  a  conveyance  by  way  of 
sale  or  mort^^e  by  a  devisee  imder  a  will  of  land  in  a  register  county  not 
registered  within  the        ' "     "        i -l    ^       .i    «   •*        •  .       ,  -.    • 


ae  period  allowed  by  law  shall,  if  registered  before,  take 
precedence  of  and  prevail  over  any  assurance  by  tiie  heir-at-law :  and  see 
Chadvnck  v.  Tumtr,  1  Ch.  310 ;  and  Dart,  V.  &  F.  6th  ed.  771,  965. 

Although  an  equitable  mortgage  by  deposit  of  deeds  only  is  incapable  of 
registration  {Bumpier  y.  Cooper,  2  B.  &  Ad.  223,  226),  botii  a  deposit  of  deeds 
accompanied  by  a  memorandum  (see  Agra  Bank  v.  Barry,  L.  E.  7  H.  L.  135 ; 
Be  Hamilton,  9  L:.  Ch.  B.  512 ;  Copland  v.  Daviea,  L.  B.  5  H.  L.  358),  and 
an  agreement  to  deposit  deeds  and  execute  a  legal  mortgage  upon  demand 
must,  if  in  respect  of  lands  in  a  register  county,  be  registered ;  and  if  un- 
registered, will  be  postponed  to  a  subsequent  registered  chajra;e :  Neve  v. 
Pennell,  2  H.  &  M.  187  ;  Moore  v.  Culverhouse,  27  Beav.  639 ;  Wight'e  Trust, 
16  Eq.  41  (not  following  Wright  v.  Stanfield,  27  Beay.  8) ;  and  see  Be  M' Kinney, 
I.  E.  6  Eq.  445. 

So  also  an  unregistered  memorandum  of  further  charge  in  favour  of  first 
mortgagee  (registered)  will  be  postponed  to  a  second  registered  mortgage 
without  notice  of  the  further  charge :  Credland  v.  Potter,  18  Eq.  350 ;  10 
Ch.  8. 

As  there  is  no  instrument  creating  an  ordinary  vendor's  lien,  no  regis- 
tration is  required :  Kettlewell  v.  Watson,  26  Ch.  Div.  501 ;  but  the  uen 
may  be  waived  if  the  vendor  allows  his  conveyance  to  the  purchaser  to  be 
registered,  so  as  to  mislead  sub-purchasers :  S»  C. 

The  Eegistry  Acts  apply  only  to  dealings  with  the  land  itself,  and  incum- 
brancers on  proceeds  of  real  estate  in  Middlesex  held  on  trust  for  sale  do  not 
acquire  priority  by  registration  but  by  notice  to  the  trustees :  Arden  \,  A,, 
29  Ch.  D.  702. 

Priority  acquired  by  registration  can  only  be  displaced  by  dear,  distinct, 
and  positive  notice  amountLag  to  fraud:  uJiadwick  v.  Turner,  1  Ch.  310; 
Wyatt  v.  Barwell,  19  Ves.  435 ;  and  constructive  notice  of  a  prior  unregistered 
charge  will  not  be  imputed  upon  the  mere  omission  by  the  solr  of  a  subse- 
quent registered  incumbrancer  to  insist  upon  production  of  the  deeds,  or  to 
make  the  same  inquiries  as  would  be  necessary  in  a  non-register  county : 
Agra  Bank  v.  Barry,  L.  B.  7  H.  L.  135  ;  disapproving  Wormald  v.  Maitland, 
35  L.  J.  Ch.  69. 

But  if  at  the  time  of  making  his  advance  a  subsequent  incumbrancer  has 
actual  notice  of  a  prior  (unregistered)  charge,  he  cannot  obtain  priority  by 
registration :  Benham  v.  Keane,  1  J.  &  H.  685 ;  3  D.  F.  &  J.  318 ;  Ford  y. 
White,  16  Beav.  120 ;  Bolland  v.  Hart,  6  Ch.  678 ;  and  see  Greaves  v.  Tofield, 
14  Ch.  Div.  563,  in/,  p.  1761 ;  secus,  if  notice  was  not  received  by  the  sub- 
sequent incumbrancer  until  after  he  had  taken  his  security:  Elsey  y. 
Lutyens,  8  Ha.  157. 

Eegistration  is  not  notice  of  the  registered  deed ;  and  a  legal  mortgagee 
(registered^  will  not,  by  the  existence  of  a  prior  registered  equitable  mort- 
gage, of  wnich  he  had  no  notice,  lose  the  benefit  of  his  legal  estate :  Morecock 
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v.  DtcketiB^  Amb,  678 ;  Underwctod  y,  L,  Courtomi,  2  Sch.  &  Lef .  64 ;  Buahell 
V.  B.,  1  lb.  103 ;  Bussell  Boad  Purch.  Mon^s,  12  Eq.  78. 

And  persons  having  notice  of  an  unregistered  will  cannot  set  up  the  title 
of  the  heir-at-law:  Be  Weir,  HalUngwoHh  YAVdliiig,  58  L.  T.  N.S.  792. 

And  not  bein^  bound  to  search  the  register  {Lane  y.  Jackson^  20  Beay. 
53d],  a  man  having  partially  searched,  will  not  be  deemed  to  have  notice  of 
any  instrument  not  registered  within  the  period  covered  by  the  search : 
Hodyson  v.  Dean,  2  Sim.  &  St.  221 ;  Sugd.  V.  &  P.  761 ;  and  see  Broctor  v. 
Colter,  2  Drew.  1. 

For  the  distinction  between  the  Irish  Act,  6  Ann.  c.  2,  under  which  tacking 
has  not,  and  the  Enorlish  Acts,  under  which  (in  the  absence  of  actual  notice 
of  a  second  registered  mortgage)  tacking  has  been  allowed,  see  Latouche  v. 
Z.  Duns'tny,  1  Sch.  &  Lef.  137,  157  ;  Bedford  v.  Baechua,  2  Eq.  C^.  Ab.  615; 
Credland  v.  Potter,  10  Ch.  8,  13  ;  2  L.  C.  Eq.  47  ;  6th  ed.  80. 

Of  two  deeds  registered  on  tiie  same  day,  that  which  is  denoted  by  the 
earlier  number  will,  in  the  absence  of  direct  evidence  to  the  contrary,  be 
presumed  to  have  been  first  registered :  Neve  v.  Pennell,  2  H.  &  M.  170. 


LIS  PENDENS. 

In  the  absence  of  exi)re8S  notice,  a  Im  pendens,  in  order  to  affect  piirchasers 
or  mortgagees  with  notice,  must  be  registered,  and  after  every  five  years  re- 
registei'ed,  as  directed  by  2  &  3  V.  c.  11.  When  so  registered,  it  is  notice  of 
a  claim  in  respect  of  the  property,  the  subject  of  the  action,  but  does  not  of 
itself  create  a  charge  or  ken  on  the  property :  Bull  v.  Hatchens,  32  Beav.  615; 
Pratt  V.  Bull,  1  D.  J.  &  S.  141 ;  4  Gitf.  117  ;  and  see  Tyler  v.  Thomas,  25 
Beav.  47 ;  Dart,  V.  &  P.  873 ;  6th  ed.  983 ;  Sug.i.  V.  &  P.  760. 

Independently  of  the  necessity  of  registering  a  lis  pendens,  under  2  &  3  Y. 
c.  11,  in  order  to  affect  purchasers,  &c.,  with  notice,  the  principle  was,  that 
pende^de  lite  neither  litigant  party  could  alienate  the  property  in  dispute  so 
as  to  affect  the  rights  of  nis  opponent,  and  did  not  rest  on  notice  implied  or 
constructive  :  Bellamy  v.  Sabme,  1  D.  &  J.  566,  578,  580. 

But  where  the  Deft  is  in  such  a  position  that  the  purchaser  or  mortgagee 
has  a  right  to  suppose  he  is  selling  or  mort^ging  for  the  purpose  of  paying 
the  testator^s  debts,  priority  is  not  acquired  by  registration  :  Price  v.  P.,  35 
Ch.  D.  297. 

By  30  &  31  y.  c.  47,  s.  2,  upon  the  determination  of  a  lis  pendens,  or  during 
the  pendency  thereof,  where  the  Court  is  satisfied  that  the  litigation  is  not 
prosecuted  bond  fide,  an  order  may  be  made  for  vacating  the  registration, 
without  the  consent  of  the  party  who  registered  it,  and  the  party  on  whose 
behalf  the  registration  was  made  may  be  directed  to  pay  all  costs,  &o., 
occasioned  by  the  registration  or  the  vacating  thereof. 

When  an  action  is  improperly  registered  aa&lis  pendens  against  a  person, 
who  is  not  a  party,  the  Couit  has  jurisdiction  to  vacate  me  registration, 
under  30  &  31  V.  o.  47,  s.  2,  notwithstanding^  that  the  action  is  l^ing  bond 
fide  prosecuted  by  the  Pit  as  against  the  Deft :  Schofield  y.  Solomon,  54  L.  J. 
Ch.  1101. 

On  motion  ex  parte  to  vacate  the  registration  of  an  action  which  had  beea 
dismissed  for  want  of  prosecution,  an  order  7iisi  was  made,  Pits  in  the  action 
to  have  one  week  to  show  cause  why  the  order  should  not  be  made  absolute : 
see  Pitoley  v.  Bosanquet,  7  Ch.  D.  541. 

A  suit  for  dissolution  of  marriage  is  not,  until  decree  made,  a  lis  pendens 
with  reference  to  the  property  included  in  the  marriage  settlement :  iVigney 
V.  W.,  7  P.  D.  228. 

POSSESSION  OF  TITLE  DEEDS. 

Where  equitable  relief  only  was  being  given,  a  bond  fide  purchaser  for  value 
without  notice  was  not  deprived  of  any  legal  advantage  wnich  he  had  fairly, 
and  without  fraud  or  wilful  negligence,  obtained  for  his  protection :  see 
Pilclier  v.  Bawlim,  7  Ch.  259,  268 ;  Batdiffe  v.  Barnard,  6  Oh.  652 ;  Eyre  y. 
Burmester,  10  H.  L.  0.  90;  Walivyn  v.  Lee,  9  Ves.  24;  Basset  y.  Nosworthy^ 
2  L.  C.  Eq.  1,  and  cases  there  collected;  and  although  in  a  suit  by  prior 
mortgagee,  of  whose  incumbrance  all  notice  was  upon  his  purchase  fraudu- 
lently concealed  from  him  by  the  mortgagor  (his  vendor),  he  might  be 
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keated  as  a  purchaser  of  tlie  equity  of  redemption  only,  and  ordered  to 
redeem,  or  in  default  to  be  foreclosed  (see  Colyer  v.  Finch,  6  H.  L.  C.  905), 
he  would  not  be  compelled  in  such  suit  to  deliver  up  the  title  deeds  which  he 
had  obtained  bond  fi'ie,  and  without  notice :  Heath  v.  Crealock,  10  Ch.  22 
(reversing  on  this  point  18  Eq.  215);  Wuidy  v.  Gray,  20  Eq.  238;  Hunty. 
Elmes,  2  D.  F.  &  J.  578  (reversing  on  this  point  28  Beav.  631) ;  Fayg  v. 
James,  8  L.  T.  N.S.  5,  Form  4,  aup.  p.  1743 ;  and  see  Bowen  v.  Evana,  1  J. 

6  Lat.  178;  Joyces.  De  Mpleym,  2  Ih.  374;  Wallwyn  v.  Lee,  9  Ves.  24; 
Frazer  y.  Jones,  17  L.  J.  Ch.  353. 

To  this  rule  an  exception  was  made  in  cases  in  which  the  Court  is  called 
upon,  as  between  several  adverse  and  innocent  purchasers  for  value  without 
notice,  to  declare  the  right  to  the  fund  or  estate.  In  order  not  to  leave 
incomplete  the  decree  b^  which  the  Pit  had  been  declared  absolutely  entitled 
to  the  whole  beneficial  mterest,  the  Deft  was  not  allowed  to  retain  the  deeds 
which  he  claimed  to  hold  under  an  adverse  and  invalid  title  ;  t.  e.,  the  right 
to  the  estate  gave  the  right  to  possession  of  the  deeds :  Newton  v.  iS^.,  4  Ch. 
143 ;  6  Eq.  135 ;  Smith  v.  Chichester,  2  D.  &  War.  402 ;  Stackhouse  v.  C. 
Jersey,  1  J.  &  H.  721. 

But  since  the  Jud.  Acts  the  Court  has  jurisdiction,  on  the  application  of 
the  legal  owner  of  title  deeds,  to  order  them  to  be  delivered  up  by  a 
purchaser  for  value  without  notice :  Be  Cooper,  C,  v.  Vesey,  20  Ch.  Div.  611 ; 
and  a  legal  mortgagee,  having  established  his  priority,  is  entitled  to  recover 
the  deeds  from  a  subsequent  mortgagee  by  deposit  without  notice  :  Manners 
v.  3fe«^,  29  Ch.  D.  725. 

Mere  possession  of  the  title  deeds  by  a  second  mortgagee,  even  though 
purchaser  for  value  without  notice,  will  not  give  him  priority :  Dixon  v. 
Mack/esion,  8  Ch.  155 ;  Roberts  v.  Gro/t,  2  D.  &  J.  1  ;  Thorpe  v.  floldsworth, 

7  Eq.  139,  in  which  case,  although  the  Pit  was  declared  entitled  to  a  first 
charge  under  a  settlement  prior  to  a  mortgage,  of  which  settlement  the 
mort^gagee  had  not  notice  when  he  took  His  security,  the  mortgagee  was  not 
deprived  of  the  custody  of  the  deeds,  but  ordered  to  produce  them  for  the 
purposes  of  the  sale :  see  Form  5,  sup,  p.  1743. 

And  an  equitable  mortgagee  by  deposit  of  title  deeds,  though  without 
notice  of  a  previous  contract  by  the  mortgagor  to  sell  the  land,  has  no 
priority  over  the  purchaser,  nor  right  to  require  him  to  redeem  or  be  fore- 
closed :  Flhin  v.  Fountain,  58  L.  J.  Ch.  389. 

And  as  the  equity  arising  from  fraudulent  representations  is  personal  only, 
equitable  mort^gees  of  fictitious  title  deeds  can  have  no  claim  as  against  a 
subsequent  innocent  purchaser  for  value  of  the  genuine  deeds :  JS^eate  v. 
Phillim,  18  Ch.  D.  560. 

And  the  possession  of  forged  deeds  executed  by  the  son,  who  was  also 
heir-at-law,  trustee,  and  exor,  of  a  testator  could  confer  no  title  to  an3rthing 
except  the  son's  interest,  and  the  mor^agees  were  ordered  to  deliver  them 
up  to  the  co-trustees  and  co-exors :  Se  Cooper,  C,  y.  Vesey,  sup,,  and  see 
pp.  1748,  1751. 

TAOKINQ. 

The  owner  of  the  legal  estate  in  mort^ged  property,  of  which  he  is  also 
puisne  mortgagee,  has,  under  certain  circumstances,  the  right  of  tacking, 
1*.  «.,  of  uniting  his  securities  so  as  to  gain  priority  over  and  **  squeeze  out " 
intermediate  mortgagees  of  the  same  property :  see  Marsh  v.  tee,  1  L.  0. 
Ea.  659,  662 ;  6th  ed.  696,  699. 

(a)  Where  first  mortgagee  or  an  incumbrancer  having  the  legal  estate 
makes  a  further  advance  on  the  security  of  the  estate  without  notice  of  an 
intermediate  incumbrance,  or  of  any  adverse  title,  he  mav  tack  his  second 
advance  to  his  first,  and  hold  his  securities  until  paid  both  debts :  Young  v. 
F.,  3  Eq.  801 ;  not,  however,  if  the  second  advance  be  made  pending  an 
action  to  redeem  him,  duly  registered :  Morret  v.  Faske,  2  Atk.  53 ;  nor  can 
a  first  mortgagee,  for  present  and  future  advances,  tack  advances  made  after 
notice  of  a  second  mortgage,  although  the  second  mortg^ee  had  notice  that 
the  first  was  to  cover  future  advances :  Shaw  v.  Neafe,  6  H.  L.  0.  581 ; 
Hopkinson  v.  RoU,  9  H.  L.  C.  514 ;  3  D.  &  J.  177 ;  25  Beav.  461 ;  Union  Bk, 
o/ScoUahd  v.  Nat.  Bk.  of  Scotland,  12  App.  Cas.  53. 

And  the  principle  applies  to  a  co.  entitled  under  its  articles  to  a  paramount 
lien  on  shares  for  any  money  advanced  to  the  shareholder,  notice  to  the  oo. 
by  the  subsequent  incumbrancer  being  effectual,  notwithstanding  sect.  30 
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of  the  Companies  Act,  1862;  Bradford  BarJeing  Co.  v.  Brtgga,  12  App. 
Cas.  63 ;  ana  to  a  purdiaser  as  well  as  to  a  mortgagee :  London  and  County 
Bk,  Y.  Ratch'ffey  6  App.  Cas.  722 ;  so  that  where  tne  purchaser  has  notice 
that  the  title  deeds  are  deposited  with  a  bank  (who  have  notice  of  the  sale)  to 
secure  a  current  account,  ne  is  not  concerned  to  inquire  whether  subsequent 
advances  are  made  by  the  bank  on  the  security  of  the  vendor's  lien :  8.  C, 

In  the  absence  of  express  agreement,  this  rule  is  not  affected  by  an 
alleged  custom  of  trade,  as  between  brewers,  publicans,  and  distillers,  for 
the  orewer,  who  has  a  first  charge  by  memorandum  and  deposit  of  the 
publican's  lease,  to  add  to  his  security  all  further  advances  in  priority  to 
the  distiller's  intermediate  charge,  of  which  the  brewer  had  notice  when  he 
made  such  further  advances :  l)aun  v.  City  of  London  Brewery  Co,,  8  Eq. 
155  ;  Memies  v.  Lightfooty  11  Eq.  459. 

To  ffive  the  right  to  tack,  the  legal  estate  and  the  puisne  mortgage  must 
be  held  in  the  same  right :  Bamett  v.  Weston,  12  Yes.  130. 

(()  A  third  or  subsequent  mortf^gee,  who  when  he  lent  his  money  had 
no  notice  of  the  second  mortgage,  oecomes  entitled,  by  paying  off  tiie  first 
mortgage  and  getting  a  conveyance  of  the  legal  estate,  to  tack  his  own  debt 
to  the  fii*st  mortgagee's  in  priority  to  the  second :  Marsh  v.  Lee,  1  L.  C.  Eq.  659; 
6th  ed.  696 ;  Spencer  v.  Pearson,  24  Beav.  266 ;  though  he  has  notice  of  the 
second  incumbrance  at  the  time  of  taking  in  the  first :  Wortley  v.  Birkhmd, 
2  Vez.  571 ;  Willouahhy  v.  W.,  lb.  685 ;  1  T.  E.  763 ;  and  though  he  gets  in  the 
first  mort^ige  pending  an  action  by  second  mortgagee  to  redeem  the  first : 
Brace  v.  x>«.  Marlborough,  2  P.  Wms.  491 ;  Bates  v,  Johnson,  Joh.  304 ; 
Robinson  v.  Davison,  1  Bro.  C.  0.  63  ;  Presfon  v.  Neele,  12  Ch.  D.  760. 

Secus,  after  a  judgment  by  which  priorities  are  settled :  E,  Bristol  v.  ffun^ 
gerford,  2  Ves.  624 ;   Wortley  v.  Birkhead,  sup,;  Exp.  KnoU,  11  Ves.  609. 

But  whether,  as  intimated  in  Botes  v.  Johnson,  Joh.  314,  the  first  mort- 
gagee can  at  his  pleasure  give  the  preference  to  a  third  incumbrancer  over 
a  second,  quoere:  W.  Ln.  Commenial  Bk,  v.  Reliance  Bldg.  Soc.,  29  Ch.  Div.  954 ; 
in  which  case  a  first  mortgagee  who,  having  notice  of  a  second  incumbrance, 
concurred  in  a  sale  by  the  mortgagor,  and  allowed  him  to  receive  the  balance 
of  the  purchase-money,  was  liable  for  the  balance  to  the  second  mortgagee. 

Unless  the  person  who  seeks  to  tack  has  acquired  the  legal  estate— which 
must  not  be  the  legal  estate  from  a  bare  trustee  with  no  pecuniary  interest: 
see  Prosser  v.  Rice,  28  Beav.  68,  74 — or  the  dominion  over  it,  the  right  does 
not  arise :  Clarke  v.  Abbot,  Bam.  Ch.  462 ;  Phillips  v.  P.,  4  D.  F.  &  J.  208, 
216 ;  Spence,  vol.  ii,,  p.  745. 

And  the  principle  of  tacking  applies  in  the  case  of  mortgages  to  building 
societies,  where  a  person  pays  off  the  society,  takes  the  statutory  receipt 
from  them,  and  makes  a  further  advance  without  notice  of  an  intervening 
puisne  incumbrance :  Hosking  v.  Smith,  13  App.  Cas.  682  (overruling  Peoue 
V.  Jackson,  3  Ch.  576;  and  Robinson  y.  Trevor,  12  Q.  B.  Div.  423). 

Upon  the  question  whether  the  right  to  call  for  is  equivalent  to  posses- 
sion of  the  legal  estate,  see  Fish.  Mort.  603 (z),  4th  ed.  662(a),  qualifying 
and  explaining  Exp,  Knott,  1 1  Ves.  618 ;  Maundrell  v.  M.,  10  Ves.  271 ;  Dart, 
V.  &  P.  831  ;  Robinson  v.  Trevor,  12  Q.  B.  D.  423;  Carlisle  City  and  Distri<A 
Bkg,  Co.  V.  Thompson,  28  Ch.  D.  398 ;  Sangster  v.  Cochrane,  28  Ch.  D.  298; 
Hosking  v.  Smith,  H.  L.,  13  App.  Ca.  682. 

The  legal  estate  acquired  in  pursuance  of  a  previous  contract  for  a  legal 
mortga^,  entered  into  at  the  time  of  the  first  advance,  will  relate  back  so 
as  to  give  priority  over  a  charge  intermediate  between  the  advance  and 
completion  of  the  legal  mortgage,  both  for  the  original  advance  and  for 
subsequent  advances  made  without  notice :  Cooke  v.  Wilton,  29  Beav,  100. 

But  an  equitable  incumbrancer  purchasing  the  legal  estate  with  notice 
that  the  vendor  held  it  subject  to  certain  equities  [e.g.,  as  a  trustee  for 
a  subsequent  incumbrancer),  has  been  held  to  take  it  subject  to  such 
equities,  so  that  he  cannot,  as  against  the  c.  a,  tr.,  avail  himself  of  the 
legal  estate  thus  acquired,  although  he  originally  took  his  security  with- 
out notice:  Mumford  v.  Stohwasser,  18  Eq.  556;  Allen  v.  Knight,  6  Ha. 
272(aflfirmed  11  Jur.  627);  Saunders  v.  Dehew,  2  Ver.  271;  Oamham  y. 
Skipper,  66  L.  J.  Ch.  263;  63  L.  T.  N.S.  940;  34  W.  E.  135;  and  see 
Ortigosa  v.  Brown,  47  L.  J.  Ch.  168 ;  Heath  v.  Crealock,  10  Ch.  22;  Taylor  v. 
Russell,  (1892)  A.  C.  244,  253,  262 ;  Union  Bank  of  London  v.  Kent,  39 
Ch.  Div.  238. 

But  the  Pit  who,  on  such  a  ground,  seeks  to  deprive  another  of  the  benefit 
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of  the  legal  estate  must  rely  on  an  eouity  of  his  own,  not  on  that  of  a 
stranger:  Taylor  v.  Russell,  (1891)  1  Ch.  8,  28;  explaining  Harpham  v. 
Shacklock,  19  Ch.  D.  207,  214. 

And  a  trustee  who  takes  from  his  c,  q,  ir,  an  assignment  by  way  of  security, 
without  notice  of  a  prior  incumbrance,  may  avail  himself  of  the  le^l  estate 
Tested  in  him  as  trustee  :  Neivmnn  v.  N,^  28  Ch.  D.  rt74  ;  secus,  where  he  has 
notice :  Lcibrook  v.  Faasm'tn,  57  L.  J.  Ch.  855 ;  59  L.  T.  N.S.  306. 

If  the  mortgage  has  been  satisfied  by  taking  out  of  Court  money  paid  in, 
in  an  action  on  the  covenant,  the  mortgagee  cannot  tack  a  judgment  sub- 
sequently acquire*!  on  the  mortgagor's  debt  by  covenant :  Mayor  of  Brecon 
V.  Seymtmr,  2(5  Beav.  648. 

According  to  Toulmin  v.  Steere,  3  Mer.  210,  neither  the  mortgagor  paying 
ofi  the  first  mortga^  and  getting  in  the  legal  estate,  nor  the  first  moitgagee 
purchasing  the  equity  of  redemption,  and  thus  putting  himself  in  the  place 
of  the  mortgagor,  can  (in  the  absence  of  any  contemporaneous  expres-'ion  of 
intention  to  keep  it  alive)  set  up  the  prior  mortgage,  as  against  subsequent 
incumbrances  of  which  he  has  constructive  or  actual  notice.  See  also  Otter 
V.  L.  Vaux,  6  D.  M.  &  G.  638,  643 ;  Squire  v.  Ford,  9  Ha.  47 ;  Brown  v. 
Stead,  5  Sim.  535 ;  Chessyre  v.  BUs,  2  Giff.  287. 

The  principle  of  this  decision  will  not,  however,  be  extended :  see  Adams 
V.  Angell,  5  Ch.  D.  634  ;  Stevens  y.  Mid  Hants  By,  Co.,  8  Ch.  1064  ;  Anderson 
v.  Pigfnet,  lb.  180;  Watte  v.  Symes,  1  D.  M.  &  G.  240;  O'Lout/hlin  v.  Fitz- 
gerald, I.  B.  7  Eq.  483 ;  and  see  Fish.  Mort  807,  808  ;  4th  ed.  755,  756. 

And  a  trustee  m  bankruptcy  does  not,  by  purchasing  from  the  first  mort- 
gagee of  the  bankrupt,  let  in  the  second  mortgagee  as  first  incumbrancer ; 
but  such  a  purchase  does  not  extinguish  the  right  of  the  second  mortgagee  to 
redeem :  Bell  v.  Sunderland  B.  B.  Soc.,  24  Ch.  D.  618. 

The  intention  to  keep  the  charge  aUve  against  subsequent  incumbrancers 
may  be  inferred  from  surrounding  circumstances  without  express  declara- 
tion :  Adams  v.  Angell,  sup.  (where  the  purchase  of  the  equity  of  redemption 
by  first  mortgagee  was  from  the  bankrupt  mortgagor's  trustee,  after  decree 
in  a  foreclosure  suit,  in  which  first  mortgagee  was  Pit,  and  to  which  second 
mortgagee  was  a  party) ;  and  where  an  owner  of  five-sixths  paid  off  a  charge 
on  the  entirety  pending  a  suit  to  set  aside  the  sale  of  one  of  such  sixths  to 
him,  and  took  a  reconveyance  as  to  the  five-sixths,  and  a  transfer  as  to 
the  other  sixth,  the  charge  was  held  to  be  kept  alive  as  to  the  disputed  sixth : 
Be  Pride,  Shackell  v.  Colnutt,  (1891)  2  Ch.  135  ;  and  see  Hayden  v.  Kirkpatrick, 
34  Beav.  645. 

If  the  money  was  not  advanced  upon  the  faith  of  the  land  no  case  of  tack- 
ing can  arise-:  aeeLacey  v.  Ingle,  2  Ph.  413  (where  the  right  was  refused  to  a 
person  who,  after  advancing  money  on  the  security  of  the  purchase-money  of 
an  estate  contracted  to  be  sold,  free  from  inciunbrances,  took  an  assignment 
of  a  mortgage  prior  to  t^e  contract) :  see  also  1  L.  C.  Eq.  668,  669 ;  6th  ed. 
710;  Spenoe,  vol.  ii.,  737,  &c. 

As  against  the  mortgagor  or  puisne  incumbrancers,  debts  by  specialty  or 
simple  contract  (not  being  charges  made  on  the  security  of  the  land)  could 
not  be  tacked:  Morret  v.  Baske,  2  Atk.  53 ;  Brace  v.  Ds.  Marlborough,  2  P. 
Wms.  491. 

And  a  mortgagee  of  a  policy  of  assurance  having  received  under  the  policy 
more  than  the  amount  due  for  principal  and  interest,  ccuinot  retam  the 
balance  in  discharge  of  an  unsecured  debt  due  from  the  assured :  Be  Greg- 
son,  Christison  v.  Bolam,  36  Ch.  D.  223  ;  following  Talbot  v.  Frere,  sup.,  and 
disapproving  Be  ffasel/oofs  Estate,  13  Eq.  327,  and  Spalding  v.  Buding,  26 
Beav.  637. 

As  against  the  heir  or  devisee  of  a  deceased  mortgagor,  debts  for  which  the 
real  estate  was  assets  can  be  tacked  to  a  mortage  of  realty,  but  not  as 
against  his  devisees  in  trust  for  payment  of  debts :  Irby  v.  /.,  22  Beav.  217. 

And  since  3  &  4  W.  4,  o.  104,  simple  contract  debts  may  be  tacked  against 
the  heir  and  devisee  also,  whenever  the  equity  of  redemption  is  assets  for 
payment  of  simple  contract  debts. 

But  this  right  of  tacking  as  against  the  estate  of  a  deceased  mortgagor  was 
not  permitted  to  the  prejudice  of  other  creditoip :  Heams  v.  Bancs,  3  Atk. 
630 ;  Bolfe  v.  Chester,  20  Beav.  613 ;  Thomas  v.  T.,  22  Beav.  341 ;  nor  of  the 
assignee  of  the  heir  or  exor :  Coleman  v.  Winch,  1  P.  Wms.  776 ;  and  see 
eases  coUected,  Fish.  Mort  616 ;  4th  ed.  673,  674. 
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In  a  suit  by  mortgagor's  heir  to  redeem,  twenty  years*  arrears  of  interest 
due  on  the  covenant  may  be  tacked  to  the  amount  recoTerable  out  of  the 
land :  Elnj  v.  Norwood^  5  1).  &  S.  240 ;  and  sembUy  in  a  foreclosure  suit  also, 
upon  a  proper  case  being  made  by  the  pleadings :  Sinclair  v.  Jackson,  17 
Beav.  405,  sup,  p.  1611. 

Ou  the  principle  that  debts  not  charged  upon  the  land  could  not  be  tacked, 
a  judgment  creditor  before^  1  &  2  Y.  c  110,  not  being  considered  as  haying 
an  estate  in«  or  as  having  advanced  his  money  on  the  security  of,  the  land — 
**  neither  JUS  in  re  nor  jus  ad  rem" — did  not,  by  subsequently  getting  in  a 
legal  mortgage,  acquire  the  right  to  tack :  but  on  the  other  hand  a  creditor 
by  mortga>;o  was  entitled  to  tack  subsequent  advances  upon  a  judgment :  see 
Lnce9/  v.  ingle,  2  Ph.  422;  Exp,  KnoU,  11  Ves.  617;  Brace  v.  Da.  Marl- 
boro'ufjh,  2  P.  Wms.  492. 

As  under  1  &  2  Y.  c.  110,  money  lent  upon  a  judgment  duly  registered 
constituted  a  char^  upon  the  land,  the  right  of  tacking  a  legal  mortgage 
subseouently  acquired  attached:  see  Fish.  Mort.  610;  4th  ed.  d66,  567; 
though  this  has  been  doubted :  see  1  L.  C.  Eq.  pp.  669,  &c. ;  6th  ed.  71U  &c. 

But  since  27  &  28  Y.  c.  112,  the  land  is  not  affected,  and  the  right  to  tack 
will  not,  it  seems,  arise  until  the  land  shall  have  been  actually  delivered  in 
execution  by  writ  of  elegit  as  thereby  provided :  see  Sect.  XI.,  **  Judgments," 
sup,  p.  1721. 

And  see  Chamjmegs  v.  Burland^  19  W.  B.  148,  that  where  there  has  been 
actual  delivery  of  the  land  in  execution  by  the  return  of  the  sheriff  to  the 
writ  of  elegit,  a  prior  mortgagee  without  notice  of  the  elegit  cannot  on 
redemption  by  the  elegit  creditor  tack  a  subsequent  charge  to  his  first 
mortgage. 

By  the  Y.  &  P.  Act,  1874  (37  &  38  Y.  c.  78 J,  s,  7,  it  was  provided  that  no 
priority  or  protection  shoula  be  given  or  allowed  to  any  estate,  right  or 
interest  in  land  by  reason  of  such  estate,  &c.  being  protected  by  or  tacked 
to  any  legal  or  other  estate  or  interest  in  such  land,  though  the  person  claim- 
ing such  priority  or  protection  should  claim  as  a  purchaser  for  value  without 
notice. 

This  provision,  which  seems  to  have  affected  consolidation  as  well  as  tack- 
ing, was,  by  the  Land  Transfer  Act,  1875  (38  &  39  Y.  c.  87).  s.  129,  repealed 
as  from  the  date  at  which  it  came  into  operation  (7  Aug.  1874),  except  as  to 
anything  duly  done  thereunder  before  the  commencement  of  the  repealing 
Act  (1  Jan.  1876). 


Section  XVL — Annuities  and  Eest-charges. 

1.  Redemption  of  Annuity. 

Declare  the  Pit  M.  entitled  to  redeem  the  annuity  of  £ —  in  the 
pleadings  mentioned,  upon  payment  of  the  principal  sums  of  £ —  and 
£ — ,  and  interest  thereon  after  the  rate  of  £ —  p.  c.  per  ann. ;  And 
Let  the  following  accounts  be  taken,  that  is  to  say : — 1.  An  account 
of  what  is  due  to  the  Defts  J.  &c.,  as  exors  of  B.  the  testator  &c.,  for 
principal  and  interest,  after  the  rate  of  £4  p.  c.  per  ann.,  £rom  &c., 
and  for  their  costs  of  this  action,  such  costs  to  be  taxed  &o. ;  2.  An 
account  of  what  sums  the  said  B.,  in  his  lifetime,  or  the  Defts  J.  &c., 
his  exors,  since  his  decease,  have  received  on  account  of  the  said 
annuity;  And  Let  whai  shall  appear  to  have  been  so  received  on 
account  of  the  said  annuity  be  applied,  first  in  discharge  of  the  interest 
of  the  said  sums  of  £ —  and  £ — ,  and  then  in  reduction  of  the  prin* 
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cipal ;  And  Let,  upon  the  Fit  paying  to  the  Defts  J.  &c.  what  shall  be 
certified  to  remain  due  to  them  for  principal,  interest,  and  costs  as 
aforesaid,  after  such  deductions  as  aforesaid,  within  &c.,  the  said 
Defts  deliver  up  to  the  Pit  his  securities  for  payment  of  the  said 
annuity  (upon  oath,  if  required),  and  release  and  assign  the  said 
annuity  to  the  Fit,  or  to  whom  he  shall  appoint,  such  release  and 
assignment  to  be  settled  &c.,  in  case  the  parties  differ. — In  default 
Pit's  bill  to  stand  dismissed. — Liberty  to  apply, — Moore  v.  Rowe^  M.  R,, 
12  Nov.  1829,  B.  745. 

For  decree  for  redemption  of  one  annuity,  and  setting  another  aside  for 
iraud,  see  Matthew  v.  Hanscomh,  L.  C,  27  Feb.  1771,  B.  538 ;  and  see  Byne 
V.  Vivian,  I^.  C,  28  Jan.  1800,  A.  337 ;  Knight  v.  Bowyer,  M.  E.,  16  July, 
1857,  A.  1705;  S.  (7.,  23  Beav.  609. 


2.  The  Like. 

Declare  that  the  indentures  of  grant  of  annuity  dated  &c.  in  the 
pleadings  mentioned  ought  to  stand  as  a  security  for  the  amount 
which,  upon  taking  the  accounts  hereinafter  directed,  shall  be  found  due 
from  the  Pit  to  the  estate  of  W.  deceased ;  Account  of  aU  receipts, 
payments,  and  advances  of  or  by  the  said  W.  deceased,  for,  to,  or  on 
behalf  of  the  Pit,  and  of  all  money  due  or  owing  from  the  Pit  to  the 
estate  of  W.  upon  the  mortgage  security  dated  &c. ;  Declare  that  in 
taking  such  account  the  Pit  is  chargeable  with  interest  at  the  rate  of 
£5  p.  c.  per  ann.  on  so  much  only  of  the  several  consideration  moneys 
expressed  in  the  said  several  grants  of  annuity  in  the  pleadings 
mentioned,  as  at  the  dates  of  the  several  indentures  granting  the  same 
respectively  shall  appear  to  have  been  due  and  owing  from  the  Pit  to 
the  said  W. ;  And  upon  payment  by  the  Pit  into  Court  &c.  of  the 
amount  which  shall  be  certified  to  be  due  from  the  Pit  upon  such 
account  within  nine  months  after  the  Chief  Clerk  shall  have  made  his 
certificate,  together  with  the  Defts'  costs  of  this  action,  to  be  taxed 
&c.,  Let  the  Defts  respectively,  at  the  Pit's  costs,  reconvey  &c.,  and 
deliver  up  &c.  ;  But  in  default  Fit  to  stand  foreclosed  and  to  execute 
proper  assurances. — Liberty  to  apply  as  to  the  amount  paid  into  Court. 
—Lysaght  v.  Weatmacott,  M.E.,  19  Feb.  1864,  B.  884;  S.  C,  33  Beav. 
417;  3N.  R.  699. 

3.  Arrears  of  Freehold  Rent-charges  raised  hy  Sale. 

Declare  that  the  Pit  and  all  other  the  grantees  or  persons  now 
entitled  to  the  benefit  of  the  several  rent-charges  of  40«.  each,  granted 
by  S.  as  in  the  bill  mentioned,  and  charged  upon  and  issuing  out  of  the 
hereditaments  comprised  in  the  indenture  dated  &c.,  are  respectively 
entitled  to  a  charge  upon  the  said  hereditaments  for  the  amount  due  to 
them  for  the  arrears  of  such  rent-charges  respectively,  and  to  have  the 
same  raised  by  sale  of  the  said  hereditaments ;  And  Let  the  following 
&c. :  1.  An  inquiry  who  are  the  persons  other  than  the  Pit  now  entitled 
to  the  benefit  of  such  rent-charges  respectively ;  2.  An  account  of  what 
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is  due  to  tlie  Fit  for  the  arrean  of  his  rent-diarge  of  40«.  secured  by 
the  said  indenture,  and  to  all  other  the  grantees  or  other  persons 
entitled  to  the  benefit  of  the  several  other  charges  chained  upon  and 
issuing  out  of  the  hereditaments  as  aforesaid. — Tax  all  parties  their 
costs  of  action ;  And  Let  the  said  hereditaments,  or  a  competent  part 
thereof  to  raise  the  amount  due  to  the  Pit  and  all  other  the  grantees 
or  persons  now  entitled  to  the  benefit  of  such  several  rent-charges  for 
such  arrears,  and  for  the  costs  of  all  parties  in  this  action,  and  also  the 
balance  due  to  the  receiver  appointed  in  this  action,  be  sold  ^*ith  the 
approbation  of  the  Judge. — Pay  purchase-money  into  Court. — Adjourn 
&c.— Liberty  to  apply.— W^AiVe  v.  Janus,  M.  R,  17  Nov.  1858,  B.  409 ; 
and  for  the  like  decrees,  see  Oodlee  v.  James^  M.  B.,  19  Nov.  1868, 
A.  2817 ;  Hall  v.  Hurst,  2  J.  &  H.  76. 

4.  Charge  by  Inchstire  Commissioners  on  Inheritance  of  Olebe  Lands 

enforced  by  Sale, 

Deolabb  that,  by  virtue  of  the  absolute  order,  dated  &c.  {an  order  of 
the  Inclosure  Commissioners  under  the  provisions  of  the  General  Land 
Drainage  and  Improvement  Company* s  Act,  1849,  12  j*  13  V,  c.  xci.),  in 
the  pleadings  mentioned,  the  Pits  are  entitled,  in  priority  to  all  other 
persons,  to  a  charge  on  the  K.  rectory  estate,  in  the  pleadings  men- 
tioned, for  the  half-yearly  payments  now  due,  and  hereafter  to  become 
due,  of  the  rent-charge  of  116/.  in  the  pleadings  mentioned. — ^Account 
of  such  half-yearly  payments,  and  directions  for  sale  of  a  sufficient  part 
of  the  said  K.  rectory  estate  to  meet  the  amount  due,  and  the  Pits' 
costs,  charges  and  expenses,  and  costs  of  action. — Purchase-money  to 
be  paid  into  Court. — Liberty  to  apply. — The  Scottish  Widows'  Fund 
V.  Craig,  V.-C.  Hall,  6  Feb.  1882,  B.  267 ;  S,  C,  20  Ch.  D.  208. 

NOTES. 

AITNTTITIES. 

By  17  &  18  V.  c.  90  (Usury  Laws  repeal)  the  neoessitv  of  enrolling  a 
memorial  of  annuity  deeds,  imposed  by  53  G.  3,  c.  141,  and  further  regulated 
by  3  G.  4,  c.  92,  and  7  G.  4,  c.  77,  was  abolished  by  the  rep^  of  these  Acts. 

But  by  18  &  19  V.  c.  15,  ss.  12,  14»  no  annuitjr  or  rent-chaige  for  life,  or 
for  years  determinable  on  death,  granted  otherwise  than  by  marriage  settle- 
ment or  will,  shall  affect  lands  as  against  purchasers,  mortgagees,  or  creditors 
unless  and  until  a  memorandum  containing  the  name,  place  of  abode,  and  the 
title,  trade,  or  profession  of  the  person  whose  estate  is  to  be  affected  thereby, 
and  the  date  of  the  assurance  whereby  the  annuity,  or  rent,  or  charge  is 
granted,  and  the  annual  sum  to  be  paid,  shall  be  left  for  registration  with 
the  senior  Master  of  the  Common  Pleas  (now  at  the  Central  Office,  0.  LXI.  la). 

On  the  question  whether  the  transaction  is  a  loan  or  a  purchase  of  an 
annuity  absolutely,  see  Bulwer  v.  AstUy,  1  Ph.  422 ;  Vtmer  v.  Winstnnley,  2 
Sc.  &  L.  393.  The  Court  will  incline  to  hold  annuities  redeemable :  Lonyuet 
V.  Scawen,  1  Vez.  402 ;  and  in  the  case  of  a  life  annuity  with  a  power  of  re- 
purchase, such  power  will  receive  a  liberal  construction :  Joy  v.  Birch,  4  CI.  & 
F.  57 ;  Sugd.  Law  Prop.  667,  668. 

The  rule  is  not  to  give  interest  upon  arrears  of  an  annuity,  though  it  wiU 
be  allowed  where  the  grantor  has  been  guilty  of  misconduct  for  the  purpose 
of  evading  payment,  or  where  his  incumbrancers  have  prevented  perception 
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of  the  annuity :  Martyn  v.  Blake,  8  1).  &  War.  125 ;  E,  Mansfield  v.  Ogle,  4 
D.  &  J.  38 ;  and  see  pp.  1378,  1379,  sup. 

By  analogy  to  the  construction  put  upon  the  Begistry  Acts,  sup,  pj).  1753, 
1754,  it  has  been  held  that  an  annuity  deed,  though  unregistered,  is  valid 
against  all  subsequent  incumbrancers  who  take  with  notice  of  it,  and  as 
against  the  grantor's  trustee  in  bankruptcy :  Oreaves  v.  Tofield,  14  Ch.Div. 
663. 

If  the  relation  of  trustee  and  c.  q,  ir,  has  been  created,  the  case  falls  within 
3  &  4  W.  4,  c.  27,  s.  25,  and  as  against  the  grantor  and  his  subsec^uent  incum- 
brancers the  arrears  of  an  annuity  to  be  recovered  are  not  limited  to  six 
years ;  but  if  there  is  a  simple  charge  of  the  annuity  on  the  land,  and  an 
express  trust  has  not  been  created  for  the  grantee,  only  six  years*  arrears  can 
be  recovered  under  3  &  4  W.  4,  c.  27,  s.  42  :  see  Lewis  v.  Dunarmbe,  29  Beav. 
175 ;  Cox  V.  Dolman,  2  D.  M.  &  G.  592 ;  Lawton  v.  Ford,  2  Eq.  97 ;  Locking 
Y.  Parker,  8  Ch.  30;  SheH.  R.  P.  S.  251,  259  (and  cases  there  cited). 

And  as  to  the  operation  of  time  as  a  bar  to  express  trusts,  see  and  compare 
Jud.  Act,  1873,  s.  25  (2),  with  R.  P.  Lim.  Act,  1874  (37  &  38  V.  c.  57),  s.  10. 

As  to  the  right  of  an  annuitant,  or  grantee  of  a  rent-charge,  to  have  the 
arrears  raised  by  sale,  see  Hall  v.  Hurst,  2  J.  &  H.  76 ;  White  v.  James,  26 
Beav.  191,  sup,  f'orm  3;  Scottish  Widows'  Fund  v.  Craig,  20  Ch.  D.  208,  sup. 
Form  4. 

In  the  absence  of  special  contract,  a  policy  of  assurance  effected  by  the 
grantee  of  an  annuity,  oy  way  of  security  on  the  grantor's  life,  belongs,  on 
redemption  of  the  annuity,  to  the  grantee,  and  not  to  the  grantor :  Knox  v. 
Turner,  5  Ch.  615 ;  9  Eq.  155 ;  Bash/ord  v.  Cann,  33  Beav.  109 ;  Gottlieb  v. 
Cratich,  4  D.  M.  &  G.  440 ;  Courteuay  v.  Wright,  2  GifE.  337 ;  Preston  v. 
NeeU,  12  Ch.  D.  760. 

RENT-CHAROES. 

By  the  Conveyancing  Act,  1881,  s.  44,  powers  of  distress  and  entry,  and, 
bjr  sect.  45,  powers  of  redemption,  with  the  sanction  of  the  Copyhold  Com- 
missioners (Board  of  Agriculture),  are  given  to  persons  entitled  to  rent- 
charges,  or  mterested  in  the  land  charged  respectively. 

Under  22  &  23  V.  c.  35,  s.  10,  where  land,  subject  to  a  rent-charge,  is  sold 
in  lots,  and  the  owner  releases  the  purchaser  of  one  lot  only,  the  whole  rent- 
charge  is  not  extinguished,  but  only  a  proportionate  part  can  be  recovered 
from  the  other  purchasers  :  Booth  v.  Smith,  14  Q.  B.  Div.  318. 

The  holder  of  a  rent-charge,  charged  upon  glebe  lands  of  a  benefice,  under 
a  special  Act,  was  entitled  to  the  ordinary  remedy  of  having  the  arrears 
raised  by  sale,  though  the  Act  gave  powers  of  distress  and  entry,  which, 
however,  were  inenectual  in  consequence  of  the  glebe  land  being  un- 
tenanted :  Scottish  Widows'  Fund  v.  Craig,  20  Ch.  D.  208,  Form  4,  sup,  p. 
1760;  and  see  Northtrn  Ass.  Co,  v.  Harrison,  W.  N.  (89^  58,  74 ;  in  which 
case  notice  was  ordered  to  be  given  to  the  patron,  and  ne  and  the  bishop 
declining^  to  interfere,  judgment  was  given  in  the  same  form.  And  the 
powers  given  to  the  owner  of  a  rent-charge,  as  consideration  for  enfran- 
chisement under  the  Copyhold  Act  (50  &  51  Y.  c.  73),  s.  16,  do^not  preclude 
him  from  enforcing  his  other  remedies. 

Bent-charge  in  lieu  of  tithes  is  not,  by  6  &  7  W.  4,  c.  71,  rendered  a  charge 
on  the  inheritance,  and  the  owner  is  not  entitled  to  a  sale  in  order  to  recover 
arrears :  Bailey  v.  Badham,  30  Ch.  Div.  84. 

Where  a  tenant  for  life  char;^;ed  lands  with  an  annuity,  but  did  not 
covenant  for  payment,  the  annuitant  was,  nevertheless,  a  specialty  creditor 
on  the  general  assets  for  arrears  accrued  in  the  lifetime  of  the  tenant  for  life : 
Crawford  v.  Annally,  23  L.  R.  113. 

Ajid  that  since  the  abolition  of  real  actions,  an  action  of  debt  ma^  be  brought 
against  the  terre-tenant  in  respect  of  a  rent-charge  during  such  time  as  he  is 
in  possession  as  owner  of  the  land,  see  Thomas  v.  Sylvester,  L.  B.  8  Q.  B. 
368 ;  Be  Blackburn  Building  Society,  Exp,  Graham,  42  Ch.  Div.  343,  346, 
347 ;  Swift  V.  Kelly,  24  L.  B.  Ir.  107 ;  /Scarce  v.  Cook,  43  Ch.  Div.  619,  528, 
632. 

The  owner  of  a  rent-charge  is  not  in  the  position  of  a  mortgagee,  so  as  to 
be  entitled  to  restrain  waste  by  the  terre-tenant :  Sandemann  v.  BushUm,  61 
L.  J.  Oh.  136 ;  66  L.  T.  N.8.  180. 
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Section  XVJLl. — ^Benefit  Building  Societies. 

1.  Redemption  on  Payment  of  all  future  Subscriptions  until  Dissolu-' 
tion  of  Society — Probable  Duration  to  be  calculated^  and  future 
Payments  to  be  treated  as  immediately  due. 

The  Fit  by  his  bill  admitting  that  be  is  not  entitled  to  receive  any* 
thing  in  respect  of  profits  on  his  twelve  shares  and  a  half  in  the 
Equitable  Provident  Association  in  the  pleadings  mentioned;  1.  Let 
an  account  be  taken  of  aU  subscriptions,  redemption  moneys,  and  other 
payments  due  and  owing  and  payable,  and  hereafter  to  become  due, 
owing,  and  payable  by  the  Fit,  as  a  member  of  the  said  association,  to 
the  Defts  B.  &c.,  as  the  trustees  of  the  said  association,  in  respect  of 
the  said  shares,  under  and  by  virtue  of  the  indenture,  dated  &c.,  and 
the  rules  and  regulations  of  the  said  association  therein  also  mentioned; 
And  in  taking  such  account,  Let  the  probable  duration  of  the  said 
association,  according  to  the  said  rules  and  regulations,  be  calculated ; 
And  Let  all  moneys  which,  having  regard  to  such  probable  duration, 
might  at  any  time  hereafter  become  due  from  the  Pit,  be  considered  as 
due  at  the  time  of  taking  such  account. — Tax  the  Defts  their  costs 
of  this  action,  and  their  costs,  charges,  and  expenses  properly  incurred 
in  the  sale  of  the  leasehold  hereditaments  situate  in  &c.,  part  of  the 
estates  comprised  in  the  said  indenture,  dated  &c.,  and  also  their  costs 
of  the  action  of  ejectment  in  the  pleadings  mentioned ;  And  Let  the 
total  amount,  due  to  the  said  Defts  for  such  subscriptions,  redemption 
moneys,  and  other  pa3rments  as  aforesaid,  and  for  such  costs,  and  costs, 
charges,  and  expenses  as  aforesaid,  be  certified ;  2.  Let  an  account  be 
taken  of  the  money  received  by  the  Defts  B.  &c.,  from  the  sale  of  the 
copyhold  hereditaments,  and  of  the  rents  and  profits  of  the  freehold 
hereditaments  comprised  in  the  said  indenture,  dated  &c.,  come  to  the 
hands  of  the  said  Defts  as  such  trustees,  or  any  other  person  or  persons 
&c.,  on  the  footing  of  wilful  default ;  And  Let  the  amount  of  the  money 
to  arise  from  such  sale,  and  what  shall  be  coming  on  the  said  account 
of  rents  and  profits,  be  deducted  from  what  shall  appear  to  be  due  few 
such  subscriptions,  redemption  moneys,  and  other  payments,  and  for 
the  said  costs,  and  costs,  charges,  and  expenses,  when  so  taxed  as 
aforesaid ;  And  Let  the  Pit  pay  to  the  Defts  B.  &c.,  as  the  trustees  of 
the  said  association,  what  upon  the  balance  of  the  said  accounts  shall 
be  certified  to  remain  due  to  them  for  such  subscriptions,  redemption 
moneys,  and  other  payments,  costs,  and  costs,  charges,  and  expenses 
as  aforesaid,  after  such  deduction  as  aforesaid,  within  six  months  after 
&c.,  at  such  &c. ;  And  thereupon  Let  the  Defts  B.  &c.,  as  such  trustees, 
indorse  a  receipt  or  acknowledgment  of  payment  on  the  said  indenture, 
dated  &c.,  pursuant  to  the  Act  of  Parliament  in  that  behalf,  and  accord- 
ing to  the  rules  and  regulations  of  the  said  association,  and  deliver  up 
to  the  Pit  and  the  Deft  M.,  or  to  whom  they  shall  appoint,  all  deeds 
«^c. ;  And  Let  thereupon  also  the  Defts  B.  &c.,  at  the  costs,  charges, 
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and  expenses  of  the  Pit,  and  the  Deft  M.,  his  wife,  reoonyey  the  said" 
freehold  hereditaments  to  the  Fit  and  the  Deft  M.,  or  as  they  shall 
appoint,  free  and  clear  &c. ;  in  default  Pit's  bill  to  stand  dismissed 
with  costs. — Liberty  to  apply. — Moaley  v.  Baker,  V.-C.  W.,  19  Feb. 
1848,  B.  1163  ;  6  Ha.  87  ;  afp.  L.  0.,  see  3  D.  M.  &  G.  1032,  n. ;  18  L. 
J.  Ch.  467. 

And  see  Seagrave  v.  Pope,  1  D.  M.  &  G.  783,  in  which  the  principle  of  the 
above  decree  was  approved. 

In  The  Provident,  &c.  Building  8oc.  v.  QreenhiU,  38  L.  T.  N.S.  140 ;  9  Ch. 
D.  122,  it  was  held  that  the  account,  which  was  directed  in  the  ordinary 
terms  '*  of  what  is  due  for  principal,  interest,  and  costs  under  the  indentures, 
dated,  &c.,"  included  all  fines  and  other  payments  due  under  the  securities. 

For  the  decree  in  this  case,  see  Eeg.  Lib.  1877,  B.  2064. 


2.  Profits  payable  to  withdraicing  Member — No  Provision  for  de- 
termining the  probable  Duration  of  the  Society — Plaintiff  having 
paid  the  Trustees^  Demands  tinder  Protest. 

'*  Let  an  account  be  taken  of  all  subscriptions,  redemption  moneys, 
and  other  payments,  which,  upon  the  21st  day  of  Aug.  1855  [the  day  of 
payment  by  Pit],  were  due,  owing,  and  payable  by  the  Pit  as  a  member 
of  the  society  in  the  pleadings  mentioned  to  the  Defts  H.  &c.,  as  the 
trustees  of  the  said  society,  in  respect  of  the  Pit's  shares  in  the  said 
society,  under  and  by  virtue  of  the  indentures,  dated  &c.,  in  the  plead- 
ings mentioned,  and  the  rales  and  regulations  of  the  said  society 
therein  also  mentioned ;  and  in  taking  the  said  account,  the  longest 
period  during  which  the  said  society  could  possibly  last,  having  regard 
to  its  net  assets,  and  the  amount  of  monthly  subscriptions  and  re- 
demption moneys  then  still  continuing  payable,  and  to  the  number  of 
shares  in  the  said  society  then  to  be  provided  for,  is  to  be  calculated ; 
And  the  Pit  is  to  be  charged  with  aU  subscriptions  and  redemption 
moneys  which  would  become  due  and  payable  by  him,  assuming  the 
said  society  to  endure  for  the  whole  of  that  period,  such  moneys  to  be 
treated  as  a  debt  presently  due  from  him  on  the  said  21st  day  of  Aug. 
1855  ;  And  Declare  that  the  Pit  was  entitled  on  the  said  21st  day  of 
Aug.  1855,  to  the  same  share  of  profits,  or  bonus  in  respect  of  his 
said  shares,  as  was  at  that  time  allowed  by  the  said  society,  or  the 
directors  thereof,  to  withdrawing  members. — Tax  the  Fit's  costs  of 
action,  including  the  costs  of  taking  the  account  hereby  directed; 
and  in  taking  such  account  the  Pit  is  to  be  credited  with  the  sum  of 
£ —  on  each  of  his  said  shares,  being  the  amoimt  of  bonus  payable 
to  the  withdrawing  members  on  the  said  2l8t  day  of  &c.,  and  with  the 
amount  of  the  said  costs  when  taxed ;  And  Let  the  Pit  pay  to  the 
Defts  H.  &c.,  as  the  trustees  of  the  said  society,  what,  if  anything, 
shall  be  certified  to  be  due  to  them  for  such  subscriptions,  redemption 
moneys,  and  other  payments  as  aforesaid,  after  deducting  the  said 
share  of  profits  or  bonus,  and  the  amount  at  which  the  Fit's  costs 
shall  be  taxed  as  aforesaid,  within  one  month  after  &c.,  at  such 
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ftc."  In  default  Pit's  bill  to  be  dismissed— '<  Bat  in  case  it  shall 
appear  that  the  sum  of  £ —  and  £ —  for  costs  paid  by  the  Pit  to  the 
Defts  on  the  2lBt  day  of  &c.,  exceeded  the  amount  which  was  on  that 
day  due  from  the  Pit  to  the  Defts,  then  Let  the  amount  of  such 
excess  be  certified  ;  And  Let  the  Defts  H.  &c.  within  one  month 
after  the  date  of  the  Chief  Clerk's  certificate,  pay  to  the  Pit  out  of  the 
funds  and  moneys  of  the  said  association  the  amount  which  shall  be  so 
certified  to  have  been  overpaid,  with  interest  thereon,  less  the  amount 
of  the  Pit's  costs,  to  be  taxed  as  aforesaid,  after  the  rate  of  £4  p.  c. 
per  ann.,  from  the  21st  day  of  &c.  to  the  day  of  payment." — ^Liberty  to 
apply.— ^rcA«r  ▼.  Harrison,  V.-C.  S.,  24  Nov.  1856,  A.  121 ;  aff.  7  D. 
M.  &  O.  404. 

For  similar  decree,  where  Pit  had  not  paid  the  amount  claimed  before 
suit,  with  account  of  amount  due  at  the  date  of  Pit's  notice  to  redeem,  and 
in  default  of  payment,  bill  to  be  dismissed,  see  Smith  v.  PilkinyUmy  Y.-C.  S., 
16  Dec.  1857,  B.  762;  4  Jur.  N.S.  58;  aff.  1  D.  F.  &  J.  120;  following  the 
principle  of  the  decree  in  Fleming  v.  Sd/y  3  D.  M.  &  G.  997,  1031  (upon 
similar  rules  and  under  the  same  circiunstances). 

3.  Order  for  Payment  of  Fines  as  a  Personal  Deht^  and  Decree  for 
Redemption  of  Mortgage, 

Decla&b  that  the  Pit  is  liable  to  pay  to  the  —  Society  the  sum  of 
£115  4«.  stated  to  be  the  amount  due  for  contributions  in  respect  of 
his  —  shares  in  the  said  society  from  the  end  of  the  —  year  of  the 
said  society  at  £ —  per  share,  under  the  new  rules  of  the  society,  as  a 
personal  debt  only,  and  not  on  the  security  of  the  hereditaments  com- 
prised in  the  indenture  of  mortgage  dated  &c. — Vary  the  certificate  by 
declaring  that  £  1 4 1  1 2«.  is  the  amount  due  from  the  Pit  to  the  society  on 
the  said  security,  instead  of  £256  16«. ;  And  Let  the  Pit  on  or  before  the 
21st  July  next  pay  to  the  Defts  F.  {the  trustees  of  the  society)  the  said 
sum  of  £115  4«.  in  discharge  and  full  satisfaction  of  all  further 
liability  of  the  Pit  to  the  Defts,  or  the  said  society,  or  the  members 
thereof,  or  otherwise  beyond  the  said  sum  of  £141  12«.  hereinafter 
mentioned ;  And  Let  the  Pit  on  the  21st  July  next  pay  unto  the  Defts 
F.  &c.,  as  trustees  of  the  society,  the  sum  of  £141  12«.,  being  the 
amount  due  from  the  Pit  upon  the  security  of  the  mortgaged  pre- 
mises ;  And  Let,  upon  such  payment  being  made,  the  Defts  F.  &c.,  as 
such  trustees,  indorse  a  receipt  on  the  indenture  of  mortgage  dated  &c., 
according  to  the  rules  of  the  said  society ;  And  Let  two  guineas  be 
paid  by  the  Pit  as  the  costs  of  and  occasioned  by  such  receipt ;  And 
Let  the  said  Defts  thereupon  deliver  up  &o.,  and  at  the  costs,  charges, 
and  expenses  of  the  Pit,  if  required  so  to  do,  reconvey  &c. — ^In  default 
of  payment  by  the  Pit  to  the  Defts  of  the  said  sum  of  £141  12«.  by 
the  21st  July  next,  action  to  stand  dismissed. — ^Tax  Defts  their  costs  of 
the  application  to  vary  the  certificate,  such  costs  when  taxed  to  be  paid 
by  Pit  to  the  Defts. — ^Liberty  to  apply. — See  Uandley  v.  Farmer^  M.  R., 
21  Jan.  1861,  A.  493 ;  S,  C,  29  Beav.  862. 


f  SECT,  xvn.]  Benefit  BuUding  Societies.  1766 

4.  Foreclosure — Special  Accounts. 

Upon  the  application  by  originating  summons  of  the  Pits,  and 
upon  hearing  counsel  for  the  applicants  and  for  the  Defts,  and  upon 
reading  &c. ;  It  is  ordered  that  an  account  be  taken  of  what,  if  any- 
thing, is  owing  to  the  Pits  imder  and  by  virtue  of  the  said  mortgage 
and  transfer  dated  &c.,  distinguishing  what  is  due  up  to  the  date  of 
the  certificate  to  be  made  pursuant  to  this  order  from  what  will  be 
due  thereafter,  and  for  their  costs  of  this  action  to  be  taxed  by  the 
Taxing  Master ;  and  in  taking  such  account  the  Deft  M.  A.  W.  is  not 
to  have  credit  for  all  sums  entered  in  the  books  of  the  St.  James's  Hall 
Mutual  Building  Society,  as  credited  to  W.  H.  W.  {since  deceased),  but 
only  for  so  much  thereof  as  on  a  plea  of  payment  he  would  be  entitled 
to  receive  credit  for  on  account  of  the  said  mortgage;  And  Let, 
upon  the  Deft  M.  A.  W.  paying  to  the  Pits  what  shall  be  certified  to 
be  due  to  them  up  to  the  date  of  the  Chief  Clerk's  certificate,  within 
six  months  after  the  date  of  the  Chief  Clerk's  said  certificate,  at  such 
time  and  place  as  shall  be  thereby  appointed,  and  upon  payment  of 
the  sever^  amounts  certified  to  be  due  thereafter,  the  Pits  re- 
assign the  premises  comprised  in  the  said  mortgage  free  and  dear  of 
and  from  all  incumbrances  done  by  them  or  any  person  claiming  by, 
from,  or  under  them,  or  by  those  under  whom  they  claim,  and  deliver 
up  (upon  oath  if  required)  all  deeds  and  writings  in  their  custody  or 
power  to  the  Deft  M.  A.  W.,  or  to  whom  she  shall  appoint;  But  in 
default  of  the  Deft  M.  A.  W.  paying  to  the  Pits  what  shall  be  certified 
to  be  due  to  them  up  to  the  date  of  the  said  certificate  by  the  time 
aforesaid,  the  Deft  M.  A.  W.  thenceforth  do  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  interest,  and  equity  of 
redemption  of,  in,  and  to  the  said  mortgaged  premises. — ^liberty  to 
apply. — Qarrett  v.  Watson,  Stirling,  J.,  at  Chambers,  2  May,  1892, 
A.  802. 

5.  Ch*der  to  indorse  Receipt  on  Mortgage  and  to  Deliver  up  Deeds, 

This  action  coming  on  for  trial  &c. — Let  the  Defts  indorse  the 
proper  statutory  receipt  and  discharge  upon  the  indenture  of  mortgage 
dated  &c.,  and  deliver  up  to  the  Pit  such  indenture  of  mortgage  with 
Buch  receipt  and  discharge  so  indorsed,  together  with  all  other  the 
Pit's  title  deeds  and  other  documents  in  their  possession  in  any  way 
relating  to  the  hereditaments  comprised  in  such  indenture  of  mortgage ; 
And  Let  Defts  repay  &c. — Buckle  v.  Lordonnyy  Kay,  J.,  12  Feb.  1887, 
A.  349 ;  56  L.  J.  Ch.  437. 

NOTES. 

Benefit  building  societies  are  now  res^ulated  by  the  Buildins  Societies  Act, 
1874  (37  &  38  Y.  c.  42).  which  consolidates  and  amends  the  mw  relatins?  to 
these  societies  ^repealing  6  &  7  W.  4,  c.  32),  and,  as  amended  by  38  &  39  V. 
c.  9,  provides  tnat  every  society,  the  rules  of  which  have  been  certified  under 
6  &  7  W.  4,  c.  32,  may  obtain  a  certificate  of  incorporation  under  the  Build- 
ing Societies  Act,  1874,  and  thereupon  shall  be  deemed  to  be  a  society  under 
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the  latter  Act.    A  further  amendment,  but  not  material  to  this  section,  was 
made  by  the  Building  Societiee  Act,  1877  (40  &  41  Y.  c.  63). 

The  Court  has  no  power  to  declare  the  certificate  of  incorporation  Toid  on 
tibe  ground  that  it  has  been  obtained  irregularly,  the  incorporation  of  bodies 
corporate  being  the  prerogative  of  the  Crown :  Olover  y.  Oifes,  18  Ch.  D.  173.. 

The  purpose  for  wnich  societies  may  be  established  under  the  Act  of  1874 
is  (sect.  13)  the  raising  by  the  subscriptions  of  the  members  a  stock  or  fund 
for  making  advances  to  members  out  of  the  funds  of  the  society  upon 
security  of  freehold,  copyhold,  or  leasehold  estates  by  way  of  mortgage. 
Societies  under  the  Act  are,  so  far  as  is  necessary  for  this  purpose,  to  have 
power  to  hold  land  with  the  right  of  foreclosure,  and  may  from  time  to  time 
raise  funds  by  the  issue  of  eiiares ;  and  may  repay  such  funds  when  no. 
longer  required  for  the  purposes  of  the  society ;  it  being  provided  that  any. 
lands  to  which  any  sucn  society  may  become  absolutely  entitled  by  fore- 
closure, or  by  surrender  or  other  exti^nguishment  of  the  ri^ht  of  redemption, 
shall,  as  soon  afterwards  as  may  be  conveniently  practicable,  be  sold  or 
converted  into  money. 

The  liability  of  members  is  limited  (sect.  14)  in  respect  of  any  share  on 
which  no  advance  has  been  made,  to  the  amount  actuuly  paid  or  in  arrear 
on  such  share ;  and  in  respect  of  any  share  upon  which  an  advance  has  been 
made,  to  the  amount  payaole  thereon  under  any  mortgage  or  other  security, 
or  under  the  rules  of  the  society. 

Barroufing  Memhere,'} — For  the  terms  upon  which,  having  regard  to  the 
rules  of  the  particular  society,  redemption  has  been  directed  in  the  case  of 
advanced  members,  see  Fleming  v.  Self,  Kay,  530 ;  3  D.  M.  &  U.  997  ;  Smith 
V.  PiUcingUm,  1  D.  F.  &  J.  120;  MoBley  v.  Baker,  6  Ha.  87;  3  D.  M.  &  Or. 
1032 ;  Archer  y.  Barrieon,  7  D.  M.  &  O.  404;  Sparrow  v.  Farmer,  26  fieay. 
511. 

In  the  absence  of  special  contract,  advanced  members  are  not  liable  to  contri- 
bute to  losses :  Tosh  v.  N.  British  Bldg,  Soc. ,  1 1  App.  Cas.  489 ;  Brownlie  v.  Rus- 
sell, 8  App.  Cas.  235  ;  Buckle  v.  Lordmny,  56  L.  J.  Ch.  437 ;  Be  West  Biding 
Bldg,  Soc,,  43  Ch.  D.  407;  Durham,  dtc.  Bldg.  Soc,  v.  Davidson,  61  L.  J.  Q.  B. 
473;  Re  Britannia  Bldg,  Soc.,  65  L.  T.  N.S.  196 ;  and  past  advanced  or  past 
investing  members  who  have  satisfied  all  their  obligations  under  the  rules  are 
no  longer  liable  to  contribute:  Re  West  Riding  Bldg.  Soc.,  Exp.  Pullman,  45 
Ch.  D.  463 ;  but  imder  a  clause  in  the  rules  providing  that  a  deficiency  of 
income  should  be  apportioned  between  investing  and  borrowing  members, 
the  advanced  members  are  liable  to  contribute  to  losses:  Re  West  Riding 
Bldg.  Soc.,  43  Ch.  D.  407. 

It  is  not  unusual  for  the  rules  to  stipulate  that  upon  a  sale  in  default  in 
payment  of  the  instalments,  all  moneys  due,  or  to  become  due  from  the 
mortgagor  in  respect  of  subscriptions,  fines,  interest,  &c.,  shall  be  retained 
out  of  the  proceeds.  In  such  case  the  member  is  not  entitied,  upon  the 
exercise  by  the  society  of  their  power  of  sale,  to  any  rebate  or  discount  in 
respect  of  subscriptions  not  due  at  the  time  of  sale,  as  in  the  case  of  a  volun- 
tary redemption  oefore  the  time  specified  in  the  mortgage:  Matterson  y. 
Elderfield,  4  Ch.  207. 

But  in  the  absence  of  such  stipulation,  the  society  cannot,  it  seems,  retain 
out  of  the  proceeds  of  a  sale  anything  in  respect  of  interest  and  instalments 
accruing  subsequent  to  the  sale :  Exp,  Osborne,  10  Ch.  41 ;  23  W.  B.  49 ;  and 
see  Re  (rDonohue,  1.  B.  10  Eo.  221 ;  and  it  is  a  question  of  construction  upon 
the  terms  of  a  mortgage  whetner  a  sum  paid  as  **  premium"  is  to  be  regarded 
as  capital  or  interest :  Exp.  Bath,  Re  Phillips,  27  Ch.  Div.  509. 

Whore  the  rules  provided  that  loans  on  mortgage  should  be  repaid  by 
annual  instalments  and  premiums  spread  over  a  number  of  years,  the  society 
were  entitled  to  add  the  whole  of  the  premiums  to  the  capital  and  chargi^ 
interest  upon  the  combined  amount,  and  on  the  borrower  i^eeming  before 
the  end  of  the  period  he  was  not  entitled  to  a  rebate  in  respect  of  future 
premiums:  Harvey  v.  Municipal  Bldg.  Soc.,  26  Ch.  Div.  273. 

Advanced  members  are  entitled  to  deduct  income  tax  from  so  much  of 
their  repayments  as  represents  interest:  ife  Middlesbrough  Bldg.  Soc.,  53 
L.  T.  N.S.  492. 

A  borrowing  member  cannot  redeem  his  mortgage  to  the  society  without 
paying  the  fines  duo  for  non-payment  of  the  monSdy  repayments :  Parker' 
v.  Butcher,  3  Eq.  762,  where  the  fines  were  held  not  to  bear  interest.  But 
see  Provident,  etc.  Society  v.  GreenhiU,  9  Ch.  D.  122,  sup.  p.   1763,  where 
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interest,  in  taking  the  account,  was  charged  on  the  fines  as  hemg  ibdndei 
in  the  terms  of  the  mortgage  contract. 

Payment  of  fines  and  subscriptions  due,  and  redemption  on  payment  of 
the  amount  due  on  the  mortgage,  may  be  directed  by  the  same  order :  Hand- 
Uy  V.  Farmer,  29  Beav.  363,  Form  3,  sup.  p.  1764. 

Bules  of  a  society  imposing  fines  in  case  of  repayments  by  borrowing 
members  being  in  arrear  will  not  (when  admitting  a  different  construction) 
be  construed  so  as  to  authorize  fines  cumulatiye  in  arithmetical  progression : 
Be  Tiemtj/,  I.  E.  9  Eq.  1 ;  and  see  Lovejoy  v.  MuUcerUy  46  L.  J.  Oh.  630,  for 
the  principle  of  calculating  such  fines. 

Members  advanced  prior  to  the  adoption  of  new  rules,  subjecting  the  equity 
of  redemption  of  advanced  members  to  additional  payments,  were  held  en- 
titled to  redeem  on  payment  of  the  sums  payable  according  to  the  rules 
existing  at  the  date  oi  their  advancements :  ne  Norwich y  <fcc.  Bldg,  Soc,,  Exp, 
Smith,  24  W.  R.  103. 

But  a  borrowing  member  who  covenants  to  pay  moneys  which,  according 
to  the  rules  for  the  time  being,  shaU  be  due,  will  be  bound  by  altered  rules ; 
Rosenberg  v.  Northumberland  Bldg.  Soc.,  22  Q.  B.  Div.  373  ;  and  semble,  also, 
though  the  rules  **  for  the  time  being"  are  not  referred  to :  Bradbury  v. 
Wild,  W.  N.  (92)  184 ;  and  as  to  the  validity  of  such  rules,  the  certificate  of 
the  registrar  is  conclusive :  Rosenberg  v.  Northumberland  Bldg,  Soc.,  sup. 

Statutory  Receipt."] — ^The  effect  of  the  statutory  receipt  under  6  &  7  "W.  4, 
c.  32,  s.  5,  and  37  &  38  Y.  c.  42,  s.  42,  is  to  vest  the  legal  estate  in  the 
person  who  has  the  best  right  to  call  for  it :  Fourth  City  Mutual  Soc.  v. 
Williams,  14  Ch.  D.  140 ;  Hosking  v.  Smith,  13  App.  Gas.  682. 

Where  the  society  is  paid  off  by  the  mortgagor,  the  estate  necessarily  vests 
in  the  first  incumbrancer ;  but  where  it  is  paid  off  by  an  incumbrancer,  who 
has  no  notice  of  a  previous  incumbrance,  it  vests  in  him  :  Fourth  City  Mutual 
Soc.  V.  Williams,  14  Ch.  D.  140. 

And  as  the  receipt  **  vacates"  the  mortgage,  the  society  is  precluded  by 
it,  though  given  under  a  mistake,  from  asserting  that  anything  is  due  in 
resi>ect  of  the  security ;  Harvey  v.  Municipal  Bldg.  Soc.,  26  Ch.  Div.  273 ; 
distinguishine  Sparrow  v.  Farmer,  28  L.  J.  Ch.  537. 

Where  the  legal  estate  is  passed  by  a  reconveyance,  and  not  by  a  statu- 
torv  receipt,  the  ordinary  consequences  of  such  a  mode  of  assurance  must 
follow:  Carlisle  Banking  Co.  v.  Thompson,  28  Ch.  D.  398, 

Where  a  person  paid  off  the  building  society  and  made  a  further  ad- 
vance, without  notice  of  an  intervening  incumbrance,  the  statutory  receipt 
was  held  to  give  him  priority  only  as  to  the  money  paid  to  the  society,  and 
not  as  to  the  further  advance :  Robinson  y.  Trevor,  12  Q.  B.  Div.  423 ;  Songster 
V.  Cochrane,  28  Ch.  D.  298 ;  following  Pease  v.  Jackson,  3  Ch.  576 ;  but  these 
decisions  have  been  overruled  by  the  House  of  Lords  holding,  under  6  &  7 
W.  4,  c.  32,  s.  5,  that,  in  such  a  case,  as  the  statutory  receipt  vests  the  legal 
estate  in  the  person  who  pays  off  the  society,  he  is  in  the  same  position  as  if 
he  had  two  mortgages,  and  can  tack  the  one  to  the  other :  Hosking  v.  Smith, 
13  App.  Cas.  582. 

A  death  allowance  was  held,  under  the  rules  of  a  society,  not  to  be  part  of 
the  member's  property  during  his  Ufe,  and,  in  the  absence  of  a  gift  by  will, 
not  assets  for  payment  of  his  debts :  Ashby  v.  Cosiin,  21  Q.  B.  D.  401. 

Arbitration,'] — ^Ind6X)endently  of  the  arbitration  clauses  in  the  Act  of  1874, 
questions  between  building  societies  and  their  members  in  the  relation  of 
mortgagee  and  mortgagor  are  not  within  the  province  of  an  arbitrator ;  and 
the  jurisdiction  of  the  Court  in  such  cases  is  not  ousted  by  a  provision  in  the 
rules  for  reference  to  arbitration  of  any  disputes  arising  between  the  society 
and  any  member  thereof :  Mulkem  v.  Lord,  4  App.  Cas.  182 ;  Morrison  v. 
Olover,  4  Exch.  430  ;  Fleming  v.  Self,  3  D.  M.  &  G.  997  ;  Kay,  518 ;  Reg.  v. 
Trafford,  4  Ell.  &  Bl.  122;  Wurtzburg,  Building  Societies,  180  et  seq. 

The  Act  of  1874,  s.  34,  provides  that  where  the  rules  of  the  society  direct 
disputes  to  be  referred  to  arbitration,  the  Court  (defined  by  sect.  3  as  the 
County  Court  of  the  district  in  which  the  chief  office,  or  place  of  meeting  for 
the  business  of  the  society,  is  situate)  may  enforce  the  award ;  and  upon  a 
reference  by  consent  to  the  registrar,  or  where  the  rules  direct  disputes  to  be 
referred  to  him,  his  award  is  to  have  the  effect  of  that  of  arbitrators.  By 
sect.  35,  the  Court  may  hear  and  determine  disputes — (1)  on  the  petition  of 
any  person  concerned  where  an  application  has  been  made  by  either  party  ta 


1768  Mortgages.  [chap.  xLvn.- 

the  diBjmte  to  tiie  other  for  a  reference  tinder  the  rules,  and  has  not  been 
compliMl  with  within  forty  days,  or  no  award  has  been  made  by  the  arbitra- 
tors for  twenty-one  days ;  (2)  where  the  rules  direct  disputes  to  be  referred 
to  the  Court  or  justices.  By  sect.  36,  every  determination  by  arbitrators, 
by  the  Court,  or  by  a  registrar,  under  the  Act,  is  to  be  concliisive  and  final, 
but  they  may  respectively  state  a  case  for  the  opinion  of  the  Supreme  Court. 

Where  the  rules  of  a  society  incorporated  under  this  Act  provided  that  dis- 
putes between  the  society  and  auy  of  its  members  should  be  referred  to  arbi- 
tration pursuant  to  sect.  16  (9),  and  a  mortgaging  member,  wishing  to  sell 
his  mortgaged  property,  commenced  an  action  for  an  account  agamst  the 
society,  it  was  held  that  the  jurisdiction  of  the  Court  was  ousted,  and  that 
the  matters  must  be  referred :  Wfjght  v.  Monarch  Investment  Soc,,  5  Ch.  D. 
726 ;  see  also  Hackle  v.  Wilson,  26  W.  E.  98 ;  Thomjuioyi  v.  Planet  Bldg.  Soc,, 
16  Eq.  333  ;  Johnson  v.  AltHucham,  49  L.  T.  N.S.  56«. 

And  such  rules  were  held  to  extend  to  disputes  between  the  society  and  a 
member  who  had  mortgaged  property  to  them  in  reference  to  the  mortgage 
security  or  money:  Hack  v.  London  Provident  Soc.,  23  Ch.  Div.  103  (explain- 
ing Afulkern  v.  Lord,  4  App.  Cas.  182);  Wright  v.  Monarch  Investment  jSoc., 
5  Ch.  D.  726 ;  Municipal  Bldg,  Soc.  v.  Kent,  9  App.  Cas.  260  (diss.,  Selbome, 
L.  C). 

Seeus,  as  to  an  impeached  sale  by  the  society  to  a  member  of  proper^ 
mortgaged  to  it  by  other  members :  French  v.  Municipal  Bldg,  Soc,,  53  L.  J. 
Ch.  743;  50  L.  T.  N.S.  566. 

By  the  Building  Societies  Act,  1884  (47  &  48  V.  c.  41),  s.  2,  the  word 
"disputes"  in  the  Building  Societies  Acts,  or  in  the  rules  of  any  society 
thereunder,  shall  be  deemed  to  refer  only  to  disputes  between  the  society  and 
a  member,  or  any  representative  of  a  member  in  his  capacity  of  a  member  of 
the  society,  unless  by  the  rules  for  the  time  being  it  shall  be  otherwise 
expressly  provided ;  and,  in  the  absence  of  such  express  provision,  shall 
not  apply  to  any  dispute  between  any  such  society  and  any  member  thereof, 
or  otner  person  whatever,  as  to  tne  construction  or  effect  of  any  mort- 
gage deed,  or  any  contract  contained  in  any  document,  other  than  the 
rules  of  the  society,  and  shall  not  prevent  any  society,  or  anjr  member 
thereof,  or  any  person  claiming  through  or  under  him,  from  obtaining  in  the 
ordinary  course  of  law  any  reiuedy  in  respect  of  any  such  mortgage  or  other 
contract  to  which  he  or  the  society  would  otherwise  be  by  law  entitled.  T\n8 
section  *'wa8  passed  for  the  purpose  of  giving  to  the  rules  that  meaning 
which  Lord  Selbome,  in  Municipal  Bldg,  Soc,  v.  Ketit,  9  App.  Cas.  260,  267, 
said  that,  apart  fi*om  the  question  of  authority,  he  should  nimself  put  upon 
them":  Western  Suhurhaii,  &c,  Bldg.  Soc,  v.  Martin,  17  Q.  B.  Div.  609,  613 ; 
and  see  Municipal  Bldg,  Soc,  v,  Richards,  39  Ch.  Div.  372,  at  p.  382. 

A  claim  by  a  society  against  its  officer  for  misappropriating  and  retaining 
moneys  of  the  society  is  not  a  dispute  between  the  society  and  a  member  *'  in 
his  capacity  of  member  "  within  tne  section :  Municipal  Bldg,  Soc,  v.  Richards, 
89  Ch.  Div.  372. 

A  mortgage,  including  subscriptions  and  **  other  moneys,"  was  not  con- 
strued as  a  security  for  moneys  embezzled  bv  the  mortgagor  as  secretary  of 
the  society :  Bailes  v.  Sunderland  Bldg,  Soc,  W.  N.  (86)  li*l ;  55  L.  T.  N.S.  508. 

Where  the  rules  of  a  society  contemplated  the  appointment  of  a  standing 
body  of  arbitrators,  of  whom  three  were  to  be  chosen  by  lot,  to  decide  any 
dii«pute,  the  society  could  not,  after  litigation  commenced  against  them,  ele(% 
arbitrators  under  the  rules :  Christie  v.  Northern  Counties  P,  Bldg,  Soc.,  43 
Ch.  D.  62. 

A  retired  member,  though  in  some  sense  a  creditor,  is  still  so  far  a  member 
as  to  be  bound  by  a  rule  i^eferring  disputes  to  arbitration  :  Walker  v.  General 
Mutwd  Bldg,  Sue.,  36  Ch.  Div.  777  ;  Armitage  v.  Walk^,  2  K  &  J.  211 ; 
Wright  V.  Deeley,  4  H.  &  C.  209. 

The  Court  has  power  to  order  arbitrators  under  the  Building  Societies  Act, 
1874,  to  state  a  special  case ;  sect.  36  of  that  Act  not  being  *' inconsistent" 
(within  sect.  24  of  the  Arbitration  Act,  1889)  with  the  exercise  of  such  a 
power :  Re  Knight  and  Tabernacle  Bldg.  Soc,,  (1891)  2  Q.  B.  (C.  A.)  63 ;  S.  C, 
(1892)A.  C.  298. 

The  provisions  of  sect.  30  of  98  &.  39  Y.  c.  60,  refer  to  all  friendlv  societies, 
not  merely  to  friendly  societies  receiving  contributions  by  means  of  collectors 
at  a  greater  distance  than  ten  miles  n-om  the  registered  office :  Re  Alfred 
Holt,  4  a  B.  D.  29. 
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As  to  what  is  a  sufficient  compliance  with  the  rules  of  a  building  society 
in  reference  to  the  auditing  of  accounts,  see  HolgateY.  Shutt,  28  Oh.  Diy.  111. 

Stamp  DtUy,'] — Mortgages  and  securities  to  building  societies  were,  luider 
10  G-.  4,  c.  56,  s.  37,  exempted  from  stamp  duty :  see  Walker  v.  Oilea,  6 
C.  B.  662 ;  Bamnrd  v.  Pilsworth,  lb.  698,  n. ;  and  this  exemption  has  been 
extended  to  a  mortgage  taken  before  the  rules  had  been  certified :  Willtama 
v.  Hayward,  32  Beav.  220 ;  and  to  the  mortgages  to  the  society  by  pevbons 
not  members :  Thf/rn  v.  CVo/<,  3  Eq.  193. 

And  see  upon  this  subject,  Boyal  Liver  Soc»  v.  Commrs.  of  Inland  Revenuey 
L.  E,  5  Ex.  78;  A.  tf.  y,  Qilpin,  L.  R.  6  Ex.  193;  Wurtzburg,  71,  72. 

By  the  Stamp  Act,  1891  (54  &  55  V.  c.  39),  s.  89,  continuing  the 
Stamp  Act,  1870  (33  &  34  V.  c.  97),  s.  112  (in  lieu  of  31  &  32  V.  c.  124, 
s.  11,  repealed  by  33  &  34  V.  c.  99),  **the  exemption  from  stamp  duty 
conferred  by  6  &  7  W.  4,  c.  32,  shall  not  extend  to  any  mortgage  to 
be  made  after  (10  August,  1870),  except  a  mortgage  by  a  member  of  a 
benefit  building  society  for  securing  the  repayment  to  the  society  of  money 
not  exceeding  £500." 

By  the  Building  Societies  Act,  1874,  s.  41,  it  is  provide  that  the  exemp- 
tions from  stamp  duties  therein  contained  '*  shall  not  extend  to  any  mort- 


^or  the  distinctions  between  the  various  classes  of  building  societies,  viz., 
Terminating  Societies,  Bowkett  Societies,  and  Permanent  Societies,  see 
Wurtzburg,  pp.  2  et  s&f. 

Borrowing  Powers.']  -  Building  societies  enrolled  under  the  Acts  previous  to 
the  Act  of  1874  have  no  power  to  borrow  money  except  for  the  purposes  and 
to  the  extent  specially  authorized  by  a  duly -certified  rule :  see  Murray  v. 
Scotty  9  App.  Gas.  519;  The  National  Permanent^  dtc.  8oc.j  Exp.  Williamson, 
5  Oh.  309 ;  Moye  v.  Sparrow,  18  W.  B.  400. 

But  a  rule  authorizing  such  a  society  to  borrow  is  not  iuvaUd  merely 
because  it  does  not  limit  the  borrowing  power :  Murray  v.  Scott,  9  App.  Gas. 
619  ;  explaining  Laing  v.  Eeed,  5  Ch.  4  ;  HilPa  Case,  Victoria,  <fec.  Sue,  9  Eq. 
605 ;  and  Be  Professional ^  <fec.  Soc.,  6  Ch.  856  ;  but  the  power  must  not  be  so 
exercised  as  to  make  the  society  something  different  from  a  statutory  benefit 
building  society :  8.  C.  ;  Re  Mutual  Aid  Bldg.  Soc„  30  Gh.  Div.  434 ;  and  a 
rule  stating  that  the  society  was  established  for  the  purpose  of  raising  by 
monthly  subscriptions  and  deposits  on  loans  a  fund  to  make  advances  to 
members  was  sumcient  to  confer  a  power  to  borrow  by  receiving  deposits  on 
loan :  lb. ;  but  borrowing  powers  conferred  by  an  altered  rule  duly  certi- 
fied must  be  limited  strictly  to  the  purposed  of  the  society  as  stated  in  the 
origuial  rules :  DaMs  Case,  12  Eq.  516. 

Ilie  issue  of  deposit  or  paid-up  shares  is  not  invalid  as  being  a  disguised 
borrowing:  Murray  v.  Scott,  9  App.  Gas.  519;  S,  C,  nom.  Re  Guardian 
Bldg.  Soc.y  23  Ch.  Div.  440. 

If  the  loan  is  in  excess  of  the  borrowing  powers,  and  the  society  receives 
no  benefit  from  it,  the  directors  personally,  and  not  the  society,  are  liable : 
Chapleo  v.  Brunswick  Bldg,  Soc.,  6  Q.  B.  D.  696 ;  and  see  Blackburn  Bldg, 
Soc.  V.  Cunliffe,  Brooks  &  Co.,  29  Gh.  Div.  902. 

But  persons  lending  money  in  excess  of  the  borrowing  powers  have,  by 
the  equity  of  subrogation,  a  right  to  stand  in  the  place  of  creditors  of  the 
society  to  whom  the  money  lent  has  been  validly  applied,  and  in  tiiis  way 
obtain  repayment,  the  burden  of  proof,  however,  resting  upon  the  lenders,  and 
without  the  benefit  of  the  rule  in  Clayton's  Case,  1  Mer.  572 ;  Blackburn 
Bldg.  Soc.  V.  Cunliffe,  Brooks  &  Co.,  29  Ch.  Div.  902 ;  S.C.,%  App.  Gas.  857  ; 
Neath  Bldg.  Soc.  y.  Luce,  43  Ch.  D.  15S;  (Jwen  v.  Roberts,  57  L.  T.  N.S.  81. 

And  in  working  out  the  subrogation  the  lenders  are  entitled  to  have  tiie 
benefit  of  the  whole  amount  covered  by  securities  obtained  by  means  of  the 
money,  although  a  lesser  amount  was  in  fact  paid  by  the  society,  the 
difference  being  in  the  nature  of  premium  or  commission :  Neath  Bldg, 
Soc.  V.  Luce,  43  Ch.  D.  158. 

Where  a  rule  which  authorized  borrowing  directed  that  the  money 
borrowed  should  be  a  first  charge  on  the  funds  and  pro^rty  of  the  society, 
equitable  mortgages  of  specific  assets  were  invalid  as  interfering  with  the 
equality  which  the  rule  prescribed,  and  all  lenders  were  entitled  to  rank  pari 
passu  against  the  entire  assets :  Murray  v.  Scott,  9  App.  Gas.  519. 
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Direoton  of  a  building  society  having  a  large  diBoration  vested  in  them  as 
confidential  agents  may  make  investments  on  speonlative  securities  (snch  as 
a  second  mortga$^e  of  a  colliery),  which  would  be  improper  for  ordinary 
trustees :  Sheffield,  <tc,  Bldg.  Hoc.  v.  AUhvmd,  44  Ch.  D.  412. 

Where  mortgages  held  by  the  society  were  deposited  ultra  vires  with  the 
bankers  as  security  for  overdrafts,  and  on  an  account  being  taken  of  pay- 
ments made  by  the  society  out  of  the  overdrafts  it  appeared  that  the  bankers 
were  not  entiUed  to  hold  the  deeds  as  security  for  any  money,  they  were 
ordered  to  deliver  up  the  deeds  to  the  liquidator  in  the  winding-up  of  the 
society,  and  repay  all  sums  received  on  behalf  of  the  society  after  the 
petition  for  liquidation:  Cunlijfty  Brooks  A  Co,  v.  BUickhum  Bldg.  Soc.,  9 
App.  Cas.  857. 

The  mere  receipt  by  members  of  yearly  accounts  showing  an  overdraft  is 
not  a  ratification  of  the  tdtra  vires  l)orrowing  of  it,  nor  wilt,  in  such  a  case, 
the  ratification  of  the  majoritv  bind  the  minority :  Blackburn  Bldg.  8oc,  v. 
Cunliffe,  Brooks  *  Co.,  29  Ch.  6iv.  902. 

By  the  Act  of  1874,  borrowing  powers  are  given  by  sect.  15,  which  pro- 
vides that  any  society  under  the  Act  may  receive  deposits  or  loans  at  interest, 
ihe  amount  so  received  being  limited — m  a  permanent  society  to  two-thirds 
of  the  amount  for  the  time  being  secured  to  the  societv  by  mortgages  from 
ite  members— in  a  terminating  society  te  such  two-£hirds,  or  a  sum  not 
exceeding  twelve  months'  subscriptions  on  the  shares  for  the  time  bein^  in 
force :  by  sect.  16  (2),  every  society  incorporated  under  the  Act  is  required 
te  set  forth  whether  it  intends  to  avail  itself  of  the  borrowing  powers  con- 
tained in  the  Act,  and,  if  so,  within  what  limite,  not  exceeding  the  limits 
prescribed  by  the  Act;  and  by  sect.  43,  the  directers  or  committee  of 
management  of  any  society  receiving  loans  or  deposite  in  excess  of  the  pre- 
scribed limite  shall  be  personally  liable  for  the  amount  so  received  in  excess. 
As  to  evidence  requirea  under  this  section,  see  Cross  y.  Fisher,  (1892)  1  Q.  B. 
C.  A,  467. 

Under  sect.  15,  "  the  amount  for  the  time  being  secured  to  the  society  by 
mortgages*'  is  not  to  be  limited  to  the  principu,  but  covers  all  sums  due 
thereon  at  the  date  when  the  borrowing  power  is  exercised,  whether  for 

Srincipol,  interest,  fines  or  otherwise,  and  ail  instalmente  not  then  accrued 
ue,  but  secured  by  the  mortgages  and  outstanding :  Neath  Bldg,  Soc,  v. 
Luce,  43  Ch.  D.  158. 

And  moneys  lent  on  mortage  to  members,  though  not  advanced  in  respect 
of  their  shares,  ought  to  be  included ;  secus,  moneys  lent  on  mortgage  to  non- 
members,  since  the  section  refers  only  to  mortgages  **due  from  members," 
and  such  moneys  cannot  be  token  as  in  reduction  of  the  total  amount  borrowed 
and  not  repaid  by  the  society :  Be  West  Biding  Bldg,  Soc,,  45  Ch.  D.  463. 

An  overdraft  with  bankers  secured  by  deposit  of  title  deeds  is  a  ''loan'* 
within  sect.  15,  for  which  directors  may  oe  held  liable  under  sect.  43 :  Leigh 
V.  Wrigley,  9  Q.  B.  D.  397 ;  and  see  Cunliffe,  Brooks  dh  Co.  v.  Blackburn  Bldg, 
Soc,,  9  App.  Cas.  857. 

A  bond  by  a  building  society  declaring  that  "all  the  funds,  assete,  and 
efiFecte  of  the  society  shall  be  held  liable  for  the  repayment "  of  the  money 
borrowed  does  not  amount  to  a  mortgage :  Andrew  v.  Swansea  Cambrian 
Bldg.  Soc.,  50  L.  J.  Q.  B.  428. 

A  deposit  note  for  a  past  loan  steting  that  the  money  was  lent  on  the  date  of 
it,  and  given  in  exchange  for  promissory  notes  issued  by  the  societv  before  it 
obtained  borrowing  powers,  was  held  invalid :  Eacp.  Watson,  21  Q.  JB.  D.  301. 

Winding-up  and  Dissolution."] — A  benefit  building  society  was  within  the 
Winding-up  Acte,  1848  and  1849:  Be  St,  George's  Bldg,  Soc.,  4  Drew.  154; 
and,  if  not  registered  under  the  Industrial  and  Provident  Societies  Acte, 
1852  and  1862  (15  &  16  V.  c.  31 ;  25  &  26  V.  c.  87),  was  subject  to  the 
provisions  of  the  Companies  Act,  1862,  relating  to  winding-up:  Be  Mid- 
land Cos,  Bldg,  Soe„  13  W.  B.  399;  Be  Quern's  Bldg.  Soc,,  6  Ch.  815;  Be 
Doncaster  Bldg.  Soc,,  3  Eq.  158;  and  see  Buckley,  194,  366;  Wurtzburg, 
206  et  seq. 

By  the  Act  of  1874  it  is  provided  (sect.  32)  that  societies  under  that  Act 
may  terminate  or  be  dissolved — 

(1)  Upon  the  happening  of  any  event  declared  by  ite  rules  to  be  the 

termination  of  the  society. 

(2)  By  disedlutiim  in  manner  prescribed  by  ite  rules. 
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(3)  By  dissolution  with  the  consent  of  three-fourths  of  the  members, 

testified  by  their  signatures  to  the  instrument  of  dissolution. 

(4)  By  winding-up,  either  voluntarily  under  supervision  of  the  Court,  or 

by  the  Court,  if  the  Court  shall  so  order,  on  the  petition  of  any 
member  authorized  by  three -fourths  of  the  members  present  at  a 
general  meeting  specially  called  for  the  purpose,  or  on  the  petition 
of  any  judgment  creditor  for  not  less  than  £50,  but  not  otherwise. 

The  provisions  of  the  Companies  Acts,  1862  to  1867,  are  applicable  to 
societies  registered  under  the  Act  of  1874 :  Andrew  v.  Swansea  Cambrian 
Bldg,  8oc,,  50  L.  J.  Q.  B.  428. 

A  contractual  right  of  withdrawing  members  to  be  paid  in  priority  or  out 
of  a  particular  fund  is  not  put  an  end  to  by  the  subsequent  winding-up  of 
the  society,  or  the  closing  of  the  fund :  Walton  v.  Edge,  10  App.  Cas.  33 ;  Re 
Alliance  Soc,,  28  Ch.  Div.  559;  Brownlie  v.  Russell,  8  App.  Cas.  235;  in 
which  case  a  borrowing  member  who  had  given  notice  of  withdrawal  was 
held  entitled  from  and  after  the  winding-u^  to  redeem  his  security  by  paying 
to  the  liquidators  the  difference  between  his  advances  and  instalments  paid, 
allowing  for  interest,  and  to  be  relieved  of  aU  further  liability:  ana  see 
Tosh  V.  N.  British  Bldg,  Soc,,  11  App.  Cas.  489;  Re  West  Riding  Bldg.  8oc,, 
43  Ch.  D.  407. 

And  members  giving  notice  before  the  winding-up  are  quasi-creditors, 
entitled  to  be  paid  the  amount  of  their  shares  after  creditors,  but  in  priority 
to  the  other  members :  Murray  v.  Scott,  9  App.  Cas.  510  ;  Walton  v.  Edge,  10 
App.  Cas.  33 ;  with  interest  and  according  to  the  respective  dates  of  their 
notices :  Re  Middlesbrough  Bldg.  S'w,,  53  L.  T.  N.S.  203;  58  L.  J.  Ch.  771. 

Where  the  rules  provide  only  for  withdrawal  from  the  society,  while  it  is,  or 
is  believed  to  be,  solvent,  notices  of  withdrawal  given  at  a  time  when  the 
society  is  known  to  be  insolvent,  though  before  a  winding-up,  will  give 
no  priority  over  other  shareholders :  Re  Sunderland  Bldg,  Society,  King  v. 
Rawlings,  24  Q.  B.  D.  394. 

Interest  was  not  allowed  to  withdrawing  members  in  the  winding-up 
where  the  rules  only  allowed  of  interest  **  provided  the  funds  permitted  : 
Re  Blackburn  Bldg,  Soc,,  W.  N.  (86)  22. 

As  to  the  distribution  of  assets  in  the  winding-up  as  between  advanced 
and  unadvanced  members  in  the  event  of  there  being  a  surplus,  see  Re 
Middlesbrough,  Redcar  and  Salthurn  Bldg.  Soc.,  58  L.  J.  Ch.  771. 

Withdrawing  members  who  have  given  notice,  but  not  been  paid,  are  still 
members  for  ike  purpose  of  si^in^  an  instrument  of  dissolution  under 
sect.  32,  though  the  rules  provide  that  after  the  notice  they  shall  cease  to 
take  part  in  the  affairs  of  the  society  :  Sibun  v.  Pearce,  44  Ch.  Div.  354. 

And  as  the  right  of  withdrawal  is  defined  by  contract  between  the  society 
and  the  member  {Brounilie  v.  Russell,  sup,),  a  majority  of  members  have  no 
power  to  pass  a  resolution  binding  the  minority  to  a  variation  of  such  con- 
tract by  making  deductions  from  the  stipulated  credits :  Auld  v.  Glasgow 
Working  Men's  B.  B.  Soc.,  12  App.  Cas.  197. 

As  to  the  rights  of  married  women  as  shareholders  in  building  societies 
under  the  Married  Women's  Property  Acts  and  otiierwise,  see  Wurtzburg, 
120  et  seq;  Crawley,  Husb.  &W.2i5et  seq. 
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Section  Xvill. — Welsh  Mortgage. 

A  Welsh  mortgage,  which  is  now  Teiy  rare,  is  a  morfgage  in  which  there 
is  no  condition  or  covenant  for  tepa^'ment:  see  Lawl^T,  Hoi^per^  3  Atk. 
2M) ;  the  main  incident  of  the  security  being  poesession  by  the  mortgagee  of 
the  mortgaged  property  until  he  has  repaid  himself  out  of  the  rente  and 
profits  the  money  lent :  see  Taie8  v.  Uamhly^  2  Atk.  364 ;  Fenwick  v.  Eeedy  1 
Mer.  125;  Fish.  Mort.  5,  11 ;  Spence.  vol.  ii.  616,  617. 

A  secui-ity  giving  the  mortgagee  the  right  to  take  the  rents  and  profits 
until  payment  has  been  held  to  be  a  Welsh  mortage,  notwithstanding  a 
covenant  to  pay  on  demand:  see  Teulon  v.  Curtis^  Tou.  610;  but  a  security 
with  a  similar  covenant,  and  no  express  stipulation  for  receipt  of  rents 
until  payment,  was  held  to  be  an  ordinary  mortgage  carrying  the  right  of 
foreclosure :  see  Balfe  v.  Lord,  2  D.  &  War.  480. 

For  form  of  order  applicable  to  a  Welsh  mortgage,  see  Yates  v.  HamUy^ 
1741,  B.  334;  2  Atk.  360;  DougfasY.  Cvlverwelt,  1862,  A  743;  4  D.  F.  &  J. 
20,  28,  where  the  instrument,  which  was  in  form  an  absolute  conveyance, 
was  treated  as  a  security  in  the  nature  of  a  Welsh  mortgage,  and  the 
balance  coming  due  from  Deft,  the  mortgagee,  on  the  account  of  rents  and 
profits  received,  was  oitiered  to  be  applied  in  discharge  of  the  interest  on  the 
money  secured,  and  then  in  sinking  the  principal  money;  *'and  if  the  same 
shall  break  in  on  the  prindf  al,  then  rests  are  to  be  made  from  time  to  time 
and  such  interest  only  calculated  on  the  residue  :  '*  see  Form  2,  aup,  p.  1620. 

In  an  ordinary  Welsh  mortgage  the  mortgagee  cannot  foreclose  or  bring 
an  action  for  the  mortgage  debt,  but  the  mortgagor  might,  at  any  time 
within  twenty  years  after  satisfaction,  claim  to  redeem  :  Longuet  v.  Srnwen^  1 
Vez.  406;  Huwfl  v.  Price,  Prec.  Ch.  477 ;  1  P.  Wms.  291 ;  Yates  v.  Hambltf, 
iup,;  and  since  3  &  4  W.  4,  c.  27,  time  will  not,  it  has  heem.  presiuned* 
oommence  to  run  against  the  mortgagor  until  the  mortgage  debt  lias  been 
fully  satisfied :  see  Fish.  Mori.  12,  735. 
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